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AIMS AND SCOPE

The purpose of the Digital Law Journal is to provide a theoretical understanding of the laws that arise in Law and Economics
in the digital environment, as well as to create a platform for finding the most suitable version of their legal regulation. This
aim is especially vital for the Russian legal community, following the development of the digital economy in our country. The
rest of the world has faced the same challenge, more or less successfully; an extensive practice of digital economy regulation
has been developed, which provides good material for conducting comparative research on this issue. Theoretically, “Digital
Law" is based on “Internet Law", formed in English-language scientific literature, which a number of researchers consider as
a separate branch of Law.

The journal establishes the following objectives:

Publication of research in the field of digital law and digital economy in order to intensify international scientific interac-
tion and cooperation within the scientific community of experts.

Meeting the information needs of professional specialists, government officials, representatives of public associations,
and other citizens and organizations; this concerns assessment (scientific and legal) of modern approaches to the legal
regulation of the digital economy.

Dissemination of the achievements of current legal and economic science, and the improvement of professional rela-
tionships and scientific cooperative interaction between researchers and research groups in both Russia and foreign
countries.

The journal publishes articles in the following fields of developments and challenges facing legal regulation of the digital
economy:
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Legal provision of information security and the formation of a unified digital environment of trust (identification of sub-
jects in the digital space, legally significant information exchange, etc.).

Regulatory support for electronic civil turnover; comprehensive legal research of data in the context of digital technology
development, including personal data, public data, and “Big Data”".

Legal support for data collection, storage, and processing.

Regulatory support for the introduction and use of innovative technologies in the financial market (cryptocurrencies,
blockchain, etc.).

Regulatory incentives for the improvement of the digital economy; legal regulation of contractual relations arising in con-
nection with the development of digital technologies; network contracts (smart contracts); legal regulation of E-Commerce.
The formation of legal conditions in the field of legal proceedings and notaries according to the development of the digital
economy.

Legal provision of digital interaction between the private sector and the state; a definition of the “digital objects” of
taxation and legal regime development for the taxation of business activities in the field of digital technologies; a digital
budget; a comprehensive study of the legal conditions for using the results of intellectual activity in the digital economy;
and digital economy and antitrust regulation.

Legal regulation of the digital economy in the context of integration processes.

. Comprehensive research of legal and ethical aspects related to the development and application of artificial intelligence

and robotics systems.

Changing approaches to training and retraining of legal personnel in the context of digital technology development; new
requirements for the skills of lawyers.

The subject of the journal corresponds to the group of specialties Legal Sciences 12.00.00 and Economic Sciences 08.00.00
according to the HAC nomenclature.

The journal publishes articles in Russian and English.
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LLNOPOBOE NPABO

LIESIM N 3AZIAYH

Llenb 3neKTPOHHOrO XypHana «Lludposoe npaso» (Digital Law Journal) — co3ganne AMCKYCCMOHHOW MNOWAAKM ANA OCMbIC-
NeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Neranu3aumum L poBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB UX BHEAPEHUS
B HOpMaTUBHO-NpaBoBOe none. OCO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUIICKUM COOGLLECTBOM NPaBOBEOB B CBS3M
C pa3BuTHEM LN(POBOI IKOHOMUKM B Halwen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA U OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach o6WwMpHan NPaKTUKA HOPMATUBHOTO PErynMPOBaHUS LMGPOBOI IKOHOMUKM,
OHa €T XOpOowWNit MaTepuan Ana NPOBEAEHUs CPABHUTENbHbIX UCCNEAOBAHNIA MO 3TOK Npobnematuke. B Teopetuyeckom
nnaxe undpoBoe NpaBo onNMpaeTcs Ha CHOPMUPOBABLIEECA B AHIMOA3bIUHONM HAYUHON TUTEPATYPe aKaJleMUUecKoe Hanpas-
NeHNe KMHTEPHET-NPaBO», KOTOPOE PAA UCCNIefoBaTeNel PacCMATPUBALOT KAk OTAEMbHYI 0TPAC/b NpaBa.

3azayamu xypHana siBnsTcs:

My6nukauus nccnegoBanuii B 06nactv unchpoBoro npasa n LNpoBoi IKOHOMUKI C LieMIblo MHTEHCU(UKALIN MeXaYHa-
POAHOTO HAaYUHOTO B3aMMOAEICTBUS 1 COTPYAHNUECTBA B PAMKaX HAyYHOTO COOBLLECTBA IKCMEPTOB.

YnoBnetBopeHue MHAOPMALMOHHDIX NOTPEBHOCTEN CneLManicToB-npodeccnoHanoB, AOMKHOCTHBIX NTNAL, OPraHOB rocy-
AAPCTBEHHOI BNAcTW, NPeACTaBUTENEN 0BLECTBEHHbIX 06BEAMHEHWI, MHBIX TPAXAAH U OPraHU3aLMi B HAy4HO-NPaBo-
BOV OLEHKe COBPEMEHHbIX MOAXOA0B K TPaBOBOMY PErynnpoBaHuio LMGpoBOil IKOHOMIKY.

PacnpocTpaHeHue JOCTWXEHWIl aKTyanbHOI IOPUANYECKOR 1 3KOHOMUYECKON MbICTH, Pa3BUTHE MPODECCUOHANbHBIX
CBAI3€l M HAyYHOTO KOOMEPATUBHOTO B3aNMOENCTBUS MEXAY UCCTIER0BATENAMY U UCCNeL0BATENbCKIMU Tpynnamn Poc-
CIVM 11 33pYBEXKHBIX roCyAapCTB.

B xypHane ny6nukyloTca CTaTbi N0 CNIEAYIOWMM HanpaBneHusaM Pa3BuUTUs U 3afauam, CTOALMM Nepes HOPMaTUBHBIM pery-
nupoBaHneM LnhpoBOI IKOHOMUKI.
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HopmarueHoe o6ecneuene nHhOPMALMOHHOI 6e3onacHoCTi, HOPMUPOBaHIE eAUHON LdPOBOIN Cpesbl AoBepus (MaeH-
TUdMKaLWs CYGHEKTOB B LHPOBOM NPOCTPAHCTBE, O6MEH I0PUANUECKM 3HAUNMON UHCIOPMALWMEN MEXAY HUMU 1 T. A.).
HopmaTuBHOE 06ecrneueHue 3NeKTPOHHOMO FPAAHCKOTO 060pOTa; KOMMNEKCHbe NMPaBOBbIE UCCNER0BaHUS 060poTa
LaHHDBIX B YCNIOBUAX Pa3BUTHUS LNGPOBbIX TEXHONOTYIA, B TOM UMCE MEPCOHANbHBIX AAHHDIX, 0OLEOCTYMHbIX AaHHbIX,
Big Data.

HopmaTuBHoe o6ecneueHue ycnoBuii ans c6opa, XpaHeHus n 06paboTkin faHHbIX.

HopmatusHoe o6ecneuexne BHEAPEHNA U UCNONb30BAHNA HHOBALMOHHDIX TEXHONOTMA HA (hUHAHCOBOM pbiHKe (Kpun-
TOBaNKOTHI, GNOKYEIH 1 Ap.).

HopmaTuBHOE CTUMYNUpOBaHMe pa3BUTUS LU(POBOI IKOHOMUKM; NPaBOBOE PEryNNUPOBaHMeE OTOBOPHBIX OTHOLIEHW,
BO3HMKAIOLYMX B CBA3M C Pa3BUTMEM LNGPOBbIX TEXHONOMMIA. CeTeBble FOrOBOPLI (CMAPT-KOHTPaKTbI). MpaBoBoe perynu-
poBaHMe 3NEKTPOHHOI TOProBAN.

. DopMMpoBaH¥e NPaBOBbIX YCIIOBHIT B Chepe CYAONPOM3BOACTBA U HOTapUaTa B CBA3U C PAa3BUTMEM Li(POBOI IKOHOMMKN.

O6ecneyeHne HOPMATUBHOTO PerynnpoBaHNs Ln(POBOTO B3aMMOAENCTBUS NPEANPUHUMATENBCKOTO COOBLECTBA 1 ro-
CymapCTBa; onpeneneHue «LuMpoBbiX 06bEKTOBY» HANOTOB 1 pa3paboTka NPaBOBOO PeXMMa HANOro06NoXeHUs Npes-
NPUHIMATENbCKOW AEeATENbHOCTM B cthepe LMdpoBbIX TexHonorni. LndpoBoii GIOAKET; KOMNNEKCHOE MCCNesoBaHme
MpaBOBbIX YCNOBHUIA UCMONb30BAHNA PE3YNLTATOB UHTENNEKTYANbHOW AESTENBHOCTU B YCNOBUAX LUGPOBOA IKOHOMMKI.
LndpoBas IKOHOMMKA M AHTUMOHOMOJIBHOE PEryNnpoBaHMe.

. HopmatusHoe perynuposaHue Ll,VI(hpOBOVI IKOHOMMKON B KOHTEKCTE NHTErpaLMoHHbIX NPOLLeCCoB.

KomnnekcHble UccnenoBaHns NpaBoBbIX 11 ITUUECKIX ACEKTOB, CBA3aHHbIX C pa3paboTKol 1 NPUMEHEHNEM CUCTEM NCKYC-
CTBEHHOTO UHTENNEKTa 1 POGOTOTEXHMKIA.

l13meHeHve NOAX0A0B K MOATOTOBKE U NePenoAroToBKe 0pUAMYECKIX KAAPOB B YCNOBUAX Pa3BUTUS LU(POBBIX TEXHONO-
ruit. Hoble Tpe60BaHWs K HaBbIKaM 1 KBaNMGUKaLmMm PUCTOB.

TemaTuka XypHana COOTBETCTBYET rpynne cneuuanbHocteil «lOpugnueckne Haykm» 12.00.00 n «IKOHOMMUYECKIE HAYKMY
08.00.00 no HomeHKnatype BAK.
B XypHane ny6nuKyioTcs CTaTbit HA PYCCKOM 1 aHIMUICKOM A3blKax.

YYPEQIUTESTb, U3LIATESIb:

NHo3emues Makcum liropesny
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EDITORIAL @

DIGITAL LAW IN THE RUSSIAN COURT
PRACTICE: KEY RESULTS OF 2021

Maxim I. Inozemtsev

Moscow State Institute of International Relations (MGIMO-University)
76, ave. Vernadsky, Moscow, Russia, 119454

Abstract

The development of new technologies and the subsequent digitalization of the economy significantly af-
fect legal relations, forcing us to rethink the usual institutions and establishing new problems that have
not arisen before. The legal system can change, adapt and meet new challenges in two basic and interre-
lated ways: regulatory (that is, the adoption of new regulatory legal acts) and in the course of judicial reso-
lution of legal conflicts that have developed within a particular dispute. The article provides an overview
of the most significant cases considered by Russian courts in the field of digital law in 2021. A selection
of court decisions was carried out in four areas of emerging judicial practice: 1) use of cryptocurrencies
and other electronic currencies; 2) protection of intellectual property; 3) protection of personal data and
information; and &) violation of antitrust laws. The purpose of the article is to establish the current sta-
tus of the development of law enforcement in the field of digital law in Russia and to demonstrate the
multidirectional nature of legal relations, which are part of the subject area of digital law as an academic
discipline. As a result, the main trends in the consideration of disputes by courts over the past year are
determined.

Keywords
digital law, digitalization, case law, cryptocurrency, e-currency, digital assets, intellectual property, patent law,
antitrust law, personal data, blocking of websites
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OT PEJIAKLIMN

LIGPOBOE TPABO B NPAKTUKE
POCCUMCKKX CYL10B:
OCHOBHbIE UTOTX 2021 TOZ1A

M.W. NHo3emues

MOoCKOBCKMIA FOCYapPCTBEHHBIN MHCTUTYT MEXAYHAPOAHbBIX OTHOLEHMI
(MrMMO-Yuusepcutet) ML Poccun
119454, Poccus, Mocksa, npocn. BepHaackoro, 76

AHHOTaUWA

Pa3BuTHE HOBbIX TEXHONOIMI W NoCneaytowas LndpoBM3aLMUa IKOHOMUKN CYLLECTBEHHbIM 06pa3om Bo3zei-
CTBYIOT Ha NpaBOBble OTHOLWEHNA, 3aCTaBNAA NepeoCMbiCNBaTb NPUBbIYHbIE UHCTUTYTbI N NOCTYNNPYA HO-
Bbleé paHee He BO3HUKaBLIune ﬂp06HEMbI. ﬂpaBOBaﬂ CuCTema MOXeT U3MEHATbCA, alaNTUPOBATbCA U peLlaTb
HOBble BbI30Bbl ABYMA 6a30BbIMU W B3aUMOCBA3AHHbIMU COCO6AMM: PerynatopHbim (TO eCTb NpuHATNEM
HOBbIX HOPMATUBHbIX NPAaBOBbIX aKTOB) N B Xoae cy,qeﬁHoro pa3pelleHna npaBoBbIX KOI'II'IVI3I/II7I, CNOXus-
WKUXCca B npeaenax otaenbHOro cnopa. B ctatbe npeactaBneH 0630p Hanbonee 3HaYUMbIX nen, pacCMOTpeH-
HbIX pOCCUACKUMU cyfami, B obnactu umdposoro npasa 3a 2021 rog. Boi6opka cyaebHbIX pelieHuin 6bina
ocylecTs/ieHa No YeTbipeM HanpaB/ieHNnAM CKﬂa,U,bIBaIOI.LI,eI;ICFI cyne6H0|7| NPaKTUKNK: 1) 060p0T KpuntoBaniot
W UHbBIX 3NEKTPOHHbIX BaNloT; 2) 3dllinTa nNpaBa Ha pe3ynbratbl I/IHTenﬂeKTyaJ'IbHOI;I NeATeNbHOCTH, 3) 3almn-
Ta nepCcoHanbHbIX AaHHbIX U I/IHd)OpMaLI,I/II/I n 4) HapyweHne aHTUMOHONO/IbHOTO 3daKOHOAATENbCTBA. Ll.em:to
CTaTbl ABNAETCA YCTAHOB/NEHWE aKTyallbHOI0 CTaTyCa Pa3BUTUA NpPaBONpPUMEHEHUA B obnactu LI,I/I(prBOFO
npaBa Poccun n AEMOHCTPaumna pa3HOHAaNPaBNeHHOCTH I'IpaBOOTHOLIJEHI/II;L BXo4AWMX B NpeaMeTHYI0 06-
nactb LlVI(prBOFO npaBa Kak aKa,[lEMMHeCKOVI AUCLUUNNNHDI. B pesynbraTe NOCTYNNPYIOTCA OCHOBHbIE TEHAEH-
LM paCcCMOTPEHKA CNOPOB CyAaMu 3a I'IpOLIJEJJ,I.IJI/IVI roa.

Kniouesbie coBa

npaso, LundpoBu3auus, Poccus, cynebHas NpakTuka, KPUNTOBANIOTA, INEKTPOHHASA BanioTa, NG poBble
(hHAHCOBbIE AKTMBbI, NHTEN/IEKTYaNbHOE NPaABO, NATEHTHOE NPABO, AHTUMOHOMONbHOE NPABO, NEPCOHANbHbIE
[laHHble, 6NOKNPOBKA CATOB
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Introduction

The year 2021 was intended to be a breakthrough year in the development of the technological
and scientific sectors and was thus declared the year of science and technology in Russia! This
circumstance not only symbolized the progress of Russian scientists and technological specialists
on the way toward designing new inventions, creating advanced programs, enriching the Russian
and world science, but also meant setting tasks for the domestic legal system to respond to new
challenges both in rule-making and applying the law.

Undoubtedly, the past year will be remembered for the rapid development of the regulatory en-
vironment. Suffice it to recall the adoption of the law “On the Activities of Foreign Persons in the
Information and Telecommunication Network ‘Internet’ on the Territory of the Russian Federation,’
also known as the “landing law”;? the ongoing discussion of the “Digital Ruble” project* and many
other legislative and government initiatives. For market participants, the regulatory agenda was
aimed at protecting a wide range of people and stimulating Russian IT companies to implement
competitive strategies.

Innovations in the regulatory sphere inevitably provoke disputes over the application of new
rules. However, the process of formation of judicial practice in the field of digitalization is uneven
and characterized by the following trends. Those changes in regulatory legal acts that are initi-
ated by the executive authorities (for example, Roskomnadzor — Federal Service for Supervision of
Communications, Information Technology, and Mass Media) and are aimed at regulating relations
mainly by an imperative method (primarily a body of administrative regulatory legal acts — for ex-
ample, the Law on Information Protection®), may facilitate the emergence of new cases (for example,
to challenge the decisions of the body) shortly after the appearance of the new rules. Such quick-im-
pact changes are also characterized by the fact that the executive authorities already have models,
methods and technologies for applying the amended or adopted acts.

The changes in legal acts that are based on a dispositive method of regulating social relations
provide a different view on the problem. We are talking primarily about the sphere of private law
particularly in the field of intellectual, corporate, and labor law. Normative models of behavior that
require private autonomy for their implementation, as a rule, meet with a rather wary attitude of the
subjects. The assimilation of new norms and analysis of the risks of their application lead to huge
transaction costs for persons and organizations and, accordingly, require time to find ways to resolve
conflict situations in practice. At the same time, due to the fact that the IT implementation market
has a pronounced professional component and includes, for example, well-known IT giants — Google,
Apple, Facebook, etc., its adaptability to new changes is significantly higher as compared to the

T Decree of the President of the Russian Federation “On holding the Year of Science and Technology in the Russian
Federation’, December 25, 2020, No. 812, http://publication.pravo.gov.ru/ Document/View/0001202012250002

2 Federal Law of the Russian Federation “On the activities of foreign persons in the information and telecommunication
network 'Internet’ on the territory of the Russian Federation”. Russian Federation Collection of Legislation, 2021, No. 27
(part 1), Item. 5064,

3 Bank of Russia. (2020). A Digital Ruble. Consultation Paper. https://www.cbr.ru/StaticHtml/File/113008/Consultation_
Paper 201013_eng.pdf

*  Federal Law of the Russian Federation «On information, information technologies and information protection». Russian
Federation Collection of Legislation, 2006, No. 31 (part 1), Item. 5064.
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non-digital market segment, and therefore postulates the accelerated appearance of major disputes
arising from the commercial activity of such companies.

In addition, legal disputes on the use of digital technologies are often not submitted for
discussion in court. For example, well-known media platforms are making significant efforts
to out-of-court settlement of the conflict with both the user and the executive authorities.
Accordingly, this circumstance significantly limits the scope of the study of conflicts in the
field of digital law.

Since “digital law” as an academic discipline includes consideration of various branches of legis-
lation®, it seems reasonable to clarify which branches will be discussed further when reviewing spe-
cific judicial acts issued in 2021. First of all, we will consider a number of cases related to the use of
cryptocurrencies and other e-currencies in Russia. Secondly, we will turn to a number of significant
cases of protection of intellectual property. Thirdly, we will discuss the category of cases of the vio-
lation of the legislation on protection of personal data and the law on the protection of information
by IT companies. Finally, we will focus on a number of major antitrust disputes that have arisen in
the digital sector of the economy.

Cases on the Use of Cryptocurrencies and Other e-Currencies

Case on Unreasonable Enrichment of Cryptocurrency Seller

In February 2021, the Supreme Court ruled on an unjust enrichment case of a cryptocurrency
seller. In 2018, third parties, having fraudulently received bank card details, transferred funds from
the deposit of a Sherbank client to the account of another third party. The client was recognized as a
victim under Part 3 of Art. 159 of the Criminal Code of the Russian Federation, and, subsequently, she
asked the court to recover from Sherbank the full amount of lost money, consumer fines and moral
damages. All customer demands were satisfied.

In turn, Sberbank filed a lawsuit to recover the sum of unjust enrichment against a third
party who received the money from the victim. The defendant substantiated the impossibility of
recovering unjust enrichment under Art. 1102 of the Civil Code of the Russian Federation by the
fact that there was a legal basis for such enrichment — an agreement for the sale of cryptocur-
rency with the user on the BTC Banker platform (Hong Kong) in Telegram messenger, payments
for which are anonymized.

The court of first instance refused Sherbank to recover from the defendant the amount of unjust
enrichment. The appellate court, pointing out that the funds were not transferred against the obliga-
tion of the injured client, came to the conclusion that the existence of a lawful transaction between
the platform user and the cryptocurrency seller does not exclude the possibility of recovering the
amount of unjust enrichment. Subsequently, the Court of Cassation upheld that decision.

The Supreme Court considered that the recovery of unjust enrichment was impossible, since
the cryptocurrency seller had legal grounds for receiving funds, namely, a contract for the sale of

5 Inozemtsev, M.I. (2021). Digital law: The pursuit of certainty. Digital Law Journal, 2(1), 8-28. https://doi.org/10.38044/2686-

6 Ruling of the Judicial Chamber on Civil Cases of the Russian Federation Supreme Court of Feb. 2, 2021, No. 44-Kr20-17-K7,
2-2886/2019.
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cryptocurrency. The court noted that the damage to the bank was caused by the actions of an-
other third party to pay for this purchase. However, the presence of a clear economic interest on
the part of the defendant (seller) serves as an obstacle to recovering from him the sum of unjust
enrichment.

The court pointed out the subsidiarity of the rules on the recovery of unjust enrichment, and
ordered a retrial, focusing the attention of the appellate court on the question of the possibility of
defining the nature of the claim as a claim for the recovery of damages and determining the proper
defendant.

Cases of Blocking of Bank Card due to the Payment for the Sold Cryptocurrency

In 2021, cases similar in factual circumstances were considered by the Second Cassation Court
of the Russian Federation’ and the Sverdlovsk Regional Court.® In both cases, the bank blocked its
clients’ cards due to suspicious payments. The clients tried to prove the purpose of the payment
and define it as a payment for the contract of sale of cryptocurrencies concluded on the crypto
exchange.

In the first case, the courts of first instance and appeal denied the client’s claim, confirming the
bank’s actions and allowing unjust enrichment to be recovered (by analogy with the case discussed
above). The court of cassation ordered a retrial, clarifying the subject of proof by the need for the
court to study the rules of the crypto exchange and request a register of operations and persons
involved in them.

In the second case, the court of first instance ruled in favor of the bank. However, the appellate
court, having ensured that the defendant had provided financial documentation confirming the pur-
pose of the payment and the nature of the transactions being carried out, took his side, obliging
Sherbank to unblock the cards and partially reimburse the funding of the client’s the legal repre-
sentative.

The Case of Electronic Currency Web Money

0n June 1,2021, the Supreme Court issued a landmark ruling in which it recognized WMZ, the elec-
tronic currency of the Webh Money Transfer payment system, as an object of civil rights. According to
the circumstances of the case, the claimant transferred 5.000 WMZ to the defendant under several
assignment agreements. The claimant went to court to recover the debt from the party to a contract
of sale of rights.

The positions of the court of first instance, the appellate court and the court of cassation were
based on Art. 128, 140 of the Civil Code of the Russian Federation, clause 1., Ch. 1 of the Regulation
of the Bank of Russia dated June 19, 2012 “On the rules for the transfer of funds”, paragraph 19 of
Art. 3 of the Federal Law of June 27, 2011 “On the National Payment System”. According to the courts’
opinions, WMZ is a title unit — an accounting unit that is subject to exchange only within the virtual
payment system. Since this title sign is not an object of the material world, it does not have the

7 The Second Cassation Court of General Jurisdiction. (2021, April). The Second Court of Cassation have ordered a retrial.
https://2kas.sudrf.ru/modules.php?name=press_dep&op=1&did=335

°  Ruling of the Judicial Chamber on Civil Cases of the Russian Federation Supreme Court of June 1, 2021 N@ 48-KG21-3-K7,
2-5227/2019.
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quality of a thing, including money and securities, it is not an object of civil rights and the rights to
it cannot be the subject of an assignment agreement.

The Supreme Court approached the analysis of the existing legal relations more flexibly, tak-
ing into account the actual realities of the circulation of the electronic currency WMZ. The Judicial
Chamber took into account the variety of ways to replenish the wallets of the Web Money Transfer
System, the nature of this payment system, based on the guarantee of Amstar Holdings Limited, as
well as the possibility of paying for services and items of the material world in Russia and abroad,
including state duties, fines, etc. Thus, the Supreme Court demonstrated an exemplary analysis of
the legal relations of using WMZ and took into account the actual involvement of this electronic
currency in the legal field.

Case of the Recovery of Bitcoins Held in Adverse Possession

While in the case considered above, the claimant tried to recover the debt under the contractual
obligation in court, in the case that will be discussed below, the claimant turned to a different way of
protecting the violated right — suit in rem — for the purpose of recovering bitcoins

According to the circumstances of the case, in 2018, the claimant transferred bitcoins to the defen-
dant for fiduciary management. Under the terms of the parole agreement, he had to invest them over
five months and then return them back, retaining 20 % of the profit. However, after the expiration of
the contract, the defendant did not return the cryptocurrency, explaining that he had lost it.

At the time of the presentation of the vindicatory action, the “Law on Digital Financial Assets”
had already been adopted, according to which bitcoin refers to property." Nevertheless, this does
not give grounds to consider signs of an item of property as an object of civil rights. Accordingly,
the claimant chose an improper way to protect the right. However, due to the controversial nature
of the transferred assets, the court noted that, all other things being equal, in accordance with
paragraph 32 of the Plenary Ruling of the Supreme Court of the Russian Federation and of the
Highest Arbitration Court of the Russian Federation “On some issues arising in judicial practice
in resolving disputes related to the protection of property rights and other property rights”, it
was not established that the property is in the possession of the defendant? It was found that
the defendant returned the remaining amount of cryptocurrency, which was not disputed by the
claimant. The risk of a decrease in the value of a cryptocurrency in the course of its trust manage-
ment, which happened in the present case, does not give rise to the right on the claimant’s side
to sue for its quantitative equivalent.

Case of the Recovery of Lost Profits from the Electricity Supplier

Allo-Info LLC applied to the Arbitrazh Court with a statement of claim against Saratov
Enterprise of Urban Electric Networks LLC, demanding the recovery of losses in the form of real

" Decision of Sverdlovsk District Court of Sep. 9, 2021, No. 2-2888/2021. https://mos-gorsud.ru/rs/savyolovskij/cases/docs/
content/3348f6c0-541c-11ec-9476-C344T14bec22

" Federal Law of the Russian Federation «On Digital Financial Assets, Digital Currency and on Amendments to Certain
Legislative Acts of the Russian Federation». Russian Federation Collection of Legislation, 2020, No. 31 (part I), ltem 5018.

2 Plenary Ruling of the Supreme Court of the Russian Federation and of the Highest Arbitration Court of the Russian
Federation “On some issues arising in judicial practice in resolving disputes related to the protection of property rights

and other property rights”. Ros. Gaz., 2010, No. 109.
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damage in the amount of 1500 000 rubles and lost profits in the amount of 14 800 000 rubles.”
After clarification, the claims were directed to recover losses from the defendant in the form
of lost profits caused in connection with damage to mining equipment in the amount of 11
200 000 rubles.

The court of first instance satisfied the claims for the recovery of actual damages, leaving
the claims for the recovery of lost profits unsatisfied due to the lack of evidence of a causal
relationship.

In addition, the court, being extremely categorical, indicated that the risks of carrying out busi-
ness activities related to mining in the absence of proper legal regulation are fully borne by the
claimant and he “is not entitled to receive income that he could have received under normal condi-
tions of civil circulation if his right was not violated (lost profits).”

Of course, the last statement — about the absence of the right to recover lost profits from persons
who carry out cryptocurrency mining — is unjustified. The issue of satisfying such demands should
be decided upon based on the general provisions on civil liability.

Cases of Intellectual Property Protection

VK v. Double Data

This dispute has become one of the most tendentious disputes in Russia at the intersection of
digital law and intellectual property law. Double Data LLC, which specializes in data mining — the
collection of publicly available data, — regularly monitored the VK network, aggregated information
about users and, at the request of credit institutions, compiled a profile of potential borrowers. This
type of data mining is also known as parsing.

VK demanded to stop extracting information from user databases and stop reusing it.

In 2017, the court of first instance completely refused VK to satisfy the claims The appellate
court overruled the decision of the court of first instance and partially satisfied the requirements
of VK® The Intellectual Property Court reversed the decisions of the lower courts and ordered a
retrial.”

B Ruling of the Twelve Arbitrazh Appellate Court. Case No. A57-15876/2020. https://kad.arbitr.ru/Document/Pdf/c79022ch-
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In 2021, the court of first instance refused to satisfy the requirements of VK™ Finally, the appellate
court granted VK claims in full® At the same time, the Intellectual Property Rights Court will have to
revert to the consideration of this dispute again in May 2022.

Whether the parsing of web resources in Russia will be allowed depends on the decision in this
case. According to the latest position of the appellate court, data mining and the subsequent use of
information obtained from sites is allowed only if the rights and legally protected interests of users
are not violated.

Moreover, the key conclusion of the courts in this case was that the exclusive right to the
user database belongs to VK. When deciding the issue of ownership of exclusive right to a
database, it does not matter whether the database is an “indirect product” or not, it is only
required to establish that significant costs are objectively required to create a database. At
the same time, Double Data did not refute the presumption that VK costs were significant for
its creation.

Case about Samsung Pay Ban

In 2021, the Swiss company Squin SA filed a lawsuit against Samsung Electronics Rus and Samsung
Electronics Co Ltd. to stop using Samsung Pay in Russia because the technology infringes on the
claimant’s patent called “electronic payment system”.

The Moscow Arbitrazh Court fully satisfied the claim and banned “the use of products that include
the Samsung payment service.”® Subsequently, the court clarified in an additional decision dated
October 26, 2021, which models of smartphones are prohibited from being imported into Russia due
to patent infringement.

In December, the appellate court started a review of the decision of the Moscow Arbitrazh Court,
under which the latter had refused to involve Visa Payment System LLC, Mastercard LLC and National
Payment Card System JSC as third parties that do not declare independent claims.? Then the court
rejected the claim due to violation of the procedural deadlines for filing it, and in 2022 the court
terminated the proceedings.?

8 Decision of Moscow Arbitrazh Court of March 22, 2021, Case No. A40-18827/17-110-180. https://kad.arbitr.ru/Kad/PdfDoc-
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Cases of the Protection of Personal Data and the Law on the Protection of Information by
the IT Companies

Case of the Telegram Bot “Eye of God”

In June 2021, Roskomnadzor filed a lawsuit against the owner of one of the largest services for
finding information about citizens and organizations, called “Eye of God". This Telegram bot special-
ized in systematizing big data from open sources: social networks, messengers, search engines, web-
sites, applications, etc. providing, in essence, services for parsing Internet resources to a wide range
of people (see the aforementioned VK v. Double Data case). The main difference is that, according
to the position of Roskomnadzor, the service also used data from closed sources without the proper
consent of the subjects of personal data.

After consideration of this case, the court ruled in favor of Roskomnadzor, recognizing the
activity of the owner of the resource as “illegal and violating the rights of citizens to privacy,
personal and family secrets” (Part 1 of Art. 1311 of the Code of Administrative Offenses of the
Russian Federation)?, which serves as the basis for including this Telegram bot in the Register of
violators of the rights of subjects of personal data (Part 5 of Art. 15.5 of the “Law on Information
Protection”).

Personal Data Storage Case — Roskomnadzor v. Google

In July 2021, as a result of administrative proceedings initiated by Roskomnadzor, Google LLC
was fined 3 million rubles for refusing to localize the data of Russian users on the territory of
the Russian Federation (Part 8 of Art. 13.11 of the Code of Administrative Offenses of the Russian
Federation).2

The provision of Part 5 of Art. 18 of the “Law on Personal Data” prohibits the storage of personal
data of Russian citizens on foreign servers and provides for the obligation to use Russian servers for
these purposes. Under this provision, the maximum fine is 6 million rubles and 18 million rubles for
repeated violation.

Roskomnadzor v. Google — the First Negotiable Fine in Relation to an IT Company

On December 24, 2021, the court issued a ruling imposing an administrative penalty on Google
LLC for repeated violation of the procedure for restricting access to information at the request of
Roskomnadzor (Part 5 of Art. 13.41 of the Code of Administrative Offenses of the Russian Federation).
The turnover fine provided for by this rule — from one twentieth to one tenth of the total amount of
revenue received from the sale of all goods (works, services) for the period specified by law — was
amounted to more than 7.2 billion rubles.

This decision was the first case in Russia of the imposition of a turnover fine and the correspond-
ing application of Part 5 of Art. 13.41 of the Code of Administrative Offenses of the Russian Federation
Ln.Ld.aImniQ_aﬂchompany

Decision of Moscow Court of Taganskiy District of July 1, 2021, Case No. 2-2418/2021. https://mos-gorsud.ru/rs/taganskij/

cases/docs/content/435ed4c0-db5a-Tleb-8710-cff7cfa2902d
% Ruling of magistrate judge of Moscow judicial district No. 422 on the imposition of an administrative penalty of July 29,

2021. https://mos-sud.ru/422/cases/docs/content/b66f679f-d9b9-4faf-86ac-344a10306ffa
% Ruling of magistrate judge of Moscow judicial district No. 422 on the imposition of an administrative penalty of July 2z,

2021. https://mos-sud.ru/422/cases/docs/content/1b6bebes-4c2a-4a73-b8b0-d65fab64e175
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Antitrust Disputes

Booking.com v. Federal Antimonopoly Service of the Russian Federation

At the end of 2020, the Federal Antimonopoly Service of Russia (hereinafter — the FAS) saw in the
activities of Booking.com an abuse of its dominant position in the market, which was expressed in
the imposition of unfavorable General Conditions for the Provision of Services on hotels (Clause 3,
Part 1, Art. 10 of the “Law on the Protection of Competition”). In accordance with these conditions,
contracting hotels guarantee rooms to tourists or other agencies at prices lower than those set on
the Booking.com platform website. Thus, Booking.com tried to protect itself from losing booking
fees in the case when a tourist chose a hotel on the platform, and made the final booking directly
at a better price.

The Federal Antimonopoly Service demanded that the price parity clause be removed from
hotel contracts, but the company took no action to comply with the demands of the antitrust
authority. The FAS also ruled to impose a turnover fine on Booking.com in the amount of
1.3 billion rubles, which amounted to 11.5 % of the turnover of the booking service in Russia
in 2020.

Booking.com did not agree with the decision of the FAS and in 2021 went to court to challenge the
decision of the antimonopoly body. The Moscow Arbitrazh Court upheld the claim of Booking.com to
challenge the decision of the FAS.” The appellate court” and court of cassation? upheld the decision
of the Arbitrazh Court of first instance in force.

Similar cases involving hotel booking aggregators have already been considered by antitrust
authorities in many countries (in particular, in Germany? and France®). In similar cases, the
price parity clause was found to restrict competition and therefore be contrary to antitrust
regulation.

Price parity can be of two types:

1. Narrow parity — the aggregator prohibits direct sales to consumers on better terms (for exam-
ple, from its own website or by phone).

2. Wide parity — the aggregator prohibits sales on better terms through other aggregators.*

% Decision of Moscow Arbitrazh Court of Sep. 9, 2021, Case No. A40-19473/2021-147-138. https://kad.arbitr.ru/Document/

7 Ruling of the Ninth Arbitrazh Appellate Court of Nov. 17, 2021, No. 09AM-69386/2021, Case No. A40-19473/2021
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d [ 45322ad- kacf-444d-ak5d-e30a867b99d4/ A4O-

% Jaremchuk, AV. (2022). Anti-Competitive Practices in Digital Markets: Experience of Foreign Countries Poccutickoe KOHKY-
peHmHoe npaeo u 3koHomuka. Special Issue. pp. 78-87, https://doi.org/10.47361/2542-0259-2022-Sp\V-78-87
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The FAS banned broad and narrow parity at the same time, which generally corresponds to the
experience of foreign law enforcement agencies, which came to this step by step banning wide and
then narrow price parity.

The price parity condition is typical for any other contracts that are entered into by the own-
ers of aggregators and e-commerce platforms (for example, delivery services or marketplaces).
Therefore, it is likely that other e-commerce platforms are forced to follow the decision of the
FAS, confirmed by the court decision, and revise the terms of their agreements with counter-
parties.

Conclusions

In the article, we have analyzed the most significant, in our opinion, litigation disputes that
were resolved by Russian courts in 2021. We have tried to demonstrate the breadth of the prob-
lematic issues which Russian legal system faced in the context of digitalization, as well as their
solutions, which, regardless of their success and compliance needs of professional market par-
ticipants, consumers and the state, determine the agenda for the development of digital law in
several directions.

Of course, there are many other equally interesting disputes, cases and legal positions that
the reader would probably like to get acquainted with in the course of reading the Digital Law
Journal. That is why we invite you — our thoughtful readership — to become the author of an
article, essay or review, in which you could state your views on certain issues of digital law,
laying strong doctrinal foundation for the further evolution of the legal regulation of the digital
economy in 2022,

For the third year, the Digital Law Journal has been an important discussion platform for
debating and developing international and national problems of digital law and economics, a
place for scientific cooperation in one of the most adaptable, innovative and changing fields
of knowledge. The Journal invariably strengthens its position as a publishing and scientific
project.

All this would not have been possible without the already established readership, authors willing
to share their views, staunch adherents of the ideals of science and ethics of the reviewers, the team
of editors and the support of the publisher.

With great pleasure, we present to your attention the first issue of the third volume of the Digital
Law Journal and express the hope that in 2022 we will succeed in mastering the new frontiers of
digital law and economics!
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LIGPOBOE TPABO B NPAKTUKE
POCCUMCKIKX CYL10B:
OCHOBHbIE UTOTX 2021 TOZ1A

M.W. NHo3emues

MOoCKOBCKMIA FOCYapPCTBEHHBIN MHCTUTYT MEXAYHAPOAHbBIX OTHOLEHMI
(MrMMO-Yuusepcutet) ML Poccun
119454, Poccus, Mocksa, npocn. BepHaackoro, 76

AHHOTaUWA

Pa3BuUTHE HOBbIX TEXHONOMI W NoCneaytowas LndpoBM3aLNA IKOHOMUKN CYLLECTBEHHbIM 06pa3om Bo3zei-
CTBYIOT Ha NpaBOBble OTHOLWEHNA, 3aCTaBNAA NepeoCMbiCNBaTb NPUBbIYHbIE UHCTUTYTbI N NOCTYNNPYA HO-
Bbleé paHee He BO3HUKaBLIune ﬂp06HEMbI. ﬂpaBOBaﬂ CuCTema MOXET U3MEHATbCA, alaNTUPOBATbCA N peLlaTb
HOBble BbI30Bbl ABYyMA 6a30BbIMU W B3aUMOCBA3AHHbIMU CNOCOGAMM: PerynatopHbim (TO eCTb NpuHATNEM
HOBbIX HOPMATUBHbIX NPAaBOBbIX aKTOB) N B Xoae cy,qeﬁHoro paspelleHna npaBoBbIX KOI'II'IVI3I/II7I, CNOXus-
WKNXca B npeaenax otaenbHOro cnopa. B cTatbe npeactaBneH 0630p Hanbonee 3HaYUMbIX nen, pacCMOTpeH-
HbIX pOCCUACKUMU cyfami, B o6nactu umdposoro npasa 3a 2021 rog. Boi6opka cyaebHbIX pelieHuin 6bina
ocylecTs/ieHa No YeTbipeM HanpaBieHNnAM CKﬂa,U,bIBaIOI.LI,eI;ICFI cyne6H0|7| NPaKTUKNK: 1) 060p0T KpuntoBaniot
W UHbBIX 3NEKTPOHHbIX BaNloT; 2) 3dlliuTa nNpaBa Ha pe3ynbrathbl I/IHTenﬂeKTyaJ'IbHOI;I NeATeNbHOCTH, 3) 3aln-
Ta NnepCcoHanbHbIX AaHHbIX U I/IHd)OpMaLI,I/II/I n 4) HapyweHne aHTUMOHONOIbHOTO 3aKOHOAATENbCTBA. Ll.em:to
CTaTbl ABNAETCA YCTAaHOB/NEHWE aKTyallbHOI0 CTaTyCa Pa3BUTUA NPaBONPUMEHEHNA B obnactu LI,I/I(prBOFO
npasa Poccun n AEMOHCTPaLUmna pa3HOHaNPaBleHHOCTH I'IpaBOOTHOLIJEHI/II;L BXOoAAWMX B NpeaMeTHYI0 06-
nactb LlVI(prBOFO npaBa Kak aKaAEMMHeCKOVI AUCLUNNNHDI. B pesynbraTe NOCTYNNPYIOTCA OCHOBHbIE TEHAEH-
LUK paCcCMOTPEHKA CNOPOB CyaamMu 3a I'IpOLIJEJJ,I.IJI/IVI roa.

Kniouesbie coBa

npaso, LundpoBu3auus, Poccus, cynebHas NpakTuka, KPUNTOBANIOTA, INEKTPOHHASA BanioTa, NG poBble
(hHAHCOBbIE AKTMBbI, NHTEN/IEKTYaNbHOE NPaABO, NATEHTHOE NPABO, AHTUMOHOMONbHOE NPABO, NEPCOHANbHbIE
[laHHble, 6NOKNPOBKA CANTOB

Kondhnukr untepecos AsTOp C006LaeT 06 OTCYTCTBMM KOH(NNKTA NHTEPECOB.
(QuHaHcupoBaHue lccnenoBaHine He MMENO CMOHCOPCKOW MOAREPKKIA.

Ans uMTMpPOBaHUSA iHosemues, M. W. (2022). LucpoBoe npaBo B MPAKTUKE POCCHIACKIX
CynoB: OCHOBHble uTorn 2021 roma. Lugpposoe npaso, 3(1), 8-19.
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Abstract

The development of new technologies and the subsequent digitalization of the economy significantly af-
fect legal relations, forcing us to rethink the usual institutions and establishing new problems that have
not arisen before. The legal system can change, adapt and meet new challenges in two basic and interre-
lated ways: regulatory (that is, the adoption of new regulatory legal acts) and in the course of judicial reso-
lution of legal conflicts that have developed within a particular dispute. The article provides an overview
of the most significant cases considered by Russian courts in the field of digital law in 2021. A selection
of court decisions was carried out in four areas of emerging judicial practice: 1) use of cryptocurrencies
and other electronic currencies; 2) protection of intellectual property; 3) protection of personal data and
information; and &) violation of antitrust laws. The purpose of the article is to establish the current sta-
tus of the development of law enforcement in the field of digital law in Russia and to demonstrate the
multidirectional nature of legal relations, which are part of the subject area of digital law as an academic
discipline. As a result, the main trends in the consideration of disputes by courts over the past year are
determined.
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Beeaenue

MuHyBwH®iA 2021 rof 6bIN NPU3BAH CTaTb NPOPbIBHbIM B 06MACTU Pa3BUTUS TEXHONOTNYECKOTO
11 HayuHOTO CeKTopoB. Tak, 2021 rop 6611 06bABNEH B POCCUM FOAOM HAYKN 1 TEXHONOTIA'. [laHHOE 06-
CTOATENbCTBO HE TOMbKO CUMBOMM3MPOBANO NPOABUXEHINE POCCUICKMX YUEHbIX U TEXHONOTNYECKIX
CNELMANMCTOB HA NYTU K KOHCTPYMPOBAHMIO HOBbIX U306 peTEHMIA, CO3AaHNI0 NePefoBbIX NPOrpamMm,
060raLeHuno POCCUINCKON 1 MUPOBOI HAYKM, HO M 03HAYaN0 NOCTAHOBKY Nepes 0TeUeCTBEHHOW npa-
BOBOW CUCTEMOIA HOBBIX 3afiay, CTUMYNMPOBANO NOUCK OTBETOB HA HOBbIE BbI30BbI Kak B HOPMOTBOP-
yecTBe, TaK 1 B NPoLIecce NpMMeHeHus npasa.

be3ycnoBHO, rof 3aNOMHUTCA GYPHLIM Pa3BUTHEM PEryNATOPHON cpefbl. OCTAaTOUHO BCMOMHUTD
NPUHATUE 3aKOHA «O eATeNIbHOCTI MHOCTPAHHbIX ML, B UH(OPMALMOHHO-TENEKOMMYHUKALMOHHON
ceTn “UHTepHeT” Ha TeppuTtopuin Poccuiickon GefepaLnmny», TakKe N3BECTHOO KaK «3aKOH 0 NpU3eM-
NeHnn»?, Beflylleecs 06CyXaeHNe NpoeKTa «UunugpoBoro pybns» u MHOrne Apyrue 3akoHodaTenb-
Hble N NpaBUTeNbCTBEHHbIE MHULMATMBDI. [151 YYaCTHUKOB PbIHKA PErynaTopHan NoBecTKa 3a4acTyio
CYXNUNA CPeACTBOM [OCTWKEHUS LENN 3aWnuTUTb WIUPOKON KPYT NNUL, CTUMYNMPOBATL POCCUCKNE
IT-KoMnaHui peann3oBbiBaTb KOHKYPEHTHbIE CTpaTeruu.

HoBoBBefeHUS B perynstopHoi ctepe HensbexHo NPOBOLMPYIOT BO3HUKHOBEHME CMOPOB
Mo NoBOAY NPMMEHEeHNs HOBbIX HOPM. OiHaKO NpoLecc hopmMupoBaHUs Cyfe6HOIN NPAKTUKKM B 061a-
CTV LMchpoOBU3aLLMM NPOMCXOAUT HEPABHOMEPHO W XapaKTePU3YeTCa Cneayiowmnmm TeHaeHuuamm. Te
W3MEHeHMs B HOPMATUBHbIE NPABOBbIE aKTbl, KOTOPblE MHULMMPOBAHbLI OPraHaMin UCMONHUTENbHON
Bnactu (Hanpumep, POCKOMHAA30pOM) 1 HANpaBNeHbl HA PerynupoBaHiue OTHOWEHMIA NpenmyLe-
CTBEHHO WMMepaTUBHbIM METOAOM (npexae BCero KOpnyc aAMUHUCTPATUBHBIX HOPMATUBHbIX Mpa-
BOBbIX aKTOB — Hanpumep, 3aKoH 0 3auuTe UHHOPMALUKU®), MOTYT NOCNYKUTb NOABNEHMIO HOBbIX
Aen (kK npumepy, N0 OCNAPUBAHNIO PElLEHNI OpraHa) B KOPOTKWA CPOK MOCNE NOABMEHUS HOBbIX
npasun. Takne 6bICTPOpPeanu3yemble U3MEHeHUs TaKe XapakTepusyloTcs TeM, UTO Y OpPraHoB UC-
NMOMHUTENbHON BNACTM Y)KE UMEHTC MOAENM, METOAbI 1 TEXHONOTUN ANS NPUMEHEHUS U3MEHEHHBIX
UNU NPUHATBIX AKTOB.

IHas cuTyaumsa cknafbiBaeTcs B CBA3M C U3SMEHEHUAMU B HOPMaTKBHbIe NPaBOBble aKTbl, KOTOpble
OCHOBbIBAKOTCA HA AUCNO3UTUBHOM METOfle PEryNnpoBaHUs 06LECTBEHHbIX OTHOWEHNNA. Peub naet
npexpe Bcero o cdepe YacTHOro npasa (0CO6eHHO B 0671ACTH MHTENNEKTYANbHOTO, KOPMOPATUBHOTO,
TPYA0BOro npasa). HopMaTuBHbIE MOAENY NOBeAeHMs, TPebyloLLMe YaCTHOI aBTOHOMUM ANs WX pe-
anu3auuu, Kak npasuno, BCTPeUaloT J0BOMbHO HACTOPOXXEHHOE OTHOWEHNe cy6bekToB. OCBOGHUE
HOBbIX HOPM 1 B3BELIMBAHWE PUCKOB UX NPUMEHEHNA NPOBOLMPYIOT BO3HUKHOBEHME BONbLINX TPAH-
3aKLMOHHbIX U3[ePXEK CO CTOPOHbI CyOGbEKTOB YAaCTHOIO Npasa W, COOTBETCTBEHHO, TPE6YIOT 60onblue-
ro BpemeHn Ans )OpMMPOBaHNS NMPaKTUKKM MO KOH(NUKTHBIM CUTYaLMaM. B T0 e Bpems B cuny Toro,
uTO PbIHOK peanu3auum T UMeeT APKO BbipaXXeHHYH NPOGeCCMOHANbHYIO COCTABAAIOLLYIO U BKOUA-
€T, K npumepy, u3BeCTHbIX IT-ruraHToB — Google, Apple, Facebook n ap., €ro afanTMBHOCTb K HOBbIM

' Yka3 Mpe3ngeHta Poccuitickon Qeaepauum ot 25 fekabps 2020 NO 812 «O nposeaeHuu B Poccuiickoit ®epepauun fopa
HayKy ¥ TexHonorwit», http://publication.pravo.gov.ru/ Document/View/ 0001202012250002

2 (enepanbHbli 3aKOH «O feATENbHOCTI NHOCTPAHHbIX UL, B MH(OPMALMOHHO-TENEKOMMYHUKALMOHHON ceTh “UHTepHeT”
Ha TeppuTtopuy Poccuiickoil ®enepauum». Cobpanune 3akoHoaarenbcrsa PO, 2021, N 27 (wactb 1), cT. 5064

3 baHk Poccuu. (2020). Lndposoit py6nb. Joknad barka Poccuu dns o6uiecmeeHHbix koHcynbmayud. https://www.cbr.ru/
StaticHtml/File/112957/ Consultation_Paper_201013.pdf

“  (QenepanbHblil 3aKoH «06 MHDOPMALLIK, NHDOPMALIMOHHDIX TEXHONOMUAX 1 0 3allUTe MHOpMaLWIy. CoBpaHue 3aKOHO-
narenbctea P®, 2006, N° 31 (1 4.), cT. 5064.
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N3MEeHEeHNAM 3HaUNTeNIbHO BO3PACTAET N0 CPAaBHEHMUIO C PbIHOYHBIM HeyugposbiM CErMEHTOM, a 3Ha-
UNT, NOCTYNUPYET YCKOPEHHOE MOSABNEHME KPYMHbIX CMOPOB B CBA3M C YuacTUeM TaKUX KOMNAHWA
B 060poTe.

Kpome TOro, cnopbl B CBA3M C MCMONb30BaHUEM LMBPOBbLIX TEXHONOTMIA HepPeaKo He BbIHOCAT-
s Ha obcywaeHne B cyne6HOM 3acefaHuu. Hanpumep, U3BeCTHbie Meguannatopmbl npunaraioT
3HauuTeNbHbIE YCUANS No BHecyae6HOMY yperynupoBaHnio KOHMIMKTA Kak C Monb3oBaTenem, Tak
1 C OpraHamu UCNONHUTENbHON BNACTU. COOTBETCTBEHHO, 3T0 06CTOATENbCTBO 3HAUNTENBHO OrpaHu-
unBaeT npeaenbl NCCNef0BaHNA KOH(IMKTOB B 06n1acTh LMQpPoBoro npasa.

Mockonbky «uudpoBOe NMpaBo» Kak akafemuueckas AUCLMNNMHA BKKOYaeT B cebs paccmor-
peHue pa3nuUuHbIX OTpacneil 3aKoHOAATeNbCTBa®, NPeACTaBNAETCA Pa3yMHbIM YTOUHUTb O KaKuX
0TpacnAx MonaeT peub Aanee npu 063ope KOHKPETHbIX CyAebHbIX akToB 3a 2021 rog. B nepsyto
ouepeab Mbl PACCMOTPUM PAZ AieN, CBA3AHHBIX C BHeAPEHUeM B POCCMICKNIA 060POT KPUNTOBANIOT
1 VIHbIX NEKTPOHHbIX BANIOT. BO-BTOPbIX, Mbl 06PATUMCA K pAAY 3HAUUMbIX AN, CBA3AHHbIX C pery-
NUPOBAHMEM NPAB Ha Pe3ynbTaTbl UHTENNEKTYaNbHON AeATeNbHOCTU. B-TPETbIX, Mbl PAaCCMOTPUM Ka-
Teroputo Aen B CBA3M C HapyLWeHeM 3aKOHOAATENbCTBA O 3alLMTe NePCOHANbHBIX AaHHbIX M 3aKOHa
0 3alwmTe nHdopmaumm IT-komnaHmamu. HakoHew, B-UeTBepTbIX, CHOKYCMpYemMcs Ha psge KPYMHbIX
AHTUMOHONMOJbHBIX CMOPOB, BO3HUKLLMX B LLUG)POBOM CEKTOPE 3KOHOMUKM.

Jlena, cBA3aHHbIE ¢ 00palLeHUEM KPUNTOBAIOTHI U MHO 37IEKTPOHHOI BaNIOThI

Jleno o B3bICKaHWW HEOCHOBATE/bHOIO 060rallLeHms ¢ npojasLa KpUNToOBATHOThI

B cheBpane 20211. BepxoBHbi Cyf BbIHEC ONpegeneHine no feny 0 He0CHOBaTENbHOM 060raLLeH N
NpofaBLa KpUNToBanioThi®. B 2018 rogy TpeTbn NULQ, NOMYYNB 06MaHHBIM NYTEM JAHHbIE 6AHKOBCKON
KapTbl, NepeBeni co Bknaaa knuneHta CoepbaHka Ha CUeT Apyroro TPETbEro N1La AeHeXHbIe CPeAcTBa.
KnueHT 6bina npu3HaHa notepnesLen no u. 3 1. 159 YronoBHoro kogekca Poccuiickon QegepaLiun
1 06paTunack B cya Ans B3biCKaHNs co CoepbaHka NOMHON CyMMbl YTPAUEHHbIX IEHEXHBIX CPEACTB,
NoTpebuUTeNnbCKOro WTpada 1 MopanbHOro yulepba. Bce Tpe6oBaHMs KNMEHTA BbINK YAOBNETBOPEHDI.

B cBoto ouepenb, CbepbaHK nogan UCK O B3bICKAHUM CYMMbl HEOCHOBATENbHOTO 06OralleHus
K TpeTbemy nuLy, KOTOpOe MOAYUMNO JeHeXHble CpeacTBa notepnesieil. OTBETUNK 06OCHOBbIBAN
HEBO3MOXHOCTb B3bICKAHWS HEOCHOBaTeNbHOro oborateHna no ct. 1102 TK PO tem, uto umenocb
pasogoe 0CHOBAHUE QNS TaKoro 06oraleHns — [OroBop No NPOAaXe KpUNTOBaNOTbl NONb30BA-
Tento Ha nnatdopme BTC Banker (ToHkoHr) B Telegram, nnatexm no KOTOPbIM aHOHMMM3UPOBAHbI.

Cyn nepBoiA MHCTAHLMN 0TKa3an CoepbaHKy BO B3blCKaHMM C OTBETUNKA CYMMbl HEOCHOBATENbHO-
ro oboraweHus. Cya anennsuMOHHON MHCTAHLNN, YKa3aB, YTO AeHeXHble CPEACTBA He Gbinu nepe-
ynucneHbl B CYeT 0653aTenbCTBa NOTEPReBLEro-KNUeHTa, NpULWLen K BbIBOAY, YTO Hanuuue npaso-
MEpPHON CAENKM MeXAy nonb3oBatenem nnardopmbl U NPOAABLOM KPUNTOBANIOTHI HE MCKKOUAET
BO3MOXXHOCTb B3bICKAHUSi CyMMbl HEOCHOBATENbHOTO 060raLLeHNs. BnocneacTBIN CyA KacCaLMOHHON
WHCTaHLMM OCTaBUN YKa3aHHOE pelleHle B cune.

BepxoBHblit CyA nocuuTan, uto B3biCKAHWE HEOCHOBATENbHOTO 06OralleHNs HEBO3MOMHO, MO-
CKONbKY npofaseL, KpUNTOBA/IOTbI UMEN NPaBOBble OCHOBAHUSA HA NONYYeHUe AeHeXHbIX CPeacTs,

5 |Hozemues, M.A. (2021). Ludposoe npaBo: B nouckax onpefeneHHoctu. Lugposoe npaso, 2(1), 8-28.
https://doi.org/10.38044/2686-9136-2021-2-1-8-28

6 Onpepenenne Cyne6Hoi Konnerun no rpaxpaHckum aenam BepxosHoro Cyaa Poccuiickon ®epepauum ot 02.02.2021
NO 44-Kr20-17-K7, 2-2886/2019.
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a MIMEHHO — J0rOBOp KyNAu-npoaaxu KpUntoBantoTbl. Cya 06paTiun BHUMAHWE, uTo ywwep6 HaHKy 6bin
NMPUUNHEH AeNCTBUAMM MHOTO TPETLETO NNLA A4S ONAaTbl 3TOI MOKYNKN. TeM He MeHee Hanuuue sB-
HOrO 3KOHOMUYECKOTO MHTEPEeCa Ha CTOPOHE OTBETYMKA-NPOAABLA CYKUT NPENATCTBAEM ANSA B3biC-
KaHusA C HEro CyMMbl HEOCHOBATE/IbHOTO 060TalLEeHNS.

Cyn ykasan Ha cy6CMAMapHOCTb HOPM O B3bICKAHMM HEOCHOBATE/IbHOTO 060ralleHus, OTNPaBun
AEN0 Ha HOBOE PacCMOTPEHNe, aKLEHTUPOBAB BHUMAHUE Cyaa anennALUMOHHON NHCTAHLMN Ha BO3-
MOXHOCTI NepeKBanuduKaLun NpUPoAbLI UCKOBOTO TPeBOBaHUSA HA TPeHOBaHNE O B3bICKAHNN Y6bIT-
KOB M OMpe/JeneHns HaANeXalLero OTBETUNKA.

Jlenao 6110KVIDOBKB baHKoBCKMX KapT B CBA3M C 0NATOM NPOJAAHHON KPUNTOBANIOTHI

Cxoxue no chakTuueckum obcTosTenbcTBam gena B 2021 rogy 6binn paccmoTpeHbl Bropbim Kac-
CaLMoHHbIM cyaom Poccuiickor ®epepauni’ u CBepaNnoBCKUM 06MacTHbIM cyaome. B oboux cnyua-
X 6aHK 3a6/10KMPOBaN KapTbl CBOErO KNMEHTA B CBA3M C MOCTYNNEHNEM NO[03PUTENbHbBIX NNATEXEN.
KnueHT nonbiTancs 4oka3aTb Ha3HAYeHWe NiaTexa — oniata AoroBopa Kynau-npofaxn KpunToea-
NI0TbI, 3aKMNOYEHHOTO Ha KpUNTOOMpPXKE.

B nepsom Aene cyabl nepsBoi U anennsuMoHHON UHCTAHLMN OTKa3anu B TPEGOBAHNN KNUEHTY,
MoATBEPANB eiCTBUA 6aHKa U MO3BONMB B3blCKaTb HEOCHOBaTENbHOE oboraueHue (no aHano-
UM CO CIyYaeMm, PacCMOTPeHHbIM Bbile). Cyfi KACCaLMOHHOW UHCTAHLMMU OTMIPaBUN €0 Ha Ho-
BOE PacCMOTPeHMe, YTOUHMB NPeAMeT foKa3biBaHuA. Cyn 06paTun BHUMaHNe Ha He06X0AUMOCTb
N3YUYeHU HIKECTOALMMN Cydamin NpaBun KPUNTOGUPXKM, 3anpoca peecTpa onepauun U nuu,
YUACTBYIOLNX B HUX.

Bo BTOpOM fene Cyf NepBol WHCTAHLMK BbIHEC pelleHne B nonb3y GaHka. HO anennsaumoH-
HbliA cyf, y6eanBlWNCh B NPeAOCTaBNEHUN OTBETUMKOM (hUHAHCOBON AOKYMEHTALMM, NOATBEPKAA-
lollei Ha3HaueHNe NNaTexa U XapakTep OCylWecTBASEMbIX CAEMNOK, BCTan Ha ero CTOPOHY, 06s3aB
C6epbaHK pa36noKMPOBATb KapTbl M YACTUUHO BO3MECTUTb PACXOAbl KNMEHTA Ha NpeACTaBUTENS.

Jleno 06 anextpoxHoit Banote Web Money

1 uioHA 2021 ropa BepxoBHbii Cyf BbIHEC 3HAKOBOE OMpeeneHne, B KOTOPOM NpU3HaN 06bek-
TOM rpaxgaHckux npas WMZ, 3neKTpOHHYK0 BanwoTy nnatexHou cuctembl Web Money Transfer’.
Mo o6cTOATENBCTBAM A€Na, UCTEL, Nepefan OTBETUMKY N0 HECKONbKUM AoroBopam Leccun 5 000 WMZ.
[ins B3bICKaHMA AOAra U3 [OrOBOPOB KyNAN-NPOAAXN NpaBa UCTeL, 06paTuica B cya.

Mo3uums cyna nepBon MHCTAHLMN, aNeNsLMOHHOTO M KAaCCaLMOHHOIO CY0B 3aK/ouanach B TOM,
uTO B COOTBETCTBUM CO CT. 128, 140 M'paxpaHckoro kogekca Poccuitckoin Gepepaumm, n. 1.1 m. 1 no-
noxenus bavka Poccum ot 19 utoHa 2012 1. N© 383-I1 «O npaBunax oCywWecTBieHus nepesoaa Ae-
HEXHbIX CPeACTBY», M. 19 cT. 3 DenepanbHOro 3akoHa ot 27 utoHA 2011 1. N2 161-03 «O HaunoHanbHOK
nnatexHoit cucteme» WMZ aBRAOTCA TUTYNbHBIM 3HAKOM — YYETHOW €AUHULEN, KOTopas nogne-
XUT 06MEHY TONbKO B paMKax BUPTYanbHOW MNATEXHON CUCTEMbI. MTOCKOMbKY AAHHbIA TUTYMbHbINA
3HAK He ABNAETCA NpefMeToM MaTepyuasnbHOro M1pa, He UMeeT KauecTBo Beluu, B TOM Unucie feHer

7 Bropoii KaccaunoHHbii cys 06Lieit topucankumu. (2021, anpenb). Bmopoli KaccayuoHHbIl cyd HaNpasus Ha Hogoe paccmom-
S AnennauwonHoe onpepenenvie CBePANOBCKOTO 06AACTHOTO cyaa or 09.07.2021 N 2-135/2021 no geny NO 33-8120/2021.
https://oblsud--svd.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=15003808&delo_id-

°  Onpepenenne Cyne6Hoi Konnerun no rpaxpaHckum aenam BepxosHoro Cyaa Poccuiickor @epepaumuu ot 01.06.2021
NO 48-KI21-3-K7, 2-5227/2019.
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1 LIeHHbIX byMmar, OH He SBNAETCA 06HEKTOM FPaXAAHCKMX NPaB W NpaBa Ha Hero He MOryT BbICTyNaTb
npesMeToM JOroBOpa Leccui.

BepxoBHbIii Cyn mogowen K aHanu3y CNOXWBLIMXCA MPABOOTHOLWEHWIA Gonee rMbKO M C yue-
TOM (paKTUUECKMX peanunit 060poTa INeKTPOHHOI BanioTbl WMZ. Cyne6HON Konnernen 6uino yute-
HO MHOroo6pa3ue cNoco6oB NONONHeHUs Kowenbkos cuctembl Web Money Transfer, npupoga aaH-
HOW MNATEXHOW CUCTEMbl, OCHOBAHHAA Ha rapaHTUKU komnanum Amstar Holdings Limited, a Takxe
BO3MOXXHOCTb ONAATbl YCIYr U NPELMETOB MaTepManbHOro Mupa B Poccuu 1 3a py6exom, B TOM Unc-
ne rocyaapCcTBEHHbIX MOWNNH, WTpadoB u T. N. Takum 06pa3om, BepXOBHbINA CyA NPOAEMOHCTPU-
poBan 06pa3LOBbIi aHanu3 CKNafbIBaOWMXCA N0 NoBoay ucnonb3oBaHua WMZ npaBOOTHOLIEHNIA
1 yuen aKkTMUecKyo BOBNEUEHHOCTb AHHON 3N1IeKTPOHHOI BankoTbl B NPaBOBOE Nofe.

Jleno o Bo3Bpare OMTKOMHOB W3 YYXKOTO HE3AKOHHOTO BIaAEHNS

Ecnu B paccMOTPeHHOM Bblille Cyyae UCTew, NbITancs B Cyae6HOM nopsifKe B3bICKaTb JONT N0 061~
3aTeNbCTBY, TO B JieNe, O KOTOPOM MOWAET peub, UCTeL, 06paTuca K MHOMY cnocoby 3aliuTbl Hapy-
LIEHHOTO NpaBa — BeLIHOMY CMOCOBY 3aWuUTbl — ANs Lenel Bo3BpaTa BUTKOUHOB, UTO He HaLINo
NONOXMTENbHOIO OTK/MKA CO CTOPOHbI cyfa™.

Mo obcToATENbCTBAM fieNa, uctell B 2018 rogy nepeaan GUTKOMHbI B JOBEPUTENbHOE YNIpaBieHmne
OTBETUMKY. 10 YCNOBMAM YCTHOIO JOroBOPa, 3a NATb MECALEB TOT AOMKEH Oblfl MHBECTUPOBATD MX,
a 3aTem BepHyTb 06paTHO, 0cTaBuB cebe 20 % npubbinn. OAHAKO N0 UCTEUEHUM CPOKa AOroBOpa
OTBETUMK He BEPHYN KPUNTOBANIOTY, 06BACHNB, UTO YTPATMA ee.

B MOMEHT npeabsaBneHNs BUHLMKALMOHHOTO TPpe6OoBaHNA yKe 6bIN NPUHAT «3aKOH 0 LMdpo-
BbIX (DMHAHCOBbIX aKTUBaX»", B COOTBETCTBUN C KOTOPbIM BUTKOWH OTHOCUTCA K UMYLLECTBY. Tem
He MeHee 3T0 He JaeT OCHOBAHUA YCMATPUBATb B HEM NPU3HAKU BELM KaK 06beKTa rpawaaHCKuxX
npaB. COOTBETCTBEHHO, UCTLOM 6bIN1 U36paH HeHAANeXaWNii cnocob 3awuTbl npasa. OfHAKO BBU-
Ay CNOPHOCTW NPUPOLbI NepefiaHHbIX aKTUBOB Cyf 06paTi BHUMAHMWE, UTO NPU MPOUNX PABHbIX
06CTOATENbCTBAX, COMNACHO N. 32 NocTaHoBNeHUs MneHyma BepxosHoro Cyaa PO NO 10, MneHyma
BAC P® N2 22 oT 29.04.2010 «O HeKOTOpbIX BOMPOCAX, BOHUKAIOWMX B CYAEOHONM MpaKTUKe
Npu paspeLleHnin CnopoB, CBA3aHHbIX C 3aLMTON NpaBa COHBCTBEHHOCTU U APYrUX BELLHbIX NPaB»?,
He 6bIf10 YCTAHOBNEHO, UTO UMYLLECTBO HAXO[MUTCA BO BMAAEHWUM OTBETUMKA. BbINo YCTaHOBNEHO,
uUTO OTBETUNK BO3BPATUN OCTABLIMICS 06bEM KPUNTOBAIOTbI, UTO HE OCMNAPMBANOCh UCTLOM. PUCK
YMEHbLUEHUA CTOMMOCTM KPUNTOBAIOTbI B XOA4€ OCYLLECTBIEHUs JOBEPUTENIbHOIO YNPaBeHus elo,
YTO W NPOM30LWO B HACTOALEM flefie, He NOPOXAAeT NPaBO HA CTOPOHe UCTLA MCTpeboBaThb ee
KONNYECTBEHHDII IKBUBANEHT.

Jleno o B3bICKaHWM YNYLEHHOM BbITOAbI C NOCTABLLMKA INIEKTPO3HEPIAU

B Ap6utpaxHbin cyn o6patunocb 000 «Anno-UHdo» ¢ uckoBbim 3asBneHuem Kk 000
«CapaToBCKOe NMpeanpuATUe TOPOACKMX 3NEKTPUUECKUX CeTely», ¢ TpeboBaHWEM O B3bICKAHWN
y6bITKOB B BUAIE peanbHoro yuep6ba B pasmepe 1500 000 py6bneid, ynylieHHOI BbIroabl B pa3mepe

" PeweHne CaBenoBCKOro paioHHOro CyAa ot 09.11.2021 r. NO 2-2888/2021. https://mos-gorsud.ru/rs/savyolovskij/cases/
docs/content/3348f6c0-541c-11ec-9476-c344114bec22

" QenepanbHbli 3aK0H «O LUGPOBbIX PUHAHCOBbIX aKTUBAX, LN(POBON BanoTe U 0 BHECEHUU U3MEHEHWIA B OTAENbHbIE
3aKoHOfaTenbHble akTbl Poccuitckon Genepauuny. Cobpaxue 3akoHoaaTenbcrsa PO, 2020, NO 31 (vactb 1), . 5018.

" ToctaHoBneHue Mnenyma BepxosHoro Cyaa PO N2 10, Mnenyma BAC PO N2 22 «O HeKOTOpbIX BOMPOCAX, BO3HUKAOLLNX
B Cyne6HON NpaKTUKe NPy pa3peLleHnin COPOB, CBA3AHHBIX C 3aLLUTON NpaBa COBCTBEHHOCTI W APYTUX BELLHbIX NPaBy.

Poccuiickasn raseta, 2010, N° 109.
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14 800 000 py6nen®™. Mocne yTOUHEHUS UCKOBbIX TPEGOBAHMIA, UCTEL, NONbITANCA B3bICKATb C OT-
BETUMKA YObITKI B hOpMeE YNYLEHHOW BbIFOAbI, MPUUYMHEHHON B CBA3M C NOpUel 060pyaoBaHMS
ANs MaliHuHra B pasmepe 11200 000 pybnei.

Cyn nepBOW WHCTAHUMM YAOBNETBOPUN TpeboBaHMA O B3biCKaHMM PeanbHOro yuepba, OCTa-
BMB 6e3 Y0BNETBOPEHUS TPeHOBAHMA O B3bICKAHUN YNYLEHHON BbIFOAbI B CBA3M C HEAOKA3aHHO-
CTbI0 MPUYNHHO-CNEACTBEHHON CBA3M.

Kpome TOro, cyn upe3BbluaiHO KAaTeropuyHo yKkasasn, uto PUCKM OCYLLeCTBAEHMS NpesnpuHuMa-
TeNbCKOW 1eATENbHOCTY B hOpMe MaHMHTA B OTCYTCTBME HAfeXALLEro NPaBOBOrO PerynnmpoBaHus
NOMHOCTbIO BO3/1AraloTCA Ha UCTLIA U OH «He BpaBe paccumTbiBaThb Ha NoNyyeHue fLOXOA0B, KOTOpble
OH MOT NONYYUTb Bbl NPYU 0BbIYHBIX YCNOBUAX FPAXAAHCKOr0 060poTa, ecnn 6bl ero Npaso He 6bIN0
HapyLeHo (ynyuieHHas Bbiroaa)».

be3ycnoBHo, NocnefHee yTBepxaeHne — 06 OTCYTCTBUMM NPaBa Ha B3bICKAHNE YNYLEHHON BbIro-
Abl Y NNL, KOTOPblE OCYLLECTBAAKT MaNHMHT KPUNTOBANIOTbI — AIBNAETCA HEONPaBAAHHbIM. Bonpoc
YAOBNETBOPEHNS NOJOOHBIX TPE6OBAHUIA JOMKEH PelaTbc UCX0As U3 06LMX NONOXEHUI O rpa-
[AHCKO-NPABOBON OTBETCTBEHHOCTU.

Jlena, cBsI3aHHbIE C 3aWNUTON NpaB Ha Pe3ynbTaThl MHTENEKTYANbHON AEATEIbHOCTH

Jleno «BKontakte» npotus Double Data

JlaHHbIIA CNOp CTan OAHMM U3 CamblX TEHAEHLMO3HbIX CNopoB B Poccun B 06nactu LMcposoro
npasa 1 NpaBa UHTENEeKTyanbHol cobcTBeHHocT®, Komnanus Double Data (000 «/la6n»), cneuy-
ANM3NpPYIOLWAACA Ha flaTaMaiH1Hre — c6ope 06LeA0CTYNHbIX JAHHBIX, PETYAAPHO OCYLECTBAANA MO-
HUTOPMHT ceTn «BKoHTaKTe», arpernpoBana WH(OPMaLMo 0 NOAb30BATENSAX U NO 3aNpocy KpeanT-
HbIX OPraHM3auui COCTaBAANA NPOMUAb NOTEHLMANbHBIX 3aeMILMKOB. TakoW BUA AaTaMailHMHIA
W3BECTEH TAKKE KaK NapCUHT.

«BKoHTakTe» Tpe6oBana NpekpaTuTb M3BneUYeHne MHOPMALMOHHbIX MaTepManos U3 6a3 aaH-
HbIX NO/Ib30BaTENeN U NPEKPaTUTL X NOBTOPHOE UCMONb30BaHME.

B 2017 ropy cya nepBoii MHCTaHLMKM MOMHOCTbIO OTKa3an «BKOHTaKTe» B YAOBNETBOPEHUM UC-
KOBbIX Tpe6oBaHMIA®. Cya anennsLuMOHHON MHCTAHLUN OTMEHNA pelueHne cyaa NepBoil MHCTAHLMN
1 YacTUYHO yaosnetTBopun TpebosaHus «BKoHTakTe»™. Cya no WHTeNneKTyanbHbIM NpaBam OTMe-
HUM PeLLeHNs HINKECTOALLMX CYAO0B, AeN0 6bI10 HanpaBneHo Ha HOBOE paccMOTpeHue”.

B TlocTaHoBneHne [IBeHaaLaToro ApBUTPaXHOro aneniAaWMOHHOTO cyaa no geny NO A57-15876/2020. https://kad.arbitr.

% TocTaHoBneHne [leBATOro Ap6UTPaXHOTO anennAuMoHHOro cypa ot 08.07.2021 no peny N2 09AMN-31545/2021-TK.
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/a8505aef-h00b-4962-a25¢-

% TocTaHoBneHne [leBAToro Ap6UTPAKHOTO anennsAuMoHHOro cyaa or 06.02.2018 mo geny NO 09AM-61593/2017-TK
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/2604674d-9228-4a7b-9e29-
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https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/f00dab8b-54b3-4283-bd50-133b5009310b/A40-18827-2017_20171012_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/f00dab8b-54b3-4283-bd50-133b5009310b/A40-18827-2017_20171012_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/f00dab8b-54b3-4283-bd50-133b5009310b/A40-18827-2017_20171012_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/2604674d-9228-4a7b-9e29-df5a0b36a7c3/A40-18827-2017_20180206_Postanovlenie_apelljacionnoj_instancii.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/2604674d-9228-4a7b-9e29-df5a0b36a7c3/A40-18827-2017_20180206_Postanovlenie_apelljacionnoj_instancii.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/4c9d2b02-4fbd-4554-82c8-53282523639c/A40-18827-2017_20180724_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/4c9d2b02-4fbd-4554-82c8-53282523639c/A40-18827-2017_20180724_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/4c9d2b02-4fbd-4554-82c8-53282523639c/A40-18827-2017_20180724_Reshenija_i_postanovlenija.pdf
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B 2021 rogy cys nepBOil WHCTAHLMKM OTKA3an B YAOBNETBOPEHUN TPeGOBAHWA «BKOHTaKTeN™,
HakoHel, cyn anennsuMoOHHOW WHCTAHLMKM YAOBNETBOPUN Tpe6oBaHUA «BKOHTakTe» B MOMHOM
o6beme®™. Mpu 3TOM B Mae 37oro roga Cyay No MHTENNeKTyanbHbIM NpaBam NpescTouT BHOBb Bep-
HYTbCA K PaCCMOTPEHMIO AaHHOTO Cropa.

OT pelwenns no faHHoOMy Aeny 3aBucut, 6yaeT nu paspelleH NapcuHr se6-pecypcos B Poccum.
CornacHo nocnegHei No3nLMmM anennsALMOHHON CyAeBHOI MHCTAHLNN, OCYLLECTBEHNE aTaMalHUH-
ra 1 nocnegytliee UCnonb3oBaHue MHGOPMaLMK, NONYYEHHOW C CAUTOB Pa3peLleHo, TONbKO ecnu
He HapYLWAIOTCs NpaBa U OXpaHseMble 3aKOHOM MHTepPechl NoNb3oBaTeNeil.

Kpome TOro, KnioueBbiM BbIBO,OM CYAA0B MO [lAaHHOMY fieny ABNAETCA TO, YTO UCKMIOUUTENbHOE
NPaBo Ha 6a3y AaHHbIX NOMb30BaTeNel NPUHAANEXMT «BKOHTaKTe». Mpu pelweHun Bonpoca o npu-
HaZNEXHOCTU UCKMIUNTENBHOTO NPaBa Ha 6a3y JaHHbIX He UMEeT 3HaUeHUs, ABNAETCA NN 6a3a AaH-
HbIX KOCBEHHbIM NPOAYKTOMY» UMK HET, TpeBYeTCs NuLb YCTAHOBUTb, UTO HA CO3[aHNe 6a3bl JaHHbIX
00BEKTUBHO HEOOXOAUMbI CyLLeCTBEHHbIE 3aTpaTbl. [pu 3Tom Double Data He onposeprnu npesymn-
LIMI0 CYLLeCTBEHHOCTM 3aTpaT «BKoHTaKTe» no ee cO3AaHuio.

Jleno o 3anpete Samsung Pay

B 2021 rogy weeiuapckas komnaHus «CkeuH CA» obpatunacb B cyfA C UCKOM K «CamcyHr
InekTpoHmMKc Pyc» u Samsung Electronics Co Ltd. ¢ Tpe6oBaHMeM 0 NpeKpaLieHun UCNonb3oBaHUs
Samsung Pay, NOCKOMbKY JAHHAA TEXHONOMNA HAPYLLALT NpaBa Ha NATeHT UCTL,A NOJ Ha3BaHNEM «CH-
CTEeMa 3NEKTPOHHbIX NNaTexemn.

Ap6UTpaXHbIA cyA ropoaa MOoCKBbI UCK NOAHOCTbIO YAOBNETBOPMA U 3aNPeTUN «MCNONAb30BaHNe
NPOAYKLMM, BKAIOUAIOWEN B ceb NnaTexHblil cepBuc Samsung Pay. Bnocneactsum cyn yTouHUN
B [IONO/THUTENIbHOM PelleHum oT 26 okTA6pA 2021 roaa, kakue MMEHHO MoAenu cMapTdoHOB 3anpe-
LeHO BBO3MTb Ha TeppuTOPNIO POCCMM B CBA3M C HAapyLUEHUeM NPaB Ha NaTeHT.

B fekabpe cyfoM anennAuMoOHHONM WHCTaHLMKM 6bina NPUHATA anennsLMoHHAN Xanoba Ha pe-
WweHne ApbutpaxHoro cyfa ropofa Mocksa B CBA3M C 0TKa3oM B npusneyeHun 000 «MnatexHas
cuctema “Buza”», 000 «Mactepkapa» u AO «HauuoHanbHas cuctema NAATeXHbIX KapT» B Kaue-
CTBE TPETbUX UL, He 3aABMAKWMX CAMOCTOATENbHbIX TPEOOBaHMI. 3aTeM CyA BO3BPATUA Xanoby
B CBA3M C HapylleHMeM npoLeccyanbHbiX CPOKOB AnA ee nogaun”, a B 2022 rogy cyn npekpatun
Mo Hen NPoN3BOACTBOZ.

' Pewwenune Ap6UTPaXHOro cyaa ropoga Mockebi ot 22.03.2021 no geny NO A40-18827/17-110-180. https://kad.arbitr.ru/Kad/

¥ TocTaHoBneHne [leBATOro apbUTPaXHOTO anennAuMOHHOrO cyfa or 08.07.2021 r. mo aeny NO 09AMN-31545/2021-TK.
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/a8505aef-b00b-4962-a25¢-ccelb-

7 OnpegeneHne [leBATOr0 apbUTPaXHOrO anenisauMoHHoro cysa NO 09AM-56078/2021 no peny N2 A40-29590/20.
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fhc9b3/5dd60842-bdc7-480d-a524-

2 Onpegenenne [leBATOro apbUTpaXHOro anennsumoHHoro cyga N 09AM-77387/2021 no peny N A40-29590/20.
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/04c6d1b8-1915-4fe0-9049-

OT PEAAKLMI 15


https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/5f0df387-8b34-426d-9fd7-58facdb8a367/A40-18827-2017_20210322_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/5f0df387-8b34-426d-9fd7-58facdb8a367/A40-18827-2017_20210322_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/5f0df387-8b34-426d-9fd7-58facdb8a367/A40-18827-2017_20210322_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/a8505aef-b00b-4962-a25c-cce1bf9e18d5/A40-18827-2017_20210708_Postanovlenie_apelljacionnoj_instancii.pdf
https://kad.arbitr.ru/Kad/PdfDocument/1f33e071-4a16-4bf9-ab17-4df80f6c1556/a8505aef-b00b-4962-a25c-cce1bf9e18d5/A40-18827-2017_20210708_Postanovlenie_apelljacionnoj_instancii.pdf
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/09ecf346-23df-4689-9097-572e75cd9674/A40-29590-2020_20210727_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/09ecf346-23df-4689-9097-572e75cd9674/A40-29590-2020_20210727_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/09ecf346-23df-4689-9097-572e75cd9674/A40-29590-2020_20210727_Reshenija_i_postanovlenija.pdf
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/5dd60842-bdc7-480d-a524-430e1b0ea413/A40-29590-2020_20210820_Opredelenie.pdf
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/5dd60842-bdc7-480d-a524-430e1b0ea413/A40-29590-2020_20210820_Opredelenie.pdf
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/04c6d1b8-1915-4fe0-9049-b1ef11c22cb6/A40-29590-2020_20220304_Opredelenie.pdf
https://kad.arbitr.ru/Kad/PdfDocument/12c0db2f-d4ed-4af5-8d64-46a890fbc9b3/04c6d1b8-1915-4fe0-9049-b1ef11c22cb6/A40-29590-2020_20220304_Opredelenie.pdf
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Jlena, cBA3aHHbIE C HAPYLIEHNEM 3aKOHOAATENbCTBA 0 3AWLUTE NEPCOHANbHbIX AaHHbIX
1 MHdopMaLLUK

Jleno o telegram-6ote «[na3 bora»

B nioHe 2021 rofa PockomHaa3op noAan UCK K BNajenblly OfHOTO U3 CaMblX KPYMHbIX CepBU-
COB MO NOUCKY MH(hOPMALUN O TPAKAAHAX U OpraHu3auusx «Mmas bora». laHHblil telegram-60T
Cneunanu3npoBanca Ha cUCTeMaTu3aumm 60NbWNX AAHHBIX U3 OTKPbITbIX UCTOUHUKOB: COLM-
aNbHbIX CeTell, MeCCEHAKEPOB, NOMCKOBbIX CUCTEM, CANTOB, NPUNOXEHNI U AP., TO €CTb, B CYL-
HOCTM, NPEAOCTABNAA WIUPOKOMY KPYry MWL, YCAYrA NAapCHra MHTEpPHET-pecypcoB (cM. Bbiwe
feno «BKoHTakTe» npotus Double Data). OgHaKo, COrnacHo no3uuui POCKOMHaA30pa, CepBUC
NCNoNb30BaN TaKkxe AaHHble U3 3aKPbITbIX NCTOYHUKOB 6€3 Hafnexalero cornacus cybbexkTos
NnepcoHanbHbIX AaHHbIX.

B pesynbrate paccMOTpPeHWs AaHHOTO fiena Cyf BbiHeC pelleHne B nonb3y PockomHaasopa, npu-
3HaB AeATeNbHOCTb BNaiesibLa Pecypca «He3akoHHOM M HapyLWwatowwer NpaBa rpaxaaH Ha HenpuKoc-
HOBEHHOCTb YaCTHOW XU3HN, NINUHYI0 U CeMelHyI0 TaitHy» (u. 1cT. 1311 KOAN PO)Z, uto cnyxut ocHo-
BaHMeM BKIOUeHA AaHHOTO telegram-60Ta B PeecTp HapywuTene npas CyGbeKTOB NePCOHaNbHbIX
AaHHbIX (4. 5 CT. 15.5 3aK0Ha 0 3awuTe MHGOPMALN).

Jleno o xpaHeHnu nepcoHanbHbIX AaHHbIX — PockomHazgzop npotvs Google

B wuwone 2021 roga no pesynbratam aAMUHUCTPATUBHOMO NPOU3BOACTBA, BO3OYXAEHHO-
ro PockoMHaf30poM, komnaHus Google LLC 6bina owTpachoBaHa Ha 3 MH pybreid 3a 0TKa3 NoKa-
NN30BaTb JaHHbIE POCCUIACKNX NOMb30BaTenei Ha Tepputopun Poccuiickonn Gepepauuu (u. 8 cr. 1311
KoAm PO)x,

Bcrynusuwee B cuny B 2015 rogy nonoxexue v. 5 cT. 18 3aK0Ha 0 NepCcoHanbHbIX aHHbIX, 3anpela-
€T XpaHeHMe NepcoHabHbIX JaHHbIX POCCUICKNX paxiaH Ha 3apy6exHblx cepBepax U npegycmar-
puBaeT 0693aHHOCTb UCMOMb30BATb /1S ITUX LieNen POCCMCKIe cepBepa.

MakcumanbHbin pa3mep wWwTpada cocTtaBnsetr 6 MNH py6neit, 3a MOBTOPHOE HapyleHue —
18 MH py6neil.

Jleno PockomHaa3op npotus Google — nepBblii 060pOTHbIIA WTPad B OTHOLIEHWK
IT-koMnaHuu

24 nekabps 2021 roga cyn BblHEC NOCTAHOBEHUM O HA3HAUEHUM AAMUHUCTPATMBHOTO HakKa-
3aHUA B OTHOWeHUM Google LLC 3a HeofHOKpaTHOE HapyLeHne NopsAaKa orpaHuUYeHus aocTyna
K MHopMaummn no TpebosaHnio PockomMHaa3opa (u. 5 ct. 13.41 KoAN PO)=. MpenycMoTpeHHbIi
AaHHOI HOPMOW 060POTHBIA WTPad — OT OHOM ABAALATON 0 OAHOM AECATON COBOKYMHOTIO pa3-
Mepa CyMMbl BbIpYUKiM, ONYYEHHON OT peanu3aLuu Bcex Tosapos (pa6ort, ycnyr) 3a onpegenex-
HbI 3aKOHOM Nepuoa — B CBA3M C 06bemMamu Bbipyuku Google LLC coctaBun 6onee 7,2 mnpa
py6nen.

% TlocTaHOBMEHUe MUPOBOTO CyAbu CyAebHOro yuactka NO 422 ropofa MoCKBbI O Ha3HAUEHUM AfMUHINCTPATUBHOIO HaKa3a-
HUs 0T 29.07.2021. https://mos-sud.ru/422/cases/docs/content/b66f679f-d9b9-4faf-86ac-344a10306ffa

% [locTaHOBNEHME MUPOBOTO CYAbM Cyfe6HOro yuacTka NO 422 0 Ha3HauYeHUN aAMUHUCTPATUBHOTO HaKa3aHms oT 24.07.2021
https://mos-sud.ru/422/cases/docs/content/1h6bebes-4c2a-4a73-b8b0-d65fa664e175
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https://mos-gorsud.ru/rs/taganskij/cases/docs/content/435ed4c0-db5a-11eb-8710-cff7cfa2902d
https://mos-gorsud.ru/rs/taganskij/cases/docs/content/435ed4c0-db5a-11eb-8710-cff7cfa2902d
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370 pelueHne CTano NepBbIM CyyaeM HanoxeHus B Poccun 060poTHOrO WwTpada n COOTBETCTBY-
lowero npumeHenus 4. 5 ¢T. 13.41 KoAl P® B oTHOWeEHMN IT-KOMNAHUK.

Jlena, cBsi3aHHblE C HapyleHneM aHTUMOHOMOJIbHOI0 3aKOHOAATEIbCTBA

Jleno Booking.com npotus ®AC Poccum

B koHue 2020 roga QenepanbHas aHTUMOHONONbHAA Ciyx6a Poccuu (nanee — OAC) ycmor-
pena B feATeNbHOCTM KOMNaHuKU Booking.com 3n0ynoTpe6nenne ee AOMUHUPYIOWUM NONOXKeE-
HUEM Ha pblHKe, KOTOPOE BblpaXanocb B HaBA3bIBAHUU OTENAM HEBbIFOAHbIX O6LMX YCNOBUK
npegoctasnesna ycnyr (n. 3 u. 1.ct. 10 3aKoHa 0 3aluTe KOHKYPEHLUN). B COOTBETCTBUN C f1aH-
HbIMM YCNIOBUSAMMN, OTENU-KOHTPAreHTbl FapaHTUPYIOT HOMepa TYPUCTaM UK APYriM areHTCTBaMm
Mo LieHaM HUXe, UeM YCTaHOBMEHbI Ha caiTe nnatdopmbl Booking.com. Tem cambim Booking.com
cTapancs o6e3onacuTb ce6s oT NOTEPU KOMUCCUM 32 GPOHUPOBAHUE B CyYae, KOraa TYPUCT Bbl-
6upan otenb Ha nnatdopme, a MHaNbHOE GPOHMPOBAHME OCYWECTBAAN HanpsAMyto no 6onee
BbIFOJHON LieHe.

®AC noTpeboBana UCKMKUMTb U3 AOFOBOPOB C OTENAMU YCNOBUE O NapuUTeTe LEH, HO KOMMAHUS
He NpeanpuHana AeiCTBUIA NO BbINONHEHUIO TPe6OBAHMI AHTUMOHOMONBHOTO OpraHa. Kpome Toro,
OAC BbiHeCNa pelleHne 0 HanoxeHun obopoTtHoro WwTpada Ha Booking.com B pa3mepe 1,3 mnpp py-
6nen, uto coctaBuno 11,5 % 0T 060poTa cepauca 6poHnposaHus B Poccun B 2020 rogy.

KomnaHus Booking.com He cornacunach ¢ pewennem ®AC n B 2021 rogy 06patunach B CyA B Le-
NAX 0CNapNUBaHUA PelIeHNs aHTUMOHOMNObHOTO OpraHa. Ap6UTPaXHbIA cyn ropoaa MockBbl OCTa-
BUN 63 ynoBneTBopeHns TpebosaHus Booking.com no ocnapuBaHuio pelieHnst aHTUMOHOMOMbHOIO
opraHa®. Cyabl anennaLMoHHON” 1 KacCaLMOHHOW?® MHCTAHLMIA OCTaBUAN pelieHre ApOUTPaXHOTO
Cyna nepBoil MHCTaHLUK B Cune.

Cx0Xue Jena ¢ yuacTem arperatopoB no GPOHUPOBAHMIO OTENEN yKe 6binu PAaCCMOTPEHbI aHTU-
MOHOMOMbHbIMI OPraHaMm BO MHOTUX CTPaHax (B uacTHocTy, B Tepmanun®, Opanuun® u ap.). B aHa-
NOTNYHBIX fleNaX OroBOpKa 0 NapuTeTe LeH Obina NpU3HaHa OrpaHnyKMBalOLEN KOHKYPEHLMIO U, CO-
OTBETCTBEHHO, NPOTMBOPEYALLas aHTUMOHOMNONLHOMY PErynnpPOBaHULO.

LieHOBOW NapuTET MOXET ObITb [IBYX BUAOB:

1. Y3Kuil napuTeT: arperatop 3anpeLiaet npsAMble NpoaaXu NoTPebUTENSM Ha MYYLLIMX YCNOBUAX
(Hanpumep, € COBCTBEHHOTO CailTa UK No TenedoHy).

% PeweHne Ap6UTpaXHOro cyfa ropopa Mockebl oT 06.09.2021 no geny NO A40-19473/2021-147-138. https://kad.arbitr.

7 TlocTaHOBNEHWe [leBATOr0 apOUTPAKHOTO anensLMOHHOrO cyAa ot 17.11.2021 N2 09AM-69386/2021 no geny NO A40-19473/2021.
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934¢-e41875c3e42d [ 45322ad- hacf-444d-ak5d-e30a867h99d4/ A40-
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https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/b5fec426-9eb9-44bd-9f1e-078aad99ad3b/A40-19473-2021_20210906_Reshenija_i_postanovlenija.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/b5fec426-9eb9-44bd-9f1e-078aad99ad3b/A40-19473-2021_20210906_Reshenija_i_postanovlenija.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/b5fec426-9eb9-44bd-9f1e-078aad99ad3b/A40-19473-2021_20210906_Reshenija_i_postanovlenija.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/4f5322ad-4acf-444d-a45d-e30a867b99d4/A40-19473-2021_20211117_Postanovlenie_apelljacionnoj_instancii.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/4f5322ad-4acf-444d-a45d-e30a867b99d4/A40-19473-2021_20211117_Postanovlenie_apelljacionnoj_instancii.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/43c9d03b-0255-4283-a67f-ac9d6f6a76f4/A40-19473-2021_20220311_Reshenija_i_postanovlenija.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/43c9d03b-0255-4283-a67f-ac9d6f6a76f4/A40-19473-2021_20220311_Reshenija_i_postanovlenija.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/1ed35e79-1aa7-45a9-934c-e41875c3e42d/43c9d03b-0255-4283-a67f-ac9d6f6a76f4/A40-19473-2021_20220311_Reshenija_i_postanovlenija.pdf?isAddStamp=True
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Kartellverbot/B9-66-10.html
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Kartellverbot/B9-66-10.html
https://www.autoritedelaconcurrence.fr/fr/decision/sur-les-pratiquesmises-en-oeuvre-par-les-societes-bookingcom-bv-bookingcom-france-sas-et
https://www.autoritedelaconcurrence.fr/fr/decision/sur-les-pratiquesmises-en-oeuvre-par-les-societes-bookingcom-bv-bookingcom-france-sas-et
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2. lnpoknit napuTeT: arperaTop 3anpellaeT NPoAAXN Ha NyULLIMX YCNOBUAX uepe3 Apyrux arpe-
ratopos®.

®AC Poccuu 3anpetuna o4HOBPEMEHHO WNPOKIAIA 11 Y3KWIA NApuUTeT, U4To B LLENOM COOTBETCTBYET
OMNbITY 3apy6EXHbIX NPABONOPAAKOB, KOTOPbIE NPULLN K 3TOMY N03TaNHO, 3anpeLas W1poKui, a 3a-
TEM U Y3KNI NAPUTET LIEH.

YcnoBue o0 naputeTe LEH XapaKTepHO ANA MobbIX ApYrux AOTOBOPOB, KOTOPbIE 3aKKUaKT
BNajieNblibl arperatopos 1 Nathopm 3NEeKTPOHHOI KoMmepLuu (Hanpumep, CepBUCOB JOCTABKM
WU MapKeTnneicos). Mo3ToMy, BEPOATHO, Apyrie nnardopMbl 3NEKTPOHHON KOMMEPLUN BbiHY-
XAeHbl nocneosartb pewennto GAC, NoATBEPHAEHHOMY pelleHneM cyaa, U NepecMoTpeTb YCnoBus
CBOWX COTNALLIEHNI C KOHTpareHTaMu.

3akntoyenve

B xopme wnccnefoBaHuMs Hambonee 3HauMMblX, Ha Haw B3rnAf, CyAe6HbIX CNOPOB, KOTO-
pble 6bIAN PACCMOTPEHBI POCCUIACKMMI Cyfamin B 2021 rofy, Mbl NOCTapanuch NPOJEMOHCTPUPOBATL
WMpPOTY NPO6AEMHbIX BONPOCOB, CTOALLMX Nepes NpaBONoPsAKOM B CBA3M C LM(POBMU3aLMeEN, a TaK-
K@ UX PeLleHns, KOTOPble BHE 3aBMCUMOCTI OT WX YAAYHOCTH U COOTBETCTBUA HyxAaM npodeccno-
HaNbHbIX YYaCTHUKOB PbIHKA, NOTPEOUTENEN 1 rocyaapcTBa ONpPeAensioT NOBECTKY pPasBUTUS LUd-
pOBOro NpaBa B HECKOMbKNX HAMPaBIEHNAX.

Pasymeertcs, cywwecTBYeT MHOXECTBO UHbIX, HE MEHee WHTEPECHbIX CNOPOB, Cyae6HbIX Aen 1 npa-
BOBbIX MO3MLNIA, C KOTOPbIMI UNTaTENb, BEPOSTHO, XOTEN Obl 03HAKOMUTLCS B XOf€ MPOUTEHUS XKYp-
Hana «LncpoBoe npaBo». IMeHHO NO3TOMY 3eCb Mbl NpeAnaraem BaM — Halleil BAYMUNBOI UMTa-
TeNbCKOW ayAMTOPUM — BbICTYNMTb aBTOPAMM CTaTbl, 3CCe UM 0630pa, B KOTOPbIX BYAET U3NOXEH
BaLL B3MNsiA N0 OTAE/bHbIM BONPOCaM LM(hPOBOrO NPaBa, 3aM0KIUB KPENKNIA LOKTPUHANbHbIA (DYHAA-
MEHT Nop Aa/bHENLWYo 3BONIOLMIO NPABOBOrO perynupoBaHmns LhpoBoK 3KOHOMMKN B 2022 1 no-
CnefyoWwmx roaax.

XypHan «Linchposoe npaso» (Digital Law Journal) Tpetuit rog ABNAETCA BaXHOWM ANCKYCCUOHHOM
NNOWARKON ANA 06CYKAEHUA U Pa3pabOTKM MEXAYHAPOAHbIX U HALMOHANbHBIX Npo6nem Lutpo-
BOTO NMpaBa M 3KOHOMMKM, MECTOM COTPYAHMUYECTBA W HAYUYHOI KOONepaLmMu B OfHON M3 Hanbonee
afanTMpyeMmblxX, HOBAaTOPCKMX U U3MEHUMBbLIX 06/1acTen 3HaHMA. ypHan HeM3MeHHO yKpennseT no-
3MLMM KAK U3[ATENbCKUI U HAYYHDIA NPOEKT.

Bce 370 6bIM10 6bl HEBO3MOXHO 6€3 YKe CNOXMBLUENCS YATATENIbCKON ayaUTOPUH, CTPEMALLENCs
noJenuTbCs CBOMMU B3INAJAMM aBTOPOB, YOEXAEHHbIX MPUBEPKEHLEB UAEAN0B HAYKW 1 3TUKKM pe-
LLleH3eHTOB, KOMaH/Abl pelaKTOPOB 1 NOAAEPXKU N3f[aTenbCTBa.

C OrpoMHO¥ PafoCTbio Mbl NPEACTABASEM BaLIEMY BHUMAHMIO NePBbI HOMEP TPETbEro TOMA Xyp-
Hana «LlucpoBoe npaBo» (Digital Law Journal) v Bbipaaem HaJexy Ha To, uTo B 2022 rody Hac xaet
ycnex B 0CBOEHMM HOBbIX py6exen LMpoBOro npasa i 3KOHOMMKM!

7 fpemuyk, A.B. (2022). AHTUKOHKYPEHTHbIE NPaKTUKIA Ha LNDPOBLIX PbIHKAX: OMbIT 3aPy6EXHbIX CTPaH. Poccutickoe KOHKY-
peHmHoe npaso u 3KoHoMuka. CnewnanbHbiit Bbinyck. C. 78-87. https://doi.org/10.47361/2542-0259-2022-5pV-78-87
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Abstract

The digitalization of the economy provides additional opportunities for businesses to ensure their competi-
tiveness, increase of the production of goods, works, services, and their export. However, in this case, risks

and threats arise for other parameters of macroeconomic equilibrium, in particular, for the labor market.
Thus, digitalization not only creates risks for jobs, as the replacement of human labor with capital within

Industry 4.0 ensures the competitiveness of businesses but also forces workers to accept significantly worse

working conditions. In 2021 in our study we noted the risks and threats to the labor market due to digitaliza-
tion. In this article, we will describe possible solutions that can be implemented by state in the regulation of
the labor market at the present stage of economic development and digitalization. The purpose of the article

is to create an opportunity to establish a state digital platform on labor contracts as a basis for solving the

following cases: compliance with the rules for drawing up labor contracts and fulfilling their conditions;
compliance of online platforms with working hours; activation of the trade union movement, suppression

of violations of the rights to meetings of trade unions on Internet platforms; establishment of the minimum

wage and provision of guarantees for its payment to employees of Internet platforms; extension of the social
security system to workers employed on Internet platforms (health, social and pension insurance, vacation

pay). As a result, the research substantiates a necessity of creating the model of the state digital platform

on labor contracts.
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'KMTalCKMin yHUBEPCUTET TPYAOBbIX OTHOLIEHWH
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100070, Kutaiickas HapoaHas Pecny6nuka, NekuH,
painoH Xyatcuanr Qenrtai, [pkaHrasnaniokoy, 121

AHHoTauuA

Lindpou3aums 3KOHOMUKM 06NafAET MHOXECTBOM MO3UTUBHBIX YEPT, K NPUMEpY, NpeAoCTaBnseT npeanpus-
TUAM [OMOMHUTENbHbIE BO3MOXHOCTU B Chepe KOHKYPEHLMM, OKa3biBAET BAUSHUE HA YBENYEHNE NPON3BO-
AUTENbHOCTY, A TAKXKE paclunperine 3Kkcnopta. TeM He MeHee 3TOT NPOoLece CO3AaeT PUCKU U YTpo3bl Ans ApYrux
3/IEMEHTOB MAKPOIKOHOMUYECKOTO PAaBHOBECHUS, B YAaCTHOCTY ANs PbiHKA TpyAa. Tak, uudposm3aLms conpsxe-
Ha He TOMbKO C YBENNYeHnem 6e3paboTuubl U3-3a 3aMeHbl YEN0BEYECKOTO TPYAA KaK (hakTopa Npou3BOACTBA
KanuTanom B pamkax MHAYCTPUN 4.0, HO 1 C YXyALIEHNEM NPABOBOrO NOMOXEHUS PAabOTHIKOB, MOCKONbKY Bbl-
HYXAaeT NoCnefHNX CornalatbCa Ha 3HauYNTeNbHO XyALwue ycnosus. B nccneposanum 2021 roga Mbl BblABU-
N PUCKI 1 YrPO3bl ANA PbiHKA TPYA, CBA3aHHbIE C LndpoBu3aLmen. B JaHHON CTaTbe TaKKe OMUCbIBAOTCSA
BO3MOXHbIE pELIeHNe, KOTOPbIe MOTYT 6biTb MPUHATHI NPN FOCYAAPCTBEHHOM PETYIMPOBAHUN PbiHKA TPyAa
Ha COBPEMEHHOM 3Tane Pa3BuUTUA IKOHOMUKM 1 LnchpoBu3aLmm. Lienb nccnenoBaHns 3aknyaetcs B 060CHOBA-
HUN HEOBXOANMOCTI Pa3PABOTKN KOHLENLMN FOCYAAPCTBEHHOI LMPOBOK NNATHOPMbI NO TPYAOBbIM AOTOBO-
pam Kak 0CHOBbI ANs PeLeHus CneayoLux BONPoCoB: CO6MI0AeHe NPaBIN 3aKTI0YEHIS TPYAOBbIX JOTOBOPOB
11 BbIMOMHEHMA UX YCNOBUIA; COBNIOAEHNS OHNAKH-NNAT(hOPMamMu pexuma pabouero BpeMeHn; CORencTBIe pas-
BUTNIO NPOCICOIO3HOTO ABIDKEHNS; YCTAHOBMEHNE MIUHUMANbHOTO pa3mMepa onnatbl TpyAa U NpesoCcTaBneHne pa-
6OTHMKAM OHNAKH-NNAT(OPM COLMANBHBIX FAPAHTHIA; PACNPOCTPAHEHME CMCTEMbI COLMANBHOMO 0becneyeHns
Ha PabOTHUKOB, 3aHATbIX HA UHTEPHET-NNATdopMaXx (MEANLMHCKO., COLMAanbHOE 1 MeHCUMOHHOE CTPaxoBaHue,
OTMYCKHbIE). Pe3ynbTaT MCCNe0BaHNA CBUETENbCTBYET O HEO6XOAMMOCTI Pa3paboTK rocyaapcTBeHHoM Und-
POBOIA NAATOPMBbI MO TPYAOBbIM JOFOBOPAM.
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Kntouesble cnoBa

TPYAOBbIE JOFOBOPbI, UHTEPHET-NNATGOPMBI, FOCYAAPCTBEHHAS LM(POBas NaTdopMma no TPYAOBbIM JOFOBO-
pam, TPYLOBbIe OTHOWEHNA HA MHTEPHET-NNAT(OPMAX, CUCTEMA COLMANbHOTO 0BeCneyeHms Ha MHTepHeT-NNaT-
(hopmax, MaKpo3IKOHOMUUECKOE paBHOBECUE, LM(POBU3ALMA PbIHKA TPYAA

KoHchnukT untepecos ABTOPbI CO06LIAKT 06 OTCYTCTBIN KOHMIMKTA MHTEPECOB.

(MuHaHcupoBauue liccnegoBanme cnoHcupyetca HaumoHanbHbIM (HOHAOM COLMATbHBIX HayK Kutas
(Homep rpanTa: 16CJL0O36).

[ina uuTNpOBaHNA Oyub, N., l0aHb, I (2022). Mogenb rocyaapcTBeHHOW UMGPOBOIA nnar-
(hopmbl  TpYAOBbIX A0roBOpoB B Kutae. Luchposoe mpaso, 3(1), 20-31.

* ABTOp, OTBETCTBEHHbIIA 33 NEpPenucky

Moctynuna: 11.02.2022, npuHATa B nevarb: 15.03.2022, ony6nnkosaHa: 31.03.2022

Introduction

Macroeconomic equilibrium as a balance of production and consumption is ensured under the
simultaneous fulfillment of four conditions:

1. Equality of actual output to potential output;

2. Equality of actual inflation to the expected level;

3. Equality of actual unemployment to its natural level;

4. The halance of payments is zero.

The fulfillment of all four conditions of the model, in reality, is difficult to achieve, therefore, a
stable macroeconomic equilibrium is ensured by balancing these parameters. For example, if export
significantly exceeds import and net export is a positive value that ensures economic growth, then
there is a possibility that actual unemployment will exceed its natural level, or actual inflation will
exceed the expected level. The quality of the state macroeconomic policy is reduced to ensuring a
sustainable macroeconomic balance through rooted market institutions. Unstable macroeconomic
equilibrium forces the state to intervene in economic processes and regulate the maintenance of
equilibrium normatively.

Violation of macroeconomic equilibrium can take a form of a reduction in gross output, a growth
of inflation and unemployment, or violations of the balance of payments.

Digitalization and industry 4.0 have created the prerequisites for replacing human labor with cap-
ital through the robotization of the production process. It turned out that living labor in the volumes
that are represented in the labor market is simply not needed since capital successfully replaces
labor (Osipov, Liu, & Geng, 2020). Nevertheless, digital platforms show steady demand for labor, as it
is not possible to robotize the process of programming and supporting digital services. Our survey of
1.338 respondents across 25 internet platforms yielded the following disturbing data.
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Table 1

Indicators of Decent Work for Digital Platform Workers

1 Lack of a mechanism for effective resolution of labor disputes 79,2
due to the weak development of the trade union

2 Salary below living wage 33,3
3 Wages below the minimum wage 7,6

4 Not full-time employment contract 75,0
5 The working day lasts more than 11 hours 10,0
6 Lack of guarantees for the provision of medical services dueto 344

temporary disability

Note. Created by authors on the basis of Xu & Liu (2021).

Our study revealed that Internet platforms systematically and massively violate the labor rights
of their employees, who are forced to work there due to the lack of other employment options. In
China, around 10 million new workers enter the labor market every year. The State has taken a va-
riety of measure to promote employment, including public work programs, tax credits for medium
and small enterprises, stimulation of entrepreneurial activity, and support for flexible employment
arrangements. However, not everyone found a solution to the problem of finding a formal job, espe-
cially given the increasing downward pressure on economic growth and the acute shock prosed by
COVID-19 crisis. Under such circumstance, the online platforms act as the vast reservoir for surplus
labor, which predictably led to deterioration in employment quality of massive lower-skilled work-
ers, — from wage cuts to worsening working conditions and a social protection. Such opportunistic
behavior of Internet platforms in China is quite understandable from the standpoint of the market,
but not acceptable from the standpoint of ethics and morality. The social responsibility of business
should not be an empty phrase.

If the working conditions of Internet platform employees in European countries and the United
States turn out to be no worse than in other sectors of the economy, then the problem is not in
industry specifics, but in the opportunistic behavior of the surveyed Internet platforms in Beijing. If
it turns out that opportunistic behavior is acceptable and accepted as a strategy, then an unstable
partial macroeconomic equilibrium has formed. It follows that state regulation of the labor market
in this sector of the economy is required.

Methodology

The article continues our research carried out under a grant from the National Social Science
Foundation of China (grant number: 16CJL036) and presented in Xu & Liu (2021). We conducted
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a survey of 1338 respondents, employees of 25 Internet platforms in Beijing. The data of this survey
turned out to be so important that based on them we decided to propose mechanisms for state reg-
ulation of an unstable partial macroeconomic equilibrium in the labor market in the sector of digital
technologies and Internet platforms. The study used the achievements of macroeconomic theory,
the theory of macroeconomic equilibrium (Acemoglu, 2009; Lucas, 2002), the theory of equilibrium
unemployment (Pissarides, 2000). The institutional analysis and the theory of opportunistic behav-
ior are of great importance for the study.

Opportunistic behavior is a type of unscrupulous behavior of an economic actor, aimed at ob-
taining unilateral benefits to the detriment of a partner. Among the various types of opportunistic
behavior, we will be interested in moral hazard. Moral hazard is a form of post-contract opportunism,
where it is difficult to control the performance of actions within the framework of contractual obli-
gations, which creates a deliberately disadvantageous position for one of the parties to the contract.
The other side of the contract thus receives the maximization of its profit to the detriment of the
well-being of the first party.

This type of opportunistic behavior arises within the framework of the performance of the con-
tract and manifests itself in the fact that one of the parties, using the asymmetry of information,
market power, abuses its market power, behaves in bad faith, and violates preliminary agreements.
(Williamson, 1975, 1985; Furubotn & Richter, 2000).

The problem of replacing the labor factor with the capital factor was considered in the works of
Aloisi (2016), Cherry (2016), Dieuaide & Azais (2020), Menegatti (2018), Osipov (2019), Osipov et al.
(2021), and Sundararajan (2016).

Social protection of labor was in the focus of research of Chen et al. (2020), Fabo et al. (2017),
Graham et al. (2017), Kassi & Lehdonvirta (2018), Li et al. (2021), Liu et al. (2020), Muntaner (2018),
Pulkka (2017), Scholz (2017), Todoli-Signes (2017), Webster et al. (2015), Yankovskaya et al. (2021),
Zysman & Kenney (2017).

The issues of digitalization of the economy and the risks arising from this are considered in the
following works: Gutbrod (2020), Inozemtsev (2020), Schmidt (2017), Sidorenko and von Arx (2020).

Results

The Ministry of Human Resources and Social Security (MHRSS) of the People’s Republic of China is
the ministry under the State Council that oversees national labor market policy and is also respon-
sible for social security. The responsibilities of MHRSS includes the management of the labor force,
the regulation of labor relations, social insurance, and the management of the legal aspects of labor
relations.

Facing the decent work deficits experienced by vast online platform workers, in July 2021, MHRSS
in collaboration with other 7 ministries issued the Directive on Protecting labor rights of the New
Forms of Employment, covering principles of labor rights protection related to compensation, health
and safety, working hours, social security, dispute settlements, and collective negotiation. In our
opinion, in order to implement the directives proposed by MHRSS, and hence to overcome the un-
stable macroeconomic balance in the labor market brought by information technology and internet
platforms, the state policy should be directed on the following five interrelated areas:
= Compliance with the rules for drawing up labor contracts and fulfilling their conditions,
= Compliance of the Internet platforms with working hours,
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= Activation of the trade union movement, suppression of violations of the rights to meetings of
trade unions in Internet platforms,

= Establishment of the minimum wage and provision of guarantees for its payment to employees
of Internet platforms,

= Extension of the social security system to workers employed on Internet platforms (health, social
and pension insurance, vacation pay).

We propose a state digital platform on labor contracts as an integrated solution for the state
policy implementation. The following Figure 1 “The Model of the State Digital Platform on Labor
Contracts” demonstrates the principal model and philosophy of directions of state policy in the
labor market.

1. Compliance with the Rules for Drawing up Labor Contracts and Fulfilling their Conditions

The opportunistic behavior of some Internet platforms towards their employees is expressed
in the fact that the employee is a weak side in labor relations, that is, the Internet platform as
an employer has great market power and, accordingly, has the power to force the employee to

Figure 1

The Model of the State Digital Platform on Labor Contracts

Activation
of the trade union
movement suppression

Extension
of the social security
system to workers

of violations of the rights
to meetings of trade
unions in Internet
platforms

employed in Internet
platforms (health, social
and pension insurance,
vacation pay)

Directions of the state policy to eliminate
the consequences and overcome the unstable
macroeconomic balance in the labor market
in the sector of information technology
and Internet platforms

Compliance
Compliance of online with the rules
platforms with working Establishment for drawing up labor

hours of the minimum wage contracts and fulfilling
and provision of their conditions

guarantees for its payment
to employees of Internet
platforms

The state digital platform on labor contracts

Note. Created by authors.
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perform obviously unprofitable for his working conditions. The worker, realizing that there are few
jobs and high unemployment, is forced to make concessions to the employer. The first violation is
the absence of a concluded labor contract, which immediately puts the employee in a dependent
position. The lack of legal grounds for putting forward requirements for wages or working hours
removes a lot of problems for the employer, since there is no contract, which means there is no
way to prove one’s case.

For example, on January 24, 2020, MHRSS of the People’s Republic of China adopted special regu-
lation of labor relations in connection with the introduction of quarantine due to a new coronavirus
infection. The decision included a ban on termination of employment contracts, an obligation for
employers to keep jobs, and a suspension of the statute of limitations for labor disputes. A correct
and socially oriented solution might not have been implemented if we take into account the absence
of an employment contract. In accordance with Art. 10 of the Law of the People’s Republic of China

“On an employment contract”, the very fact of admitting an employee to work is a confirmation of the
conclusion of an employment contract, but the employer is still obliged to conclude an agreement
in writing. An employment contract with an employee after one year from the day on which the em-
ployee actually started work is considered unlimited following the requirements of Art. 14 of the Law
of the People’s Republic of China “On Employment Contracts”. However, an employee, due to high
unemployment threats and weak bargaining power, rarely makes such a demand since this will put
himself (or herself) in conflict with the employer. Here, obviously, the protection of the labor rights
of a citizen by the state is needed. An employee should not be expected to report a violation of his
rights, as he will not want to conflict with his employer, therefore, other ways are needed to change
the employer's opportunistic behavior. We believe that the state digital platform for registering em-
ployment contracts could help solve the problem of the employer’s refusal to conclude a written
employment contract. The employee may be required to register his employment relationship with
the employer, and the employer is required to confirm such a record with his electronic digital sig-
nature. It solves both the problem of the gray or shadow labor market and the problem of collecting
personal income tax, as well as increasing business transparency and protecting the labor rights
of workers. Recently, some cities in China have initiated pilots of electronic labor contracts, which
could be extended to cover the digital platform workers, as the first step to establish a state digital
platform on labor contracts.

2. Compliance of Online Platforms with Working Hours

Under Art. 3 of the Regulations of the State Council of the People’s Republic of China on the
Working Time of Employees, the working hours in China are 8 hours a day and no more than 40 hours
a week. The absence of an employment contract, as well as the persistent requests of the employer
to increase the length of the working day beyond 8 hours, cannot be rejected by the employee if he
does not want to lose his job. The reasons for the opportunistic behavior of the employer here are
the same as in the previous position. The solution is laid down in the same Art. 3 of the Regulations
of the State Council of the People’s Republic of China “On the working hours of employees”, which
states that the duration of working hours can be increased with the consent of the trade union and
the workers themselves by one hour a day. Such processing is paid at a rate of one and a half, for
work on weekends — at a double rate, and on holidays — at a triple rate. Here the solution lies in the
quality of the work of the trade union, because without its consent, the length of working hours can-
not be increased. Hence, there is an obvious need for the development of trade unions at Internet
platforms.
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3. Activation of the Trade Union Movement, Suppression of Violations of the Rights to

Meetings of Trade Unions at Internet Platforms

Since the creation of trade unions is the right of employees, but not an obligation, the absence
of a trade union in the Internet platform may be the initiative of the employer. Her strong position
in labor relations, as well as unemployment in the market, creates a subordinate status of the em-
ployee. These circumstances provide the basis for state intervention. The state digital platform for
the registration of labor contracts may provide the option of the employee’s consent or refusal to
join a trade union. If for a given employer, for example, more than 10 % of the workers vote for the
creation of a trade union, then it will be created automatically with the notification of the employer
that the trade union body has been created at his enterprise.

4. Establishing a Minimum Wage and Ensuring Guarantees of its Payment to Employees of
Internet Platforms

There is a different level of economic development across the regions of China. It was also re-
flected in the minimum wage, which is set in each region separately by Art. 48 of the Law of the
People’s Republic of China “On Labor”. The government of each region, based on economic condi-
tions, independently determines the minimum wage in the province for each of the categories into
which the administrative-territorial units of the county level (counties, autonomous counties, city
districts, etc.) are distributed. In total, four levels of economic development of the territories are
defined (Figure 2):

I. Central urban areas in developed provinces.

II. Central urban areas of less developed provinces.

[1I. Rural areas.

IV. Least developed and remote areas.

Internet platforms are usually located in the economically developed territories of the first level,
and, consequently, the minimum wage is the highest here. This gives rise to the opportunistic behavior
of the employer and provokes the desire to save the cost of both wages and social contributions per

Figure 2

The Model of Minimum Wage in the Provinces of China

Central urban areas in developed provinces

Central urban areas of less developed
provinces

Rural areas
11}

Least developed
and remote areas

Level of economic development
Level of minimum wage

Note. Created by authors.
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employee. Here it would be possible to use the previously proposed state digital platform for employ-
ment contracts, where you can enter a classifier of the territory of registration of the Internet platform
and automatically determine the minimum wage with the notification of the employer.

9. Extension of the Social Security System to Workers Employed in Internet Platforms
(Health, Social and Pension Insurance, Vacation Pay)

This direction is also closely related to the fact of concluding an employment contract since it
posed the possibility and obligation of the employee’s social insurance. There is a Social Insurance
Law in China that requires employers to pay contributions for basic pension insurance, basic health
insurance, work injury insurance, unemployment insurance, and maternity insurance (maternity in-
surance). It is important to note that basic pension, health, and unemployment insurance are paid
jointly by the employer and the employee, though work injury and maternity insurance premiums
are paid only by the employer. The joint payment of contributions creates co-dependency between
the employee and the employer. If one side pays the contributions, the other will have to do the
same. The absence of an employment contract removes the problem of paying contributions for the
employer, which corresponds to his opportunistic behavior. The state digital platform for registering
employment contracts may contain the option of automatic payment of contributions by the em-
ployee from his bank account, which will automatically entail the obligation of the employer to pay
his part of the contributions

Discussions

The state digital platform on labor contracts forms a new model of labor relations between par-
ticipants based on digital technologies. In comparison with the traditional system of labor rela-
tions regulation, it removes barriers to the realization of the workers' rights to the minimum wage,
strengthening the discipline of labor contracts, social guarantees, and guarantees of trade union
protection of their rights. It is important to note that the proposed state digital platform for reg-
istering employment contracts, unlike other digital platforms, does not obey Schumpeter’s law of
innovative destruction, since labor relations in this part are not destroyed but rather strengthened
by improving control over the employer and pushing the employee to the indirect protection of
their rights through mandatory actions to enter information into the database of the state digital
platform for registering employment contracts. Thus, the proposed digital platform does not destroy
labor relations but prevents their destruction due to the opportunistic behavior of the employer.
However, crucially, the possibilities of control by the state in the current system of labor relations
are extremely difficult both due to the number of employees and the number of employers.

The trend of modern labor relations between the employee and the employer is that the employee
can be hired by an Internet platform on an hourly basis according to the piecework system, which
removes the problem of additional social obligations of the employer to the employee. This situation
leads to a very high economic efficiency of an Internet platform as a business, since social obligations
here do not reduce profitability compared to the real sector of the economy. However, it is this fact that
becomes the basis for the opportunistic behavior of the employer, which affects the employee most
negatively. The owners of Internet platforms in defense declare that they provide work to freelancers
on the terms of project management, in fact, using labor on the terms of the sharing economy.

It is important to note that the state can also use Internet platforms or digital services to improve
the efficiency of public administration by providing public services in a new format, more convenient,
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transparent and faster. Here, the simultaneous reduction of public spending on the inefficient execu-
tion of public services using outdated technologies is accompanied by both an increase in the quality
of public services and a reduction in public administration costs. At the same time, the reduction
in public spending is not accompanied by a reduction in the social obligations of the state, which
means that the way to increase the efficiency of public spending is the only possible one. On the
other hand, the massive violations of the rights of Internet platform workers, which we identified
in the survey, indicate the need to introduce new, more modern mechanisms for rooting labor law
institutions in the interests of the whole society. This is the most important task of public admin-
istration, which the state digital registration platform can handle labor contracts. Such a platform
can become a prototype of the transition to a digital state or a “Lean Government” (L-Government),
when more public services are provided for less money. State digital platforms in this model play
the role of a space for interaction between economic actors, where the state acts as a coordinator
and arbiter. A practical technical solution at hand is to connect the major online labor platforms
with the state platform using middleware to ensure data transparency and data exchanges. In the
foreseeable future, by application of blockchain technology, an integrated platform hosted by the
state could be established to ensure real-time data sharing, tracing, and automatic compliance with
codes of regulation enpowered by smart contract techniques.

It is important to note that the state digital platform for the registration of labor contracts acts
as a labor market infrastructure that facilitates the establishment of civilized economic relations
regarding the main factor of production, that is labor. The data that will be accumulated in the state
digital platform on labor contracts will become big data as it accumulates. It will be possible to make
government decisions to further improve labor relations and the labor market as a whole. The func-
tioning of the state digital platform on labor contracts will require new competencies and abilities
from civil servants and MHRSS of China as the main labor market management body, the transition
to new thinking and labor market management tools in the Internet platform sector. In the future,
upon receipt of evidence of the effectiveness of the state digital platform on labor contracts, its
experience can be expanded to all sectors of Chinese economy. Internet platforms will contribute to
a more efficient and rational use of labor and artificial intelligence in the interests of society, as well
as develop government decision-making process based on big data.

Conclusions

The digital platform for registering labor contracts is a database of concluded labor contracts,
indicating the territorial minimum wage following the level of socio-economic development of this
territory, the possibility of voting on the creation of a trade union, and the payment of social contri-
butions by the employee. Such functions will reduce the possibility of employers’ opportunistic be-
havior in Internet platforms and will root the institutions of labor law in this sector of the economy.

It should be noted that the opportunistic behavior of the employer is also an ingrained institu-
tion, the habituation that happened very quickly and steadily. It is improbable that opportunistic
behavior can be quickly eliminated. It takes time, the persistence of the state, perhaps even the
application of economic sanctions to violators, and strict control over the implementation of regula-
tory requirements. Gradually, opportunistic behavior will come out of the practice of application in
labor relations, which will entail both the observance of the rights of workers and the tax discipline
of employers, which means it will contribute to the development of justice in society and the growth
of the welfare of the population.
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AHHoTauus

B cTaTbe paccmatpuBaeTcs BAMAHWE LMGPOBU3ALMMA Ha 06paLeHre C PaANOAKTUBHBIMI OTXOAAMU U OTpab6o-
TaBWNM AfepHbIM Tonnusom B EC. Lienbio nccnegoBaHns ABASETCA U3yUYeHne NpaBOBbIX MEXaHWU3MOB, 3anyc-
KaloWuX HOBble LM(POBbIE TEXHOMOTMM C LENbI0 YNYYIIEHNs Y4YeTa KONNYEeCTBa PafMOAKTUBHBIX OTXOA0B
W KOHTPONS nX 06palLeHus. [ins AOCTUKEHUA Lieneil UCCNeaoBaHNs 6biNN NCNONb30BaHbl CeAyolLne METOAbI
Hay4yHOro MO3HAHWA: NOTUYECKMIA, CUCTEMHO-CTPYKTYPHBIA M CPaBHUTENbHO-NPABOBOI aHanu3. Mpouecc npu-
MeHeHUs LndpPoBbIX TEXHONOMNi Ha TeppuTopuu EC 6bin 3anyLieH NPUHATEM HOBbIX TPABOBbIX JOKYMEHTOB EC
(Undposas crpaterus EK 2018 r. n Gopmuposanue uudposoro byaywero Esponbi 2020 r.). MpoaHanusuposas
npaBoBble aKTbl EC, aBTOPbI NPULLNN K BbIBOAY, YTO OCHOBHbIMU NPUHLMNamu Lndposusaumuu EK sensiotcs 6e3-
0MacHOCTb, KOH(UACHLMANBHOCTD, OTKPbITOCTb, TPAHCMAPEHTHOCTb 1 EfMHOBPEMEHHOCTb. EBpaToM ycnewHo
NPUMEHSET Ha NPAKTUKe LM poBble TEXHONOrMN B 3D-MOAENNPOBAHUM 1 CUMYAALNN HA 3Tanax NNaHMPOBAHNS
JAeMOHTaxa fepHbIX 06bekToB, a EK — B cbope n KoHTpone AaHHbIX N0 o6paeHnio ¢ PAO n OAT B cTpaHax-
uneHax EC. B 3aBepLueHne fenaetcs BbIBOA O TOM, UTo B npase EC elie He NPMHAT NPaBOBOI aKT, pernameHTu-
pYIOLLMn NPUMEHEeHNE LdPOBU3ALLMI N NCKYCCTBEHHOTO UHTENNEKTa B chepe o6patieHmns ¢ PAO n OAT. OgHako
EC ye 06naaaeT onpeneneHHbIM OMbITOM, KOTOPbIN NO3BONUT B GyAYLIEM NPUHATL HOBbIA NPaBoBOi akT EC,
KOTOpbIN 0606WUT BClO NpakTUKy EK, EBpaToma 1 cTpaH-uneHoB EC gns pernameHTtaumm undposnsawnmum B 06-
paLeHni ¢ ARepHbIMKU OTXOAAMK Ha TeppuTopun EC.

Kniouesble cnosa

o6pam,eH|/|e C PAANOAKTUBHbBIMN OTXOAAMW U 0Tpa60TaBLIJI/IM AQEPHbIM TONNBOM

KouchnukT untepecos ABTOpbI CO06LAIT 06 OTCYTCTBUM KOH(IMKTA NHTEPECOB.
(uHaHCupoBaHue liccnenoBanme He UMENo CNOHCOPCKON MOAAEPXKKIA.

Inf uuTMpOBaHUA JuTHH, J1. M., Nlebenesa, 0. B. (2022). MpaBoBbie TpUrrepbl UUGPOBU3ALMM 06-
paweHus ¢ PAO n OAAT Ha TeppuTopuy EBponeiickoro coto3a. Liugposoe npaso,
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Abstract

The article examines the impact of digitalization on radioactive waste and spent fuel management in the EU. The
purpose of the research is the legal mechanisms that launch new digital technologies to improve radioactive
waste accounting and control over its management. To set the goals of the research, such methods of scientific
knowledge as logical, system-structural and comparative legal analysis were used. New EU legal documents (EC
Digital Strategy 2018 and Shaping Digital Future of Europe 2020) have triggered process digitalization in the EU.
According to analysis the EU legal acts, the authors came to the conclusion that the EU Commission principles
of digitalization are security, confidentiality, openness, transparency and simultaneity. EURATOM successfully
applies digital 3D technology and simulation for dismantling planning of nuclear facilities. In turn, the European
Commission uses digitalization applies to data collection and radioactive waste and spent fuel management in
the EU Member States. In conclusion, it is determined that the EU has not yet adopted artificial intelligence act
for radioactive waste and spent fuel management. However, the EU already has some experience. In the future
the EU can adopt a new legal act that will summarize all the practice of the EC, EURATOM and EU Member States
to regulate of digitalization in the EU radioactive waste management.
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Beepenue

3a nocnefHue AecATb NeT Hayanm CTPEMUTENbHO NPOUCXOANUTb U3MEHEHUS, AaXEe MOXHO CKa3aTb,
«KapanHanbHas TpaHchopmauua» Bo MHOTMX ciepax AesaTenbHocTu uenoseka (Entin et al., 2021).
370 CBA3AHO C WMPOKMM BHEAPEHNeM HOBbIX TEXHONOINI B NOBCEAHEBHYIO XM3Hb UENOBEK], B CU-
CTeMbl rOCYAaPCTBEHHOTO YNPABNEHUA U IKOHOMUKY, B TOM YNCNE U B ATOMHYIO NPOMbILINEHHOCTD.
Mo3tomy umdpoBas TpaHChopMaLMs YNpaBneHns B roOCYAAPCTBEHHBIX CTPYKTYpax U IKOHOMUYe-
CKMX OTPaCnAX CTana OAHUM M3 eBPONENCKMX NPUOPUTETOB. B uacTHOCTM, EBpONENCKIiA NapnameHT
NPOBOAMT MONUTUKY, KOTOpPas YKpennseT noteHuuan EBponbl B 06nacT uudpoBbIX TEXHONOTMH,
OTKPbIBAET HOBbIE BO3MOXHOCTH ANA 6M3Heca 1 noTpebutenen, nopaepxusaet nepexon EC ot nocte-
NMEHHOTO YMEeHbLIEHNS «YTNepoaHOro cneaay K NOMHOM AekapbOoHU3aLmMu IKOHOMUKM, YTO NOMOXET
AOCTUYb «KNUMATMUECKOW HeWTPanbHocTM EBponbi» K 2050 ., pa3oBbeT LuUdpoBble HABbIKM FOCY-
[apPCTBEHHbIX CYXALNX U HAceneHus, a TakiKe 06ecneynT obyueHne niofein B 3Ton obnactu',

Mpaktnueckn EC ¢ 2021 r. Hauan 3aknagbiBaTb (POpPMMpOBaHME CBOEro LUcpoBoro Gyayuie-
ro. B HacToswee Bpemsa EBponerickas komuccua (EK) pewaet npo6nembl, CBA3aHHbIE C LNGHPOBbIM
nepexojom, 0CO6EHHO ANA TOTO, UTOGbI BOCNOAb30BATHCA BO3MOXHOCTAMU (DOPMUPYIOLLEroCs eau-
HOTO LMAPOBOTO PbIHKA U YAYULWNTb UCMONb30BAHNE UCKYCCTBEHHOTO UHTennekta (MIA). Mpu stom
EC paccmatpuaet LudpoByio TPAHCHOPMALMIO KaK MHTETPALMI0 eBPONENCKIX KOMNaHWIA C Lud-
POBbIMU TEXHONOMUAMM B €AMHbIA LM(POBOI PLIHOK 1 UX BAUSHUE HA 06LECTBO*>*'S, B nepayto
ouepenb 310 LudpoBsble NNAThHopMbl, NHTEPHET Belen, 06n1auHble BbluucaeHus u U, kotopble Ha-
UNHAIOT AKTUBHO BAUATb HA 6ONbLIMHCTBO CEKTOPOB IKOHOMMKM, B TOM YNCNE U HA ATOMHYI0 NPOMBbILL-
NeHHOCTb. HoBbIE TEXHONOTMUK MOTYT NOMOYb ONTUMU3MPOBATL NPOU3BOACTBO, COKPATUTb BbIGPOCHI
1 OTXO0Zbl BPEAHbIX BELECTB, NOBbICUTb KOHKYPEHTHbIE NPeUMYLLECTBA KOMNaHWIA U NPefoCTaBUTb
noTpedbuTensiM HoBble ycnyrn 1 NpoaykTbl. LindpoBusauns ycoBepweHcTsyeT opmbl KOHTpONS
" yueTa, B TOM YUC/e B 061aCTH 06paLLeHms C PAAMOAKTUBHbIMK oTxoaami (PAO) u oTpaboTaBLIMM

' Gullo, K. (2021, September 28). Cross border police surveillance treaty must have clear, enforceable privacy safeguards,
not a patchwork of weak provisions. EFF.org. https://www.eff.org/deeplinks/2021/09/cross-border-police-surveil-

lance-treaty-must-have-clear-enforceable-privacy

2 Schmon, C. (2021, December 14). Digital Services Act: EU Parliament’s key committee rejects a filternet but concerns re-
main. EFForg. https://www.eff.org/deeplinks/2021/12/digital-services-act-eu-parliaments-key-committee-avoids-filter-

3 Schmon, C. (2021, November 10). European Parliament'’s plans of a Digital Services Act threaten Internet freedoms. EFF.org.
https://www.eff.org/deeplinks/2021/11/european-parliaments-plans-digital-services-act-threaten-internet-freedoms

6 Doctorow C., & Schmon, C. (2020, December 15). The EU’s Digital Markets Act: There is a lot to like, but room for improve-
ment. EFF.org. https://www.eff.org/deeplinks/2020/12/eus-digital-markets-act-there-lot-room-improvement

7 Gullo, 2021.

& Schmon, C. (2021, November 23). EU Parliament takes first step towards a fair and interoperable market. EFF.org.
https://www.eff.org/deeplinks/2021/11/eu-parliament-takes-first-step-towards-fair-and-interoperable-market
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anepHbim Tonaueom (OAT), obecneunas 6e30MaCHOCTb I MOJHYI0 TPAHCNAPEHTHOCTD, @ TAKXKE YNyy-
Las NorucTuKy nepeso3ok ONacHbIX rpy3oB., Takux kak PAO n OAT no tepputopum EC.

EBponeiicKine CTpaHbl ke NpUWAN K NOHUMAHUI, YTO LM(POBbIE TEXHONOTUM UTPAIOT rNo6anb-
HYI0 ponb B MUpe, hopmupys LMdpPOBYI0 IKOHOMUKY, YNpaBneHne U MHHOPMALMOHHOE 06LLECTBO.
Kpu3nc, Bbi3BaHHbIM COVID-19, NOATONKHYN K MOMCKY HECTAHAAPTHbIX peleHuid, KOTOpble MOr-
N 6bl NepecMoTpeTb CNOCo6bI YNpPaBNeHNs B roCyfapCTBEHHBIX CTPYKTYpaX U KPULUYECKUX NK-
uax. TakuMu peweHnamMn ctanm Lt poBsble pelleHns, KOTopble OTKPbIBAIOT 60MbLUIME BO3MOXHOCTH
ANS 3KOHOMUYECKOr0 BOCCTAHOBNEHMUS U KOHKYPEHTOCMOCO6HOCTM EC B MUPOBOI 3KOHOMUKE. MnaH
EC N0 BOCCTAaHOBNEHMIO €BPONENCKOM IKOHOMIUKM NOCNe NaHAeMuu® TpebyeT, uTo6bl CTPaHbI-UNeHbl
EC Bblgenanu He mevee 22 % u3 723,8 mnpa eBpo «DoHAa BOCCTAHOBNEHUS U NOBbIWEHUS YCTON-
unBoCTU» ANs LNdpoBoro nepexoaa”. Takne NHBECTULMOHHbIE NPOrpamMMmbl, Kak «Horizon Europe»
(2021-2027 rr.) ¢ 6romxeTom 95,5 Mapa eBpo”, n «Connecting Europe Facility — Digital» (2021-2027 rr.)
C 6tomxeToM 2,065 Mnpa eBp0”, OPUEHTUPOBAHHbIE HA UCCNEA0BAHNA U UHHOBALMNK, B TOM yucie
1 Ha pa3BuTUE LMDPOBbLIX TeXHONOTWi. B anpene 2021 1. EBponapnameHT npuHan nporpammy «Digital
Europe Programme» (2021-2027 rr.), KoTopas ABNAETCA nepBbiM (HUHAHCOBLIM MHCTPyMeHTOM EC,
OPUEHTMPOBAHHbIM CMEeLNanbHO Ha UHBECTUPOBAHME B LUGPOBYID MHAPACTPYKTYPY, UTOOLI CTpa-
Ternyeckue TeXHONOrUN MOrMN NOMOYb NOBLICUTb KOHKYPEHTOCMOCO6HOCTb EBPONbI 1 OCYLECTBUTD
«eBponenckuii 3eneHblit Kypey». Mporpamma «Digital Europe Programme» uHBeCTUpYeT 7,5 MApA
eBpo® B NATb 06MacTeil: CynepKoMnbloTepbl (2,2 MAPA €BpPO), UCKYCCTBEHHbIA MHTeNNeKT (2,1 Mapa
eBpo), kubepbesonacHocTb (1,6 Mapa eBpo), nepeaosble LUdPOBbIe HaBbikK (580 MIH eBPO) 1 0bec-
neyeHme WMPOKOTO UCMONb30BAHNS LM(POBBIX TEXHONOTNI B Pa3HbIX CTPaHaX, IKOHOMIKA U 06LLe-
ctB0 (1,1 mnpa eBpo)™.

LUncdposoe npaBo EC cTano oTHOCUTENbHO HOBOW OTPac/ibio npasa EC u chopmmposanoch
KaK akafemmuyeckas AMCLUANIMHA, HAanucaHbl pag yuebHukos «Lndposoe npaso EC» (Schulze
& Staudenmayer, 2020; Synodinou et al., 2020; De Franceschi & Schulze, 2019), kKoTopble OT-
pasunu esponenckue noaxodbl K TeM HOBbIM O6LLECTBEHHbIM OTHOWEHUAM, CNOXUBLINMCS
B 061LeCTBE 33 NOCNEAHME AECATb NET. U XOTA OHN HOCAT «rUBPUAHbIA XapakTep» (Inozemtsev,
2021), uuchpoBOE NPABO YXKe NPOUHO W FAPMOHUYHO BOWJIO B cucTemy npaea EC. B HacToswee
Bpemsa B EC Bepetcs akTMBHO paboTa Haj HOBbIM 3aKOHOAATENbCTBOM O LUGPOBbIX ycayrax,
HanpaBNeHHbIM Ha NOBbILWEHNE KOHKYPEHTOCMOCOGHOCTM, NHHOBALMA M POCTA, OAHOBPEMEHHO
NnoBbllWas OHNANH-6€30MaCHOCTb U 6OPACH C HE3AKOHHBIM KOHTEHTOM. Cpefy Mep no obecneue-
HUIO Ge3onacHocTu B WHTepHeTe 29 anpens 2021 . EBponapnameHT NPUHAN HOBbIN PernameHT
EC 2021/784 no 6opbbe C pacnpocTpaHeHWem Teppopu3ma OHNAMH-KOHTEHTA". B 2022 .

°  European Commission. (n.d.). Recovery plan for Europe. https://ec.europa.eu/info/strategy/recovery-plan-europe_en

5 Regulation (EU) 2021/784 of the European Parliament and of the Council of 29 April 2021 on addressing the dissemination
of terrorist content online. https://eur-lex.europa.eu/eli/reg/2021/784/oj
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paccmaTpuBaeTcss NPaBOBO acnekT «nepedopmaTupoBaHuA» EBPONENCKOro areHTCTBa ceTe-
BOW 1 NHopmaLmoHHon 6esonacHoctu (ENISA) B HOBbIN EBpOnencKuii LeHTp KnbepbesonacHo-
ctn (https://www.enisa.europa.eu/). B 2022 r. Takxe NAaHNPYeTCA NPUHATb OPUEHTUPOBAHHOE
Ha uyenoBeka 3aKOHOAaTeNbCTBO 06 W, HalueneHHoe Ha CO3AaHMEe MPaBOBOW OCHOBbI, KOTO-
poe CMOXET BHeApATb 3TUYeCKMe CTaHAapTbl, NoaaepxusaTtb paboune mecra, Cnoco6CTBOBATH
CO3[aHUI0 KOHKYpeHTocnoco6Horo WU, co3gaHHoro B EBpone, uTo OKaXeT BAUAHME HA (op-
MUPOBaHWe MUPOBBIX CTAHAAPTOB B 3TOM Chepe.

Co CBOeW CTOPOHbI, CTPaHbl-uneHbl EC Takke 0CO3HaNU He06X0AUMOCTb 06HOBEHNS CBOUX LMd)-
POBbIX CTPATEruii B 061aCTU IKOHOMIUKM U TOCYAAPCTBEHHOTO YNpaBNeHus, B TOM UnCne 1 aTOMHOM
NPOMbILLAEHHOCTbIO, UTOOLI BOCNONb30BATHCA BOSMOXHOCTAMM, OTKPbIBAEMbIMU LIMPOBbIMU TEXHO-
norusmm. 3To NOATBEPANN TaNNUHHCKUIA CAMMUT CTPaH-uneHoB EC 2017 ., KOTOPbIN 6biN aHTAXMPO-
BaH NPeCCoil KaK «Hauano kubeppeontoLum B EC»'®. UTorom fanbHelilero pa3BuTus ero NonoXeHui
(3aBepueHne co3aaHNA eguHOro UNAPOBOTO PbiHKA, BAXHOCTb FOCCEKTOPA, HOBbIE MHHOBALMOHHbIE
uMdpoBble peweHus 1 3a4aun B 061acT MHOPMALMOHHBIX TexHonoruil Ana EK) crano npunstue
HOBbIX NPaBOBbIX fOKyMeHTOB EC — Linposas crpaterus EK 2018 r7 n GopmupoBaHme Lugposo-
ro 6yaywero Esponbi 2020 r®

Ponb undposusauum EK gna obpauenus ¢ PAO u OAT 8 EC

EK aBnsfetca LeHTpanbHbIM 3BEHOM B CMCTEME MHTErpPaLMOHHbIX WHCTUTYTOB, MOCKONbKY OHA
He TONMbKO KOHTPONUPYET BbIMONHEHWE NPABOBbIX aKTOB CTPaHamu-uneHamm EC kak B pamkax
Coo6LecTBa, Tak 1 HA UX HALMOHANbHbIX TEPPUTOPUAX, HO TAKXe 06NaJAeT KUCKNIOUNTENbHBIM Mpa-
BOM MHULMATUBbI B 3aKOHOAATENbHOM NpoLLecce, NPaBOM KOHTPONA 11 NPABOM HANOXeHNs CaHKLMIA»
(Shemyatenkov, 2003; Entin, 2019).

Mo3atomy uudposusayus EK Hanbonee BaxHa Ansl NOHUMAHUA HOBOTO BUAEHWUS afMUHICTPATB-
HOTO YNpaBAeHNs C YETKIUMI NPUHLMNAMN, NeXaLLMMI B OCHOBE Pa3paboTKu LNdpPOBbIX pelieHui
Ans noaaepkkn 3eKTMBHOIO 1 COrMACcoBaHHOMO NCMONb30BaHNA AaHHbIX EK B COOTBETCTBUM C MO-
noxeHusmu 06 nx 3awute. Ludposas ctpaterus EK onpegennna aectsus no cosfaHnio «umudpo-
BoW EBpOKOMUCCMMY, U hyHAAMEHTaNbHYIO PONb HAIEXXHON IKOCUCTEMDI JaHHbIX. B pe3ynbraTe Gbina
co3faHa EK, koTopas Haunyywum o6pa3om MCNoMb3yeT LudpoBble TEXHONOTMU ANs NNOA0TBOP-
HOW pa6oTbl CO CTpaHaMU-uneHamn EC 1 KoTopas COOTBETCTBYET LieNsM COBPEMEHHOIO IM06anbHOro
LM poBOro MHOPMaLMOHHOTO NPOCTPAHCTBA.

Mpunatne Undposoir ctpaterun EK 3HauuTeNbHO NOBAMSNO HA KauecTBO perynupoBaHus 06-
paweHus ¢ PAO n OST, Tak kak EK ocywiecTBAeT KOHTPOb AeATENbHOCTU CTPaH-uneHoB EC B 0bna-
cTv o6pateHua ¢ PAO u OAT (Sodesten, 2018; Tromans, 2010). MpuUHMMas BO BHUMAHWE OMACHOCTb
ANA OKpyXatolen cpeabl u uenoBeka PAO 1 OAT, cneuuduky nx obpaileHns, a Takke Heo6XoauMoCTb
KOHTPONA 3TOr0 NpoLecca co CTOPOHbI HAJHALMOHANbHOIO opraHa B EC, 6bina npuHaTa lupektusa

' Kapenb, H. (2017, centa6pb 29). Cammum 6 TanauHe cman Hayanom kubeppesomoyuu 8 EC. RFLfr. https://www.rfi.fr/ru/
evropa/20170929-sammit-v-tallinne-stal-nachalom-kiberrevolyutsii-v-es-0

v European Commission. (2018, November 21). European Commission digital strategy A digitally transformed, user-focused
and data-driven Commission. Communication to the Commission. https://ec.europa.eu/info/sites/default/files/strategy/

decision-making_process/documents/ec_digitalstrategy_en.pdf
' European Commission. (2020, February 19). Shaping Europe’s digital future. Communication from the Commission the
European Parliament, the Council, the European economic and social committee and the Committee of the regions.

https://ec.europa.eu/info/sites/default/files/communication-shaping-europes-digital-future-feb2020_en_3.pdf
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CoBeta 2011/70/EBpaTom,” B KOTOPOW 6bi1 AETaNbHO NPOMMUCAH MeXaHWU3M KOHTPonA EK obpaleHus

¢ PAO n OAIT.

CornacHo cT. 15 [lupektusbl CoBeTa 2011/70/EBpaTom cTpaHbl-uneHbl EC 06a3aHbl coobuiath EK
06 OCHOBHbIX NOMOXEHUAX HALWOHA/IbHOIO0 3aKOHOA4AaTeNbCTBa N NocCneayowWwmnx n3meHeHunax, KOTo-
pble OHU NpUHUMAIOT B 06nactu perynuposatus ¢ PAO n OAT. CrpaHbl-uneHbl EC npugepxmsatorcs
npuHUMNa 6bICTp0F0 yBefomneHuna EK o coaepXaHun CBOUX HALMOHA/bHbIX MPOrpamm O MYHKTAX,
Kacatowmxca PAO n OAT.

B cBoto ouepenb EK Ha ocHOBe 0TUETOB CTpaH-uneHoB EC rotoBuT foKnaa EBponapnameHTy u CoBety
EC 0 xoe BbinonHeHuns [iupektusbl CoBeta 2011/70/EBpaTom 1 MHBEHTapu3aLumu PAO n OAIT Ha Teppu-
Topum EC. Takue foknagbl EK 6binu cgenatbl 15 mas 2017 2% n 17 gexkabps 2019 1.2 koTopble AAOT YETKOE
npeactaBneHue o TeKym.e|7| CUTyauumn 1 o npousowenx n3MeHeHunax 3a OTYETHbIN nepuon B ccbepe
o6paweHus ¢ PAO 1 OAT no ctpaHam-uneHam EC u Bbigensot BONPOChI, TpebytoLme KOHTpoOns o CTo-
POHbI EK. Cam npouecc coCctaBieHna OTYETHOCTN 3aHNUMaN 0BOJIbHO 6onbLioe Bpems 1 OTHUMAN MHOIo
YCUMNIA, YUMTbIBAA OFPOMHBIA MACCUB AAHHBIX U 0COBEHHOCTM Knaccudukaumm PAO u OAAT B pa3nuu-
HbIX eBPONencKux cTpaHax. C ucnonb3oBaHuem EBponerckoit Komuccuen NI, KBAaHTOBbIX KOMMbiOTE-
poB, LhPoBbIX NAATOPM 1 APYrX LNGPOBbIX TEXHONOTNIA 3HAUNTENBHO YNPOCTUAACh 3aaua cbopa
11 KOHTPONS AaHHbIX N0 o6pateHnio ¢ PAO n OSAT B cTpaHax-uneHax EC.

B HacToslee Bpems u,m’pposmauvm EK HaueneHa Ha peleHne cneayoWwmx BbICOKOYpOBHEBDIX
3aflay: noaaepxka nONUTUYECKUX NPUOPUTETOB N NeATE/IbHOCTb EK ¢ nomolwpbio 6e30nacHoro LI'I/ICb-
POBOro pelueHna; npenocrasneHue EK BbICOKOKAUeCTBEHHbIX, Ha@XHbIX, 6e3rpaHv|qu|x, LLI/IquO-
BbIX rocycnyr, uto 6y£|9T Cnoco6CTBOBATDH peanusauun ee 06I.I.I.EEBp0I'IeﬁCKOI7I NONMUTUKK 1 CBOﬁOﬂ.-
HOMY MOTOKY AaHHbIX, CTUMYNMPYS efuUHbIA LNUGPOBON PbIHOK; 06ecneueHne npeobpa3oBaHus EK
N noBblleHne ee ponu B (bOPMI/IpOBaHMI/I NONUTWUKWK, B TOM UKucCie n B CEKTOpe ﬂﬂepHOﬁ JHepreTuku;
co3faHue EK, B kauecTBe «OTKPLITON aAMUHUCTPALMU» MUPOBOTO Knacca; obecneueHune 6e3onacHo-
cTn IT-akTnBoB EK; rapaHTupoBanue yctonunsocti EK nytem obecneuequs 6esonacHocty, adgek-
TUBHOCTY, 1RUCTBEHHOCTY ee L PoBOK MHAPACTPYKTYpPbI 1 nopTdens LUt poBbIX YCYT.

Takum o6pasom, EK cTana agMuHMCTpaLyen MUPOBOIO Knacca — OTKPbITON, HaAeXHOW, 6e3-
onacHoi 1 0LLI/I(I)|I)OBHHHOI7I, KOTOPaA Cama ynpasnifaeT AaHHbIMN. Takoil noaxoa npenctaBuil HOBbIe
BO3MOXHOCTW ANs obecneueHus 6onee BbICOKON 6e3onacHoCTM obpalueHns ¢ PAO n OfT Ha eBpo-
nenckom npoctpaHcTse. Ludposble TeXHONONK, NO CYTH, TPAHCHOPMUPOBANK 1 AaXe MOMHOCTbIO
U3MEHUNU «NPUBbIYHDbIE 3N1E€MEHTbI B3aI/IMOCBﬂ3eI7I, noavYnHAA X CBOEMY BJINAHWIO» (Ponkin &
Lanteva, 2021; Blazheyeva & Egorova, 2021).

B cBoeil AeATenbHOCTH (hopMupoBaHus LudpoBoro Gyayuero EBponbl EK  pykoBoacTBYeTCS
cnepyrowmmn npuHUnnammn Ll.VICprBI/I3aLLI/IIlli 6e30MacHOCTb U KOHCbI/Iﬂ.eHLI'I/IaJ'IbHOCTb, OTKPbLITOCTb
W TPAHCNAPEHTHOCTb, €ANHOBPEMEHHOCTb.
®  Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the responsible and safe

management of spent fuel and radioactive waste, N L 199, 2.8.2011, p. 48.

2 European Commission. (2017, May 15). Report from the Commission to the Council and the European parliament on prog-
ress of implementation of Council Directive 2011/70/EURATOM and an inventory of radioactive waste and spent fuel
present in the Community’s territory and the future prospects. https://eur-lex.europa.eu/legal-content/EN/TXT/?qid-
15281087522218uri=CELEX:S20DCO36

2 European Commission. (2019, December 17). Commission staff working document. Progress of implementation of Council
Directive 2011/70/EURATOM. Accompanying the document. Report from the Commission to the Council and the European
parliament on progress of implementation of Council Directive 2011/70/EURATOM and an inventory of radioactive waste
and spent fuel present in the Community’s territory and the future prospects. https://eur-lex.europa.eu/legal-content/
EN/TXT/?qid=1579078487734&uri=CELEX:520195C0436
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MpuUHLMN 6€30MACHOCTM U KOH(MAEHLMANBHOCTI 3aKNIOYAETCA B TOM, UTO KOMMJIEKCHbIIA NOAXO0R
EK k 6e30nacHOCTI 0xBaTblBAET rpaxaaH EC, matepuanbHble akTuBbl U MHGOpMaLuio. B pamkax 3toro
noaxofa aupektopatbl EK, B ToM uncne u Inpektopar IKOHOMUKM, CNeAAT 3a TeM, 4Tobbl UX LUdpo-
Bble peleHns COOTBETCTBOBAM NOAUTIUKAM U CTaHAapTam EK B 06nacTu IT- n nHopMaLmnoHHo 6e3-
onacHocTu.

MpUHLMN OTKPBITOCTU M TPAHCNAPEHTHOCTM 03HAUAET, UTO B PAMKaX CBOEN eATeNIbHOCTI AUpPeK-
TOPaThbl EK 06MeHMBAIOTCA AaHHBIMM 1 MH(OpMALIMEN MeXAY CO6OIA, A TaKKe C APYTUMI YUPeXIeHN-
Amu 1 areHTcTeamu EC. B COOTBETCTBYIOLMX CIyUaaX OHU TaKxe AenaTcA faHHbIMU CO CTPaHaMU-yne-
Hamu EC 1 TpeTbuMmu CTOPOHAMMU, B YACTHOCTM C MEXAYHAPOAHbBIMM OpraHm3aLuamu.

MpuUHLMN efMHOBPEMEHHOCTY YUYUTbIBAET NPaBKUia 3aWuTbl JAHHbIX U Apyrue COOTBETCTBYIOLWME
npaBoBble HOPMbI, B YACTHOCTM NPaBNA KOHKYPEHLNN, B 3aBUCUMOCTH OT TOTO, Kakas H(opmaLus
3aTparnBaercs.

KoHeuHas uenb BblweynoMsHYTbIX NPUHLUNOB — 3TO NpefocTaBneHne ycnyr, obecneunsar-
WMX GbICTPBIA, HAMEXHBIA M 6E30NACHbINA JOCTYN K BbICOKOKAUYECTBEHHOMY, aKTYaNbHOMY W 3aLu-
LeHHOMY MaccuBy WHdopmauuu. MpeactaBneHne nHGopmauun B 06nacT aTOMHOTO CEKTOPA, T.
€. COBOKYMHOCTb MH(OPMALMOHHBIX MAaTepPUANoB HA Pa3fMuHbIX HOCUTENAX HEMOCPeACTBEHHO
ot EK n apyrux HagHaumMoHanbHbIX opraHos EC, a Takke noaaepxaHue cBA3M € 06WeCTBEHHOCTbIO
Nno BOMPOCAM aTOMHOI MPOMbILIZIEHHOCTH, B TOM Uncie 1 no obpatieHnto ¢ PAO u OAT Kak Ha Hag-
HaLMOHANbHOM YPOBHE, TaK U Ha HALMOHANbHOM YPOBHE. [lpyroi acnekT, uTo nogaya MHhopma-
LI MOXET BbITb cermeHTpoBaHa. CornacHo ct. 13 lorosopa 06 EBpatome” nHopmaums Moxet
He PackpbIBaTbCA B CBA3M C TEM, UTO OHA 6bIN1a MONYUYEHA C YUETOM OFPAHUUEHUIA HA ee UCMONb30-
BaHMe Unu pacnpocTpaHeHne. Hanpumep, nHcopmawus, KOTopas NOANA/AET NOJ PEXMM CEKPET-
HOCTM, YCNOBUS TaKOro NPaBOBOro PeXuma nponucaxbl B CT. 24 florosopa 06 EBpatome®, a Takxe
B cT. 10 inpektusbl CoeTa 2011/70/EBpaTom® cchopMynnupoBaHo, UTo UH(OPMALUA MOKET GbiTb
[OCTYMHA NPK YCIOBUK, €CIN OHA He MOCTaBUT MOA Yrpo3y BONPOChl 6€30MacHOCTU W ApYyrne uH-
Tepecbl cTpaHbl-uneHa EC, npu3HaHHble ero HaLMoHaNbHbIM 3aKOHOAATENbCTBOM UMW MeXAyHa-
pofHbIMK 0653aTeNbCTBAMM.

[Jelicteus EK no ynyuweHuto Habopa LMcPoBbIX peleHuin n LucpoBoit MHAPACTPYKTYpbl onpe-
AENsIoTCA NOAUTUKAMI B 061acT LNAPOBbLIX TeXHONOMMNA (faHHble, DYHKLUMOHANbHAA COBMECTH-
MOCTb, 3NeKTPOHHOE NPaBUTENbCTBO) U OCHOBBIBAETCA HA CNEAYIOLMX CYLLECTBYIOWMX CTpaTerksax:
cTpaterns LuucpoBoro pabouero MecTa; CTpaTerus peleHns Ans COBMECTHON paboTbl; cTpaTerus
undpoBon MHGPACTPYKTYpbl; [T-6€30MacHOCTb U CTpaTerus MHGOPMALMOHHON 6e30MacHOCTY;
ynpasnexue faHHbIMK, H(opMaLmen 1 3HaHusMK B EK; cTpaterus EK B OTHOWEHNN JaHHbIX; €BPO-
nelckMe pamMku B3aMMOAENCTBISA; CTpaTerus TPAHCHEBPONENCKIUX CUCTEM,

KntoueBbiM  3NeMEHTOM  BHeApeHUs  3TUX  UNUPOBbIX  peweHud U LuUdpoBo-
ro pabouero mecta ABMAETCA 3KOCUCTEMA KOPNOPATUBHLIX AaHHbIX (3K[) ANnA ynpasneHus MH-
(hopmauuei, KoTopas COCTOMT M3 CTAHAAPTOB JAHHbIX M TEXHONOUMA, MOAAEPKMBAIOLLMX MON-
HbIW XM3HEHHbIA LMK AaHHbIX (T. €. xpaHeHue, 06paboTka, aHanu3, BU3yanu3aums, COBMeCTHoe
NCNonb3oBaHWe, NMOBTOPHOE WCMOMb30BaHUE, COXPaHeHMe AaHHbIX W T. A.). KA no3sonunia

2 Consolidated version of the Treaty establishing the European Atomic Energy Community 0J C 327, 2610.2012, p. 1-107.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012A/TXT

2 Consolidated version of the Treaty establishing the European Atomic Energy Community 0 C 327, 2610.2012, p. 1-107.
https://eur-lex.europa.eu/legal-content/EN/TXT/2uri=CELEX:12012A/ TXT

% Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the responsible and safe
management of spent fuel and radioactive waste, N L 199, 2.8.2011, p. 48.
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NCNONb30BaTh NAATGOPMY MHOTOPA30BbIX PEWEHNA U NOAAEPKNBATL LUGPOBYID UH(PACTPYKTY-
py. 3TO KOPEHHbIM 06PA30M U3MEHUIO METOAbI PaboThbl EK.

Ha nonutnueckom yposHe K[ no3sonuna EK npuHumarb 6onee 060CHOBaHHbIe peLleHus, B TOM
uncne 1 B 0611aCTM ATOMHOM 3HEPreTUKI. ITO NPUBENO K Pa3paboTKe NONUTUKI, OCHOBAHHOI Ha (hak-
Tax, KoTopas 6yaeT cnocobCTBOBaTL YNYULLEHUIO perynupoBaHus. MakCMManbHO UCNONb3ys AaHHble
ANA NOAJEPKKM 60Nee KaueCTBEHHON Pa3paboTKM NONUTUKM, B YACTHOCTU B 06NACTN 3HEPreTuKY,
EK cMOXeT nyule «npeackasbiBaTb» HOBble MOTPEGHOCTU B aTOMHOW NMPOMbIWAEHHOCTM, BbIfB-
NnAA TeHAeHUNUN Ha 6onee paHHeM 3Tane. EK Takxe CMOXET yylle OLEeHNBaTb BNUAHUE HOBbIX TEH-
[EHLMI B 3HEPTeTUUECKOM CEKTOpe, @ TakKe OTCIeXMBATb M OLEHMBATb Pa3BUTUE M MOTPEOHOCTU
aTOMHOIA OTPACnN. [lpyrumu cnoBamu, MCNOMb3ys BeCb NOTEHLMaN CBOUX AaHHbIX, EK cmoxeT pasym-
HO pa3pabaTbiBaTb, BHEAPSATL M OLEHMBATb CBOK NOAUTUMKY B 06nacTin NI aaepHON IHepreTuku.

C TexHWYecKkon TOUKW 3peHust MHAPACTPYKTYpPa IKOCUCTEMbI BKMIOUAET: UCTOUHMKN AAHHBIX
(Hanpumep, 6a3bl JAHHBIX, CUCTEMbI), CBA3AHHbIE AHANUTUYECKUE MHCTPYMEHTbI, CTaHAAPTbI AaH-
HbIX, KaTanoru, MHTepdeicbl NPUKNagHOro nporpaMmupoBaqus (API), aHanuTMKy U pyKoBoaALe
NPUHLMNBI, YTO e Npobdaemy hparmeHTaLMm U Pa3pO3HEHHOCTY JaHHbIX. ITO, B CBOK OUepesb,
06ecneunno nosBNeHne CeMaHTUYEeCKU COBMECTUMBIX [AHHbIX: PENO3UTOPUU [AHHbIX, OCHOBHbIE
JaHHble 1 6a30Bble peecTpbl N0 Knaccudukaumm PAO n OAT no ctpaHam-uneHam EC. AganTauuns cy-
LLeCTBYIOWMX CUCTEM caenana 6ecnpensTcTBEHHbIA 06MeH faHHbIMU B COOTBETCTBUM C PelueHnem
0 NMOBTOPHOM MCNONb30BAHNM JOKYMEHTOB EK®, lupekTBOi 06 MH(hOPMALMKM FOCYAAPCTBEHHOTO
cekTopa u IupekTneoil 06 MHAPACTPYKTYpe NPOCTPAHCTBEHHON UHAGOpMaLK B EBpone. Takow Tex-
HWUYEeCKUI NPOPbIB NO3BONUA cAenaTb IM(EKTUBHOE NPUMEHeHME LNGPOBbIX MHCTPYMEHTOB B CU-
cTeme KOHTpons o6paluenns ¢ PAO 1 OAAT Ha Bceit Tepputopun EC.

Lindposusauus obpawenns ¢ PAO u OAT Ha tepputopun EC

Bnepsbie MATAT) ony6nnkoBano TexHWYECKMe peKoMeHAauun «BHepapeHus LMpPOBbIX
KOHTPONbHO-U3MEPUTENbHBIX MPUOOPOB 1 CUCTEM YNPABAEHNUA NPU MOAEPHNU3ALMN AaTOMHDBIX INEK-
TPOCTaHUMI»?® B 2009 ., B KOTOPbIX 6bINN faHbl OCHOBHbIE XapaKTEPUCTUKI LUGPOBLIX TEXHONOT U
npw BHeapeHun NN B cuctemy KOHTPONA 1 ynpasneHus npu moaepHusauum A3C.

Yuutbias, uto B 2009 I. ke 6bIM AOCTUTHYTbI OFPOMHbIE YCnexu B 061acTh LudpoBbIX Tex-
HONOMM BO MHOTMX CTPAHaX MMpa, HO MX NPUMeHeHNe B AepHON OTpacnu Bee elle 6bino orpa-
HUueHo, Pekomenaauuu MATATI 2009 . 06061wWwanu onbiT BHeAPEHNS LLMDPOBbIX CUCTEM KOHTPONS
W ynpaenenus ans obecneuyeHns 6esonacHoctv A3C Ha TOT nepuog BpemeHu. MockonbKy peko-
MeHaaumn MATATI ABAAKOTCA HOPMAMMN KMATKOTO Npasa» (Lamm, 2017), OHu 6bIAN B3ATHI 33 OCHO-
BY MHOTUMM CTPAHaMM, B TOM Uucne u ctpaHamu-uneHamu EC, Poccueit, CLLA, Kutaem, Ans coBeplieH-
CTBOBAHMs NPaBOBOrO PerynupoBaHis BONPOCOB NpumMeHeHNs N B aTOMHOWM NPOMbILNEHHOCTH.
Mpu 3ToM pelwanunch cnegyrowue 3agaun: 6e3o0nacHoOCTb PeakTopos, paboTbl peno3uTopues n 06-
paweHus ¢ PAO u OAT, ynpaBneHmne katacTpouuecKmmn puckami, KOHTponb coctosiHusa A3C, und-
poBu3aumsa npoekTuposaHua A3C, ycoBepLieHCTBOBaHME TEXHONOMMUYECKOro npoLecca 1 knbepbe-
3onacHoctb AJC (Losev, 2018).

% Decision on the reuse of Commission documents: http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CE-
LEX:32011D0833

% |AEA. (2009). Implementing digital instrumentation and control systems in the modernization of nuclear power plants.
https://www.iaea.org/publications/8057/implementing-digital-instrumentation-and-control-systems-in-the-moderni-
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B EC ewe He npuHsATa [lupekTusa, kotopas 6bl perynuposana npuMeHeHue LUGPOBbIX Tex-
Honorun B cepe obpawieHns ¢ PAO n OAT. Mpu 3Tom B pamkax Lndposoir ctpaterum EK 2018 T.
n GopmmupoBaHue Ludposoro byayuwero EBponsl 2020 I. psf €BPONENCKUX CTPAH, TaKne kak DpaHuus,
CnoBakus lepmaHus, Hauanu NPUMeHATb LUGPOBbIE TEXHOMOTUN B CUCTeMax KoHTpons A3C
11 NPV BbIBOZE M3 3KCNAyaTaLun AgepHbIX 06bEKTOB, N03BONAA IKCNepTam YAYULWUTb NNAHUPOBaHNEe
11 peanu3auuio TPEXMEePHOro MOAENMPOBAHNS, UMUTALMK, BU3yanu3aLuu, BUPTYaAbHOW PeanbHoCTH,
N n apyrux nopo6HbIX NpunoxeHnin?. Mo nporHozam MATATI, k 2030 I. OXWAAETCA BbIBOA U3 IKC-
nayatauum ot 12 40 25 % sAePHbIX 3NeKTPOIHepreTUecknx mowHoctein 2020 r2® NHHOBALMOHHbIE
LNdpoBbIe TEXHONOTUM MOTYT NPEA0CTaBUTb BXHYIO MH(OPMALLMIO ANS NNAHMPOBAHUSA U peann3sa-
LM NPOEKTOB BbIBOAA M3 3KcnayaTauuu A3C, KOTopble ABNAIOTCA MEXANCLUNINHAPHBIM NPOLLECCOM,
KOTOPbIA BK/IOUAET Takne BUbl eATENbHOCTH, KAk onpeaeneHine GuUnNUeckux u paanonormueckix
XapakTepucTuk A3C 1 ee OKPeCTHOCTEMN, a Takke [e3aKTMBALMA M AEMOHTX YCTAHOBOK W CTPOM-
TeNbHbIX KOHCTPYKLMIA. «PacnpepeneHHas cuctema 3D-NpoeKTUPOBAHUA € MyNbTUMMU3aLMen pas-
MepHOCTEN NO3BOMAET pPaccyMTaTb OCHOBHble MapameTpbi» M060ro sAepHoro o6bekTa Ha NpoTa-
XeHUW BCero ero umkna xusHegeatensHoctu (Putilov, 2019). Boisog 13 Jkcnnyarauum A3C moxer
3aHATb OT HECKOMbKUX NET 10 HECKONbKUX AECATUNETUI, 0CO6EHHO B C/lyuae OTNOXEHHOO JeMOHTa-
*a, W 3KCMEepTbl 0XMAAIOT, UTO LM(POBbIE TEXHONOTMM YAyULAT NNAHNPOBAHNE N COKPATAT CPOKM,
Heo6XoAMMble NS 3aBEPLIEHNS 3TOM COXKHOI NpoLeaypbl. LndpoBble MOAeNM AAepPHbIX YCTAaHOBOK,
KOTOPbI@ BOCCO3AAK0T TEXHOMOTMMU M KOHCTPYKLIMYM 06BEKTA, BCe Yalle UCNONb3yHTCA ANs NOALEPKKM
3(h(heKTMBHOrO NPOEKTUPOBAHWSA, IKCMIYATALMM W TEXHUUECKOTO 06CNYKMBaHUA. LndpoBbie fBOK-
HUKM CYXAT B KAUeCTBE «3anuceil 06 UCNONHEeHUMY, B KOTOPbIX NOAPOGHO ONNCHIBAETCS, KAK UMEHHO
A7lepHas YCTaHOBKa Obina NOCTPOEHa 1 06CyxMBaNach BO BpeMs ee kcnayarauuu. Liudpposmsauus
A3C TaKke nomoraer noBbICUTb 6€30MaCHOCTb: OHA NO3BONAET AHANN3MPOBATb PA3NUYHbIE CLEHa-
puUM AeMOHTANA C TOUKM 3PEHUSA PAfUALLMOHHOTO 06NyYeHNs paboumx, 4To6bl MOXHO 6biN0 BbIGPATH
Hanbonee 6€30MaACHBIN U3 HUX.

B Hactoswee Bpema EBpatom nopAepxuBaer ucnonb3oBaHue 3D-mofenupoBaHue
W CUMYNALMN Ha 3Tanax NNaHuMpoBaHUA [eMOHTaXa AfepHbix 06bekToB B EC. Tak, Hanpumep,
ITanbaHcKas Komnaxua no BbiBoAy M3 akcnayataunin AIC u obpaueHuto ¢ PAO (SOGIN) npume-
HAna 3D-mopenu v cumynauumM ans obneryeHms NOAroToBKM K JEMOHTaXY Pa3fnuHbIX TUMOB
JHepreTUYECKUX PeakTopoB, a TaKxe A/ ynpaBneHus reHepupyembimn notokamu PAO ¢ nomo-
wbto M. Cnosaukas komnaxua no BbiBoAy U3 akcnnyarauuu AIC n obpauwenuio ¢ PAO (Slovak
Nuclear and Decommissioning Company — JAVYS), Takxe ucnonb3osana 3D-mogenupoBaHue
Y UMUTALMOHHOE MOJeNupoBaHne ana NofAepKKM AeMOHTaXa KOMMNOHEHTOB peakTopos BB3P
Ha A3C boryHuue B 3anaaHoi CnoBakuu. Komnanus JAVYS onpo6oBana 3T MeToAbl ANs onpeje-
NEeHNs 1 NOATBEPXKAEHUA HAWYULLIe CTPATerni pe3Kit KOMNOHEHTOB NEePBUYHOTO KOHTYPA, KO-
TOpble HEOHXOAMMO JEeMOHTUPOBATD, a TAKKE /A Pa3paboTKU MHCTPYMEHTOB [/ U3BNEUYEHNS,
TPAHCMOPTUPOBKN U pe3Ku®.

7 Sydorenko, V. (2021, September 21). Digitalization supports safe and effective nuclear facility decommissioning. IAEA De-
partment of Nuclear Energy. https://www.iaea.org/newscenter/news/digitalization-supports-safe-and-effective-nucle-
ar-facility-decommissioning

»  Semenas, R., & Kaijanen, M. (2014). European clearinghouse: Analysis of events related to NPPs digital instrumentation
and control systems — Summary report of a European clearinghouse topical study. European Commission.
https://publications.jrc.ec.europa.eu/repository/handle/JRC89523
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Oco6oe BHMMaHue EBpatom ypensieT uudpoBOW WHGPACTPYKTYpe, KOTOpas MCMOMb3yetcs
B npouecce o6paweHus ¢ PAO n OAT, npoBepss Ha npakTuke 3pdeKTUBHOCTb HOBbIX MH(OPMa-
LMOHHBIX TexHonornin. «06nako» TpaHchopmupyeT UHAOPMALMOHHBIE TexHonoruu Ha A3C, 06-
NavHble BbIYNCNEHUS YKE Hauyann 0becneunBatb GOMbLIYI0 MAaHEBPEHHOCTb U FMOKOCTb PaboThl
¢ 60nmbwum maccnsom nHdopmauun no PAO n OAAT. 310 Takke ynyuywaeTr AOCTYNHOCTb M MaCLITa-
6upyemocTb IT-cuctem npu 0AHOBPEMEHHOM CHUKeHMM 3aTpar. 06nauHble BbIUUCIEHUS YKE NOKa-
3aN1 3HAUMUTeNbHbIe NPEUMYLLECTBA, B YACTHOCTH, 3@ CYET COKPALLEHUS BPEMEHM, HEOOXOAMMOTO
ANA NPeoCTaBeHNs XOCTUHIOBBIX PeLeHui, 0C06eHHO No TpaHcnopTupoBke PAO.

Mpu 3TOM CoXpaHseTca Bonpoc 0 kubepbesonacHoCTU. Knbepatakm CTaHOBATCA Bce bonee
U30WpeHHbIMU, MTONUTUYECKM MOTUBUPOBAHHbIE KUGEpaTaku HaueneHbl Ha yupexaenus EC, ux
COTPYAHMKOB W, B YACTHOCTM, HA MX MOMAUTMYECKUX NNAEPOB, KaK B UX NPOGeCcCMOHANbHOM, TaK
N B NNYHOI XM3HN (HanpUMep, HaLeNIeHHble HA NUYHbIE YUETHble 3aMUCK 3NEKTPOHHOM NOYTbI).
bonee WMPOKoe MCNONb30BaHNE MOBUIbHBIX YCTPOMCTB, 06MAUHBIX BbIUNCIEHUIA, COLMANBHbIX
ceTen U MHCTPYMEHTOB AN COBMECTHON PAabOTbl C MHTEHCUBHBIM UCMONb30BAHMEM AAHHbIX 03Ha-
yaer, uTo umucno ueneii pactet. Cepbe3Hblil CHON B cucTeMe Kn6ep6He30NacHOCTU MOXET HaHeCTU
3HAUNTENbHbINA yiLepd, BKNOUas U BONPOCH 6e30MacHOCTM SAePHbIX 06beKTOB. Takum 06pa3om,
IT-6e30nacHOCTb ABAAETCA rnaBHbIM NpuoputeTom EC, a KnbepbHe30nacHOCTb UIPAET LeHTpanb-
HYI0 ponb. B EC yxe yHKUMOHUPYET «rny60Ko3WeNn0HMPOBaHHAA 6e30MaCHOCTbY C HECKOMbKIMN
YPOBHSAMMU 3aWuTbl ANA 6MOKMPOBAHNS M/unu 06HAPYXEHUA aTak, 6ONbWMHCTBO KOTOPbIX 06bIY-
HO ONpefensTCs U aBTOMATUYECKU GNOKUPYIOTCS NEPBLIMI NUHUAMM 3almMTbl. OfHAKO, YUUTbI-
Bas pa3mep u CNOXHOCTb IT-cuctem, ncnonb3yembix B EK n EBpatome, knaccuueckue mogenu atak
no-npexHemy NPeACcTaBASAIOT ONACHOCTb: B YACTHOCTM, KpPaXa YUETHbIX AaHHbIX C nomowblo thu-
WMHFOBOW KOMMAHWN WM KOMNPOMETALMS He3alMIeHHON CUCTeMbI, NOBbIWEHNe NPUBUIETHIA
ANs NONYYEHUs NPaB aAMUHNCTPATOPa AN YCTAHOBKW BPEAOHOCHbIX NPOrpamMm Unu IKC-hunbTpa-
LN JaHHDIX.

3akntoyenve

Hauano XXI Beka 03HamMeHOBanoCb 6Opb6ON M HapacTalower FOHKOM 3a LM(POBbIE TEXHONO-
MM IKOHOMUYECKM Pa3BUTLIX CTPaH Mupa. LdhpoBoit NPOEKT CONOCTaBUM MO CBOEN 3HAUUMOCTH
C AAepHbIM NPOeKTOM 19411945 . «Llnchpa» NOMHOCTbIO NepeBepHET NpeACTaBNeHNe YeNOBEYECTBA
0 COBPEMEHHOM MUpe W OTKPOEeT 6OMblUMe FOPU3OHTbI BO3MOXHOCTEI: HAUMHAHMA OT MOSBIEHUS
HOBbIX OTpacnen NPOM3BOACTBA M HOBbIX BOCTPEOOBAHHBIX MPOMECCMI U 3aKaHUMBasA CO3AaHNEM
HOBOI CTPYKTYPOI NOTUCTUKM M 3aHATOCTU HaceneHus. BHeapeHne umdpoBM3aLun B aTOMHYIO Npo-
MbILWAEHHOCTb 06eCneunT, B NepByto ouepefb, 6€30MacHOCTb Ikcnayatauumn A3C, AfepHbIX peno-
3utopues, obpaleHns ¢ PAO n OSIT, cokpaTUT BpemMeHHble 3aTpaTbl N0 06paboTKe faHHbIX N0 PAO
11 OAT, N03BONUT MUHUMU3NPOBATb PUCKM PAANALMOHHOIO 061yUeHNUA 06CNYXIUBAIOLLErO NepcoHana
AepPHOro 06beKTa 1 6nusnexalein Tepputopun. B EC noka elue He NpUHATa AMPEKTUBA, PernameH-
TUpylowas ucnonb3oBaxme «undpbi» n NI npu obpawequn ¢ PAO n OAT, ogHako ucnonb3yemble
EBPaTOMOM MAirkue HOpMbl npasa MATATI B 3T0i 0671ACTV NOMOFAKT HAKOMUTb CBOW OMbIT NPUMEHe-
HUs LMPOBM3aLMKM B AI€PHON HepreTuke. B Gyaywiem Gopmupyiowmnecs HoBble 06LLECTBEHHbIE
OTHOLUEHUS, HECOMHEHHO, TPUO6PETYT NPaBOBOE 3aKpen/eHne B BUAEe NPaBOBOrO akTa Ha TeppuTo-
pun EC, 06061WMB BCIO CKNAAbIBAIOLLYIOCA B HACTOALLEE BPEMSA MPAKTUKY UCcnonb3osaHus U u und-
posu3auuu B obpateHun ¢ PAO n OAT.
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AHHOTaUWA

2021 rog CTan nepenoMHbIM B Pa3BUTMM LMGPOBOro UCKycCTBa. LLInpokoe Mcnonb30BaHNe HeB3aMMo3aMeHse-
Moro 610kueitH TokeHa (non-fungible token, NFT) B apT-WHIyCTPUM NPOM3BENO PEBOIOLMIO B CACTEME 3aALUTHI
W nepefaun npaB MHTENNEKTYanbHOW COBCTBEHHOCTU. AreHTbl MEPecTaT 6biTb NOCPEAHNKAMU MEXAY XyA0K-
HUKaMU 1 LEHUTENAMU UCKYCCTBA, CTPUMIHTOBbIE CEPBUCHI — MEXAY My3blKaHTamu v cnywarenamu. Mpu nomo-
LM TEXHONOTUM BNIOKYENH Y aBTOPOB NOSBUNACH BO3MOXHOCTb NONYUaTh BO3HATPAXAEHNE 33 NPOAAXY Npon3Be-
LEHUI HA BTOPUYHOM PbIHKe U 3a UX NOCAeAyioLee MCNoNb3oBaHue. CerofHs NPaKTUUECKI He 0CTanoch Tex, KTo
He cnblwan 06 NFT. Ho To, uto Mbl 3Haem 06 NFT ceiiuac — nuiub Bepxylka ancéepra. MoteHuuan NFT orpome:
OH [JaneKo BbIXOAWT 32 Npefenbl U306pa3nTenbHOrO NCKYCCTBA, C KOTOPbIM BO MHOTOM bl CBA3aH NepBbIN aXMo-
TaX. Mbl C(MOXeM 0CO3HaTb Te BO3MOXHOCTH, KoTopble npeaoctaBnset NFT, TofbKo CnycTa HECKONMbKO NeT.
OueBuAHa BAXXHOCTb aieKBaTHOM NPaBoBON 0CHOBbI Anst NFT 060poTa. O4HAKO poCCUiicKoe 3aKOHOAATENbCTBO,
KaK MOXET NOoKa3aTbCs, 06X0AUT 3TOT acneKT CTOPOHOI. MoxHO nu pabotatb ¢ NFT B Poccun? OTBET Ha 3TOT
BOMPOC OUEHb BAXEH ANsi OTPOMHOTO KONMUECTBA XKENALLMX BKNHOUUTLCA B MEXAYHAPOAHDIN PbIHOK NFT — my-
3€eeB, ranepe, XyA0KHUKOB, My3bIkaHTOB, NpeanpuUHAMATENei 1 T.4.

Llenbto paboTbl ABNAETCA 060CHOBAHNUE BO3MOXHOCTI paboTbl ¢ NFT B Poccum npu OTCYTCTBMM CneunanbHOro
NpaBOBOIoO PerynmpoBaHus.

ABTOpbI, MCNOMb3YSA KaK CUCTEMHDIN, TAK 1 CPABHUTENbHDIA METOAbI MCCNefoBaHUS, 0603HaualoT mecto NFT B cu-
CTeme 3aKOHOAATENbHOTO PeryanpoBaHus LMGPOBbIX aKTUBOB (LM(POBOI BaNOTbI, LMGPOBbIX (MHAHCOBbIX
aKTWUBOB, YTUIUTAPHBIX LMGPOBbIX NpaB). OTAEIbHO PACCMATPUBATCA aKTYasIbHble BOMPOCh, BO3HUKAKWME
B KOHTEKCTe B3aUMONPOHNKHOBEHUs NFT 1 npaBa WHTENNeKTyanbHoN co6CTBEHHOCTM. MOCPEACTBOM efYKTUB-
HOro MeToAa B paboTe MCCNEeAYIOTCA HOPMbl AECTBYIOLLETO 3aKOHOAATENbCTBA, NPUMEHUMbIE K PEryIUPOBaHIIO
NFT. Micnonb3ys amnupuueckuii MeTog, aBTOpbl fENATCA CBOUM OMbITOM pa6oTbl ¢ NFT-06bekTamu No poccuitcko-
My NpaBy 1 LEMOHCTPUPYIOT yOe[NTeNbHOCTb CBOMX BbIBOAOB O BO3MOXHOCTY NPEOA0NEHINA NPaBOBbIX po6iem
o6patueHus NFT B Poccum Ha npumepe ycnewwHbIX NPOeKToB N0 TOKEHU3ALMN NPon3BefeHIi f0CyAaPCTBEHHOTO
IpMuTaxa, KONNeKLNi Apyrux My3ees, YaCTHbIX COBPAHMI, PABOT MONOABIX XYAOXKHUKOB.

Pesynbtatom pa6oTbl ABAAETCA 060CHOBaHME BO3MOXHOCTU obpalieHus NFT B Poccumn npu oTcyTcTBUM Cneum-
abHOT0 NPABOBOrO PErynupoBaHns 1 hopmupoBaHNe TaKo MOJENN NO CTPYKTYPUpOBaHuio caenok ¢ NFT, ko-
TOPas NOHOCTbKO COOTBETCTBYET TPEGOBAHNAM POCCUIICKOTO 3aKOHOAATENbCTBA.

B kauecTBe maTepuanos MCCNeLOBaHWA UCMONb30BANNCh OTEUECTBEHHbIN U 3apYOEXHbIA OMbIT TOKEHU3ALMN
06beKTOB LM(POBOro MCKYCCTBA, A Takke OTeUeCTBEHHAA 1 3apybexHan nuTepaTypa, NOCBALLEHHAsA NPaBOBbIM
npo6nemam NFT.
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Abstract

The year 2021 was a turning point in the development of digital art. The widespread use of a non-fungible tokens
(NFT) in the art industry has revolutionized the modern understanding of intellectual property rights (hereinaf-
ter — IPR) and the transfer of IPR.

The role of agents as intermediaries between artists and art connoisseurs lost its importance, and so did the
role of streaming services. Blockchain technology rewards creators for the sales of works on the secondary
market and their subsequent use.

Today everyone heard of NFT. Nevertheless, what we know about NFT now is just the tip of the iceberg. The
potential market for NFT is enormous: it goes far beyond the visual arts. It will only be a few years before we
realize all the possibilities that NFT brings to the table.

The importance of an excellent legal framework for NFT is apparent. However, as it may seem, Russian legis-
lation bypasses this aspect. Hence, is it possible to work with NFT in Russia? The answer to this question is
significant for many who wish to be part of the international NFT market, such as museums, galleries, artists,
musicians, entrepreneurs.

The purpose of the work is to substantiate the possibility of working with NFT in Russia in the absence of special
legal regulation.
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The authors, using systematic, deductive and comparative research methods, designate the place of NFT in the
system of legislative regulation of digital assets. Using an empirical method, the authors demonstrate the fea-
sibility of overcoming the legal hardships of NFT transactions in Russia on the examples of successful projects
of tokenization of masterpieces of the State Hermitage Museum, works of other museums, private collections,
and creations by young Russian artists.

The result of the work is the justification of the feasibility of working with NFT in Russia in the absence of special
legal regulation and the formation of such a model for structuring transactions with NFT, which fully complies
with the requirements of Russian legislation.

The materials of the research used domestic and foreign experience of tokenization of digital art objects, as well
as domestic and foreign literature on legal problems of NFT.
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Bsepenue

PoiHok NFT

B o6nacTu uncposoro npasa 2021 rof 03HaMeHOBANCA PE3KO BO3POCLIMM BHUMaHuem K NFT' (ot
aHrnuitckoro non-fungible token — «HeB3anMo3ameHAeMblil TOKeH»?). 3T0 NPOM3OLWIO NOCAE TOrO,
KaK HeKOTOpble 06beKTbl MCKYCCTBA 6binu npodaHbl B Buge NFT 3a BHyLIMTENbHbIE CyMMbI. K npumepy,
B (heBpane 2021 r. Ha aykumoHe Christie’s 6bin1a npogaHa uMhpoBas KapTuHa aMepPUKaHCKOro Xy 0X-
HMKa Malika BuHkenbmaHHa B popme NFT 3a $69,35 MnH>. B mapTe Toro e roga B NFT 6bi1a KoHBep-
TUPOBaHa 1 NPoaHa 3a $95 TbicAY* BNOCNEACTBUM COMKEHHAA PabOTa YTMUHOIO XyAOKHUKA BIHKCK
«Morons (White)». Heckonbkumn MecaLamm no3xe, B Mae (hopeHTuitckas ranepes Yohduum npoaa-
na kapTuHy Mukenanmkeno «MagoxHa flonn» 8 thopme NFT 3a $170 Tbicau®. 3T nepsble NPOAAXKM,

1

Poccuiickas rasera. (2021, maii 19). NFT-mokeHbl: ouepedHoli xalin unu 6ydywee pbiHKa UHMesiekmyanbHol co6cmeeH-
Hocmu? hitps://rg.ru/2021/05/19/ nft-tokeny-ocherednoj-hajp-ili-budushchee:rynka-intellektualnoj-sobstvennosti.html
2 QT aHINIACKOro token — eTOH, 3HaK.

PBK Kpunto. (2021, mapt 11). NFT-mokeH npodanu Ha aykyuoHe 3a pekopoHble $69 maw. https://www.rbc.ru/crypto/

news/604a3b479a7947ckd23d2c

Esquire. (2021). B manuu yucpposyto konuto kapmuubl Mukenadweno «MadoHHa JoHu» npodanu 3a $170 mbicay.
https://esquire.ru/articles/262503-v-italii-cifrovuyu-kopiyu-kartiny-mikelandzhelo-madonna-doni-prodali-za-170-tysyach/
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B36yaopaxuBLmMe UUdpoBoiA PbiHOK, 6binK TONbKO Hauanom: abbpeBuatypa NFT AedCTBUTENbHO
cTana cnosom 2021 roaa®, a nepeuncnutb camble goporue NFT-paboTbl ke He npeacTaBnseTcs BO3-
MOXHbIM 13-33 UX PE3KO BO3POCLLEro KONMYecTBa.

BnoxHOBMBLINCD NpUMepoM (hIOPEHTUIACKMX Konner, focyaapCTBEHHbIN IPMUTAX MOATOTOBMU,
a 3aTeM BRepBble B UCTOPUM NPOAAN HA OTKPHLITOM ayKLMOHe NUMUTUPOBAHHYIO KONMEKLI0 My3eii-
HbIX NFT, yn0CTOBEPEHHDBIX MOANNUCHIO AUPEKTOpa My3ess,

YenewHo peanuzosanu NFT yxe n MHOrue pycckue XyaoxHuku®. Hanpumep, Mokpac flamnac npo-
Aan cBov nepsbiin NFT 3a 2,1 mnH py6neid™. yat undpoBbiX XyAoXHNUKOB 404.zero nepesan NFT-pa6oty
B 611aroTBOPUTENbHDBIX LIENAX, U OHA 6blNa peann3oBaHa 3a PeKopAHble Ha TOT MOMEHT 6,6 MIH py6-
nen". B nekabpe 2021 ropa oHnarH-ranepes SAMPLE COBMECTHO C 06befiHeHMEM IKCMEPTOB U3 UH-
AYCTPUI UCKYCCTBA 1 KYNBTYPbI, DUHAHCOB 11 TEXHONOTWI, IOPUCTIPYAEHLAN 11 YIPaBNEeHUs NPOeKTaMi
NFTMASTERTS npepactaBunu nepsyio Kypupyemyto NFT-KONEKLMI0 POCCMIACKOrO UCKYCCTBA, NPOM3Be-
JieHWst U3 KOTOpo# 6binu npoaaHbl 6onee uem 3a 11 mnu pyéneii (https://sample.nftmasters.pro).

0co6eHHOCTb NpopaXu npousBedeHuid LucpoBoro uckycctBa B NFT 3akniouaerca B TOM,
uTO 06BEKTOM TaKNX CAENOK ABNAKOTCA HE CaMu Npou3BefeHNs LU poBOro NCKYCCTBA, a YHUKANb-
Hbll LdPOBOW Kof (TOKEH), B KOTOPbIA Takue npou3BeaeHus (Hanpumep, KapTuHa, BUAEO3ANUCh
WM MHON LUMpPOBOI (haiin) npeaBapuTeNnbHO KOHBEPTMPOBANUCh. MHbiMM cnosamu, NFT — 310
3anucb B pacnpeaeneHHom peectpe (6nokueitH). Kaxaas 3anuch B 6710KkueiiHe COLEPXMUT YHUKaNb-
Hble JaHHble, KOTOPbIe HEBO3MOXHO MOAAENATb MK CKONMPOBATb. 3Ty 3aN1Cb MOXHO Nepeaatb Apy-
roMy nonb30BaTento COOTBETCTBYIOWEr0 pacnpefeneHHOro peectpa. Mpu 3ToM NpexHWA Bnage-
new, 6€3B03BPaTHO YTPAUMBAET TOKEH NOC/e ero nepeaaym.

Takas 0cobeHHOCTb NFT fenaet ux noxoxumm Ha dusnueckue 06beKTbl. ECNM 06bIUHBIA INnek-
TPOHHbIA (haiin MOXHO OTNPABUTL MOAYYATeNIo, MPN 3TOM COXPAHWB ero Y Cebsl, TO aHaNOrMUHbIiA
3NEeKTPOHHbINA (hain, BblpaxeHHbIn B NFT, CTaHOBUTCA YHUKANbHbIM — NepeaaBas ero noayyatento,
Mbl HEU36EXHO NNILAEMCA €r0 CaMi, KaK 6yaTo 6bl Nnepefaem npuobpeTaTento Kakon-nubo husmnue-
CKNI 06BEKT.

B oTnmume oT 06bIUHBIX INEKTPOHHbIX (hannoB, opuriHan taina, 3akpenneHHoro B dopme
NFT, Bcerga OTAMUYMUM OT CBOEN KOMWN, MOCKOMbKY BOKUYEIH XPAHUT 3annCh 0 CO3AaHNN, BNafeHUN
U nepenaue TOKeHa. Takke TEXHONOMUA BNIOKUYEIAH rapaHTUPYeT NPUHAANEXHOCTb KOHKPETHOrO TO-
KeHa Tonbko ofHoMy Brnagenbuy. bnarogaps NFT y Xya0XHMKOB NOABUACA WAHC HA Npopaxy uud-
POBbIX NpoK3BefeHNiA. PaHee LcpoBble paboTbl PacnpoCTPAHANNCD NPEUMYILECTBEHHO BecnnaTHO
Nno NpuumHe nerkoct konuposaHus. NFT-chopmaTt No3BONMUN XY[OXHMKAM WHBECTUPOBATbL BpeMs

& BblkoBCKMiA, A. (2021, nekabpb 27). TokeHbl npespawaomcsa 6 mokc: 10 cambix dopoaux NFT-npou3ssedeHuti Ha ayKyu-
OHax 2021 20da. Forbes. https://www.forbes.ru/forbeslife/450565-tokeny-prevrasautsa-v-luks-10-samyh-dorogih-nft-

& Partz, H. (2021, September 7). Russian State Hermitage raises $440K via Binance NFT auction. Cointelegraph.
https://cointelegraph.com/news/russian-state-hermitage-raises-440k-via-binance-nft-auction

°  MapkuHa, T. & Casuukas, A. (2021, mait 11). Apm-zpynna AES + F noepywaemca e NFT. The Art Newspaper Russia.
http://www.theartnewspaper.ru/posts/9050/

© PBK Crunb. (2021, mapr 12). Mokpac /lamnac npodan ¢omo ceoeli pabombl HA KPUNMOAyKLYUOHe 3a 2 MAH py6rel.
https://style.rbc.ru/repost/604b47c09a79471cad131fec

" Tekdeeps. (2021, April 15). NFT-painting of Russian authorship was sold at a charity auction for a record 6.6 million rubles.
https://tekdeeps.com/nft-painting-of-russian-authorship-was-sold-at-a-charity-auction-for-a-record-6-6-million-rubles

CTATbI 47


https://www.forbes.ru/forbeslife/450565-tokeny-prevrasautsa-v-luks-10-samyh-dorogih-nft-proizvedenij-na-aukcionah-2021-goda
https://www.forbes.ru/forbeslife/450565-tokeny-prevrasautsa-v-luks-10-samyh-dorogih-nft-proizvedenij-na-aukcionah-2021-goda
https://www.rbc.ru/crypto/news/60e2f4609a794732c30fc130
https://www.rbc.ru/crypto/news/60e2f4609a794732c30fc130

Digital Law Journal. Vol. 3, No. 1, 2022, p. 44-66
Yuriy V. Brisov, Aleksey A. Pobedkin / Legal regime of NFT (Non-Fungible Token) in Russia

nycunua B Co3faHne YHUKa/bHbIX, CNTIOXHbIX, HEMOBTOPUMbIX ﬂpOI/I3Be,£leHI/1I7I, YTO B LIe/TIOM NMO3BONN-
10 BbIBECTU LLI/I(t)pOBOE NCKYCCTBO Ha NpUHUMUNNANbHO HOBbIIA ypOBeHb12.

OcHosHas npobnema ucnonb3oBanus NFT B Poccum

OcHoBHas npaBoBas npo6nema ucnonbosanus NFT B Poccun — OTCyTCTBME CReLnanbHoro npa-
BOBOIO perynupoBaHus. BU3Hec n XyAOXHUKIA He MOHUMAIT, MOXHO N PaboTaTb U Kak paboTaTb
¢ NFT B Poccum.

YuntbiBas OrpaHuueHns, npegycmotpeHHble QefepanbHbiM 3aKoHOM «O LMGPOBbIX (DMHAH-
COBbIX aKTMBaX, UMPOBON Ba/lTe U O BHECEHUU W3MEHEHWUI B OTAeNbHble 3aKOHOAATENbHbIe
akTbl Poccuitckoit Gepepauumn» ot 31.07.2020 NO 259-03° (ganee — 3akoH «O LIOA») B OTHOWEHUN
060poTa LNdPOBOI BakOTbl, NPaBMIbHOE ONpeaeneHue NpaBoBoro pexnma NFT oueHb BaxHo.

OT 3T0ro 3aBuUcKT, 6yayT N NFT neranbHbl B POCCUN UK HET, CMOTYT MU POCCUICKIUE NPEANpPUHU-
matenu, XyA0XHUKM, ranepen, My3en aKTUBHO BKIOUUTHCA B MEXIYHAPOAHbINA PbIHOK NFT, 06bem Ko-
TOPOTO PacTeT B reOMeTPUUECKoil nporpeccui: 3a 2020 r. — $315 MaH™, 3a nepsyto NoNoBUHY 2021T. —
$2,5 Mnpa’, 3a Becb 2021 1. — 6onee $40 mnpa’.

Llenblo uccnenoBaHus ABASAETCA 060CHOBaHWE BO3MOXHOCTI paboTbl ¢ NFT B Poccun npm oTcyT-
CTBUW CneLyanbHoOro NPaBoBOro PerynnpoBaHns 1 pa3paboTtka Takon mogenn obpatieHus NFT, ko-
TOpas NOMHOCTbIO COOTBETCTBYET TPE6OBAHMAM POCCUIACKOTO 3aKOHOAATENbCTBA.

Pa6ota CTpyKTypupoBaHa cnegyowum obpasom.

B nepsom pasgene paccmartpmBaetcs mecto NFT B cucteme umpoBbIX aKTUBOB, NPeAYCMOTPEH-
HbIX POCCUICKNM 3aKOHOAATeNbCTBOM (LMpoBas Baniota, LNGpoBbie (HAHCOBbIE AKTUBbI, YTUAN-
TapHble uMdpoBble Npasa).

Bo BTOpOM pa3gene uepes COOTHOWEHNE C MOUMEHOBAHHbIMM LIM(POBBLIMIA AaKTUBAMM BbICKa3bl-
BAlOTCA NPeSoKeHNA No YCTAaHOB/IEHWIO NPAaBOBOro pexuma NFT u onpefeneHnio HopM, NpUMeHN-
MbIX K UX PErynmpoBaHuio.

B TpeTbem pasgene yaensietcs otaenbHoe BHUMAHWe npobneme B3aumogeiicteus NFT 1 npasa
WHTENNEKTYaNnbHOM COBCTBEHHOCTH.

B ueTBepTOM pasgene AeMOHCTPUPYETCS BO3MOXHOCTb MPEOfONeHus NpaBoBbiX Npobnem 06-
paweHus NFT B Poccun Ha npumepe ¢ TOKeHU3aumein npou3BefeHnin fTocyaapcTBEHHOMO IPMUTaXA.

Knacendukaums uudposbix akTUBos

Kak 6bin0 0TMeUeHO paHee, OCHOBHas npobnema perynuposaHns NFT 3akniouaeTtcs B TOM,
YTO POCCUIICKOE 3aKOHOAATENbCTBO He cofepuT onpeaenexns NFT n HUKAaKMM 06pa3om He pe-
TYNUPYeT faHHbIA BUJ TOKEHOB, NPN 3TOM ipyrue NonynsapHbie BUAbI TOKEHOB NCCNeN0BaHbI U Ae-
TaNbHO OMUCAHDI.

% (Christie’s. (2021). Beeple gets real. A new work by the world’s most famous digital artist will highlight Christie’s 21st
Century Evening Sale. https://www.christies.com/features/Beeple-gets-real-with-human-one-11940-7.aspx

B (enepanbHbli 3aK0H «O LUGPOBbIX UHAHCOBBIX aKTUBAX, LN(POBOI BantoTe 1 0 BHECEHUM U3MEHEHWIA B OTAENbHbIE
3aKoHofaTenbHble akTbl Poccuiickoi Gepepauuny». CobpaHne 3akoHodatenbctea Poccuitckoi Oeaepauum, 2020, NO 31

(yactb 1), Cratbsa 5018.

% (erucos, B. (2022, aHBapb 4). PbiHOK yughposozo uckyccmea u NFT nmpesvicun $40 mapd e 2021 20dy. 3D News.
https://3dnews.ru/1057278/rinok-tsifrovogo-iskusstva-i-nft-previsil-40-mlrd-v-2021-godu
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B pesynbrate NFT, cywecTBylowue 1 060paumBaiolmecs ToNbKo B LU(POBOM NpPOCTPAHCTBE,
HAUMHAIOT OWN6OYHO CMEWMBaTb C MHLIMI LNAGPOBLIMM AKTUBAMK, MPSMO MOMMEHOBAHHbIMM
B 3aKOHO/ATe/bCTBE: LM(POBON Ba/IOTOI (KpUNTOBaNTON), LMGPOBbLIMI HUHAHCOBBIMM AKTUBAMM,
YTUNUTAPHBIMK LMchPOBLIMI NpaBamu’. KpaTko oxapaktepusyem AaHHble L(POBbIe aKTUBbI, UX NO-
ApOo6HOe cooTHowWeHNe ¢ NFT 6yneT paccMoTpeHO BO BTOPOM pasfene pabdoTbl.

Lindposas Baniota (kpuntoBaniota)

Lindposas Bantota noumeHoBaHa B 3akoHe «0 LIDA» (4.3 ¢t 1). 3 gNUHHOrO onpefeneHuns MoX-
HO BbIBECTM /1BA OCHOBHbIX MPU3HaKa LM(POBOI BanioThl:

1) OHa MOXeET 6bITb NPUHATA B KAUECTBE CPEACTBA NNaTeXa v (Unn) B KAUECTBE UHBECTULMIA,

2) oTCyTCTBYET NULO, 0653aHHOE Nepes obnaaatenem UMpoBON BasioTbl.

Knaccuueckum npumepom KpunToBankoTbl ABASETCA Bitcoin unu uHble anbTKOWHBI®, Hanpumep,
Ethereum (https://ethereum.org/ru/).

NMobas KpuntoBaniTa ABNAETCA TOKEHOM, NMOATBEPXAAKWMM obnafaHne onpeaeneHHbiM
KONMYeCTBOM LN(POBOro aKTUBa, KOTOPbIM MOXHO PacniaunBatbCs, T. €. TOKEH KPUNTOBANOTbI
ABNSAETCA NNaTeXHbIM TOKEHOM (payment token). MnaTexHble TOKEHbI, KaK U 06bIYHbIE A€HbIW, AB-
NAOTCA B3aUMMO3aMeHsAeMbIMU, NOCKONbKY 06M1afaTeNt0 BaXHO NULb KONMUMYECTBO HAaXOAALLMXCA
B €ro KPUnToKOLe/bKe TOKEHOB, @ He WX YHUKaNbHOCTb, KOTOPAsA Y NNATEXHbIX TOKEHOB B MPUH-
Lune OTCYyTCTBYET.

Paccyxaan o NnaTexHon (yHKLUMM TOKEHOB LMGPOBOK BaNioTbl, BAXHO YNOMAHYTb COfepXalLle-
ecs B U. 5 CT. 14 3akoHa «O LIOA» orpaHnyeHne Ha NPUHATAE POCCUICKMMI KOPUAMYECKUM ANLAMM
W POCCMICKMMI pe3nfeHTaMin LdpoBOi BaNOTbl B KauecTBe BCTPEUHOrO NPefoCTaBNeHuUs 3a To-
Bapbl, paboTbl UK yciyru. MoXeT CNOXUTbCA BreyatneHune, 4to JaHHOe OrpaHuyeHne NoaHOCTbIo
HWUBENMPYET NNATEXHYI0 NPUPOAY TOKEHOB LU(POBON BastoTbl. 0406HbIA NOAX0A HENb3s NPU3HATL
y6enuTeNnbHbIM N0 CNEAYIOLWMM COOBPAXKEHNAM.

B u. 3 cT. 13akoHa «0 LGA» npsimo roBoputcs 0 PyHKLUMM LMPOBOIA BaNioTbl — OHA MOXET 6bITb
NPUHATA B KAuecTBe CPEACTBA NnaTexa. bonee TOro, POCCMIACKMIA 3aKOHOAATENb He 3anpelLaeT npu-
HUMaTb LMUPOBYID BaNOTy B KauecTBe CPeACcTBa NaTeXa HaXOAAWMMCS Ha Tepputopumn Poccum
Hepe3uaeHTam (u. 5 cT. 14 3akoHa «0 LGA»). CnenosatesnbHO, POCCUACKIA PE3UAEHT MOXET pacnna-
TUTbCA LMGPOBOK BaNIOTON C HEPE3UAEHTOM.

3aKoHOfaTeNbHbIE OFPAHNUYEHUS HUCKOMbKO HE MEHSIOT CYLLHOCTb LM(POBOro aKTUBA: TOKEHDI
LM poBON BaKOTbI ABASIOTCA NAATEXHLIMI MO CBOEN NPUPOJE.

Lindposbie GpuHAHCOBbIE aKTUBbI

MoHaTMe uMdpPoBbIX PUHAHCOBBIX aKTMBOB (nanee — LIGA) onpefeneHo 3aKoHoAaTenem B u. 2
cT. 13akoHa «0 L®A». OcHoBHble npusHaku LIOA, BbiBOJMUMbIE U3 ONpefeneHns, cnepytolme:

1) LIOA — 370 umdppoBbie npasa (uale BCero KOpnopaTusHbIe), BbiMycK, YYeT 1 06paliieHine KoTo-
PbiX BO3MOXHbI B UH(OPMALIMOHHON CUCTEME,

2) Bbinyck LIGA BO3MOXEH TONbKO B NOPAAKE, NPeaycMOTPEHHOM 3akoHom «O LIOAY.

V. Cm., Hanpumep: baxk Poccun. (2022). Kpunmoeaniomol: mpeHobl, pucku, mepbi. Joknad bakka Poccuu ons o6ujecmeeH-
HbIX KOHCYnbmayuu.
https://www.cbr.ru/Content/Document/File/132241/ Consultation_Paper_20012022.pdf. bauk Poccuu yTeepiaer, 4o NFT
OTHOCUTCS K Pa3HOBUAHOCTI TOKEHU3MPOBAHHbIX aKTUBOB, NOATBEPXKAAIOLIMX NPABO HA NONYYEHUE ONPEAENEHHONO TO-
Bapa Unu ycnyru, T.e. otoxaectsnset NFT u yTunutapHble umcposble npasa.

' KpunToBanioTbl, NOSABUBLIMECS nocne Bitcoin.
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B 3TOM npuHuMnuanbHoe otnume LKA oT KpUNTOBanioThl, BbIMYCK KOTOPOI HUKAK He CBAA3aH
C cobntoneHnem Tpe6oBaHuin 3akoHa «0 LIGAY.

Kpome Toro, B H(hopMaLMOHHOI cucteme (B KOTOpOR MPOMCXOAAT BbINYCK, yueT n obpale-
Hue L®A) cywectsyer onepatop (ct. 5 3akoHa «O LDA»), BKNuaemblit B peectp oneparo-
poB baHkom Poccuu. B cnyuae ¢ KpunToBanoTaMu HUKAKOro OnepaTopa He CyLecTBYeT, UMpoBble
Ba/OTbl 06palLaloTCs B pacnpefeneHHoOM JeLeHTpann3oBaHHOM peecTpe 6e3 Kakux-nmbo nocpea-
HUKOB 11 OTBETCTBEHHbIX NNL.

YrunutapHbie uu¢poBble npasa

YrunuTapHble uudposbie npasa (nanee — YLM) 3akpennewbl B cT. 8 ®3 ot 02.08.2019 N@ 259-03
«0 NpMBNEUEHNN MHBECTULMIA C UCMOMb30BaHNEM MHBECTULMOHHBIX NNATopM U O BHECEHWUN U3-
MeHeHuiA B 0TAeNbHbIE 3aKOHO/aTeNbHble akTbl Poccuiickoit Mepepauumn»” (nanee — O3 N2 259-13).

OcHoBHble npu3Haku YLI:

1) 06paLAKTCA NULIb B MHBECTULMOHHOW nnatdopme (noj Heit NOHUMAeTCs HBOPMALMOHHAS
cucTema B MIHTepHeTe, UCnonb3yemasn Ans 3aK/ioueHns 0roBopoBs MHBECTUPOBAHS),

2) B cogepxaHue YU Bxogur:

= npaso Tpe6oBarb nepeaaun seln (ewei);

= NpaBo Tpe6oBaTb Nepefauk UCKNIOUUTENbHBIX NPaB Ha Pe3yNbTaTbl MHTENNEKTYaNbHON AeaTeNb-
HOCTY 1 (MNK) NPaB MCMONb30BAHNA PE3YNbTATOB UHTENNEKTYaNbHON AEATENbHOCTH;

= NpaBo Tpe6oBaTh BbINOMHEHNS PAbOT 1 (UnK) OKa3aHMA yCnyr.

NFT

B 2017 rogy nosBunach 0cobas Kateropus TOKEHOB, 060POT KOTOPbIX OCYLECTBASETCA B 6NOK-
yeitHe. NFT ABNAKTCA HEB3auMo3amMeHAeMbIMI (MIHAUBIUAYANbHO-0NPEAeNeHHbIMM) 1 He MOTYT 6biTb
3ameLLeHbl JpYyrnMmu aHaNornyHbIMN TOKEHaMMU.

NFT co3patoTcs nocpencTBOM TOKeHM3aLMK, KOTopas NpeACTaBseT cO60i NPOLECC 3aMeHbl iaH-
HbIX YHUKANbHbIMYM NAEHTUDMKALMOHHBIMYM CUMBOMAMI, COXPAHAIOWMMN BCIO HEOHX0AUMYI0 MHEOP-
MaLMI0 0 AaHHbIX 6€3 ywepba ans ux 6e30nacHOCTU.

TokeHu3aumMs uMpoBbIX NPONU3BEAEHMIA CTaNna BO3MOXHA 6Gnarofaps noseneHuio B 2017 rogy
Ha 6nokueitHe Ethereum ctanaapta ERC-721, koTopblid NO3BONSET CO3AaBaTh YHIUKAMbHBIE TOKEHbI. B Ha-
CTOALLMI MOMEHT 3TO HEe eIMHCTBEHHDbIN CTaHAApT co3faHua NFT Ha 6nokueliHe Ethereum. Hanpumep,
npw nomoLuy ctaHaapta ERC-1155 B oauH NFT MOXHO NOMECTUTb HECKOMbKO NPOM3BEAEHNIY.

Mpy 3TOM CyLLECTBYET TPX BO3MOXHbIX CNOCO6A «NOMELLEHNS» NPON3BEAEHNA UCKYCCTBA B HNOK-
yeitH. TepBblil — 3T0 TOKEHWU3ALMA aHANoroBoro o6bekta (Hanpumep, pa6ota «Morons (White)»
B3ankcu?). Bropoli — ToKeHU3auma 06bekTa, CO34aHHOM0 B 3NEKTPOHHOM thopMe (Hanpumep, uud-
poBas KapTuHa Maika BuHkenbmaHHa «lepBble 5000 AHen»?). HakoHeLl, LNdpoBOI 06BEKT MOXHO
co3/atb cpa3y Ha 6nokueiine (CryptoPunks Lavra Labs (https://www.larvalabs.com/cryptopunks)).

¥ QepepanbHblii 3aKOH «O NPUBNEYEHUI UHBECTULMI C UCMONb30BAHNEM MHBECTULMOHHBIX NNAaT(OpPM 1 O BHECEHUN
U3MEHEeHMI B OTAENbHbIe 3aKOHOoAATeNbHble akTbl Poccuiickoil Deaepaunn». CobpaHne 3akoHoAaTeNbCTBA POCCMICKOM
Mepepauuu, 2019, NQ 31, Cratbs 4418.

2 Ethereum. (2021, pekabpb 22). ERC-1155 Multi-token standard. https://ethereum.org/ru/developers/docs/standards/
tokens/erc-1155/
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Cnocobbl TOKEHNU3aLMN BaXHO pa3nuuaTb, NOCKONbKY OT 3TOM0 3aBUCUT 0pUAUYECKOE CTPYK-
TypupoBaHue CAeNoK, cBA3aHHbIX ¢ obopotom NFT. Hanpumep, ecnn TOKeHU3UpyeTcsa aHano-
roBoe npoussefeHue Ans fanbHenwen peanusauuu NFT Ha MapkeTnnence, U PUCT CONpo-
BOXJAET AaHHYI0 CAenKy, He06X0ANMO 06paTUTb 0CO60e BHUMAHME HA TO, Kakas cyabba byaer
B JanbHellWeM y aHanoroBoro npousBeaeHus, KTo 6yaeT ero npaBoo6nagarenem, nepengyt
nn K npuobpetatento NFT kakue-nub6o npaBa Ha aHanoroBoe npoussefeHue. bonee nogpoo6-
HO BOMPOCHI pacnpefeneHns UCKNIYUTENbHbIX NpaB 6yayT pa3obpaHbl B TPETbEM W YETBEp-
TOM pasfenax paboTbl.

Co3paHHblii NFT peanusyet cepTudUKaT NOAJMHHOCTM, CBA3AHHbIA C onpefeneHHbIM Ludpo-
BbIM aKTMBOM. UHbiMM cnoBamu, NFT Kak cepTUdMKAT NOANMHHOCTI (CTPOUKM KOAA, 3anucaHHble
Ha 610KUeliHe) NOATBEPKAET, KTO BNajeeT OpUrMHanbHoN Bepcuen Lt poBoro 06bekTa HecMoTps
Ha TO, UTO ero MOXeT NOCMOTPETb UMK CKAuaTb Ka/blil: TOUHO TaK e, KaK KapTUHA MOXET NpuHaj-
NeXaTb My3€l0 UK YaCTHOMY NIULY, HO ee MOXHO YBUAETb Ha BbICTAaBKE UK B KaTanore.

LleHHOCTb paboTbl nocne co3fnaHus NFT HaxopuTcs B TokeHe. CnefoBaTenbHO, NOKYNKa TOKeHA
aHaNornyHa noMyyYeHnio Npaga CO6CTBEHHOCTN Ha Npou3BeaeHne — npuobpetas NFT, ero BnageneL
CTAaHOBUTCS €MHCTBEHHbIM 06nagatenem CBA3aHHOMO C TOKEHOM LM(pPOBOro 061bEKTA; OTUYXAASs
NFT, Bnapenel, TepseT AocTyn K uudpoBomy 06bEKTY, Kak 6yATO 6bl OH NpoAan Belyb, MUWKUBLINCH
ee nocne npoaaxu. Mpu 3Tom HenocpeaCTBEHHbIM 06HEKTOM NPOAAXKM ABNAKTCA HE CaMil KAapTUHbI/
BUE0/ Apyrie apT-06beKTbl, @ MULIb YHIKANbHbIA LU POBON Kop,

Takum 06pasom, (1) ncxops m3 ocobeHHoCTel o6paueHns NFT Ha 6nokueiiHe, He npeanonara-
I0LLEro yyacTue Kakux-nubo onepatopos, (2) yunTbiBas BO3MOXHOCTb CAaMOCTOATENbHOIO CO3/aHusA
NFT 6e3 cobnionennit Tpe6osanuii 3akoHa «0 LAY, (3) a Takke NpUHUMAA BO BHUMAHNE He NnaTex-
Hyl0, @ NpaBonoATBepxaatowyo GyHkumto NFT, moxHO caenatb BbiBog 0 ToM, uto NFT He siBnstoTCs
HU UM POBLIMI (DMHAHCOBBIMI aKTUBAMM, HI YTUAUTAPHBIMU LNPOBbIMUM NPaBamMu, HU LUPOBOK
BaNOTON.

OueBuaHo, uto NFT 370 LNPOBOI aKTUB Sue generis, T. e. LNdPOBOI aKTUB, AN KOTOPOTO AONY-
CTUMO B flanbHeNLeM CneLmanbHoe NpaBoBoe PerynupoBaHne, MOCKOMbKY HI OfiHA U3 UMEIOLLMXCS
B 3aKOHO/aTeNbCTBE NPABOBbIX KOHCTPYKLMIA HE MOXET 6bITb NPUMEHeHa B cuny ocobeHHocTen NFT
KaK MHOMBUAYANbHO-0NPeeNeHHOro TOKeHa.

MOXHO TaKXe AONYCTUTb, YTO 3aKOHOAATENb YMbIWAEHHO 06paTUA B30P NUWb HA OTAEbHblE
BUJbl TOKEHOB, CBAI3aHHbIE C ONpeAeneHHbIM 06beMOM pucKa. TOKEHDbI, He NpeAcTaBsoWMe pucka
ANA 3KOHOMMYECKOro 060poTa (TaKMX TOKEHOB B TEOPUN MOXET 6biTb HECKOHEUHO MHOTO), HE Bbl-
3bIBAIOT UHTEPEC Y 3aKoHoAaTens. COOTBETCTBEHHO, pacliupus nonoxenus ct. 128 NK PO 06 o6bek-
Tax rPaX@AHCKUX MpaB MOHATWEM «Un(pPOBble NMpaBa», 3aKoHoAaTeNb AONYCTU BO3MOMXHOCTb
06opoTa LMpOoBbIX aKTUBOB, MPAMO HE OTHECEHHbIX K LM(POBbLIM NPaBaM, B PEXUME KMHOTO UMY-
wecTBay. B T0 e Bpems, oTgenbHble BUAbI LMGPOBbIX NPaB, cnelyuanbHbiM 06pa3oM NoUMeHOBaH-
Hble B 3aKOHe, UMEIOT M3N0MEHHDIN B JAHHOM 3aKOHE PeXUM PerynmpoBaHus.

NFT ¢ Touku 3PEHNA npaBa: 0TCYTCTBUE CNELIMA/IBHOI0 3aKOH0AaTE/IbHOI0 PeryinpoBaHug

MoCKONbKY POCCUICKOE 3aKOHOAATENbCTBO HE COREPHUT CreLnanbHbix Hopm 06 NFT, nepeocre-
NeHHOW 3aaueil ABNAETCA onpeaeneHine Tex NpaBoBbIX HOPM, KOTOPbIE MOXHO NPUMEHUTD K laHHO-
My BUAY TOKEHOB N0 aHanOorK 3akoHa. [ins 3Toro TpebyeTca NpoBeCTM aHaNn3 NpaBoBOM NPUPOAbI
NFT u Bbipa6oTartb ux knaccudukaumto. OT TOro, Kakue npaea cogepxartca B NFT, pa3nuuatorca u Hop-
Mbl, MPUMEHUMbIe K UX perynnpoBaHuio.
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Mpasosas npupoaa NFT

YHUKanbHOCTb NFT 06bACHAETCA uepe3 NOHATUSA B3aUMO3aMEHAEMOCTI N HEB3aMMO3aMeHs -
emocTu.

MOHATUA B3aMMO3aMEHSEMOCTU U HEeB3aMMO3aMeHSeMOCTU XapaKTepHbl Ans o6uwero npasa
(AHrnua, CLLAYZ, rne nop B3anMO3aMeHsIeMOCTbI0 MOHUMAETCA CMOCOBHOCTb aKTUBa CBOGOAHO 3a-
MEHATbCA APYTUM aKTMBOM TOrO Xe TUMa 6e3 U3MeHeHus ero kauectsa. CbipbeBble TOBApbl, aKLuH,
OMLMOHbI U BaNKOTbl — 3TO NPUMEPbI B3aUMO3aMeHSEMbIX aKTUBOB: OfMH Py6/ib CBOBOJHO 3aMeHs -
eTcs apyrum pybnem, 6appenb HedTn — Apyrum 6appenem TOro xe copTa 1 T. fi. B3aumo3ameHsemble
aKTUBbI YNPOLAKT 06MEH 1 TOProBble NPOoLeCChbl, MOCKOMbKY B3aMMO3aMeHseMOoCTb NoApasymeBa-
€T PaBHYI0 CTOMMOCTb MeXay aKTuBamu. HeB3aumo3aMeHAeMbIMU ABNAIOTCA TOBAPbl N aKTMBbI,
BblieNeHHble Cpean 4pYrux No NPUCYLLMM TONbKO UM NPU3HAKaM®,

B poccuitckom npaBe NOHSATUS B3aMMO3aMEHSIEMOCTI 11 HEB3aUMO3aMEHSAEMOCTI CBA3bIBAIOT C Be-
Wblo. Bbiaensot nHAnBMNAYanbHO-onNpeaeneHHble Bewy U ey, onpegensemblie pOLOBbIMIA NPU3HA-
kamu (Sukhanov, 2016). B TK PO Takas Knaccudukauma npsmo He NPOBOAMTCS, HO MOHATUA UHANBU-
AyanbHO-0Npe/eneHHbIX 1 POAOBbIX BELLE UCMONb3YIOTCA: Hanpumep, B cT. 398 TK PO (nocnepcTaus
HeNCNoNHeHNa 06A3aTeNbCTBa nepearb UHAMBUAYANbHO-ONpPENeNneHHyI0 Belib) U B cT. 807 TK PO
(Npeametom 0roBopa 3aiiMa MOTYT 6bITb AEHbIIA UV BellM, ONPefieNeHHble POA0BbIMM NPU3HAKAMN).

Knaccndpmkaums Ha MHEMBUAYANbHO-0NpeaeneHHble BEWy 1 BeLm, onpeaensiemble poaoBbiMu
npu3Hakamu, npucyTcreyet B MogenbHom 'K ans crpaH-yyactHuy, CHI™. B cootBetcTBumM € N. 1CT. 33
WHANBMAYANbHO-ONpPeaeNeHHON NPU3HAETCA He3aMeHUMas Bellb, BbiAENEeHHAs U3 ApYruX Beler
Mo NPUCYLMM TONbKO eil NpU3HaKam (LiBETOM, HOMEpOM 1 T.4.). HAMBMAYanu3aumMs no3sonser Bbi-
[eNUTb ONPefieNeHHYI0 Bellb 3 PAa APYTX TaknX e Belleid (Hanpumep, KapTuHa, 10M U T.0.).

Pofi0Bble NPU3HAKN NPUCY LY BCEM BELLAM TOTO Xe POfia l ONPeaensioLLMecs Ynciom, BeCoM, Mepoli.
Beluy, onpenensembie PofoBbIMI NPU3HAKAMM, ABNAIOTCA 3aMeHuMbIMK (1. 2 cT. 33 MoaenbHoro TK).
BcTynas B NPaBOOTHOLIEHUA MO MOBOAY TaKuX BeLed, CTOPOHbI UMEIOT B BUAY Poj Belien (mewwok
KapTochens, TOHHa MasyTa, TbicAYa pybnen), a He onNpeeneHHyI0 Belilb.

Ncxons m3 pacwndposkn abbpesuatypbl NFT, MOXHO caenaTtb BbIBOJ, YTO peub MAET 06 UHOU-
8udyanbHo-onpedesieHHOM MoKeHe, T. €. HeB3auMo3amMeHsieMoM. IHAMBMAYaNbHasA ONpeaeneHHoCTb
NFT cneayeT u3 ero cywecTsa, nockonbky NFT coaepuuT B cebe YHUKanbHbI HEBOCNPONU3BOAUMDIiA
Ko, oTnMuatowmin ero ot apyrux NFT u rapaHTUpyIOLLMIA CYLIeCTBOBAHME NNLLIb OfHOTO IK3eMnAspa
Kaaoro KoHKkpeTHoro NFT. 3T0 03HauaeT, uTo 06/1afiaTeNnb TOKEHa UMEET Ipaso Ha YHUKAbHbIL Yud-
poeoli 06bekm, NPUBSA3aHHbIN K onpeseneHHomy NFT.

CnepoBatenbHo, NFT BoBce He siBnseTcA UM(POBbLIM NPONU3BEAEHMEM, KaK MOXET MOKa3aTbCs
Ha nepsbint B3rAA. NFT — 370 CTpOUKM KoAa, 3anucaHHble Ha 6rokueitte. B To e Bpema NFT npea-
CTaBASAET C060/ MHOTOYHKLNOHANBHBIA UHCTPYMEHT:
= NFT paccmarpmBaetca kak TeXHUUeckoe CpefcTBo®, no3sonsiowee 061eub 06beKT UHTENNEKTY-

aNbHOIA COBCTBEHHOCTN B hOPMY TOKEHA;

% Ppenbko, A. (2018, Hos6pb 7). Non-fungibility. HeesaumosameHnsemocmb Kak Kiueeoe Kayecmeo peanbHbIX aKmueos!
Ve.ru https://vc.ru/crypto/50357-non-fungibility-nevzaimozamenyaemost-kak-klyuchevoe-kachestvo-realnyh-aktivov
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= NFT Kak cnoco6 dukcauum (ceptudukar NoANNHHOCTI) NOATBEPKAAET BNAACHNE YHUKANbHbIM
undpoBbIM 06HEKTOM, 3aKpennseT npaso Bnagenbua NFT Ha 3TOT 06bEKT UHTENNEKTYaNbHOIA
COGCTBEHHOCTU 1 B ONPefeneHHbIX Cyyasx — NPaBo Ha NONYYeHMe CBA3AHHBIX C 06BEKTOM [0-
MOMHUTENbHbIX BO3MOXHOCTEN;

= npu oTuyxaeHUn NFT CTaHOBUTCS CaMOCTOATENbHbIM 06BEKTOM caenku. CBazaHHble ¢ NFT npouns-
BEIeHMSA UCKYCCTBA NULLb CNeAYIT 32 TOKEHOM, HO CaMyi 06beKTaMi CAENOK He ABNAIOTCS.

Buabi NFT 1 HopMbl, npUMEHNMBIE K MX PETYANPOBaHMID
NFT kak «uHoe umyuLecTBO»

Mo o6wemy npasuny NFT He HafensT CBOEro 06nazfatens 0Co6bIMU NpaBamMu, KPOMe 06bIUHbIX
npas BNafeHus, N0Mb30BAHNA U PACMOPAXKEHNA TOKEHOM.

Mpmu3Hakn NFT no cBoeii NPUPOAE CXOXMW C NPU3HAKAMI HAMBUAYANbHO-ONPEAeNeHHbIX BELen:
KOHKPETHblt NFT He MOXET 6bITb 3aMeHeH Ha Aipyroi 6e3 KapAUHaNbHOMO U3MEHEHNs CBOEro Kaue-
CTBa; B OTIMUMeE OT APYrux umdpoBbix 06bekToB, NFT Hefenumbl U He BOCNPOU3BOAMMbI; NPYU OTUYX-
JEHUM NPeXHN Bnagenew, 6e3803BpaTHoO yTpaunsaeT NFT nocne ero nepegaun. MepeuncneqHble
KauecTBa 06bIYHO CBA3bIBAIOT C Bewwamu (Sukhanov, 2016).

Tekct TK PO He cogepxuT onpefeneHus «Bewmu», 04HaKo NOHMMAET NOJ BELLbI0 NpesMeT mare-
PUaNbHOW [IeACTBUTENIbHOCTH, T. €. HEUTO OBELLECTBNEHHOE (MPEAMET, HANNUHbIE IEHbIM, JOKYMEH-
TapHble LieHHble Bymaru). QueBngHo, uto NFT B 6yKBaNIbHOM CMbICNE K BELLaM He 0THOCUTCA. OfiHaKO
ucxoas M3 npusHakos NFT, aHanornuHbIx NPU3Hakam UHAUBNUAYaNbHO-ONPeNeNeHHbIX Bellel, Tpe-
6yetcs Hantn mecto NFT cpefin 06bEKTOB FpaxaaHCKMX NpaB.

Cr. 128 TK PO B uncne 06beKTOB rpawaaHCKUX NpaB BbIAENAET «UHOE UMYLLECTBO», NepeUeHb
KOTOpOro ABNAETCA OTKPbITbIM. bonee Toro, cT. 128 TK PO OTHOCMT K MHOMY UMYLLECTBY U Lud-
posble npasa (ct. 1411 TK P®). MOXHO NpeanonoXuTb, 4o LNMPOBbIE AKTUBbI, HE OTHECeHHbIe
3aKoHoAaTenem npsAMo K LMpoBbIM NpaBam, MOTYT PerynnpoBaThcs NonoxeHusamu cT. 128 Nk PO
006 «MHOM UMYLLECTBEY.

TaKum 06pa3om, C yUeTOM CUCTEMHOTO, TENEONOTNUECKOrO TONKOBAHMA MONOXEHUI FPaXAAHCKOTO
3aKOHOfATeNbCTBA 06 MMyLeCTBe, K TeM TokeHam NFT, koTopble He HafenslT CBOero obnajarens
0co6bIMK NpaBamu (KpoOMe 06bIUHbIX PaB BNAJeHNSA, N0Nb30BAHUS U PACTOPAKEHUA TOKEHOM), Npu-
MEHSAI0TCA NONOXeEHUS CT. 128 TK PO 06 «MHOM UMyLLECTBEN.

K atoi kateropuu NFT npeacTaBAseTcA BO3MOXHbIM YaCTUUHO NPUMEHUTb M NPaBUIA O ABUKU-
MbIX MHAMBMAYANbHO-ONPENeNeHHbIX Bellax N0 aHanoruy 3akoua (ct. 6 TK PO).

NFT, copepxatue A0nosHUTENbHbIE YTUAUTAPHBIE CBOICTBA

B orpaHuueHHblx cnyyasx NFT HagenstoT cBoux o6napateneit [OMOMHUTENbHbIMM NpaBamu
(Hanpumep, TOKeHbl 6UNETOB Ha (YTHOMbHDIA, 6ACKETOONbHBIA MATY? UM TOKEHDI, TPEAOCTaBNSAI0-
ye NpaBo Ha nonyyeHne HU3NYecKoit KONnuM BUPTYanbHO CO3AAHHBIX KDOCCOBOK®S).

TaK KaK yTUAuTapHble TOKEHbI® UCNONb3YIOTCA ANs 3aKpeneHus pasnuyHbIX Npas, 370 No3sonset
caenarb BbiBOA 0 TOM, uTo NFT, Hagensiowme cBoux obnagateneil onpegeneHHbIMIA npaBamm, MOryT
BbICTYNATb B KAUECTBE UHANBUAYANbHO-ONPeAeNneHHbIX LG POBLIX Npas.

7 Brandt, )., & Hurtado, . (2021, July 14). The future of your NBA tickets is virtual — and non-fungible. NBC Sports Washington.
https://www.nbcsports.com/washington/wizards/future-your-nba-tickets-virtual-and-non-fungible

% punbik, K. (2021, nioHb 30). Poccutickue xydoxHuku co3dadym NFT-kpoccosku, pacnedamarom ux Ha 3D-npuHmepe u npo-
dadym Ha aykyuoHe. RB.RU. https://rb.ru/news/nft-sneakers-russia/

» QT aHmmiAckoro utility — nonb3a, cepauc.
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B 10 e Bpema B Poccum He cywiecTByeT NpaBoBOro perynnpoBaHus UHAMBUAYANbHO-ONpese-
NeHHbIX LMGPOBbIX Npas: CT. 1411 TK PO 1 cneuunanbHble 3akoHbl (3akoH «O LGA», ®3 NO 259-03)
He Aa0T NOHATUSA NHAMBUAYANbHO-0NPEAENeHHOMY LLPOBOMY NPaBY, @ TAKXKe He ONpPEeAeNsIoT ero
NPaBOBOI PeXUM. MimetoLieecs Ha JaHHbII MOMEHT NPaBOBOE perynupoBaHie LdpoBbIX Npas CBU-
[LETENbCTBYET O TOM, UTO LM(POBbIE NpaBa ABASAIOTCA POJOBbIMU, NOCKOAbKY X 06/1aAaTeNto BaXHO
UMETb He KaKON-TO KOHKPETHbI aKTWB, @ NMLb ONpefeseHHOe KOMMYeCTBO B3auMOo3aMeHsemMoro
aKTUBA BHYTPU MH(OPMALMOHHON CACTEMbI. Hanpumep, NuLy BaxKHO UMETb ONpeaeneHHoe Konu-
YeCTBO TOKEHOB KpUNTOBANIOTHI Bitcoin, a He KOHKPETHbIA TOKeH, 0603HAYAIOLNA Hanuune AAHHOM
Ba/OTbl B KPUNTOKOLUENbKeE.

B cnyuae ¢ NFT ux 06nafiatento BaXHO UMeTb YHUKANbHBIA HE3aMeHUMbIN KO, KOTOPbINA 3aKpenns-
eT (a) npaBo BnagenbLa Ha KOHKPETHbIA aKTMB B BUPTYaNbHOM NPOCTPAHCTBE, (b) nHble npasa, eciu
NFT coBmeLlLaeT B cebe JONONHUTENbHbIE YTUANTAPHbIE CBOWCTBA. B Cnyuae M3MeHeHNs Koaa Teps-
€TCA CBA3b C OCHOBHbIM aKTUBOM W CO BCEMU CBA3AHHbIMU NpaBamu, U CMbICN cyliecTBoBaHna NFT
nponagaer.

MpeactaBnsetcs, uto k NFT, COBMELLAIOLMM TaKkKe YTUNUTAPHYIO (YHKLNIO, BOSMOXHO NpPUMEHe-
HUMe HOPM 0 LMpPOBbIX NpaBax (cT. 1411 TK PO) nulub No aHanorum 3akoHa.

MowaTue «undposble npasa» (cT. 1411 TK PO) no cyT 0603HauaeT 3adUKCUPOBaHHbIE B 3Nek-
TPOHHO# (UMchpoBoI) hopMe MMyLLECTBEHHDIE NPABA, KOTOPbIE OTBEUAIOT ABYM NPU3HAKaM:

1) OHM JOMKHbI 6bITb «NPAMO HA3BaHbI B KAUECTBE LM(POBbIX B 3aKOHEN,

2) OHW [OMKHbI NPUOBPETATLCA, OCYUECTBATLCA U OTUYKAATbCA HA MH(OPMALMOHHON nAar-
(hopme, «0TBeYAIOLLEN YCTAHOBNEHHBIM 3aKOHOM NPU3HAKAM»,

Cneaya noruke ct. 1411 TK PO, otcbinatoweit K cr. 8 ®3 N 259-03 (re aaetca noHatue ytuau-
TapHbIX LMGPOBLIX NPAB 1 X NEepeyeHb), BbIXOAUT, uTo K NFT, COBMELAIOWMM B Ce6e YTUIUTAPHYIO
(hyHKLMIO, N0 aHANOrMN 3aKOHa NPUMEHAIOTCA NpaBuna 06 YTMANTAPHbIX LUGPOBbIX NPaBax 3a Tem
UCKNIOUEHMEM, UTO YTUIMTapHbIe LM(POBbIe NPaBa 06paLLalOTCA HA MHBECTULMOHHON nnatdopme.
060pot NFT, npoucxopAwmin UCKNIUNTENbHO Ha 6noKueiHe, He TpebyeT 1, 6onee Toro, He Npeano-
naraeT 06paLeHns Ha MHBECTULMOHHOI NnaTdopme.

MpumeHeHMe npaBua 06 yTUAMTAPHbIX LUdPOBbIX NpaBax U3 T. 8 ®3 N2 259-(3 BO3MOXHO NNLIb
B OTHOwWweHU NFT, KoTopble COBMELLAIOT B Cebe YTUANTApHYK (YHKLMIO, Hajenas CBoux obnaaa-
Teneil AONONHUTENbHbIMYM NPaBaMu. BO3MOXHO, MMeHHO Takue NFT npuBOAATCS B NpuMep B AOKNa-
e baHka Poccun ans 061ecTBEHHbIX KOHCYNbTaLM « KpUNTOBanIOTbI: TPEHABI, PUCKM, MepbI»™.

B oTHoweHuu NFT, He 06nafaloWmx YyTUNUTapHbIMKM CBOMCTBAMM, MPUMEHEHNE NPaBUN 06 yTuu-
TapHbIX LN POBbIX NPaBax ABAAETCA OWNHOUYHBIM MO CNeaYIoLWUM CO0BPAKEHNSM.

Bo-nepBbix, 3akoHoAaTENb NOHUMAET NOA YTUAMTAPHbIMU LUGPOBbLIMM NpaBamMi npaBa Tpe6o-
BaHWs Nnepefauu BeLel, nepefaun UCKNIOUUTENbHbIX MPaB Ha Pe3ynbTaTbl MHTENNEKTYaNnbHON fes-
TeNbHOCTY, BbINOMHEHNA PA6OT 1 (MNn) OKa3aHWA YCAyr. 3TV NpaBa ABNAIOTCA NpaBamMi Tpe6OBaHMSA
AKTUBHbIX IEACTBUIA.

NFT 6e3 YTUNUTApHbIX CBOWCTB HE NPEAOCTaBASAIT NPaB TpebOBaHWUS aKTUBHbIX AEWCTBUN,
a HanpoTUB — ABNAKOTCA CNOCO60M (hUKCALMM NpaBa 06nagaTens Ha BUPTYasbHbIA aKTUB («npaso
HACNaXaeHNaA»). 3T0 CBMAETENbCTBYET O HANMUMI MACCUBHBIX 0643aHHOCTEN BCeX OCTaNbHbIX BO3-
JepXunBaTbCA OT HAapyLWeHus npasa, nogreepxaaemoro NFT.

Bo-BTOpbIX, K NFT 6€3 YTUNUTApHbIX CBOMCTB NOTUYHBIM NPEACTABAAETCA YACTUUHO NPUMEHATD
npasmna o ABWKMMbIX BELLAX N0 aHANOTMN 3aKOHA, 0 YeM BbI/I0 CKa3aHo paHee.

% BaHk Poccuu. (2022). Kpunmosamombi: mpeHdbl, pucku, mepsl. loknad banka Poccuu 0na 06LecmeeHHbIX KOHCYabma-
yud. https://www.chr.ru/Content/Document/File/132241/Consultation_Paper_20012022.pdf
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Takum o6pazom, NFT 6e3 yTMAUTApHbIX CBOWNCTB MPUHLMNMANBHO OTANYAKTCA OT YTUAM-
TapHbIX UM POBbLIX NpaB, n npumeHeHue npasun 06 YUM k Takum NFT sBnsietcs HeBEpHbLIM.
Tem He meHee, 3Ty pa3HULY NOHMMAIOT flaneko He Bce. [lOCTaTOYHO O3HAKOMUTHCA C [OKNA-
AOM ANf 06WeECTBEHHbIX KOHCYNbTaLuin «KpunToBanioTbl: TPEH/Abl, PUCKM, Mepbl», NOAFOTOB-
neHHbIM baHkom Poccun B 2022 %', DUHAHCOBBIA PerynaTop owWu6OUHO YTBEPXKAAET, UTo BCE
NFT (6e3 auddepeHymnannn Ha Hannume NU60 OTCYTCTBUE YTUANTAPHOIN (YHKLMM) OTHOCATCS
K Pa3HOBMAHOCTU TOKEHU3MPOBAHHbIX aKTUBOB, MOATBEPXKAAIOLNX NPABO HA NONyYeHKe onpe-
AENeHHOro ToBapa Uam ycnyru, T. e. hakTuueckn otoxaectsnser nobbie NFT ¢ yTunutapHbiMu
unthpoBbIMM NpaBami.

B 10 e Bpems Bceraa BaXHO NPOBOAUTb TECT HA ONpeaenstoLme CBONCTBA TokeHa. Ecnu onpepe-
natowum B NFT ABNAETCA HEB3aNMO3aMEHAEMOCTb, a YTUANTAPHOCTb — JONONHUTENbHON (YHKLMER,
TO NpaBuna 06 yTUANTAPHbIX LU POBbIX MPaBaxX MOTYT NPUMEHSATbCSA NNLLb N0 aHanorun. OfHako NFT
He [OMKHbI UCMONb30BaTbCs ANA Mackuposki YL, Ecnu onpepensiowen hyHKLMeN TOKEHA ABNAET-
€A YTUNUTAPHaS, TO K TAKOMY TOKEHY NOMOXeEHUS 06 YTUAMTAPHBIX LLMGPOBbIX MPaBax NPUMEHSTCS
B MOHOW Mepe.

MpounnlCTpupyeM Ha KOHKPETHOM npumepe, kak coBmewieHne B NFT yTUNUTApHBIX CBOWCTB
BNMAET HA NpPaBOBble HOPMbI, MOANEXALLME NPUMEHEHUIO K PEryNMPOBAHNI0 OTHOLIEHWUI CTOPOH,
BO3HUKAIOWMX B CBA3M C npuobpeteHuem NFT.

Tak, HekoTopble NFT no3BonsatoT npuobpetatento TOKeHa CaMOMy y4acTBOBATb B CO3JaHUM 160
n3meHenun cogepxauterocs B NFT undposoro obbekta. Hanpumep, NFT-konnekums Hashmasks
(https://www.thehashmasks.com) npegocrasnser nokynarenio NFT BO3MOXHOCTb CaMOMY MEHSTb
UMA KyNNeHHOro nepcoHaxa. Takum 06pa3om, Bnajenew, TOkeHa cam BHOCUT CBOIA BKNaf, B Npon3Be-
JleHe NcKyccTaa.

B Takux cnyuasx obnagaHue npousBefeHueM WUCKYCCTBA U €ro MCMonb3oBaHue perynupyert-
CA pasHbiMW TOKeHamu, CnefoBaTeslbHO — pa3HbiMK NpaBoBbiMK pexumamu: NFT noaTsepxaaer
«NPaBO COGCTBEHHOCTMY Ha LU(POBOM OOBLEKT, U B 3TOI YacT Ha NFT pacnpoCTPaHAETCA pexum
«UHOTO UMYLLECTBAY, B TO e Bpems copepwawiniics B NFT yTUAMTapHbIA TOKEH JaeT NpaBo nome-
HATb Ha3BaHue, DOH, LBET, fO63BUTD rpadhnueckie 3nemeHTbl U Ap. MPaBOBOM PEXIMM OTHOLIEHWH,
BO3HUKAIOLWNX U3 YTUINTAPHOTO TOKEHA, 3aBUCUT OT NPABOBOr0 PerynupoBaHus AOMOMHUTENbHbIX
npas, NpeAocTaBneHHbIX npuobpetatento NFT. B cnyuae, koraa npuobpetaten NFT nonyuyaet npa-
BO M3MEHATb LN(POBON 0GLEKT, MHBIMM CNOBAMM, MPUHUMATD YUaCTUe B COBMECTHOM TBOPUECTBE
C co3/aTeniemM TOKEHa, OTHOLLEHNA CTOPOH, BO3HUKAlOLLME U3 YTUNUTAPHOTO TOKeHa, NMPeAcTaBnsaloT
06011 ;OrOBOP NULEH3MPOBAHMNS € NpaBoM Bragenbua NFT Ha uacTuHyto nepepaboTky Npou3Bepe-
HUA B 3apaHee yCTaHOBNEHHbIX aBTOPOM Mnepefenax.

CootHowenwe NFT v undposoit BanioThl (KpUNTOBaNHTHI)

PaHee 6bina AaHa KpaTKad XapaKTepucCThka KpuntoBantoTbl U CAeNaH BbIBOA, YTO OHA ABNAET-
CA NnaTeXHbIM TOKEHOM (payment token). Hecmotps Ha T0, uTO B HaCTOFII.LLMI7I MOMEHT 60ﬂbLIJI/IHCTBy
0YEBMAHO OWMO6OUHOE OTOXAECTBNEHNE KpUnToBankoThbl U NFT®, B HEKOTOPbIX UCTOUHUKAX BCE Xe

% Bauk Poccun. (2022). Kpunmoeamomoi: mpeHdbi, pucku, mepsi. Joknad banka Poccuu 018 06WjecmeeHHbIX KOHCYIbma-
yud. https://www.cbr.ru/Content/Document/ File 132241/ Consultation_Paper_20012022.pdf

2 ndcepeHumnaumio mexay kpuntoBaniotoir 1 NFT nposoguT faxe baHk Poccui, KOTOPbI OTMEYAET, YTO TOKEHU3NPO-
BaHHbIE aKTUBbI, B UMCNO KOTOPbIX BXOAUT NFT, He NpefHa3HaueHbl ANA NaTexa U He ABAAKTCA KpUunToBantoTon. Cm.:
Bak Poccun. (2022). Kpunmosaniomsi: mpendbl, pucku, mepbl. Joknad banka Poccuu 0 06ujecmeeHHbIX KOHCYbmayui.
https://www.cbr.ru/Content/Document/File/132241/Consultation_Paper_20012022.pdf
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BCTPEUAIOTC HeofHO3HauHble (hopMyNnMPOBKKT, ele Gonee 3anyTbiBatoLMe HEMOArOTOBAEHHbIX
uuTaTenen.

NFT He ABNAeTCA KPUNTOBA/KOTOM MO CNeaYIoLLMM OCHOBAHMAM.

Bo-nepBbix, 0OCHOBHaA (yHKuua NFT — npaBonoaTeepwaaiowas, a y uudposoin Baniotbl (kpun-
TOBANIOTbI) — NNATEXHAA.

Bo-BTOpbIX, TOKEH NFT IBNSIETCA UHAMBUAYANbHO-0NPeAeNeHHbIM, €r0 NPaBOBOM PEXNUM 6NK-
30K K MHANBUAYANbHO-ONpeeNeHHbIM BelllamM, B TO BpeMs Kak TOKeH UMdpoBO BantoTbl AB-
NAeTCA POAOBLIM, T. €. B3aMMO3aMeHSAEMbIM, U 60Mblue COOTBETCTBYET NPU3HAKAM MIATEXHOI0
cpeacTBa.

B-TpeTbux, TOKEHbI LhPOBON BaNKOTbl HE UMEKT YHUKANbHON LEHHOCTH cami no cebe. fins 06-
najiatens He UMeeT 3HaUeHNs, KaKo UMEHHO TOKeH LM POBOI BaNioTbl HAXOANTCA B €ro LudpoBoMm
KoLuenbKe, BaXHO NULWb UX Konnyectso. B cnyyae ¢ NFT xapakTep 1 yHUKanbHble NPU3HAKKU TOKEHa
MMeIOT peLlalollee 3HaueHme.

B-uetBepTbiX, NFT HMKAK HE MOXET MCMONb30BaTbCA B KaUeCTBe CPeACTBa NNaTexa, MoCcKoNbKy
Henb3s OCyLWeCcTBUTb onnaTy UHAUBUAYaNbHO-ONpeLeneHHbiM TOKeHOM B CBA3MW C HEBO3MOXHOCTbIO
YCTAHOBWUTb YCpenHeHHYI0 LeHy (LeHHOCTb) coepxalieroca B NFT o6bekta. OCHOBHas (yHKLuA
NFT — noaTBepXfaeHUe ayTeHTUYHOCTU LM(POBOro 06bEKTa: [JOKYMEHTA, U306paxeHus, ayamo-,
BUZEO- UM MHOTO 3NEKTPOHHOrO thamna.

OOHUM W3 OCHOBHbIX MOCNEACTBMA pa3rpaHuueHus NFT n umdpoBOW BanwThl sBASET-
s 70, uto NFT He TpebyioT feKnapupoBaHus B HANOrOBbIX OpraHax W MOMHOCTbIO MOAMEXaT Cy-
Ae6HOM 3aWunTe, B TO BPeMa Kak cyaebHas 3awuta LudpoBoil BanioTbl BO3MOMXHA NKLIb B CNy-
yae ee npenBapUTENbHOMO EKNAPUPOBAHMA B HANOTOBbIX OpraHax (u. 6 cT. 14 3akoHa «0 LiGA»)
(Yankovskiy, 2020).

Orpannyenns 3akona «0 LiDA» na npuobpetenne NFT 3a ungpoByro Banioty

MockonbKy Nokynka 1 npofaxa NFT npoucxoamnT Ha 6nokueitHe, He06X0AMMO PacCMOTPETD CMOCO-
6bl NpuobpeTeHns NFT u npoaHanM3MpoBaTh UX Ha COOTBETCTBUE TPEGOBAHNUAM POCCUINCKOTO 3aKO-
HOAaTeNnbCTBa.

1) Mpuobpemenue NFT 3a yughposyto santomy 2ocydapcmea (LIBLIB).

LncbpoBas Baniota rocyaapcrea- opma HaLMOHaAbHOW BanioTbl, KOTOPas IMUTUPYETCS B Lud-
poBoM Buge (Hanpumep, NPeANoXeHHbI baHkom Poccum LmdpoBoii py6nb*).

Mono6HbIi BapuaHT onnathl 33 NFT He 6yaeT NpoTMBOPeUNTb TPEHOBAHMAM POCCUIACKOTO 3a-
KOHOAATENbCTBA, MOCKO/bKY Takas LM(pPOBas BankTa BbIMYCKAETCA CaMUM rocyAapcTBom. OfHaKo
B HACTOAWMIA MOMEHT LMPOBOK Py6/b Kak LMcpoBas hopMa HaLMOHANbHOM BaNioThl He BBEAEH
B 060pOT, BO3MOXHOCTb Npuo6peteHus NFT 3a LIBLLb HeBO3MOXHa.

2) MpuobpemeHue NFT g 06meH Ha NFT unu Ha uHoU HenaamexHolli MoKeH.

Mopo6HbIN BapuaHT npuobpeteHns NFT npefcTaBnset co6oi MEHOBYIO caenky. Ee Lenbio aenset-
A 06MeH 0fHOTO HennaTexHoro TokeHa (NFT) Ha Apyroi HennaTexHblit TOKeH. Ha MeHOoBble CAenKM
He pacnpoCTPaHAITCA OrpaHUYeHuns, cogepxalumecs B . 5 cT. 14 3akoHa «O LMA» oTHOCUTENbHO
060pOoTa KPUNTOBANIOTI.

% (M., Hanpumep: CekpeT upmbl. (2021, ceHTabpb 23). Ymo makoe NFT. 06bsicHsem npocmbimu cnosamu. hitps://secretmag.ru/
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Takxe cnegyer OTMETUTDb, UTO NOCKONbKY NFT He ABNAKTCA NNATEXHbIM CPEACTBOM U MX NPaBo-
BOW PeXUM BNIN30K K MMy MHAUBNAYaNbHO-0NPeneneHHbIX ABMKUMbIX BeLLen, TO CAENKN, B KOTO-
PbiX B KAUeCTBe BCTPEUHOro NpeocTasneHus 3a Tosap nepeaaetca NFT (Hanpumep, KHura B 06MeH
Ha NFT), no cBoei 10puaNYECKoi NpUpo/e OTHOCATCA K MEHOBbIM CENKAM, @ He K CAenKkam Kynnu-
NpofaXu.

3) Mpuobpemenue NFT 3a HezocydapcmeeHHyto yugposyio samomy (bitcoin, monero, dash
uap.).

B paHHoM cnyuae onnata NFT wuucpoBOi BanioTon SBNSETCA BCTPEUHbIM NpPEfOCTABNEHMEM.
CneposatenbHo, npuobpetas NFT, ero nokynatenb pacniaaunBaeTca ¢ NPOAABLOM KPUMTOBANIOTOM,
yTO 3anpeLLeHo AN POCCUICKMX IOPUANUYECKMX UL U PE3NAEHTOB B COOTBETCTBMM C Y. 5 CT. 14 3aK0Ha
«0 LDA».

Mofo6HOe NpaBoBOE perynupoBaHue, OrpaHUUMBaloOLLEe NaTexu B KPUNTOBaNIOTe 3a nepeja-
BaeMblii TOBap NGO OKa3bliBaemyto yciyry 6e3 kakoi-nu6o auddepeHumnaLmnn ToBapos UK ycayr,
HeNb3A NPU3HATD YAAUHbIM.

Bo-nepsbix, NFT He sIBNSieTCA TOBApPOM WUNN YCIYroi KNAacCMUeckoro pbiHKa, Ha KOTopble Hanpas-
NeHbl orpaHuuerns, npegycmotpeHHble 3akoHom «O LIA». NFT — 310 cnoco6 dumkcauum kakoro-nu-
60 06beKTa BUPTYaNbHOTO PbIHKA, CXOXEro Mo CBOMM 3KOHOMUYECKUM CBOWCTBAM C O0GbEKTaMMU
n3 urp. CnegoarenbHo, npuobpeteHne NFT 3a KpUNTOBAMIOTY HE HECET PUCKN BHELPEHUA KpUNTO-
BT B IKOHOMUUECKMIT 06OPOT, KOTOPbIE XOTEN CHU3UTb 3aKOHOAATENb.

Bo-BTOpbIX, OrpaHWYeHNe Ha ONnaTy KPUNTOBANKOTON 3a NepefaBaemble TOBApbl UAN OKa3bl-
BaeMble YCNyru B COOTBETCTBUN C Y. 5 CT. 14 3akoHa «O LIOA» npegycmaTpuBanoch ans Lenen
HefonywWweHNs 06X0Aa POCCUICKOTO HANOrOBOrO 3aKOHOAATeNbCTBA. ECu 6bl, K npumepy, npo-
AYKTbl B PO3HUYHOM MarasuHe MOrni 6bl 6bITb ONAAYEHbI C MOMOLLbIO KPUNTOBAMIOTHI (Hanpumep,
npuobpeteHre MoNoKa 3a Bitcoin), fecTBUTENbHO CO30aBaNMUCh 6bI 060CHOBAHHbIE PUCKN 06X0/a
HaNoOroBOro 3aKOHOAATeNbCTBA, 0643bIBAIOLLErO [EKNApPUPOBATh NOMYYEHHbIe AOX0Abl M ynnauu-
BaTb C HUX HANOIN.

NFT ualie BCEro pasmeLLarTcs Ha Nnowaakax NpodeccoHanbHbIMM YYacTHUKAMU PbIHKA, KOTO-
pble nocpenctsom npoueaypbl KYC® npoBepatoT KOHTpareHTOB No cAenke, UKCUPYIOT 1 AeKnapupy-
10T BCE NOMyuYeHHble foXofbl Npu npojaxe NFT, caatoT HEOOXOAMMbIE OTUETbI, YNIAUMBAKOT YCTAHOB-
neHHble Hanoru®. CnegoBartenbHo, npu npogaxe NFT 3a KpUNTOBANKTY PUCKM 06X0fa HaNnoroBoro
3aKOHOAATENbCTBA MUHUMANbHDI, B CBA3M C UeM OrpaHuyenme u. 5 cT. 14 3akoHa «O LiMA» yTpaumnsa-
€T CBOI0 aKTyaNbHOCTb AN AAHHbIX Cyyaes.

Takum ob6pazom, ans npuodbpeteHns NFT 3a HerocyapCTBEHHYI0 LMGPOBYI0 BANKOTY JOMKHO ObITb
C0O34aHO CneunanbHoe NPaBoBOe perynupoBaHue. Takue cnyyan JOMKHbI 6biTb BbiBEeHbl U3-N0j
061ero orpaHuyenns 4. 5 cT. 14 3akoHa «0 LDA».

% OT aHmuiickoro know your client (customer) — 3Hait cBoero knuenTa. Mo KYC noHumaetcs npoueaypa naeHTugmKkaLmum
KOHTPAreHToB nepen coseplieHnem caenok. Cm.: Pewethukosa, M. (2021, okTa6pb 8). [lposepka nUYHOCMU U OUEHKa puc-
Kkoe: umo makoe KYC u AML. PBK. https://trends.rbc.ru/trends/industry/615dbdfd9a7947ef7ae435f9
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NFT v npaBo MHTENNEKTYabHOI COBCTBEHHOCTM: «NPaBO HACAAXAEHNA» 1 MHbIE NPaBa,
COZepXallLecs B TOKEHe

NFT KaK 06beKT MHTENNEKTYaNbHO COBCTBEHHOCTH

Cr. 128 TK PO pa3genser Takue 06beKTbl rpaXaaHCKUX NpaB Kak UMYLEeCTBEHHbIe NPaBa, B YNCN0
KOTOPbIX BXOAAT LMU(POBbLIE NPABa, U OXPaHAeMble Pe3ynbTaTbl UHTENNEKTYANbHON AeATeNbHOCTH
(06beKTbI HTENNEKTYaNbHOM COBCTBEHHOCTH).

NFT He sIBNSIeTCA 0GLEKTOM WHTENNEKTYaNbHON COOCTBEHHOCTUY. PaHee oTMeuanock, uto NFT
npeacTasnaer co6oi NUWb MHCTPYMEHT («KpuUnTorpadmueckn-noanMcaHHblin cepTudmukary), nog-
TBEPXAAIOWMI BNAZEHNe YHUKANbHOW Bepcuen LMthPoBOro 06beKTa, CBA3aHHOTO C KOHKPETHbIM NFT
C MOMEHTA TOKeHU3aLuu. O6beKTaMu HTENNEKTYanbHON CO6CTBEHHOCTY SBNSIOTCA KaK pa3 Te Toke-
HU3MPOBaHHbIe Npon3seaeHus (Hanpumep, M306paxeHine UAN UCNONHEHUe My3biKK), NPABO Ha 06-
NajiaH1e YHUKanbHOM Bepcueit KOTopbIX U BbipaxeHo B NFT.

[pasa Ha npon3seaeHue, coaepxaumecs B NFT

MepBoe, Ha UTO BAXHO 06PATUTb BHUMAHME, KOFAA peub UAET 0 TOKEHU3aLun npousseneHnin —
3T0 aBTOHOMHOCTb npon3seaeHus B NFT (ganee 06bekT LMGPOBOro UCKYCCTBA, CBA3aHHDIA ¢ NFT —
PIJ), oT aHanorosoro n160 LNdPOBOro NPOU3BEAEHUs UCKYCCTBA, KOTOPOE 6bINI0 TOKEHN3NPOBAHO
B npouecce cosganua NFT (nanee — ncxogHoe npomsseneHme)39. ABTOHOMHOCTb paccmarpusaetcs
C TEXHMYECKOIO W C NPAaBOBOIO acnekTa.

TexHMUeckas aBTOHOMHOCTb ABNAETCA aOCOMIOTHOW: C MOMEHTA TOKEHU3aLWUu WUCXOHO-
ro Npou3BefieHMs BCerga noaBnfetcs HoBblM NFT, KOTOPbIA WHAWBUAYANM3UPYET CBA3AHHbIN
C Hum PUA. C 3TOro moMeHTa cyabba MCXOAHOrO NpousBeaeHus ana snagenoua NFT nepecta-
eT 6bITb 3HAYMMON: NCXOHOE NPOU3BEEHIEe MOXKET 6biTb COXKEHO (N0 npumepy BaHKcK)®, npo-
[aHO, NepeaHo KOMy-nnbo B UCNOMb30BAHNE U T. . 3TO HUKAK He BNMAET HA CYLLeCTBOBaHKE
NFT u Ha Te npasa (Npu Ux Hanuuum), KOTOpbIMI 06N1aAAET BNajenel, TOKeHa B OTHOWEHUM CBA-
3aHHOro € TokeHom PUA.

MpaBoBasi aBTOHOMHOCTb a6CONIOTHOIA He siBNAieTCA: HOBbIM NFT He Bcera nopoxaaeT y ero obna-
JaTens NpaBo Ha CBA3aHHbIN ¢ TokeHoM PU. [insi Toro, uTo6bl TaKOe NPABO NOSBUNOCH, Y CO3ATENS
NFT OMmKHO 6bITb HagNexallee NPaBOBOE OCHOBAHWE [i/1 TOKEHW3aLMI MCXO[HOTO NPOn3BeaeHNns™.
Hanpumep, no6oil xenatoumin MoxeT cotorpadupoBatb xpaHalLyoca B JlyBpe KapTuHy fleoHapao

7 Bodo, B., Giannopoulou, A., Quintais, J., & Mezei, P. (2022). The Rise of NFTs: These Aren’t the Droids You're Looking For.
European Intellectual Property Review. https://ssrn.com/abstract=4000423

% A.A. lonraHnH cnpasefnnBo OTMeyaeT, uto ¢ cospaHuem NFT B ToproBoM 060poTe MPOMCXOAUT «MOSBNEHWE HOBOTO
06beKTa, NPOM3BOJHOMO MO OTHOWEHMI0 K BA3NCHOMY aKTUBY» U «NOSIBNEHNe HOBOTO 060POTOCNOCOHHOrO TOBapa.
Cm.: lonranun, A.A. (2021). CooTHOWEHME HeB3auMo3ameHsiemMblx TokeHoB (NFT) u UHTenneKTyanbHoli CO6CTBEHHOCTH:
TpUyMd nponpuetapHoro noaxoaa? Lugposoe npaeo, 2(3), 46-54. https://doi.org/10.38044/2686-9136-2021-2-3-46-54,
lonaraem, uTo aHanoruuHble nocneacTus nossnexue NFT co3paer u B 06nacTu npaBa WHTENNEKTYaNbHON COBCTBEH-
HOCTM — MOABNAETCA HOBbI OGBEKT MHTENEKTYaNbHOI CO6CTBEHHOCTH, CTAHOBALLMIACA NPU ONpPEfENeHHbIX YCNOBUAX
ABTOHOMHbIM OT TPON3BEAEHNS, eXALLEr0 B OCHOBE TOKEHU3ALIMMU.

“  KopHees, A. (2021, mapt 4). Paomy xydoxHuka bankcu coxenu u npespamunu e NFT-mokeH. PBK. https://www.rbc.ru/
crypto/news/6040a6819a794715076a7f84

@ Peltz, M. (2021, October 26). IP and Non-Fungibility: The Intersection of Intellectual Property and NFTs. Falcon Rappaport &
Berkman PLLC. https://frblaw.com/2021/03/15/intellectual-property-and-nfts/
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Aa BuHun «MoHa Jlu3a, a 3aTemM TOKeHU3UPOBATb CAIeNaHHbIA CHUMOK. C TEXHUUECKOM TOUKN 3peHus
noABUTCA HOBbIW NFT, OJHaKO a) CO3/aTeNb TOKEHa HapyLUT MHTENNIeKTYa/bHble NpaBa Bnajenbla
UCXOAHON KapTMHbI, MOCKONbKY CaMa TOKEHW3aLumu ABMSETCA OAHUM W3 CNOCO6OB WUCMOMb30BaHNUS
npousBegeHns*; b) cosnatenb NFT He MONYYnT HUKAKUX NpaB Ha ucnonb3osaHue PU[, HaxopsdLe-
rocs B TOKeHe.

Takum o6bpa3zom, NFT BNSIeTC TeXHNUECKU HEOCTIOPUMbIM CMOCOBOM MHAMBUAYANU3aLMK Ludpo-
BbIX MPOU3BEAEHNIA, KOTOPbIA NPWU HANMUNKN HAANEXALLEro NPaBOBOr0 OCHOBAHMUS NO3BONSET (UK-
cupoBaTh Npasa Ha PUJ B 6nokuelite.

Cnenytowwmin BHbIN acCNeKT — pacCMOTpeHMe BOMPOCa 0 TOM, Kakue npasa nonyyaeT nocneayto-
Wi npuobpetatenb NFT Ha PUJ, CBA3aHHDIN C TOKEHOM.

PaHee Mbl MPULWAN K BbIBOAY, UTO C MOMEHTA TOKEHM3aLUK NOABNAETCA CAaMOCTOATENbHbIA PUJ,
U Npu Hagnexallem NpaBoOBOM OCHOBaHUM co3aatenb NFT cTaHoBUTCA o6nafatenem npas Ha PUJ:
NCKNIOUNTENbHOTO Npasa (CT. 1229 TK PY) 1 NNUHBIX HEMMYLLLECTBEHHDIX NPaB.

JInyHble HEMMYLLECTBEHHbIE NPaBa HEOTUYXAAeMbl U HenepefaBaeMbl HU MPU KaKUX 06CToATENb-
CTBaX M BCErfia NpUHAANexar nepBoHadyanbHoMy co3fartento. CnegosarenbHo, npuobperarens NFT
HUKOTZA He CMOXET CTaTb 06NnajaTenem NUUHbIX HEMMYLLECTBEHHbIX NpaB Ha PUA.

C MCKnounTeNbHLIM NPABOM BCE He TaK 0HO3HAuHO. licnonb3oBaHne nponssegeHns 6e3 corna-
cusa npasoobnagarens He JONYCKAETCA B COOTBETCTBUM € ab3. 3 n. 1¢T. 1229 TK PO. CnegosatenbHo,
npofaxa NFT no ymonuyaHul He 03HAyaeT MpefoCcTaBleHne WCKMUYNTeNbHOrO npaBa
Ha ucnonb3oBaHue PUM, NOCKONbKY Ha 3TO AOMKHO BbITb NpAMOe cornacve npasoobnagarens
(a63.3 n.1ct. 1229 TK PO).

Takum obpasom, ecnu nokynatenb NFT xenaet ucnonb3osatb PUL B KOMMepueckoil fes-
TENbHOCTU 1 NOAYYaTb OT TAKOTO UCMOMb30BaHMA A0XO0AbI, NapannenbHo ¢ npuobpeteHnem NFT,
TpebyeTcsa 3aKNOUNTb [OrOBOP 06 OTUYNKAEHUN UCKNIOUMTENBHOTO NPaBa NGO NULEH3NOHHDI
porosop. bonee nogpo6HO cnoco6bl pacnopsKEHNA UCKKUNTENbHbIM MPaBOM ByayT paccmoT-
peHbl Aanee.

BbixoauT, uto npnobpetatenb NFT He NonyyaeT NNUHbIX HEUMYLLECTBEHHDIX MPAB U N0 YMONYAHMIO
He CTaHOBUTCA 0bnagaTenem UCKIUUTENbHOO NpaBa Ha P/, 3To o3HauaeT, uto B NFT cogepxuTtcs
«NPaBO HaCNAXAEHNs», T. e. NPaBo, NOATBEPKAAIOLLEE BNAZ€HNe OPUTMHANBHOW Bepcuel 06beKTa
UMdpOBOro UCKyCcTBa (a He Konmeit) TONbKO AN TMUHBIX Liefel, @ TaKKe NPaBo Ha Nepenpofaxy
NFT. NMepexog k npuo6petarento NFT ucknouuTenbHbIX NPas Ha ucnonb3osaHue PUL fomxeH Bcerga
0roBapmBaTbCs AOMOMHUTENbHO.

HakoHeL, 0co6yt0 3HAUUMOCTb NPUOBPETAET BONPOC NOBTOPHON TOKEHU3ALMMU UCXOAHBIX NPOU3-
BefeHnit (umdposbix Nn6o aHanorosbix). Ecnu npuobpetatens NFT 3axoueT NpenoTBpaTuTh Co3/a-
Hue apyrux NFT, cBA3aHHbIX C UCXO4HbIM NPOU3BeeHneM, CTOPOHbI JOMKHbI NpefycMOTPeTb COOTBET-
CTBYIOWMIA 3anpeT npu npuobpeTeHun NFT. HecMoTps Ha To, UTO Npeceub Co3AaHNe APYrux TOKEHOB
[I0TOBOPHbIN 3aNpeT He CMOXET, 3T0 AACT NPaBOBbIe OCHOBAHUSA ANA NpeAbABAEHUA COOTBETCTBYIO-
WX TPe6OBaHMI K CO3JaTeNsIM KHeNeranbHbIX» TOKEHOB.

Uto6bl CHU3UTb BEPOATHOCTb co3AaHua apyrux NFT, @ TakKe MOBbICUTb LEHHOCTb NEPBOro Co-
3[)@HHOTO TOKeHa, CyobeKTbl caenok ¢ NFT Ha npakTuke npuberatT K YHUUTOXEHNIO MCXO[HOIO aHa-
N0roBOro NpomsBefeHus. Bmecte ¢ TeM NONHOCTbIO UCKMKOUNTDL CO3AaHNe NOCNeayloLnx TOKeHOB

2 CywecTsyeT u UHOW NoAXoA. Moapo6Hee 0 TOM, OXBATLIBAETCA /111 TOKEHU3ALNS UCKMIOUMTENbHBIM NPABOM BNaAeNbLa
UCXOAHOTO Npon3seaeHns cM.: Guadamuz, A., 2021.

% Chintalapoodi, P.(2021, April 5). Legal Implications of Non-Fungible Tokens (NFT). Chip Law Group. https://www.lexology.com/
library/detail.aspx?g=176215ed-1924-4e47-8443-fd1023dfd5dc
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[Ke TAKOW Lar He CMOXET — laHHbIe, HeOOXOAUMble ANs co3aaHus nocneayiowux NFT, MOXHO B3ATb
13 nepeoro NFT n BbInycTuTb elwe opuH NFT Ha Toii e unu Ha apyron nnatdopme. B 1o xe Bpems
nocnegylouiee yHUUTOXeHe NCXOAHOTO OpUrMHana 3akpennseT 3a nepBoHayanbHo co3faHHbIM NFT
CTaTyC «CO3AAHHOTO HA OCHOBE OPUTUHANAY, UTO B [MA3ax LeHUTeNeil HafenseT ero JONONHUTENb-
HOW Cy6bEKTUBHON LieHHOCTbio. Mocneaytowme NFT B 3ToM cnyuyae GyayT sSBAATbCA «KOMUAMU KO-
MUU», YTO CHUKAET UX CYODEKTUBHYIO LIEHHOCTD.

Cnocobbl nepesiauu UCKKYMTENLHBIX NPaB Ha Npou3seaeHne npu npoaaxe NFT

PacnopsaauTtbea ucknountenbHbiM npasom Ha PUJ npu npoaaxe NFT BO3MOXHO [IBymMA OCHOB-
HbIMU Crocobamn: NOCpPeaCcTBOM A0roBopa 06 OTUYNAEHUI UCKNKOUUTENbHOTO Npasa Nnbo nocpea-
CTBOM INLEH3MOHHOTO J0roBopa“,

Jorosop 06 oT4YXKAEHUM UCKITIOYNTENILHOTO npaBa

B cootBetcTBuM € 1. 1cT. 1234 TK PO no goroBopy 06 OTUYXAEHUN UCKNIOUNTENBHOTO NPaBa OAHA
cTopoHa (npaBoo6nagatenb) nepenaer uan 06s3yetca nepeaatb NPUHaANEKalLee el UCKAoUUTeNb-
Hoe npaBo Ha P/l B nonHom o6beme Apyroii cropoHe (npuobpetarenio).

PacnopsikeHne nckniountenbHbiM npasom Ha PUJ B hopme NFT no gorosopy 06 oTuyxaeHnn uc-
KIOUNTENbHOTO NPaBa ABNAETCA Haubonee yaauHbiM CNOCO6OM. ITO CBA3AHO C TEM, UTO NPU OTUYX-
JEHUN UCKNIUNTENbHOTO npasa npuobpetatens NFT nonyyaer Bce npaBa Ha ucnonb3osaxue PUA
B NONHOM 06beMe.

Takxe npuobpetatenb NFT camocToATeNbHO 3alyAeT CBOE UCKMIOUNTENbHOE NPABO U MOMHO-
CTbH0 He3aBuUCUM OT Npasoobnagarens, 4to 0C06eHHO BaxHO, korga NFT nepenpogaercs Heckonb-
KO pa3: CBA3AHHOCTb NpaBa Ha ucnonb3osanue PUL B hopme NFT nMLEeH3MOHHBIM JOTOBOPOM C Npa-
BOOGNafaTeNnem B TakOM Clyyae 3HAUUTENbHO CHIDKAET LleHHOCTb NFT.

JlnueH3nouHbli Aorosop

B cootsetctBuMu € . 1¢T. 1235 TK PO no nuueH3MoHHOMY A0rOBOpPY 06/13aTeNb UCKAKUUTENbHOMO
npasa Ha Pl (nuuex3mnap) npenoctasnaet unn 06s3yeTca NpenocTaBuThb ApYroi CTopoHe (nuueHsu-
aty) NpaBo UCNONb30BAHNA TAKOTO Pe3ynbTaTta Uy TaKOro CPECTBA B NPeayCMOTPEHHDBIX J0r0BOPOM
npegenax.

CnegoBaTtenbHo, eCii HEOOXO[MMO PACMOPSAANTLCA UCKMKUNUTENbHBIM NpaBomM Ha PUJ B dop-
me NFT nuwb B OTHOLIEHMN OTAENbHbIX CNOCO60B UCNONb3oBaHuUs PUJ, Hanpumep, npeaocTaBuTh
KOHTPAreHTy TONMbKO OfHY COCTABNALYI UCKNOUNTENbHOIO Npasa — NpaBo JeMOHCTpaLuK, TO Ta-
KOe pacnopseHune BO3MOXHO TO/TbKO MO MOLENN NULIEH3NOHHOTO J0roBopa.

Mpu 3TOM efUHCTBEHHAsA MOAenb NNLEH3NOHHOIO A0rOBOPA, KOTOpAs OTBEYAET MOTPEOHOCTAM
CTOPOH NP NpeaocTaBNeHNN NpaBa Ha ucnonb3oBaHue NFT-npousBeaeHuii — UCKNOUMTENbHAA K-
LeHsuna (MpenocTaBneHne nULEH3KUaTy npasa UCnonb3osaxua PUJ 6e3 coxpaHeHua 3a NMLEeH3Uapom
npasa Bbiaun NULEH3NIA APYTUM NULAM).

370 CBA3aHO, BO-NEpBbIX, C TeM, 4To npoaaxa PUJ B dopme NFT ncknouaeT 0gHOBpEMEHHOE
“cnonb3oBaHue 31oro xe PU apyrumu nuuamu B cuny UHAMBUAYaNbHO-ONpPeAeNeHHOro Xapak-
Tepa TOKeHa.

Bo-BTOpbIX, UCMOMb30BaHNe UCKMIOUUTENbHBIX NPaB Ha PUl Ha OCHOBAHUM UCKNIOUUTENBHOW Ni-
LeH3uu aaet nuuensnary (nokynatenio NFT) 4OMONHUTENbHbIE FAPAHTIAN, B YACTHOCTM, NPN Hapy-
WeHUN TPeTbUMn NuLAMKU UCKNKUUTENbHOro npasa Ha PUJ nuueH3maTt Moxer Hapaay C Apyrumu

“  Hosocenosa, /L.A. (pen.) (2017). paso uHmennekmyansHol co6cmeeHHocmu. T. 1. 06wue nonoxeHus: Yue6Huk. CratyT.
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Cnocobamu 3aLmTbl CAaMOCTOATENbHO 3alLMLaTh CBOM NpaBa cnocobamu, NpeaycMOTPEHHbIMU CT. CT.
1250, 1252 TK P®. Takas BO3MOXHOCTb HEOCTYMHA NMLEH3MATy N0 NpocTon (HemcknouMTENBHON)
NNLeH3NnNn.

CylecTBeHHbIM HeOCTaTKOM MCKMIOUUTENbHON NNULEH3UN ABNAETCA 06A3aTeNbHan NMUCbMEH-
Has dopma 0roBopa nof CTPaxom HeAenCTBUTENbHOCTH (n. 2 c1. 1235 TK P®), a cneposarenb-
HO — HEBO3MOXHOCTb 3aK/IOUEHUA NULLEH3NOHHOTO OrOBOpA B YNPOLLEHHOI hopmMe No MoAenu
OTKPBITOM NULEH3NN (cT. 1286 TK P®), KOrAa NNULEH3NOHHbIN JlOroBOp CYUTAETCA 3aKNOYEHHbIM
nyTem akuenta ny6nuMuHon odepTbl HA YCNOBUAX, YKa3aHHbIX B Ny6nnuHoi otdepte. Mogenb
OTKPbLITOM NULEH3UN OYeHb MpUBMREKaTenbHa, NOCKONbKY npodaxa NFT npoucxogut B 610K-
ueitHe M COBNIOCT NUCbMEHHYI0 HOPMY NULEH3UOHHOTO A0r0BOPa BecbMa 3aTPYAHUTENbHO,
a pasmelleHne yCnoBui 06 UCKNIOUUTENbHBIX NpaBax B Ny6nuuHon odepte U UX akuent no-
cpencTBom npuobpeteHns NFT KaxeTca MAeanbHbiM BapuaHToM. OfHAKO MO MOAENN OTKPbITON
NULEH3NN MOXET 6bITb 3aKNIOUEH TONbKO NNLEH3UOHHBIA JOTOBOP C NPOCTON (HeucKalUnTeNb-
HOW) NULEH3Meil Ha ncnonb3osaHue P, B cnyuae ¢ NFT, Kak 6b1710 CKa3aHO paHee, NULEH3KUaTy
JO/MKHA NpefoCcTaBnATbCA UCKMOUNTENbHAA NULEH3UA, KOTOPAA HEeCOBMECTMMA C YNPOLLEHHbIM
NopAnKOM 3aKMIUEHUs [OroBOpa OTKPbLITOM NMLEH3MM NOCPEACTBOM aKLenTa pa3MeleHHON
nuueH3napom ny6nuuHon odepTbl.

Mockonbky oTuyxaeHue NFT NpoMCXoguT B [eLEHTPanu30BaHHON cucTeme 6nokueitH 6e3 -
3MYEeCKOro NMPUCYTCTBUA OTUYXAATEN M NpuobpeTaTens, 3T0 CYLWECTBEHHO 3aTPyAHAET cobntoge-
HUe TPAAULNOHHON NUCbMeHHOI dopmbl (a63. 1 n. 1 cT. 160 K PO). bonee Toro, 3a4acTyio npuoo-
petateneit NFT npo6nematinuHo naeHTUULMPOBaTb NO NPUUMHE WIUPOKOTO UCNONb30BAHUA UM
HUKHEIIMOB NPV COBEPLLIEHUI CAENOK.

B T0 e Bpemsi nUCbMeHHY (hopMy NULEH3MOHHOMO OTOBOPA MOXHO CO6MIOCTI B COOTBET-
CTBUM € a63. 2 n. 1 cT. 160 TK PO nocpefcTBOM pa3meLleHns YCNOBUIA MCNONb30BaAHNA NPOU3-
BefleHMs B onucaHun K NFT*, ¢ KOTOpbIM KaXfblil NOTeHLMaNnbHbIA NpuobpeTtatenn NFT moxet
3apaHee 03HAKOMUTbCA. JINLLEH3NOHHBIA [OrOBOP B TAaKOM CNyyae CUMTAETCH 3aKIOUEHHbIM
B MOMeHT npuo6peteHns NFT. Mpu 3ToMm nucbMeHHas Gopma cumuTaeTcs cobnfeHHON no cne-
AVIOWMUM CO0BpAKEHMAM.

Bo-nepBbix, caenka no npuobpeteHuto NFT coBepliaetcs Ha 6MOKYEAH C MOMOLLbIO 3nek-
TPOHHBIX NUM60 MHbIX TEXHUUYECKUX CPeACTB, UTO MOMAHOCTbI0 COOTBETCTBYET Npasunam a6s. 2 n. 1
CT. 160 MK PO.

Bo-BTOpbIX, TPEOOBAHUE O HAMMUUK NOANUCK BYAET CUMTATbCA BbINOMHEHHBIM C MOMEHTA nepe-
uncnenus npuobpetatenem NFT onnatbl B LMGPOBOI BaNioTe Ha 3MEKTPOHHbIA KOLWENeK oTuyX/aa-
Tens. OcywecTsieHne JaHHOTO nepesofa No3BoNseT AOCTOBEPHO OnpeaennTb N1L0, Bbipasusllee
BONIO Ha npuobpeteHne NFT 1 Ha 3aKNKOUEHME NMNLEH3MOHHOIO LOrOBOpa.

Takum 06pa3om, TpeboBaHNe K NUCbMEHHON OopMe NULEH3NOHHOTO A0TOBOPA NPU OTUYXKAEHUN
NFT cuuTaetcs cobntofeHHbIM NPU COBEPLIEHUN CAENKM B CUCTEMe BOKUEH C MOMEHTa A0CToBep-
HOrO OnpeAeneHns NuLa, BbipasuBLlLee BOMIO HA COBEPLIEHME CAENKU. ITOT MOMEHT ABNAETCA MO-
MeHTOM nepeBofda npuobpetatenem NFT onnatbl B LMthPOBON BanioTe Ha 3NEKTPOHHBIA Kowwenek
otuyxpaarensa NFT.

lMepexon wunu npefocTaBneHue WCKMKOUYNTENbHOTO MpaBa TaKKe MOXHO MNpefycMoTpeTb
B CMapT-KOHTPaKTe, NOCPeacTBOM KOTOPOro npoucxoaut otuywgeHne NFT uan nponucatb Cnocobbl

% [laBbinos-Tpomagus, [l (2021, nionb 5). Kak npasunbHo ucnonb3osamb NFT @ Poccuu u He Hapywumb 3aKoH. PBK.
https://www.rbc.ru/crypto/news/60e2f4609a794732c30fc130
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ucnonb3oBaHna PUJ B meTajaHHbIX KOHKPETHOrO TOKeHa*, ofiHako 310 6onee CNOXHDbII TeXHNUYe-
CKNA BOMNpoc, KOTOprI7I Tp66y9T OTAENbHOr0 paCCMOTPEHNUA, BbIXOAALLEr0 3a PAMKU ,[laHHOVI pa60Tb|.

Case study: npaBoBble Npo61eMbl TOKEHU3ALWMY NPOU3BEAEHHUIA IPMUTAXA U MX PELIEHME

B locynapctBeHHOM IpmuTaxe B 2021 1. 6bina NOArOTOBNEHA M NPOJAHA HA ayKLMOHe nepsas
B MUpe NMMUTUPOBaHHas cepust NFT-u306paxeHni, yA0CTOBEPEHHbIX NOANKUCHIO AMPEKTOpa My3es”,
JlaHHbI NpoekT npou3Ben (ypop Ha pbiHKe LNUGPOBOro UCKYCCTBA. B CBA3N C 3TUM paccMoTpum
OCHOBHble Npo6nembl, KOTOPble BO3HUK/IM B XOAE peanu3aLyuu NpoekTa, a TakKe PaccKaxem o ToM,
KaKk topuctam, CONnpoBOXAABLUINM CAENKY*, yaanocb UX paspewmnTb U JOBECTU MPOEKT J0 YCMELHOro
3aBeplueHus.

TDEBOBHHMH MY3€/HOI0 3aK0HO0AATe/NbCTBA

MepBas Npo6nema TOKeHU3aLMM NPoU3BeAeHINIA IpMUTAXA Obina CBA3AHA C TPeHOBAHMAMM My-
3€/1HOr0 3aKOHOJATeNbCTBA, YCTAHABNMUBAIOLLErO CTPOTME PaMKI MCMONb30BAHNSA PaboT M3 Konnek-
Lnin my3es.

Tak, B COOTBETCTBUM €O CT. 36 DenepanbHOro 3akoHa ot 26.05.1996 NO 54-03 «O My3eitHom (oH-
e Poccuitckon Mepepauun n myesx B Poccuiickoil Gefepauuny»® Mcnonb3oBaHme My3eiHbiX pabot
B KOMMEpUeCKMX Lensx oCyLWecTBNAETCA B NOPALKE, YCTAHOBMEHHbIM COBCTBEHHUKOM, T. €. rocyaap-
CTBOM.

B BAA31 C 3TMM TOKEHMU3aLMA NPOM3BEACHNA IpMUTaKa U nocneayloliee oTuyxaeHne NFT HekoTo-
PbIMM OWNBOYHO OLLEHNBANACH KAK «pPAcnpofaxa Npou3BeneHuin NCKyccTBan™.

Tpe6oBaHNs My3eiHOro 3aKOHOAATeNbCTBA 6biKM COBMIOAEHDI CeayoL UM 06pa3om.

B 3akoHe peub UAeT UMEHHO 06 OpurMHanax pabot, MHOTUE U3 KOTOPbIX AeNCTBUTENbHO SB-
NAKTCA 06WECTBEHHbIM JOCTOAHMEM W NPUHAANexar rocyaapcrsy. OAHAKO CO3[aHMe TOKEHa,
Kak Mbl YTBEpXAann paHee, npeAcTaBseT co60i Co3faHne CaMOCTOATENbHOMO 06beKTa MHTeN-
NeKTyanbHOI COBCTBEHHOCTH. B CBA3M C 3TUM B HEKOTOPbIX MCTOUHUKAX CNPABEANNBO OTMEUEHO,
yTo NFT-TOKEHbl IpMUTaXa ABNAIOTCA CAMOCTOATENbHbIMU apT-06beKTamMu, BKAKYAKLWMMI TPU
thaina:
= penpoaykuma (pacneuyatka caenaHHoil dotorpacdimu Npon3seaeHuit) KapTuHbl ¢ NOANNCHIO Au-

pektopa Ipmutaxa M.b. [moTpoBcKoro,
= BUAEO, Ha koTopom M.B. MOTPOBCKMI NOANNCHIBAET PABOTY 1 PacckasbiBaeT 0 Hell, U
= Y[0CTOBEPAIOWAN KpunTorpathuueckas noanuco”.

Takum 06pa3om, NFT 6binn co3naHbl HA OCHOBE OPUTMHANOB NPOKU3BEAEHUIA U3 KONNEKLMM My3es,
npasa Ha KOTOpble NMpW 3TOM HUKAK He 3aTparuBanncb: OpUriMHanbl pabot No-npexHemy AOCTYNHbI
B JpMUTaXe, UX KOMMEepyUecKoe 1Cronb30BaHNe HUKEM He OCYLLeCTBAANOC.

* Ve.ru (2018, Hoa6pb 7). Mpaeossie acnexmel NFT. https://vc.ru/legal/220843-pravovye-aspekiy-nft-pochemu-vypiska-iz-
egryul-eto-schitay-chto-nft-no-ne-sovsem

7 Partz, H. (2021, September 7). Russian State Hermitage raises $440K via Binance NFT auction. Cointelegraph.
https://cointelegraph.com/news/russian-state-hermitage-raises-440k-via-binance-nft-auction

8 Cpenky conposoxaana lopuamnueckas dmpma LFCS Legal Support (https://legalsupport.ru).

DepepanbHbiil 3akoH «O My3eitHom doHae Poccuiickont Gepepaunn n mysenax B Poccuitckoin Oeaepauumny. Cobpanne

3aKoHopatenbcTBa Poccuiickon Oegepauuu, 1996, NO 22, Cratbs 2591.

0 WBaHoB, A.A. Ocmanosume «3pmumax»! 3akoH.py. https://zakon.ru/blog/2021/09/09/ostanovite_ermitazh
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/IMEHHO MPUHLMN ABTOHOMHOCTI 06bEKTA UHTENNEKTYaNbHOM CO6CTBEHHOCTU B NFT Kak camocTo-
ATENbHOTO NPOM3BEAEHNSA UCKYCCTBA MO3BONNA PellinTb NPo6IeMy, CBA3aHHYIO C COBNIOAEHNEM Tpe-
60BaHMi My3eiiHOr0 3aKOHOAATeNbCTBA.

Tpe6oBanusa 3akona «0 LLDA»

BTopoi, He MeHee BaxHOW Mpo6nemoi CTano cobniofeHne Tpe6oBaHui U. 5 CT. 14 3aKoHa
«0 LIOA», cBA3AHHDIX C 3aNPETOM POCCUICKUM HOPUANYECKAM NNLAM W Pe3UAEHTaM NPUHUMATD Lnd)-
POBYI0 BaNioTy B KAUeCTBE BCTPEUHOTO NpedocTaBnenns. Ha caite pycckoi cnyx6sl BBC Bbiwen cio-
KET C TPOMKMM Ha3BaHuem: «Kak Ipmutax npogaet NFT-KapTuHbI, eClN CAENKN C KPUNTOBANKOTOM
3anpeLeHbi?®», B JaHHOI CTaTbe JOCTAaTOUHO NOAPO6HO PACCMATPUBAIOTCS MHOTUE aCneKTbl AAHHOM
npo6nembl, BbIAENUM CAMO€ [MaBHOe.

Bo-nepBbix, caenka no npuobpeteHnio NFT 6bina coBeplieHa 3a npegenamu Poccuiickon
(Mepepauuu B rocyfapcTBe, NONHOCTbIO CAHKLMOHUPYIOLLEM NNaTexXN B LMPOBON BanioTe.

Bo-BTOpbIX, BCTPEUHbIM npefocTaneHnem 3a NFT aBasnuch ctenbnkouHbl BUSD®, koTopble
NPMBSA3aHbI K HALLMOHANbHON BaNIOTe M 3TUM CYLECTBEHHO OTANYAIOTCA OT TPAAMLMOHHbBIX KpuUn-
TOBAIOT.

Takum 06pa3om, peanu3oBaB NFT B WHOW IOPUCANKLMAN B OOMEH HA CTEMOBIKOMHBI, YAAN0OCh
cobntocTn TpeboBaHus 3akoHa «O LDA». B cBoo ouepefb, IpMUTaX NOAYUUN ONNATY UCKAKOYUTEND-
HO B POCCMICKNX pyOnsx. ins ocywwecTBNeHNs BCex (IMHAHCOBBIX ONepaLmii C KpUNTOBaNOTON Obin
NPUBNEYEH CNeunanbHblil NOCPEAHNK — areHT.

UckniuntensHble npasa

Ocobasi CNOXHOCTb BO3HMKNMA NP pacnpefeneHnin Cpeamn YYacTHUKOB JOTOBOPHBIX OTHOLIEHNN
NCKNIOUNTENbHBIX NPaB Ha Pe3ynbTaTbl WHTENNEKTYaNbHON AeATeNbHOCTH, CO3AaHHbIe B MpoOLec-
Ce TOKEeHU3aLmu Npou3BefeHnin IpMuTaa. bbino BaxKHo, UTo6bl HA NPOTSKEHUM BCEN ANUTENBHOM
npoueaypbl co3aanna NFT HUKTO U3 yUaCTHUKOB Lienouku (nocpegHuku, otorpadivl) He noayumn
GNUWHUXY UCKNIYUTENbHBIX MPaB HA MPOMEXYTOUHbIE MaTepuabl, CNOCOGHbLIX MOMELATb fAabHeN-
Liemy CTPYKTYpPUPOBAHUIO CAGNKN 1 Nepefaye BCex NpaB IPMUTANKY.

NlaHHas npobnema pelwanach Ha fiByX ranax.

Ha nepsom 31ane npoucxofuna oundpoBKa aHaNOroBbIX KAPTUH U HAHECEHWE MOANMCY AUPEKTO-
pom IpmuTaxa M.b. MuoTpoBCKUM. 30ech BO3HUKIO JBa pe3ynbTara UHTENNeKTyanbHON AeATENbHOCTY.

Bo-nepsbix, 06bEKTOM aBTOPCKMX NpaB fBAsnach otorpadms aHanoroBoro Npou3BefeHus.
WckniountenbHble npasa otorpada, caenasLero CHUMOK, 6bini nepefaHbl IpMUTaxy No A0roBopy
06 OTUYXAEHUN UCKNIOUYMTENbHbIX NPaB.

Bo-BTOpbIX, OTAENbHBIM 06HEKTOM AaBTOPCKMX NpaB CTana nognucanHaa M.b. NMnoTpoBckum pe-
NPOAYKUMA™, KOTOpas ABNANACH CNYWEOHbIM NPONU3BefeHNeM, MOCKONbKY 6blna cO3AaHa AUPeKTo-
POM IpMUTaXA B pamKax BbIMOMHEHNUA TPYAOBON (yHKLMK. paBa Ha Hee Takke NpUHaANexanu
IpmuTaxy.

2 3axapos, A., & NMywkapckas, A. (2021, Hoabpb 19). Ban o2 u «Kpunmonanku»: kak 3pmumax npodaem NFT-KapmuHbl,

% Ot aHm. stable coin — «cTabunbHas MoHeTa». Buz L poBoil BanioTbl, Kypc KOTOPOI ECTKO NPUBA3AH K Kypcy duatHom
BantoTbl. Hanpumep, oamH Tether Bcerpa paseH ogHomy gonnapy CLUA.

5 IHTepecHo OTMETUTb, UTo Yxe B CpefHeBeKOBbe CyAbl PAsAensanu NpPaBoBON PEXUM NPOU3BEAeHUs 6e3 nopnuck
1 C MOAMUCHIO (CUrHATYPOIA), CuMTas NOCIEAHEE CAMOCTOATENbHBIM MPOU3BEAEHUEM UCKYCCTBA. O Pa3AeneHun puande-
CKOIA CyAAb6bI OCHOBHOTO NPOM3BEAEHNS 11 €r0 «CUMBOMA NOANMHHOCTUY cM.: Dolganin, 2021.
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Takum CnocoboM yaanochb «nepeBect» Ha IPMUTAX BCe UCKNIOUNUTENbHbIE NPaBa HA NPOMEXY-
TOUHble Npon3BeeHus. IToroBbIM pe3ynbTaToM UHTENNEKTYanbHON AeATeNbHOCTY cTana uudpoBas
KapTuHa ¢ noanucbio M.b. Mnotposckoro.

Ha Bropom 3t1ane faHHas LutpoBas kapTuHa bbina TokeHn3muposaHa, u NFT 3akpenun B cebe Bce
NCKNIOUMTENbHbIE NPaBa Ha NpousseeHue. NpomexyTouHble Matepuansl (potorpaduu, penpoayk-
Ly1) BNOCNEACTBIN 6bININ YHUUTOXEHDI C LIENbI0 HEAONYLIEHUA UX NOBTOPHOI TOKEHN3ALMM.

Mpuobpetatenu NFT 3pMuUTaxa Ha OCHOBAHUM NULEH3UN Ha nokynky NFT («NFT Purchase
License»), HaxoAlencs B Tekcre CTaHAAPTHbIX ycnoBuie Binance NFT*, nonyuunu npaBo «Ha-
CNAXAeHUA», NPaBo AEMOHCTPALUM U Haubonee LEHHOE B KOMMEPUECKOM OTHOLIEHWM MpPaBo
Ha nepenpogaxy NFT.

3akntoyenve

MpoBeAEHHbI aHaNM3 [EMOHCTPUPYET, UTO B HACTOALLMIA MOMEHT CTPYKTYPUPOBATb CAENKU
¢ NFT B Poccun BO3MOXHO, HECMOTPS Ha OTCYTCTBUE B POCCUNCKOM 3aKOHOAATENbCTBE CNeLManbHbIX
HOPM, NOCBALLEHHbIX perynmpoBaHmio NFT. 3T0 noATBEpXAAET NPUBEAEHHbIN B KauecTBe npumepa
npoeKT TokeHn3auuu NFT-konnekuuu focyfapCTBeHHOro IpMuUTaxa.

B 10 e Bpemsa npu coseplueHnn caenok ¢ NFT BaXXHO NOMHUTb ClefyioLuee.

1. NFT He ABNAOTCA HI UM POBLIMM (DMHAHCOBBIMM aKTUBAMMU, HU YTUANTAPHBIMM LNQPOBbLIMI
npasamu, HU uudpoBor BanioTon. QueBnaHo, uto NFT 310 UMKPOBOI aKTUB Sue generis, ANs KOTO-
poro B AanbHelilleM BO3MOXHO NOTPe6YeTCs CnewmanbHoe NPaBoBOe PerynmpoBaHue, NoCKONbKy
HW OfiHA N3 UMEIOLLNXCS B 3aKOHOAATENbCTBE NPABOBbIX KOHCTPYKLMIA LM(POBBIX NPAB He NPUMEHN-
Ma B cuny ocobeHHocTel NFT Kak MHAUBUAYaNbHO-0NpeneneHHoro ToKeHa.

2. NFT npeacTaBnset co60i MHOTO(YHKLMOHANbHbIN UHCTPYMEHT:
= NFT paccmaTpuBaeTcs Kak TEXHUYECKOe CPeAcTBo, No3sonstwuiee 06neub 06bEKT UHTENNEKTY-

aNbHOIA COBCTBEHHOCTN B hOPMY TOKEHA;
= NFT kak cnoco6 dukcauuy (cepTudpmkar noanMHHOCTIA) NOATBEPKAAET BNAAEHUE YHUKANbHBIM

undpoBbiM 06bEKTOM, 3aKpennseT npaso Bnagensua NFT HA 3TOT 06BEKT WHTENNEKTYaNbHON

COBCTBEHHOCTU W B ONpefeNneHHbIX Cy4asx — NpasBo Ha NONyYeHne CBA3aHHbIX C 06beKTOM f10-

MOMHUTENbHBIX BO3MOXHOCTEN;
= npu oTuyxaeHun NFT CTaHOBUTCS CaMOCTOATENbHbIM 06BEKTOM caenku. CBsazaHHble ¢ NFT npouns-

BEeHUA UCKYCCTBA NNLLb CNeAyioT 32 TOKEHOM, HO CaMi 06beKTaMm CAeNoK He ABASIOTCS.

3. CTouku 3peHus npasa, NFT MOXeT UCnonb30BaTbCs B rpaxaaHCKOM 060poTe B ABYX acneKTax:
= Ecnun NFT He HagensIoT cBOero obnagatens JONOMAHUTENbHbIMU NPaBaMu, KPOMe 06bIUHbIX NPaB

BNajileHuns, NoNb30BAHMA W PACMOPAXEHUs CaMUM TOKEHOM, To K Takum NFT mbl cuntaem Bo3-

MOXHbIM PUMEHEHNE PEeXMMa «MHOTO UMyLecTBay (cT. 128 TK PO). Take BO3MOXHO YaCTUUHOE

npuMeHeHne NpaBun o iBUKXUMbIX UHAWBUAYANbHO-0MPEAeNeHHbIX BeLlax no aHanorny 3akoHa

(cT. 6 TK PO).
= Ecnn NFT coBMeLIoT CBOWCTBA, MPUCYLIME YTUNUTAPHLIM TOKEHAM, T. €. HAJeNsT CBOMX 06-

naparenen AONOAHUTENbHBIMI NPaBaMM, TO K Takum NFT Mbl CYMTaeM BO3MOMXHbBIM NPUMEHUTb

npasuna o undposbix npasax (ct. 1411 TK PO) u 06 ytunutapHbix undposbix npasax (cr. 8 ©3

NO 259-(3) no aHanorum 3akoHa B TOM 06beMe, B KOTOPOM 3TO BO3MOXHO B KOHTEKCTE UHAMBM-

[lyanbHOW ONpefeneHHOCTI LNdPOBbIX NPaB, BblpaXeHHbIX Takumm NFT.

% Binance. (2021). NFT Marketplace Terms and Conditions. https://public.nftstatic.com/static/nft/res/aded11f38a4042fc97
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4. 060poT NFT BO3MOXEH TONbKO B TOW Mepe, B KOTOPOI 3T0 JOMYCKAETCA NPUHLMIOM CBO6OAbI
Jorosopa.

5. Mockonbky NFT He sABAAIOTCA Pa3HOBUAHOCTbIO LMGPOBOA BanioThl (KPUNTOBANKOTHI),
OHM He TPEeBYIOT 1EKNAPUPOBAHMA B HANIOTOBbLIX OpraHax no aHanoruu ¢ WGPOBO BaNioToM 1 non-
HOCTbI NOANEXAT NPABOBON 3aLLuTe.

6. OrpaHuueHus, nmetowmecs B 3akoHe «O LGA» B oTHOWEHNUM 060poTa LMGPOBOW BanIoThI,
pacnpoctpaHsiTca Ha npuobperenue NFT Tonbko B cnyyae, ecnu NFT npruobpeTaetca 3a Herocyaap-
CTBEHHYI0 LMPoBYIo Banioty (KpuntoBanioty).

NoruuHbiM BUAMTCA paclupeHue cBo60Abl 060poTa NFT M Ha caenku ¢ KpUNTOBANOTOM, TakK
kak NFT He sBNsieTCs TOBApOM WM YCNYTOM KNACCUUECKOro pbiHKa, HA KOTOPble HanpaBneHbl orpa-
HUUeHuns, npesycmoTpeHHble 3akoHom «O LOA». NFT — 310 cnocob dmkcaumum 06beKToB BUPTYalib-
HOTO PbIHKA, CXOXUX MO CBOMM 3KOHOMUYECKIUM CBONCTBAM C 06bEKTaMU U3 UTp.

CnenoBatenbHo, AN AaHHbIX CUTYaLMIA JOMKHO 6bITb CO3JaHO CheLnanbHoe NpaBoBoe peryniu-
poBaHue, neranusyloLiee BO3MOXHOCTb NpuobpeteHus NFT: Takue cnyyaun JOMKHbI 6bITb BbiIBEAEHb
U3-MOg OrpaHnuenns u. 5 cT. 14 3akoHa «O LDA», nockonbky npuobpeteHue NFT 3a KpunToBantoTy
He HeceT PUCKI BHEAPEHUS KPUNTOBANIOT B PeaNbHbIi IKOHOMUYECKIIA 060POT, KOTOPbIE XOTEN CHU-
3UTb 3aKOHOAATENb.

Cpenku no o6meHy NFT Ha gpyroit NFT unn Ha MHOI HennaTexHbii TokeH (Hanpumep, utility) ss-
NAKTCA MEHOBbIMK caenkamm (cT. 567 TK P®), Ha KoTOpble He PacnpoCTPAHAITCA OrpaHUueHus, o-
Aepxawuecs B u. 5 CT. 14 3akoHa «O LIOA».

Mockonbky NFT He ABNAKTCA NNATEXHbIM CPEACTBOM M UX MPABOBOM PEXMM BAN30K K peXMMy
WHAMBUAYANbHO-ONPeAeNeHHbIX ABIKMMbIX BeLer, TO CAENKHN, B KOTOPbIX B KQUecTBe BCTPEUYHOTO
npefocTaBneHns 3a Toap nepeaaetcs NFT, no CBoel OPUANYECKON NPUPOAE OTHOCATCA K MEHOBbIM
CAleNKam, a He K CAeNKam Kynnu-npoaaxu.

7. NFT He ABNSieTCA 06bEKTOM MHTENNEKTYanbHOM COGCTBEHHOCTU. O6beKTaMu WHTENNEKTyanb-
HOW COGCTBEHHOCTM ABNAOTCA LM(POBLIE NPOU3BEAEHNS, NPABO HA 06M1aJaHNe YHUKANbHON BepCu-
e/ KoTopbIX BbIpaxeHo B NFT.

8. OtuywpeHne NFT camo no cebe He BNeyeT nepexopn UCKNOUNTENbHbIX NpaB Ha PUJ, copepxa-
LMIACA B TOKEHe. [Inf nepexoaa UCKMOUNTENbHBIX NPaB TPeBbYeTCs 3aKoueHne COOTBETCTBYHOLETO
[0roBopa — J0roBopa 06 OTUYXAEHUN UCKNIOUYUTENbHBIX NPaB NGO NULEH3MOHHOIO [0roBOpa.

JloroBop 06 oTuyXaeHUN ABNAETCA Hanbonee pacnpocTpaHeHHbIM U Hanbonee yaobHbIM CNOCo-
60M, nockonbky npuobpetatenb NFT nonyuaer Bce MCKAKOUMTENbHbIE NPABa HA UCMONb30BaHKe PUL
B NONHOM 06beMme, CAMOCTOATENbHO 3aLLUMILAET UX U NONHOCTbIO HE3aBUCUM OT NpaBoobnajartens.
370 ocobeHHO BaxHO, korfa NFT nepenpogaetcs HECKONbKO pa3 U CBA3AHHOCTb NpaBa Ha UCMOMb-
30BaHue PUJ B hopme NFT nnuLEH3NOHHBIM OrOBOPOM C NPaBo06/1afaTenem 3HaUUTeNbHO CHIKAET
LleHHOCTb Takoro NFT.

JINUEH3NOHHBIA [OTOBOP UCMOMb3YETCs, KOrAA HEOHXOAUMO PaCnOPSAUTLCA UCKMIOUUTENbHBIM
npasom Ha PUJ] B hopme NFT nuwb B OTHOLIEHNN OTAENbHBIX CNOCO60B UCNONb30BaHusA. Hanbonee
NMOAXOAALMM BapUaHTOM ABASETCA UCKNIOUMTENbHAN NULEH3NS, NOCKONbKY NO Hel NULEH3MaT Mo-
KET CAaMOCTOATENbHO 3aLLMILATL CBOU NPaBa CNocobamu, npeaycMoTpPeHHbIMK CT. CT. 1250, 1252 TK PO.
Takas BO3MOXHOCTb HeJOCTYMHA NILEH3MATY N0 NPOCTON (HEUCKMIOUMTENbHOI) NUALEH3NM.

lMepexoa unu npenocTaBneHne UCKNIUMTENbHOIO NpaBa TaKKe MOXHO NpeayCcMOTPeTb B CMapT-
KOHTpaKTe, NOCPeACTBOM KOTOPOTO MPOMCXOAMT OTuyxaeHne NFT Ha GnokueitHe unu nponucatb
€noco6bl UCNONb30BaHUA B METAZAHHbIX KOHKPETHOIO TOKEHa.
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This essay reviews a book Innovation in Real Places: Strategies for Prosperity in an Unforgiving
World (2021) written by Dan Breznitz, a Professor and Munk Chair of Innovation Studies in the
Munk School of Global Affairs and Public Policy with a cross-appointment in the Department of
Political Science of the University of Toronto, where he is also the Co-Director of the Innovation
Policy Lah.

For the last few decades, technological innovation has been the basis of the economy growth.
Yet, while a small number of countries have benefited, many other regions have wasted trillions of
dollars trying to copy the Silicon Valley.

Discussing and developing solution for the future, the author states that regions and cities do not
need to copy the Sillicon Valley growth model. Instead they should create specialized innovation that
generates benefits for all.

The book explains what innovation means: it is not just the invention of new things, but it is the
only way to ensure sustained long-term economic growth and social welfare. It explains that the
greatest opportunities for communities to grow is to recognize their own advantages and rely on
those advantages. It includes supporting small and medium-size enterprises, figuring out specific
sets of activities within the global production chains that dominate our world, and attracting start-
ups that are outside of information technologies and biotech, in fields as diverse as agro-tech and
textiles.

The author proposes that communities should focus on where they fit within the four stages in
the global production process. Success lies in understanding their own advantages, which in turn
allows to create specialized innovation. All localities have certain advantages relative to at least one
stage of the global production process, and the key is in recognizing it.

At the same time, the author claims that the development of public institutions must be en-
couraged. They provide crucial support, including contributing to the creation of sources of so-
called “patient” capital, a set of “common” assets that provide unique competitive advantages,
and shared public spaces where isolated businesses and individuals find ways to become part of
cohesive ecosystems. Following this approach, some areas of the globe have become production
centers.

The key to understanding innovation-driven growth is understanding that innovation is the whole
process of adopting new ideas and developing new or improved products and services. This happens
at all stages of the production of goods and services, starting with the first vision, design, develop-
ment, production, sale and use and ending with after-sales service.

Once we realize this, we realize the large number of options available to achieve prosperity by
focusing on the development of their own model of innovative growth.
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