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The purpose of the Digital Law Journal is to provide a theoretical understanding of the laws that arise in Law and Economics
in the digital environment, as well as to create a platform for finding the most suitable version of their legal regulation. This
aim is especially vital for the Russian legal community, following the development of the digital economy in our country. The
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Publication of research in the field of digital law and digital economy in order to intensify international scientific interac-
tion and cooperation within the scientific community of experts.

Meeting the information needs of professional specialists, government officials, representatives of public associations,
and other citizens and organizations; this concerns assessment (scientific and legal) of modern approaches to the legal
regulation of the digital economy.

Dissemination of the achievements of current legal and economic science, and the improvement of professional rela-
tionships and scientific cooperative interaction between researchers and research groups in both Russia and foreign
countries.

The journal publishes articles in the following fields of developments and challenges facing legal regulation of the digital
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Legal provision of information security and the formation of a unified digital environment of trust (identification of sub-
jects in the digital space, legally significant information exchange, etc.).

Regulatory support for electronic civil turnover; comprehensive legal research of data in the context of digital technology
development, including personal data, public data, and “Big Data”".

Legal support for data collection, storage, and processing.

Regulatory support for the introduction and use of innovative technologies in the financial market (cryptocurrencies,
blockchain, etc.).

Regulatory incentives for the improvement of the digital economy; legal regulation of contractual relations arising in con-
nection with the development of digital technologies; network contracts (smart contracts); legal regulation of E-Commerce.
The formation of legal conditions in the field of legal proceedings and notaries according to the development of the digital
economy.

Legal provision of digital interaction between the private sector and the state; a definition of the “digital objects” of
taxation and legal regime development for the taxation of business activities in the field of digital technologies; a digital
budget; a comprehensive study of the legal conditions for using the results of intellectual activity in the digital economy;
and digital economy and antitrust regulation.

. Legal regulation of the digital economy in the context of integration processes.
. Comprehensive research of legal and ethical aspects related to the development and application of artificial intelligence

and robotics systems.

Changing approaches to training and retraining of legal personnel in the context of digital technology development; new
requirements for the skills of lawyers.

The subject of the journal corresponds to the group of specialties Legal Sciences 12.00.00 and Economic Sciences 08.00.00
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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Llndposoe npaso» (Digital Law Journal) — co3panne AMCKYCCMOHHOM NNOWAAKM ANA OCMbIC-
NIeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Nieranu3auum uupoBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB X BHEAPEHUS
B HOpMaTUBHO-NpaBoBOe nofe. 0CO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKUM COOGLLECTBOM NPABOBEOB B CBS3M
C pa3BuTHEM LUdPOBOI IKOHOMUKM B Hawen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA M OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach 06WwMpHan NPaKTUKa HOPMATUBHOTO PErynMpPoBaHUs LMGPOBOI IKOHOMUKM,
OHa IAéT XopoLMiA MaTepuan Ans NpoBeAeHIUs CPaBHUTENbHBIX MCCIEA0BAHMIA MO 3TOI NpoBAemMaTuke. B TeopeTueckom nia-
He «unthpoBoe NPaBO» ONMUPAETCA HA CHOPMUPOBABLUEECS B AHMOA3bIUHOI HAYUHON NTUTEPATYpe akafeMuueckoe Hanpasne-
HUe KMHTEPHET-NPaBO», KOTOPOE PAA UCCNEAOBaTENel PACCMATPUBAIOT Kak OTAENbHYH OTPACNb NpaBa.

3ajayamu xypHana aBnswTCS:
= [y6nukauus uccnegoBaHmii B 06nactv LMpoBoro npasa 1 LudpoBoit IKOHOMUKM C LIENbI0 MHTEHCUDUKALMN MEXAYHA-
POAHOIO HAYYHOrO B3aMMOLEICTBUS U COTPYAHUYECTBA B PaMKax HAy4HOr0 COOBLLECTBA IKCNEPTOB.
= YnoBneTBOpeHne MH(OPMALMOHHBIX NOTPEOHOCTEN CNEeLManucToB-NPodeccuoHanos, LOMKHOCTHBIX UL, OPraHOB rocy-
[apCTBEHHOI BNACTY, NPeACTaBUTENeid 06LLECTBEHHbIX 06BEAMHEHNN, MHbIX FPXAAH U OpraHM3aLMit B HAy4HO-NPaBO-
BOIA OLIEHKe COBPEMEHHBIX MOAXOA0B K NPAaBOBOMY PErynMpoBaHuio LUGPOBOK IKOHOMUKI.
= PacnpocTpaHeHne JOCTUXEHWA aKTYanbHON KPURNYECKOW W IKOHOMUUECKOW MbICAW, Pa3BUTUE NPOdECcCMOHANbHBIX
CBSI3eW W HAYYHOTO KOONEPaTUBHOO B3AUMOAENCTBUA MEXAY UCCNeA0BaTeNAMI U UCCIeA0BATENbCKUMM Fpynnamm Poc-
CUM 1 33pYBEXHBIX rOCYAAPCTB.
B ypHane ny6nukyioTca CTaTbil N0 CNeAYIOWNM HaNpaBNeHUAM pa3BUTUSA 1 3afayam, CTOALLMM Nepes HOPMaTUBHBIM pery-
NUPOBaHNeM LM(POBOI IKOHOMUKM.
1. HopmarnBHoe o6ecneuenmne MHOPMALMOHHOI 6e30MacHOCTH, (hOpMMPOBAHME eANHOI LMdPOBOIE Cpeabl AoBepus (MaeH-
TUhMKaums Cy6bEKTOB B LM(POBOM NPOCTPAHCTBE, OBMEH OPUANUECKI 3HAUNMOI MHGOPMALMEN MEXAY HAMM U T. .).
2. HopmatnBHOe obecrneueHne 3INEKTPOHHOTO PaXAaHCKOro 060poTa; KOMNNEKCHbIe NpaBOBble UCCNeA0BaHUA 060poTa
LaHHBIX B YCNOBUSAX Pa3BUTUA LMGPOBLIX TEXHONOMNI, B TOM YNCNe NepPCOHANbHBIX AAHHbIX, 0OWEAOCTYNHBIX AAHHbIX,
“Big Data”.
3. HopmatuHoe obecneueHue ycnosuii Ans c6opa, XpaHeHus 1 06paboTKu AaHHbIX.
4. HopmaTusHoe obecneueHne BHeAPEHMS 1 UCMONb30BAHNA MHHOBALMOHHBIX TEXHONOIMIA HA (DUHAHCOBOM pbiHKe (Kpun-
TOBAIIOThI, GNOKYENH 1 Ap.).
HopmaTuBHOe CTUMYNNUPOBaHWE Pa3BuTUS LUGPOBOI IKOHOMMKM; NPABOBOE PErynupoBaHue fOrOBOPHBIX OTHOLIEHWIA,
BO3HUKAIOWWX B CBA3M C Pa3BUTUEM LMDPOBLIX TEXHONOTMIA. CeTeBble AOTOBOPbI (CMAPT-KOHTPaKTLI). MpaBoBoe perynu-
POBaHUe 3NeKTPOHHON TOProBNN.
. DopmupoBaHMe NPaBOBbIX YCNOBUN B Chepe CyA0NPOU3BOACTBA M HOTApMaTa B CBA3N C Pa3BUTIEM LUGPOBON IKOHOMUKM.
O6ecneyeHne HOPMATUBHOTO PerynupoBaHns LMGpPoOBOro B3aNMOAENCTBUA NPeANpPUHUMATENbCKOTO CO0BLLECTBA U Fo-
CyAapcTea; onpenenexne «uugpoBbix 06HEKTOB» HANOTOB U pa3paboTka NPaBOBOMO PEXUMa Hanoroo60KeHNs npea-
NPUHUMATENbCKON AEATENbHOCTU B chepe LUMdpPOBbIX TexHONOTMIA. LIGpoBOI BIOAKET; KOMNIEKCHOE MCCNefoBaHue
NPaBOBbIX YCNOBUI UCMONb30BAHNA PE3YNbLTATOB MHTENNEKTYaNnbHON AEATENbHOCTI B YCNOBUAX LUGPOBOI IKOHOMUKY.
LincdpoBas IKOHOMUKA 1 AHTUMOHOMOMbHOE PeErynupoBaHue.
HopmaTusHoe perynupoBaHue unudpoBoit IKOHOMUKOI B KOHTEKCTE MHTETPALMOHHBIX NPOLLECCOB.
KomnnekcHble MccnefoBaHns NpaBoBbIX 1 3STUYECKNX aCMEKTOB, CBA3AHHDBIX C Pa3paboTKoN M NPUMEHEHUEM CUCTEM CKYC-
CTBEHHOTO WHTENNEKTA U POHOTOTEXHUKM.
10. li3meHeHne NOAXOA0B K NOArOTOBKE M NEPenoAroToBKe PUANYECKNX KafPOB B YCIOBUSAX Pa3BUTUA LNGPOBbIX TEXHONO-
ruit. HoBble Tpe60BaHMA K HaBbIKaM M KBanumKaLmum 1opucTos.
TemaTuka XypHana COOTBETCTBYET rpynne cneuuanbHoctein «lOpupnueckue Hayku» 12.00.00 n «IKOHOMUUECKINE HAYKMY
08.00.00 no HomeHKnatype BAK.
B )XypHane ny6nuKyloTcs cTaTbit Ha PYCCKOM W aHIMUICKOM AI3bIKaX.

YYPEQIUTESTb, U3LATESIb:

NHo3emues Makcum liropesuy
119454, Poccus, MockBa, npocn. BepHaackoro, 76

o

(=]

~

o



TNABHbIN PEJIAKTOP:

Makcum liHo3eMueB, KaHAMAAT IOPUANYECKMX HAyK, AOLEHT Kadenpbl MeXAYHapPOAHOTO YACTHOTO W TPaXAaHCKOro npa-
Ba um. C. H. Nlebenesa, HauanbHUK OTAENa AUCCEPTALMOHHBIX COBETOB MIUMO-YHuBepcuteT MIUA Poccuu, inozemtsev@

digitallawjournal.org

119454, Poccus, MockBa, npocn. BepHagckoro, 76

PEJAKLIMOHHAA KOJETUA

Anuca leppa — Ph.D. in Law and Economics, fOLEHT thakynbTe-
Ta 3KOHOMMKI, BONOHCKMIN yHUBEpPCUTET, BonoHbs, UTanus
Makc Fyt6pop — Dr. jur., He3aBUCUMbII UCCTIEL0BATEND, 6blB-
WK YNpaBAsioWMA NapTHEP MEXAYHAPOAHON lopuanye-
ckoi hmpmbl Baker McKenzie, Mocksa, Poccus

D3tonp30 Mupa — Ph.D., npodbeccop thakynbTeTa npasa, YHu-
Bepcutet Coka, Tokno, AnoHus

0nua KoBanbuyK — [OKTOP 3KOHOMUYECKUX HayK, Mpo-
theccop, npocreccop Kadeapbl 3HepreTMUecKoro cepsuca
W ynpaBneHns 3HeprocHabxeHnem, MoCKOBCKNA aBUALMOH-
HbIil MHCTUTYT, MOCKBa, Poccus

Hatanusa Kosnosa — foKTOp lopuanueckux Hayk, npodec-
cop, npodheccop kadeapbl rpaxaaHckoro npasa, MY ume-
Hu M.B. lomoHocoBa, MockBa, Poccus

Danuena Manuu — Ph.D. in Technical Sciences, goueHT da-
KynbTeTa NPOMbILNEHHON WHXEHEPUN W MEHe[XMEHTa,
Hoeu-Caackuit yuusepcutet, Hou-Cap, Cepbus

Knapa Hennenb — Ph.D. in Computer Science, Master in
Intellectual Property Law and Management, crapwui gupex-
TOp N0 BOMpPOCaM eBponerckux 6usHec onepauui MHcTUTyTa
WH)XEHEePOB NEeKTPOTEXHUKM 1N INeKTPOHUKHN, Bena, ABcTpus
Niopmuna HoBocenoBa — [OKTOP IOPUANYECKMX HAYK, NPO-
theccop, 3aBeaytownit Kaheapoil MHTENNEKTYaNbHbIX Npas,

MOCKOBCKMIA rOCyAapPCTBEHHBIN PUANYECKUI YHUBEPCUTET
umenn O.E. Kytadmna (MIHOA), Mocksa, Poccus

Bnagumup OcunoB — [OKTOP 3KOHOMMYECKUX Hayk, Ph.D.
in Economics, npocheccop kadeapbl ynpasneHns akTusamiu,
MIIMO-Ynusepcuter MIJ Poccumn, MockBa, Poccus
Mpanuecko Mapusu — Ph.D. in Law, npoceccop dakynbTeta
npasa, MUHHeCOTCKMI yHMBepcuTeT, MuHHeanonuc, CLUA
Bnagumup TNOTHUKOB — [OKTOP 3KOHOMUYECKUX HayK,
npodeccop, npodeccop kadeapbl 06wer 3IKOHOMUYE-
CKOW TEOpPUM W WMCTOPUM 3KOHOMMYECKOW MbiCiK, CaHKT-
MeTepbyprckinit roCyAapCTBEHHDIM IKOHOMUUECKMI YHUBEP-
cuTeT, CaHkT-Metepbypr, Poccus

InuHa CUAOPEHKO — [IOKTOP IOPUAMYECKMX HAYK, JOLEHT,
npodeccop kaceapbl YronoBHOro npasa, Yron0BHOMO Npo-
Lecca U KpUMMHANUCTMKM, Anupektop LieHTpa umdpoBoi
IKOHOMUKM M (PUHAHCOBBIX MHHOBaLW, MTUMO-YHusepcu-
TeT MUJ Poccum, Mocksa, Poccus

Wreddpen Xungenaur — Ph.D. in Law, dpakynbteT npasa,
YuuBepcuter IOwHOA [lanuu (CUpmaHCKuie yHUBepcuTeT),
OpeHce, lanua

Bo Uuub — Ph.D., npodeccop, 3asepylowmii Kadea-
POV rOPOACKOro NNAHNPOBAHMA M yNpaBNeHus, YHNBepcuTeT
Y3HbMUHD, MekuH, Kutai

WcTopusa nspanus xypHana: YypHan nspaerca 2020 r.
MepnoanyHoCTD: 4 BbINycKa B rof

Npedmkc DOI: 10.38044

ISSN online: 2686-9136

CBUAETENbCTBO O PEruCTPALMH
CpeAcTBa MaccoBoil MHtopMaLuy:

YcnoBus pacnpocrpaenus

N OC 77-76948 ot 09.10.2019 (PockomHaazop)

KoHTeHT focTyneH nog nuuensuen Creative Commons Attribution 4.0 License

119454, Poccus, MockBa, npocn. BepHazckoro, 76, +7 (495) 229-41-78,

marepuanos:
Pepakuyus: digitallawjournal.org,
dj@digitallawjournal.org
Jlata ny6nuKaumu: 30.09.2021
Konupaiit: © Lincposoe npaBo, 2021
Liena: CBo60AHanA
PETMOH

rPYMNA KOMMAHUIN

Mpu nogaepxke Fpynnbl KoMnaHui «PETNOH»



https://doi.org/10.38044/2686-9136-2021-2-3-8-22 M) Check for updates.

777777777777777777777777777777777777 (cc)

Ot peaakuum

Bceobwas yugposusayus He o6owna cmopoHol u chepy mpemelickozo pasbupamenscmea.
B uem 3akntouaomca docmouHcmea u Hedocmamku eHedpeHus Yupposbix mexHono2ul, Kaxk no-
anusn COVID-19 Ha pabomy 8edyLyux apbumMpaxHoix yupexoeHul, npednonazaem nu yugposusayus
denokanu3zayuto MKA u ecmb nu 6ydyujee y yugposozo apbumpa? Ha amu u dpyaue 80npochl 21as-
Ho20 pedakmopa xypHana Liugpposoe npaso (Digital Law Journal) Makcuma Neopesuya NHo3emyesa
omeemunu Anekceli AnekcaHoposuy KocmuH u AnexcaHop Bnadumuposuy pe6enbckull.

Kocmun Anekceii AnexcaHopoeuy — KaHOWAaT IOpUAMYECKMX Hayk, npodeccop, 3aBeny-
fownit kadeapoil MexAYHApOAHOTO YaCTHOTO W rpaxpaHckoro npasa umeHu C. H. Nebege-
Ba MIMMO MWJ Poccum. Mpepcenatens MexayHapoaHOrO KOMMEPUYECKOr0 apbUTPaXHOro cyaa
(MKAC) n Mopckoit ap6utpaxHoi komuccumn (MAK) npu TNN PO. Unen HayuHO-KOHCYNbTaTUBHbIX
coseToB npu BepxosHom Cyne u Munuctepcrse toctuumn PO, a Takke CoBeta no KoandukaLuu
1 Pa3BUTMIO FPANGIAHCKOTO 3aKoHodaTenbcTsa npu Mpesugente PO, unen Koponesckoro MHCTUTYTA
ap6utpos (NloHaoH). Mpeaceaatenb PeakUMOHHOTO COBETA XypHana «KoMmepueckuit apbuTpax».
CoBeTHUK MexayHapoaHou DeaepaLyn MHCTUTYTOB KOMMEPUECKOTO apouTpaxa.

B chepy npodeccuoHanbHbix nHTEpecos A. A. KOCTMHA BXOAAT NpaBOBbIE BONPOCHI MEXAYHAPOA-
HOW TOProBAW 1 MEXAYHAPOJHOMO AapOUTPAXA. ABTOP MHOFOUMCNEHHDIX NYBANKALMIA MO TPAKAAHCKO-
My 1 Toprosomy npasy P® u 3apy6exHbIx CTpaH, MPaBOBOMY PerynMpoBaHNi0 BHEWHEN TOProBM
U MEeXZYHapOAHOro KOMMepueckoro apbutpaxa. MHOrokpaTHoO yyacTBoBan B KauectBe apbutpa
B MEXAYHAPOAHBIX TPETEMCKMX pa3bupaTenbcTBax N0 pernameHTam BeAyLNX apOUTPaXHbIX yupex-
AeHNA mupa.

Fpe6enbckuii Anexcandp Bnadumupoeuy — KaHAWAAT IOPUAMUYECKUX HayK, AOLEHT Kadep-
pbl MEXAYHAPOAHOIO YACTHOTO U rpawgaHckoro npasa umenn C. H. Nlebegesa MIMMO MUJ Poccum.
Mpepcenatens Konnerun no MexayHapogHbIM criopam ApbuTpaxHoro LeHtpa npu PCMM. 3amectutens
Aupektopa WNHGOPMaLMOHHOrO LeHTpa aarckol KoHQepeHUMn No MexayHapoOJHOMY YACTHO-
My npasy B MockBe. 3amecTuTenb NpeAcefaTens KOMUCCUW MO TPETecKoMmy pa36upaTenbcTBy
npu Accoumaumm topuctos Poccuu. Mpeaceaatenb KOMUCCUN MO Pa3BUTUIO apbUTPaXa 1 ApYrux anb-
TEePHATUBHbIX CNOCO6OB pa3peLleHns 1 yperynupoBaHus cnopos npu MoCKOBCKOM perMoHanbHoM
otaeneHumn Accoumanms puctos Poccum. UneH Poccuilckoro otaeneHuns Accoumaumm MexayHapos-
HOro npasa.

A. B. Tpebenbckuit ABNAETCA YNpaBAsiowMM NapTHEPOM afBOKATCKOTO 6iopo «lpebenbckuit
U TapTHepbI» M PYKOBOAMT MPAKTUKON Pa3pelleHns MeXAYHapoAHbIX KOMMEPUEecKux Cropos.
ABTOp psfa HayuHbIX NY6AMKALWA U KOMMEHTApUeB MO NpobnemMam MeXxgyHapofHOro KoMMepue-
CKOTO M UHBECTULMOHHOIO apbuUTpaxa, MexayHapoaHOro rpawaaHcKoro npowecca, NpaBoBoro pery-
NNPOBaHMNA BHELHEIKOHOMMYECKOW AeATENbHOCTY.
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WHTEPBbIO

LINtPOBOW APBUTPAX —
[10JIE3HOE OPYAME B PYKAX
HOMO SAPIENS

A.A. KoctuH, A.B. Tpe6enbckuit’

MOCKOBCKMIA FOCYAapCTBEHHBIN MHCTUTYT MEXAYHAPOAHbBIX OTHOLEHMI
(MrUMO-yHuBepcutet) MIAA Poccun
119454, Poccus, Mocksa, npocn. BepHagackoro, 76

Kniouesble cnosa
ap6uTpax, uudpoBoi ap6uTpax, TpeTeirckuin cys, MKAC, MKA

[na uuTNpoOBaHuA Koctun, A. A, Tpebenbckuit, A. B. (2021). Ludposoit apbutpax — mo-
fnesHoe opyaue B pykax homo sapiens. Lugposoe npaeo, 2(3), 8-22.

* ABTOP, OTBETCTBEHHDIN 33 NEPEenucky

Yeaxaemble Konnezu, KaK U36eCMHO, ce200HA He cyujecmeyem edUHO20 M0AX00a K NOHAMUIO
«yughpoeoe npaso» HapAAY C eapuaAMUEHOCMbIO onpedeneHus mepmuHa «ap6umpay». llonbimxa
adanmayuu OaHHLIX MOHAMUII Opy2 K dpyey, Kak npedcmaensemcs, co3daem euje 6onee cnoxHoe
nonoxerue. Kax Bbl dymaeme, moenusnu nu Hoebie mexHono2uu Ha apbumpax? Cnpaeednueo
Nu ymeepxdeHue, Ymo yughposusayun nuwb noebiwiaem hghexmueHocmb apbumpax«a unu ume-
I0omcA HeKomopbie HezamueHble Nocnedcmeus eHedpeHus YuhPoebIX mexXHono2ui?

A. K.: Xouy 06paTuTb BHUMaHNe Ha TO, UTO B COBPEMEHHOM OTEUECTBEHHOM apbUTpaXHOM npa-
BE NOJ TEPMUHOM «apbUTPAX» NOHUMAETCA MPOLLECC Pa3pelleHns CNOpPoB TPETEMCKUM CYAOM
(cocTaBoM ap6buTPOB) 1 NPUHATME NOCNEAHUM pelleHus. PasymeeTcs, apbuTpax Kak npouenypa
He Mor U36exaTb BO3ACMCTBIUA HOBbIX TEXHONOTNIA, 0COBEHHO B chepe KOMMYHUKALMIA 1 XpaHeHUs
uHdopmauuu. OCMbICNEHHOE NCNONb30BaHNE «Lndpbl» CNOCOBCTBYET 3(h(EKTUBHOCTM KaK Camo-
ro apbuTpaxa, Tak U ero aAMUHUCTPUPOBAHUA NOCTOSHHO AEUCTBYIOLWNMI apOUTPAXKHBIMU yupe-
KOAEHNAMN,

A.T.: CornaceH c Anekceem AneKCaHApOBUYEM, HOBbIE TEXHONOTUM CEPbe3HbIM 06PA30M NOBANANN
Ha apbUTPaXHbIIA MEXaHWU3M pa3pelleHns CnopoB, 6onee TOro, UX BAMAHUE PACTET C KaXAbIM AHEM,
11 3T0 He TONbKO UCMONb30BaHKE BUAE0-KOH(epeHL-CcBA3M B nepuog nanaemmn COVID-19, Ho u nepe-
XOfi Ha INEKTPOHHbIN A0KYMeHTO060poT. Clofa CneayeT OTHECTH, K NpuMepy, NCNonb3oBaHue e-bun-
dles — chopmupoBaHHble B CneLmanbHble INEKTPOHHbIE TOMA MaTepuanbl fena, C KOTOpbiMK OA-
HOBPEMEHHO MOTYT paboTaTb U apOUTPbI, U CTOPOHbI. bonee Toro, NOABUANCH CNELUaNU3UPOBaHHbIE
apouTpaXHble YUpexaeHus, KOTopble PacCMaTpuBaloT CNOpbl B Pamkax KOMMepUecKoro o6opoTa,
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0CyLLeCTBNAEMOrO B ceTH WHTEpHET. Peub MAET 0 Tak Ha3biBaeMOM OHNAH-ap6uTpaxe. OCo6eHHYI0
NoNyNAPHOCTb OH NONYuNn B Kutae. Hekotopbie LLEHTPbI (M0 X COBCTBEHHDBIM 3aBepeHUaM) paccmar-
PUBAIOT Y)KE COTHU TbICAY NOA0GHBIX MHTEPHET-CMOPOB B rog.

Anexcandp Bnadumupoeuy, Bbi ynomaHynu Hexomopbie 0cob6eHHOCcmu pa6ombl 6 3MmOXy
COVID-19. limenu fu Mecmo UHbie U3MeHeHus e pa6ome 6edywux Ap6UMPAXKHBIX YupeXdeHul
6 3mom nepuod?

A. : MonoXmMTeNbHYKO PONb ANA PaccMoTpeHus gen ApoutpaxHbim uentpom npu PCMMN B camom
Hauane NaHgemun Cbirpano 1o 06CTOATENLCTBO, UTO MONOXEHNUA apOUTPAXHOIO pernameHTa npegy-
CMaTpMBanu LWNPOKYI0 AWCKPELMIo COCTaBa apbuTpaxa npu peweHun Bonpoca O NpoBefeHUN
CNYWAHNA C UCNONb30BAHNEM BUJEO-KOH(EPEeHL-CBA3L. M0 HaweMy OMbiTy, B 60NbLIMHCTBE AeN
06e CTOpOHbl M60 camu NPOCUNN NPOBECTU CNYLWAHWA YAANEHHO, NM60 C YOOBONLCTBUEM COMMa-
Wanucb Ha COOTBETCTBYIOWME NpeanoxeHns apoutpos. Ho game Tam, rae ofHa M3 CTOPOH Morna
BO3paXaTb NPOTUB TaKoro Gopmara, apbuTpbl, C YUETOM MONOXKEHNA PernameHTa, MO NPUHATL
COOTBETCTBYyIOLLEE pelleHne camocToaTenbHo. B utore B 2020 rogy ¢ MCnNonb3oBaHUEM CUCTeM BU-
Ae0-KoH(epeHL-CBA3M HbIN0 paccMOTPEHO 6onee NonoBuHbI 13 350 fen, HaMBONbLUEe YNCNO TaKMX
Aen NpuUWoch Ha TPeTMIA U yeTBepTblid kBapTan 2020 roga. COTPYAHMKM annapata, NPy Hanuumm
COOTBETCTBYIOLLEN BO3MOXHOCTH, paboTani yaaneHHo. OAHAKO 3TO HUKAK He CKa3anoch HU Ha CpoKax,
HW Ha KauecTBe afAMMHUCTPUPOBAHKA CNOPOB, YTO NOKA3bIBAET N BO3POCLLIEE YNCNO PACCMOTPEHHbIX
B NPOLUIOM roay aen.

A. K.: MexpayHapoaHblin KoMmMepueckuit apbutpaxHblil cys npu TNM PO He npekpawan pa6oty
B nepuoj naHaemuun. Nomumo MCnonb3oBaHUA BCEro CnekTpa CPeAcTs, NPenAaTCTBYIOWNX pacnpo-
CTPAHEHUI0 MHAEKLMN, PACLUIMPUNOCh NCMONb30BAHME ANCTAHTHBIX CPEACTB KOMMYHUKALMA NpU NPo-
BEJ€HUN OPraHU3aLMOHHbIX COBELAHNA W YCTHBIX CNYLAHWMIA, @ TaKXKe 3acefaHnil KonnernanbHbix
opraHos — Npe3nanyma n KomuteTa no HasHaueHusam ap6utpos MKAC, npexae Bcero nocpencTsom
BUAE0-KOH(epeHL-CBA3M.

U3menunaco nu npouedypa HazHayeHuss ap6umpa e MKA e pesynbmame eHedpeHus yugpo-
6bIX mexHono2uii?

A. K.: 3T0T acnekT afMUHUCTPUPOBAHMA apbuTpa¥a He NOABEPrcA KaKMM-NNG0 CylleCTBEHHbIM
«MYTaLMAM» B MEXIYHAPOLHOM U3MepeHnn. MpumennTtenbHo K MKAC, KaK yxe 0TMEUEHO, 3acefiaHus
KOMUTETOB MO Ha3HAUEHNAM B He06X0AMMbIX ClyuasX NPOBOAMNNCH 3a0UHO, a Mpeacenatens MKAC
B HETepNAWMUX OTNAraTenbCcTBa CyyYasax CTan yalle UCnonb3oBaTb MMEKILMECS Y HETO fieNnerupoBaH-
Hble MONHOMOUMNSA HA3HAYAIOLLEr0 OpraHa.

A. I: Npouepypa Ha3HaueHust ap6bUTPOB NPOXOANIA B CTPOFOM COOTBETCTBUM C PEriaMEHTOM
I HUKAKIX M3MEHEHUIl He npeTepnena. OTPaAHO OTMETUTb, UTO B HECKONbKUX MEXAYHAPOAHBIX CMo-
pax, PaCCMOTPEHHbIX LeHTpoM B 2020 rofly, yuacTBOBanu U apbuTpbl U3-3a py6bexa, uto onaTb-Taku
B NEepUog 3aKPbITUS rpaHuL, CTano BO3MOXHO 6narogaps WCMONb30BaHMIO CUCTEM BUAEO-KOHMe-
PeHU-CBA3N.
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Kax useecmHo, obecneveHue KOH(hUOeHUUANbHOCMU — OOHO U3 OCHOGHbIX Rpeumy-
ujecme paccmompeHus cnopa e ap6umpae. He co3daem nu ucnonb306aHue 3neKmpoHHbIX MexXHo-
noauii npo6nem ymeyku daHHbIX U Yughpoeoli 6ezonacHocmu npu XpaHeHuu 00KyMeHmoe, npedo-
cmaeneHuu 0okazamenbcme U 06ujeHUU ¢ yYacmHukamu apéumpaxHo20 pazéupamenbcmea?

A. K.: Henb3a He cOrNacuTbCa € TeM, UTO UCMOMb30BaHUe LUGPOBLIX TEXHONOTUI HEpPeaKo Nopo-
X[AeT 060CHOBAHHbIE COMHEHNS KacaTeNbHO COXPAHEHUA NPUHLMNA KOH(UAEHLMANbHOCTH, KOTO-
Pblil CYUMTAETCA OHON U3 NPUBNEKATENbHbIX UEPT KOMMEPUECKOro apbuTpaxa. Pasymeetcs, CTOPOHbI
BOMbHbI B HEO6XOANUMBIX CIIyUasX OrPaHUUNTb NN OTKA3aTbCA OT HEro, OHAKO HeCAHKLMOHMPOBAH-
HOe BTOPXEHME B YacTHOe Pa3bupaTenbCcTBO HEAONYCTUMO, UTO NpeanonaraeT Heo6XoAMMOCTb pas-
PaboTKM 1 NCNONb30BAHNSA HAANEXALLMX CPEACTB 3aLUThl OT XaKEPOB.

A.T:: 3a80nro 40 NaHAemMUn nepes PyKOBOACTBOM LEHTPa BCTan BOMPOC O TOM, KaK 06ecneunTb
KOH(MAEHUMANBbHOCTb B CNyyae C YAANEHHbIMU CNYWAHUAMN. B 0TAMUME OT MHOTUX 3apyBeXHbIX
LLeHTPOB, B KOTOPbIX CYWAHNA OCYLLECTBAAIOTCA C MCNONb30BAHNEM JOCTYMHbIX NYBAUYHBIX CUCTEM
no Tuny Zoom, Ap6uTpaxHblid LeHTp Npu PCM 0CTaHOBMA CBOW BbIGOP HA CUCTEME POCCUNCKOM Pa3-
pabotku Mind, 0cO6EHHOCTb KOTOPOJ B TOM, UTO OHa Pa3MelleHa Ha cepBepax, HaXOAAWMXCS He-
NOCPEACTBEHHO B NOMELEHUAX apOUTPAXXHOTO LEHTpa, YT ABNAETCA AONONHUTENbHON rapaHTHen
KOH(MAEHUMANbHOCTW. B Hawe Bpems, Korga Kubepataki AOCTUrAIOT HEMbICTMMOTO MacwTaba,
3aCTpaxoBaTbCs OT HUX Ha 100 %, KOHEUHO, HEBO3MOXHO. HO CnefyeT NOHUMATb, UTO U B 0ObIUHOM
«OUYHOMY» CMOpe CYLEeCTBYET PUCK YTEUKM UHGOPMALMM, NOCKOMbKY MOMMMO apbUTPAXHOIO yupe-
XAEHNS U apOUTPOB C MaTepuanamu iena B3alMOACCTBYIOT CTOPOHbI W UX lopuanYeckme npeacta-
BUTENN. K COXaNeHNio, 0 CUX NOpP POCCMICKUE lopuanueckue hupmbl yaenaioT HeOCTaTOUHOE BHU-
MaHKe BONpocam Knbep6esonacHoCcTu.

Kax cmoponbi mo2ym ¢hopmanusoeamp ceoe coznauwieHue 06 ucnonb30eaHuu UHGOPMAayUOH-
HbIX mexHonozuii 8 Xxode paccmompeHus cnopa? Heo6xodumo nu noaydams co2nacue ap6umpa?

A. K.: NpefcTaBnsetcs, uTo rMaBHOE B 3TOM CIOXeTe — COrMacoBaHue BCeMI YUaCTBYIOLWMMI B ap-
6UTPaXHOM pa3bupaTtenbcTse nuuamu (Mpexae Bcero apbuTpamu U CTOPOHaMK, a Takke B Heoob-
XOAMMBIX CAYUanX apbUTPaXHLIMI YUPEKACHUAMI) OAUHAKOBO AOCTYMHbIX BCEM UH(OPMALMOH-
HbIX TEXHONOTNIA, KOTOpble GyAyT MCNONb30BaHbI. TaKoe CornalieHne ToNbKO MeX[y CTOpOHamMK BpAA
N MOXET CO3AaTb Hapnexawmin 3ddekt. Kakoil-nnéo ocobon gopmanusaumum 310 cornaweHme
He TpebyeT.

A.T.: Be3ycnoBHO, eClv TaKoe COrnalleHmne JOCTUrAeTCA CTOPOHAMN B X0fe pa3bupatenncTsa, ero
copepxaHne Heo6xoAumo 06CyaUTb C COCTAaBOM apbUTPaXA, OAHAKO BPAA U apbUTPbI NOCUUTAIOT
Heo6X0ANMbIM BO3paXaTb NPOTUB PaLMOHANbHOI AOTOBOPEHHOCTM CTOPOH. B ciyuae, ecnn Takoe
cornalieHue JOCTUTHYTO 40 Hauana NpoLeAypbl ¥ ero YCIoBUA He MPOTUBOPEUAT UMMNEPATUBHBIM
npasunam, COAEPXalLMMCA B pernameHTe U NPUMEHUMOM 3aKOHE, C BbINONHEHWEM €ro YCNOBHUii
ONATb-TaKK He JO/HKHO BO3HMKHYTb 0COBbIX NPOBAEM. YiKe Ceuac no Bcemy Mupy 3akniouaetcs He-
Majioe YMCNo apbUTPAXHDBIX COMNalLeHIi, NPeaycMaTPUBAIOLIAX NPOBEAEHNE UCKNIOUNTENBHO BUP-
TyanbHbIX YCTHbIX CYWAHNNA. 33 NEPUOA NaHAEMUN CTOPOHBI MO JOCTOMHCTBY OLEHUIN IKOHOMMY-
HOCTb 3TOTO BapyaHTa.
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Kaxoebl, Ha Baw 632150, ocHO8Hbie Npo6nembl C NoMy4eHUeM eKmpOoHHbIX d0Ka3amenbcme
8 MeX(dyHapooHoM KommepYeckom ap6umpaxe? He éo3HuKalom nu CnOXHOCMU € UCmpe6oeaHu-
em makux dokasamenbcme?

A. I: Mo MoeMy MHEHMI0, INEKTPOHHbIE JOKA3aTENbCTBA — ropasfo 6onee HafEXHbIA UCTOUHMK
NHOpMALLMK, HEXENU OKA3aTeNbCTBA GyMaXHble. I3BECTHO, UTO NHO6ON INEKTPOHHDBIA JOKYMEHT
obnafaet MeTafaHHbIMK, KOTOPbIE MO3BONSAKT YCTAHOBMTb JONOMHMTENbHYIO MH(OPMALMIO O €ro
NPONCXOXAEHUW, UI3MEHEHUN U ABMKEHUM. KpOME TOTO, B Clyyae C INEKTPOHHbIM AOKYMEHT0060po-
TOM, Hanpumep 06MeHOM COOBLLEHMAMM NO INEKTPOHHOI NOUTE, JOKYMEHTbI OCTABAAIOT LUGPOBON
cnen, NOCKOMbKY No6oe cooblieHMe NOMMMO KOMMbIOTEPA N0Mb30BaTeNs NPOXOAUT Yepe3 ucxoas-
e 1 BXOAALLME NOUTOBbIE CepBEpPbI. B MUpe pa3paboTaHbl TeXHONOIMM ANS paboTbl C TaKMMI JOKa-
3aTenbCTBaMM, a TaKKe NOAPOGHbIE NPOTOKONbI, KAK, HAaNPUMep, TOT, UTO perynapHo rotoBuTcs B CLLUA
B pamkax Tak HasbiBaemow CefoHCKoW KOH(epeHuuu. OHaKo B Poccun noka BCe ele oLywaeTcs
npo6nema HeXBaTKM 3aTOUEHHbIX MOA 3Ty 061aCTb CNELManMCTOB. [lOCTaTOUHO CKa3aTb, UTO B KAX-
A0ii CEPbe3HON amMepUKaHCKON PUAMYECKOI (hpMe CYLLeCTBYET CNeLnanbHblil 0TaAeN, KOTOPbIN Tak
1 Ha3biBaeTcs — E-discovery. O cyuwecTBOBaHUN NOAOGHbLIX OTAENOB B POCCUACKUX HOPUANYECKNX
thupmax s noka He crblwwan.

A. K.: OCHOBHbIM 3€Cb ABNAETCA BepuhuKaLms, TO eCTb Kakum 06pa3om 6yaeT noaTBepxaeHa
NOANMHHOCTb MH(OPMALMK, KOTOPAs 6biNa HANpPaBneHa B BUAE 3NEKTPOHHBIX JOKYMEHTOB. B oTCyT-
CTBME, KaK NPaBMMO, MeXaHU3Ma MCNOb30BAHMA 3NEKTPOHHOW NOANMCH BeCbMa BEPOSATHO B psfe
CNyyaeB BO3HUKHET HEOOXOAMMOCTb UCTPEOOBAHNSA OPUTMHANOB JOKYMEHTOB WM UX HAZNeXaLmm
06pa3oM 3aBepeHHbIX KOMMi.

Moz2ym nu 6bimb Keanughuyupoearbl doKaamenbcmea, NoMy4eHHble ¢ 8e6-caiimoe, 3anpeujeH-
HbIX POCKOMHAO30poM, U U3 MeHeeo20 UHMepHema KaK AoKAa3amenbCMea, NoNyYeHHble He3aKOH-
Hbim mymem? B yacmuocmu, kak, Ha Baw e32n0, cnedyem pacueHueamb dokazamenbcmea ¢ nopma-
na WikiLeaks, mexdyHapodHoii HexoMMepYeCKoli Op2aHU3aYUY, KOMOpPAs My6AuKyem CeKpemHyro
uHchopmayuito, 63mylo U3 AHOHUMHDBIX UCMOYHUKOG UMY NpU ymeyke daHHOU uHgopmayuu?

A. K.: CornacHo 3aKoHy PO «O MexayHapoaHOM KoMMepueckom apbutpaxe» (n. 2 ct. 19) Tpeteit-
CKOMY cyay npefoCTaBneHo NpaBo CamoMy OnpeaensiTb AonyCTUMOCTb, OTHOCMMOCTb U 3HAUUMOCTb
n060ro [0Ka3atenbcTea. MHe TPyAHO NPEACTaBUTD, UTO6bI CBEAEHUA C 3aNpPELleHHbIX CAUTOB MMe-
N 6bl 3HAUEHNe B fieNnax KOMMepUeckoro apouTpaxa, BO BCAKOM Ciyyae 3T BONPOChI AOMKHbI pe-
LWATbCA COMNACHO NPaBy CTPaHbl MeCTa apbuTpaxa.

A.T.: § NONHOCTbIO C 3TUM CcornaceH. bonee Toro, 3pech TauTCA 3HAUUTEIbHOE NPEUMYLLECTBO ap-
6UTpaxa, NOCKONbKy apbuTp, B OTNNUME OT roCyAAPCTBEHHOTO CYabM, HE CBA3AH XECTKUMM HaLMO-
HaNbHbIMU NPABUNAMN [0KA3bIBAHUA. B TO e Bpemsa ap6uTpbl CTapaTCa YUMTbIBATb NONOXKEHNE
NPUMEHNUMOTO K 3TUM BONpocam npasa. C NpaBoBOil TOUKW 3PEHUA 3TU CUTYALUN ABNSAIOTCA OUEHD
HenpoCTbIMM, MOCKOMbKY B COBPEMEHHOM MEXIyHapOAHOM KOMMEPUECKoM ap6utpaxe TpubyHan
B OCHOBHOM CBS3aH 0643aHHOCTbIO BLIHOCUTb UCMOMHUMbBIE pellieHus. Mo3ToMy OueHb YacTo peub
WAET 1 0 HALMOHANbHOM 3aKOHOAATENbCTBE FOCYAAPCTB, Ubeil HALMOHANBHOCTBIO 06MafaI0T CTOPO-
Hbl Criopa. [leicTBUTENbHO, B KOMMepUeckom ap6uTpaxe nogobHas cuTyauus 6ynet ckopee 3K30-
TMYECKOW, OfIHAKO B WHBECTULIMOHHOM apbuTpaxe nogo6Hble Aena yxe BCTpeuanucb. K npumepy,
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B 3HameHuToM fene ConocoPhillips npoTue BeHecyanbl rocyaapcTBO-0TBETUMK NPOCUNO TPUBYHAN
NepecMoTPETb YaCTb PelleHmns Mo PUCAUKLNAK 1 MO CYLLECTBY CNOpa, B CBA3M C HOBbIMM LOKa3aTeNb-
cTBamu, ony6nukoBaHHbIMu WikiLeaks a0 3aBeplieHns pa3éupatenbcTsa B UacTu onpeaeneHus pas-
Mepa NpUCYXAAeMOW KOMMNeHcaluumu. bonblIMHCTBO COCTaBa MOCYMTANO, YTO MEPecMoTp pelleHuns
HexenaTeneH ¢ yYeTom npuHumMna res judicata. B T0 e Bpems M3BECTHO, UTO B 3TOM AeNe MMeNoch
0co60e MHeHMe OfiHOro U3 apbUTPOB, KOTOPbIN NocuuTan AokasatenbctBa u3 WikiLeaks 3acnyusa-
fowmmu gosepus. CywecTBeHHbIM (hakTOPOM B TaKMX AAeNax ABNAETCA YKa3aHWe Ha T, KTO KOHKPETHO
nony4an To UM NHOe [0Ka3aTeNbCTBO — CaMa CTOPOHA UMK TPETbE NULIO.

Pazdensieme nu Bbl MHeHUe, YMo UCMONb308aHUE OHNALUH-MeXHONO02ul 3ampydHsem 803MOX-
Hocmb donpoca ceudemeneii u npensmcmeyem peanu3ayuu npaea 6bimb ycAbIWAHHBIM, NOCKOMbKY
OHNAIIH-CyuIaHue He cNoco6Ho nepedamb eecb CMeKmMp 3MOYULi y4acMHUK08 Npoyecca, a makxe
He UCK/I04aem cnedoeaxue UHCMPYKYUAM mpembux nuy?

A. K.: 3T0 MHeHWe MHOI0, KaK M MHOTMMW cneuuanuctamu B obnactu MKA, pasgensetcs.
Pa3BepHyTas aprymeHTauma no 3Tomy BONpocy npeactaBneHa B nybnuKaLmum aHrUncKoro afBokara
Khawar Qureshi QC “A leap towards digital court hearings must deal with all their limitations” B ra-
3ete The Times oT 27.05.2021. B aBTOPUTETHbIX apbUTPAXKHDIX yupexaeHUsx Beaetcs paboTa no co-
BEpLEHCTBOBAHMIO PErNAMEHTHBIX NPEANMCAHNIA U CO30AHNI0 TEXHUYECKUX YCNOBUIA, HEOHXOAMMbIX
JNS TOro, UTOObI, €CAN U HE MOAHOCTbIO YCTPAHUTD, TO XOTA Obl CYLECTBEHHO CHU3UTDL T€ PUCKM, KOTO-
pble 0603HaueHbl B Bawem Bonpoce. B npaktuke MKAC akTyanbHbIM SBASAETCA U BONPOC O Haf/1eXa-
el MaeHTUGUKALMM ML, BLICTYNAIOWMX B KAUECTBE CBUAETENEN.

A.T.: [lo Hauana naHgemMuu A cam 6bln NPOTUBHUKOM MCMONb30BAHNA BUPTYaNbHbIX TEXHONOTUI
ANA AoNpoca cBUAeTeNei, NOCKONbKY U3BECTHO, UTO 3HAUNTENbHAA YacTb MHGOpMALLIMK NepeaaeTcs
B X0fle Aonpoca HeBepbanbHo. OfHAKO BMOCNEACTBUM, NONYUMB B KAuecTBe NpeacTaBuTens onbiT
nepeKpecTHOro /I0NPoca C MCMONb30BAHMEM CUCTEM BWIEO-KOH(epeHL-CBA3N, A MOTY CKa3aTb,
yTO Y TaKOM NpoLLeaypbl eCTb CBOW NPEUMYLLECTBA — OHA B 3HAUUTENbHO 60NbLUEI CTENEHMU N03BONS-
€T COCPeoTOUNTbCA Ha CBUAETENE U ero peakLuu. ECu MOXKHO Tak BbIPa3uUTbCs, NPOTUBHASA CTOPOHA
BbIHYM/EHA CUAETb MO APYTYI0 CTOPOHY pamnbi». KpoMe TOro, HyMHO NOHMMATb, UTO CTeneHb apa-
MaTW3Ma B MEX/YHapOAHOM KOMMEPUECKOM apbuTpaxe UHOMA UCKYCCTBEHHO MOAOrpeTa: BCe Xe
370 He YronoBHbIA NPOLECC — peyb MAET O KOMMEPUECKMX U 1eN0BbIX B3aUMOOTHOLIEHNAX CTOPOH,
1 HIOAHCbI NOBEIEHNS CBUAETENEN UTPAIOT 3[1eChb BTOPOCTENEHHYIO POfb.

Kax Bbl cuumaeme, moxiem nu pazpeuieHue Copoe OHMaiiH deMoxpamu3upoeamp cucmemy
npaeocydus, 8 yacmiocmu cucmemy MKA, — cdenamb ee 6onee docmynHoli u MeHee (hUHAHCO60
o6pemenumenbHol? Wnu, Hao6opom, ucnonb3oeaHue nepedoebIX MexXHoNo2ull Npu paspeweHuu
Cnopoe, umes ceoeli mpeumyujecmeeHHol yenblo o6ecneyeHue 60nbuie20 Komghopma e20 y4acmHu-
K06, 8 pa3bl yeenuyum pacxodbl Ha paccmompeHxue dena?

A.K.: He yBepeH, UTo eCTb NpAmas CBA3b MeXay pacCMOTpeHnem Cnopos OHMAWH U AemoKpatu-
3aume|7|. C TouKkm 3peHuna pasmepoB rocyaapCTBeHHbIX NOLW/NH B 0Te4eCTBEHHOM Cy0NPOU3BOACTBE
OHW npefenbHO AEMOKPATUUYHbI U MO3TOMY llpe3BbIllal7IHO 3arpy»eHbl. «3HEKTp0HHOG npasocyane»
B ap6I/1Tpa)KHbIX cynax Poccum B W3BECTHOI CTeneHu npucytcteyet. HoBble LI.I/ICprBbIG TeXHoNnornu
3eCb Npu3BaHbl YCKOPUTDb CyleCcTBYOLLINE npoueaypbl 1 npeoaonesatb NPenAaTCTBuA, Bbi3BaHHbIE
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naHpemuen. MexgyHapoaHbI KOMMepUecKinii apbuTpax npegnonaraet CywWecTBeHHO 6onee Bbl-
COKWI YpOBEHb 3aTPaT, KOTOPbIA WHOMAA MOXET CTaTb 6apbepoM HA MYTU MHULMALMKM ApOUTpPaXka.
He mory npu 310M He OTMETUTb, UTO apbuTpaxHbie coopbl B MKAC npu TMM PO kpaTHO Huke, yem
B @HANOMMYHbIX apOUTPAXKHDBIX LEHTpax B BeHe, JloHaoHe, Mapwxe, Crokronbme. bbino 6bl HepaLmo-
HaNbHbIM 1 HECMpaBeAMBbLIM NPeANoNaraTh, YT0 Pa3BUTME U BHEAPEHUE HOBBIX TEXHONOTUN B Che-
pe MKA npusegeT K yBenuueHnto hMHaHCoBOro 6pemeHn nofb3oBatenei apouTpaxa.

A. I.: Ha 3T0T BONPOC CNOXHO OTBETUTb OfHO3HAUHO. HekoTOpble YYaCTHUKKU pa3bupaTensCTs,
NPOXOAMBLUNX MO PErNaMeHTY Halero LeHTpa, OTMETUM NONOXUTENbHbI 3 deKT B BUAE 3KOHO-
MUM CPEACTB HAa KOMAHAMPOBOUHbIE Pacxofbl CBOMX OPUCTOB. OfHAKO B 3apybexHOM apbutpa-
Ke BONbLUYI CTaTbio PACXOAO0B CTanM COCTaBAATb 3aTPaThl HA TEXHUYECKUX CMeLManucToB, obecne-
UNBAIOLLMX BUPTYaNbHYIO NOAAEPKKY. B KAKON-TO CTENEHU TaKMe 3aTpaTbl CONOCTaBUMbI C pacxoaami
Ha OpraHu3aLmio OYHOro pasbuparenbCrsa.

B npedbidywem Homepe Hawez0 yypHana feHepanbHbiti cekpemapb 00H Anmonuy [ymeppuw
ynomsaHyn npo6nemy yughpoeo2o HepaseHcmea. Kak Bbi cuumaeme, cywecmeyem nu yughpoeoe
HepaeeHcmeo e chepe MKA — Hanpumep, 6 hopme HepaeHo20 docmyna K mexHoo2usAM y y4acm-
HUKO8 cnopa u ap6umpoe?

A.K.: B 3Tom Bonpoce ¢ lfeHepanbHbiM cekpetapem OOH TpyaHo He cornacutbes. Peub nget o hak-
TUYECKOM HEepaBeHCTBE A0CTYNa K nepefoBbiM TEXHONOMMAM. ITO 06CTOATENbCTBO MOXET NPUBECTH
K HapylWeHWo rocnogcTeytowero B MKA umnepaTMBHOrO NPUHLMMA PAaBHOIO OTHOLWEHUA K CTOPO-
Ham. CnefoBaTeNbHO, B KOHKPETHbIX apOUTPaXHbIX pasbupatenbcTBax apouTpbl JOMKHbI CEAUTD
3a Tem, YToObl NPOLEAYPbI U TEXHONOMMM BbINN NPUEMIEMbI ANA BCEX CTOPOH BO U36eXaHNe OTMEHbI
UMW HENCMONHEHNS BbIHOCMMbIX aPOUTPAXHBIX PeLLIeHNN.

A. I: CneayeT NoHWUMATb, UTO LM(POBOE HEPABEHCTBO AEMCTBUTENbHO CyliecTByeT. K npumepy,
C TOUKW 3PeHUs Pa3BUTUS UHEOPMALMOHHO-KOMMYHUKALMOHHBLIX TEXHONOMA POCCMA HaxoauTcs
BO BCemupHOM nHAekce OOH nuwb Ha 46 mecte. OQHAKO pajyerT, uTo KauecTBO MHTEPHEeT-COeAnHe-
Hus B POCCUN HA MOPSA0K NyULLe W NPK 3TOM [ielleBne, YeM BO MHOTUX, AaXe eBPONenCcKuX, CTpaHax.
Pewatowas ponb B CO6MIOAEHNM NPUHLMNA PaBEHCTBA B apbUTPAXHON chepe AeCTBUTENbHO NpU-
HafnexuT apbutpam, KOTopble JOMKHbI HEYCTAHHO CNeAUTb 33 BO3MOXHOCTbIO CTOPOHbI Peanu3o-
BaTb NPABO 6bITb YC/bIWAHHOIA.

Mpednonazaem nu, Ha Baw 6325120, yughposusayus denokanusayuto MKA?

A. K.: OueBunaHo, uto uudposm3aums paboTaeT Ha CyLIeCTBYIOLLYI0 U PAa3BUBAIOLYIOCA KOHLEnN-
unto fenokanusaumu MKA. B 310/ CBAA3N HeNb3s He 3aMeTUTb, UTO KaTeropus «Mecto apbuTpaxar»
ceiyac NpeAcTaeT He B BUAe ero (hn3nyeckoin NoKaLmuu, a LOroBOPHON U CTAaTYTHON KOHCTPYKLK,
KOTOpas CBA3bIBAET KOHKPETHOE Pa3bupaTenbcTBO C NPABOBOW CUCTEMOM KOHKPETHOW CTpaHbl. He
AyMalo, uTo B 0603pNUMOM ByayLLEM HEOBXOAMMOCTb TaKOW CBA3N BYAET yTpaueHa.

A. I.: [lymaeTcs, uto CTOPOHbI KOMMEPUECKUX KOHTPaKTOB 6yayT B 6ynyliem yaenaTb 3HaUUTeNb-
HO 6OMbllie BHUMAHMA CO3HATENbHOMY BbI6OpY NpaBa, NPUMEHUMOTO K apbUTpaxKHOI npoLenype,
a TaKKe K BblGOpY KOMNETEHTHOTO OpraHa, He CBA3bIBasg 3TU MOHATUA UCKMIOUUTENBHO C MECTOM
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ap6utpaxa. COOTBETCTBEHHO, CO BpeMeHeM NofipasymMeBaeMblil BbI6OP NPUMEHUMOTO NpaBa, Ha MOV
B3N/, MOXET ropa3/o Yalle OTbICKUBATbCA B NPABE, MPUMEHMMOM K OCHOBHOMY KOHTPAKTY B CUy
HanUumMA COOTBETCTBYIOLLEI OrOBOPKM. OHAKO O NONHOW ieNnoKanu3aLun peyub WATH, Ha MOV B3NS,
He MOXET.

B 3akmioyeHue Haweli 6ecedb xomenocb 6bl y3Hamb Bauie mHeHue — ecmb nu 6ydyuee y «yucgh-
06020 ap6umpa» unu paspewamb cnopbl CNOCo6eH UCKMIoYUMenbHO Yenoeex?

A.T.: Kak Mbl 3Haem, yxe ceituac 60/bluoe UNCIO CNOPOB CPeAM NoMb30BaTeNel TakuX NNOLWAA0K,
kak eBay u Alibaba, pewaeTcs nocpescTBOM WUCMONb30BaHNSA CMELManbHbIX KOMMbIOTEPHBIX anro-
PUTMOB. 3T0 YeleBNSET U yCKopseT npouecc. OAHAKO N0-HACTOALEMY CTOXHbIE NPABOOTHOLWEHKS,
KOUMI SIBASIOTCA KOMMepUecKue CNopbl C MHOCTPAHHBIM 3/IEMEHTOM, NOKa «LU(POBbIe apOUTPbI»
paccmMaTpuBaTb He CNOCO6HbI. TeM He MeHee MoUTH YBEPEH, UTO COOTBETCTBYIOLLME TEXHONOTMM NO-
MOTYT UM B Byayliem pa3o6bpaThbCcsl U B «BbICLIEI MaTEMATIKE) OPUCTIPYAEHLMM — MEXLYHAPOAHOM
YacTHOM npaBe. CMelo MW b HAAEATHCS, UTO 3Ta NPEKPACHaA IN0Xa HAUHETCA He NPY HaC.

A.K.: Ecnn oTHOCUTBCA K «LpOBOMY apbUTpay» kak nonesHoMy Opyauto B pykax homo sapiens,
TO ero OXMUAaeT CBeTNoe byayLiee.
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Editorial

Currently, general digitalization has not spared the sphere of arbitration. What are the advan-
tages and disadvantages of introducing digital technologies, how has COVID-19 influenced the work
of leading arbitration institutions, does digitalization imply the delocalization of ICA, and does a

“digital arbitrator” have a future? Alexey A. Kostin and Alexander V. Grebelsky answered these and
other questions from Maxim I. Inozemtsev, Editor-in-Chief of the Digital Law Journal.

Alexey A. Kostin — Ph. D. in Law, Professor, Head of the S. N. Lebedev Department of Private
International and Civil Law , MGIMO-University. President of the International Commercial Arbitration
Court (ICAC) and the Maritime Arbitration Commission (MAC) at the Chamber of Commerce and
Industry of the Russian Federation (CCl RF). Member of the Scientific Advisory Councils at the
Supreme Court and the Ministry of Justice of the Russian Federation, as well as of the Council for
codification and development of civil legislation at the President of the Russian Federation, member
of the Charted Institute of Arbitrators (London). Chairman of the editorial board of the Commercial
Arbitration journal issued by the Russian CCI. Advisor to the International Federation of Commercial
Arbitration Institutions.

Professor Kostin focuses on the legal issues of international trade and international arbitration.
Author of numerous publications on civil and commercial law of the Russian Federation and foreign
countries, on different issues of legal regulation of foreign trade and international commercial ar-
bitration, he has repeatedly participated as an arbitrator in international arbitration proceedings
under the rules of many of the world’s leading arbitration institutions.

Alexander V. Grebelsky — Ph. D. in Law, Associate Professor of the S. N. Lebedev Department
of Private International and Civil Law, MGIMO-University. Chairman of the Board for International
Disputes of the Arbitration Center at the Russian Union of Industrialists and Entrepreneurs. Deputy
Director of the Information Center of the Hague Conference on Private International Law in Moscow.
Deputy Chairman of the Commission for Arbitration at the Association of Lawyers of Russia.
Chairman of the Commission for the Development of Arbitration and ADR at the Moscow Branch
of the Association of Lawyers of Russia. Member of the Russian branch of the International Law
Association.

Dr. Grebelsky is the Managing Partner of the Grebelsky & Partners Law Office and leads the prac-
tice of resolving international commercial disputes. He is the author of various publications and
comments on the problems of international commercial and investment arbitration, international
civil procedure, legal regulation of international commercial transactions.
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Dear colleagues, as is well known, there is currently a multitude of ways to define “digital law,”
as well as several possibilities pertaining to the notion of “arbitration’. The situation is even more
complicated when we try to unite these to notions. Do you think that new technologies have influ-
enced arbitration? In your opinion, is it fair to say that digitalization increases the efficiency of arbi-
tration? Or, conversely, there are some negative consequences of implementation?

A.K.: I would like to draw your attention to the fact that in modern domestic arbitration law the term
“arbitration” is understood, first, as the process of resolving disputes by an arbitral tribunal (a panel of
arbitrators) and, second, as the making of a decision by the latter. Of course, arbitration as a procedure
could not avoid the impact of new technologies, especially in the field of communications and infor-
mation storage. Meaningful use of “digitalization” contributes to the efficiency of both the arhitration
proceedings themselves and their administration by permanent arbitration institutions.

A.G.: | agree with Aleksey Kostin. New technologies certainly enable the use of video conferencing
during the COVID-19 pandemic, but also the transition to electronic document management. This
should include, for example, the use of e-bundles — case materials formed into special electronic
volumes, with which both arbitrators and parties can work simultaneously. Moreover, specialized
arbitration institutions have appeared that consider disputes within the framework of commercial
transactions carried out on the Internet. This is the so-called online arbitration, which has gained
particular popularity in China. Some centres (according to their assurances) are already considering
hundreds of thousands of such Internet disputes a year.

Alexander, you have noted some peculiarities of work in the COVID-19 era? Were there any other
changes in the work of leading arbitration institutions made during this period?

A. G.: At the very beginning of the pandemic, the provisions of the arbitration rules, which en-
sured wide discretion of the arbitral tribunal as a result of using video conferencing tools during
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hearings, played a positive role in consideration of cases by the Arbitration Center at the Russian
Union of Industrialists and Entrepreneurs (RSPP). In our experience, in most cases, both parties
either asked for remote hearings themselves or gladly agreed to the relevant proposals of the arhi-
trators. But even where one of the parties could object to such a format, the arbitrators, taking into
account the provisions of the rules, could make an appropriate decision on their own. As a result, in
2020, more than half of the 350 cases were processed using video conferencing systems, the largest
number of such cases occurring in the third and fourth quarters of 2020. The staff of the apparatus,
when possible, worked remotely. However, this did not in any way affect the timing or the quality of
dispute administration, which is also shown by the increased number of cases considered last year.

A. K.: The International Commercial Arbitration Court at the Chamber of Commerce and Industry
of the Russian Federation (CCI RF) did not stop working during the pandemic. In addition to the use
of the entire range of means to prevent the spread of infection, the use of distant means of com-
munication has expanded during organizational meetings and oral hearings, as well as meetings of
collegial bodies such as the Presidium and the Committee for the Appointment of Arbitrators of the
ICAC, primarily through video conferencing.

Has the ICA appointment procedure changed as a result of the introduction of digital technology?

A. K.: This aspect of the administration of arbitration has not undergone any significant “muta-
tions” in the international dimension. With regard to the ICAC, as already noted, the meetings of the
nominating committees were held in absentia, if necessary, and the President of the ICAC, in urgent
cases, began to use more often the delegated powers of the appointing body that he had.

A. G.: The procedure for appointing arbitrators was carried out in strict accordance with the rules
and has not undergone any changes. It is gratifying to note that foreign arbitrators also participated
in several international disputes considered by the center in 2020, which, again, during the border
closure period, became possible owing to the use of video conferencing systems.

As we know, ensuring confidentiality is one of the main advantages of dispute resolution in arbi-
tration. Does the use of electronic technologies create problems of data leakage and digital security
when storing documents, providing evidence, and communicating with parties to arbitration?

A. K.: One cannot but agree that the use of digital technologies often raises reasonable doubts
about the preservation of the principle of confidentiality, which is considered one of the attractive
features of commercial arbitration. Of course, the parties are free to limit or refuse it if necessary, but
unauthorized intrusion into private proceedings is not allowed, which implies the need to develop
and use appropriate means of protection against hackers.

A. G.: Long before the pandemic, the center was faced with the question of how to ensure confi-
dentiality in the case of remote hearings. Unlike many foreign centers, in which hearings are carried
out using available public systems like Zoom, the Arbitration Center under the Russian Union of
Industrialists and Entrepreneurs opted for the Russian- developed Mind system, which is unusual
in that it is hosted on servers located directly in the premises of the arbitration center, which is an
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additional guarantee of confidentiality. Nowadays, when cyberattacks reach an unimaginable scale,
it is, of course, impossible to insure against them for 100 %. But it should be understood that in an
ordinary “face-to-face” dispute there is a risk of information leakage, since in addition to the afore-
mentioned risks, there is always the process of interaction of the parties and their legal represen-
tatives with the case materials aside from the arbitration institution and arbitrators. Unfortunately,
Russian law firms still pay insufficient attention to cybersecurity issues.

How can the parties formalize their agreement on the use of information technology in the course
of dispute resolution? Is it necessary to obtain the consent of the arbitrator?

A. K.: It seems that the main thing in this story is the agreement by all parties involved in the
arbitration proceedings (primarily arbitrators and parties, as well as, where necessary, arbitration
institutions) on information technologies that are equally accessible to all and will be used. Such an
agreement between the parties alone is unlikely to create the desired effect. This agreement does
not require any special formalization.

A. G.: Of course, if such an agreement is reached by the parties during the proceedings, its con-
tent should be discussed with the arbitral tribunal, but it is unlikely that the arbitrators will find it
necessary to object to the rational agreement of the parties. If such an agreement is reached before
the procedure starts and its conditions do not contradict the mandatory rules contained in the reg-
ulations and the applicable law, there should be no special problems with the fulfillment of its con-
ditions. A large number of arbitration agreements, which ensure exclusively virtual oral hearings are
being concluded around the world. During the period of the pandemic, the parties have appreciated
the cost-effectiveness of this option.

What are the main problems with obtaining electronic evidence in international commercial arbi-
tration from your point of view? Are there any difficulties in obtaining such evidence?

A. G.: In my opinion, electronic evidence is a much more reliable source of information than pa-
per evidence. It is known that any electronic document has metadata that allows you to establish
additional information about its origin, change, and movement. In addition, in the case of electronic
document management, such as e-mail messaging, documents leave a digital footprint, since any
message other than the user's computer passes through the outbound and inbound mail servers.
Technologies have been developed throughout the world for working with such evidence, as well
as detailed protocols, such as the one that is regularly prepared in the United States within the
framework of the so-called Sedona conference. However, there is still the problem of a shortage of
specialists in this area in Russia. Suffice it to say that every serious American law firm has a special
department called E-discovery. | have not yet heard of the existence of such departments in any
Russian law firms.

A. K.: The main thing here is verification: that is, how the authenticity of the information that was
sent in the form of electronic documents will be confirmed. As a rule, in the absence of a mechanism
for the use of an electronic signature, it is very likely that in some cases it will be necessary to re-
quest originals of documents or their duly certified copies.
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Can evidence obtained from websites prohibited by the Federal Service for Supervision of
Communications, Information Technology, and Mass Media or from the Darknet be qualified as evi-
dence obtained illegally? In particular, what do you think of the evidence from WikiLeaks, an interna-
tional non-profit organization that publishes classified information taken from anonymous sources,
or when this information is leaked?

A. K.: According to the Law of the Russian Federation “On International Commercial Arbitration”
(Article 19(2)), the arbitral tribunal is empowered to determine the admissibility, relevance, material-
ity, and weight of any evidence. It is difficult for me to imagine that information from prohibited sites
would be relevant in cases of commercial arbitration; in any case, these issues should be resolved
under the national law of the seat of arbitration.

A.G.: It is impossible not to agree with this point of view. Moreover, there is a significant advan-
tage of arbitration, since the arbitrator, unlike a state judge, is not bound by strict national rules of
evidence. At the same time, the arbitrators try to take into account the provisions of the law appli-
cable to these issues. From a legal point of view, these situations are very difficult, since in modern
international commercial arbitration the tribunal is mainly bound by the obligation to make en-
forceable decisions. Therefore, very often we are talking about the national legislation of the states,
whose nationality the parties to the dispute possess. Indeed, such a situation will be rather exotic in
commercial arbitration, but in investment arbitration, such cases have already been met. For exam-
ple, in the famous ConocoPhillips v. Venezuela case, the respondent State requested the tribunal to
reconsider part of the decision on jurisdiction and the merits of the dispute, since new evidence had
been published by WikiLeaks before the completion of the proceedings regarding the determination
of the amount of compensation awarded. The majority of the Tribunal's members concluded that
the revision of the decision was undesirable, taking into account the principle of res judicata. At the
same time, it is known that in this case there was a dissenting opinion from one of the arbitrators,
who considered the evidence from WikiLeaks credible. An essential factor in such cases is an indica-
tion of who specifically received this or that evidence — the party itself or a third party.

Do you share the view that the use of online technologies complicates the possibility of interro-
gating witnesses and preventing them from exercising the right to be heard, since an online hearing
is not able to convey the full range of emotions of the participants in the process, and does not
exclude following the instructions of third parties?

A.K.: I, like many experts in the field of MCA, share this view. A detailed argumentation on this is-
sue is presented in the publication by English lawyer Khawar Qureshi QC “A leap towards digital court
hearings must deal with all their limitations” in The Times on May 27, 2021. In reputable arbitration
institutions, work is underway to improve regulatory requirements and create the technical condi-
tions necessary to, if not completely eliminate, then at least significantly reduce the risks that are
indicated in your question. In the practice of the ICAC, the issue of proper identification of persons
acting as witnesses is also relevant.

A. G.: Before the outbreak of the pandemic, | myself was opposed to the use of virtual technologies
for interrogating witnesses, since it is known that a significant part of the information is transmitted
during interrogation non-verbally. However, after having gained experience in cross-examination
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with videoconferencing systems as a representative, | can say that this procedure has its advan-
tages — it allows you to concentrate much more on the witness and his reaction. If | may put it that
way, the opposing party is forced to sit “on the other side of the ramp”. In addition, you need to un-
derstand that the degree of drama in international commercial arbitration is sometimes artificially
heated: after all, this is not a criminal process — we are talking about commercial and business rela-
tions between the parties, and the nuances of the behavior of witnesses play a secondary role here.

Do you think online dispute resolution can democratize the justice system, in particular the ICA
system, making it more accessible and less financially burdensome? Or, on the contrary, the use of
advanced technologies in the resolution of disputes, with its primary goal of providing greater com-
fort to its participants, will significantly increase the costs of considering the case?

A.K.:1am not sure if there is a direct link between online dispute resolution and democratization.
From the point of view of the size of state duties in domestic legal proceedings, they are extremely
democratic and therefore extremely busy. “Electronic justice” in the arbitrazh courts of Russia is to a
certain extent present. New digital technologies here are designed to speed up existing procedures
and overcome the obstacles caused by the pandemic. International commercial arbitration involves
a substantially higher level of costs, which can sometimes become a barrier to the initiation of
arbitration. At the same time, | cannot help noting that the arbitration fees in the ICAC at the RF CCl
are several times lower than in similar arbitration centers in Vienna, London, Paris and Stockholm. It
would be irrational and unfair to assume that the development and implementation of new technol-
ogies in the ICA field will increase the financial burden of arbitration users.

A. G.: It is difficult to answer this question unambiguously. Some participants in the proceedings,
which were held according to the rules of our center, noted a positive effect in the form of savings in
travel expenses for their lawyers. However, in foreign arbitration, a large item of expenses has been
made up of the costs of technical specialists providing virtual support. To some extent, these costs
are comparable to the costs of organizing face-to-face proceedings.

In the previous issue of our journal, UN Secretary-General Antonio Guterres mentioned the prob-
lem of the digital divide. In your opinion, is there a digital divide in the ICA sphere — for instance, in
the form of unequal access to technology among the parties to the dispute and arbitrators?

A. K.: It is difficult to disagree with the UN Secretary-General on this issue. In essence, we are
talking about the actual inequality of access to advanced technologies. This circumstance may lead
to a violation of the imperative principle of equal treatment of the parties prevailing in the ICA.
Consequently, in specific arbitral proceedings, arbitrators must ensure that procedures and technol-
ogies are acceptable to all parties to avoid annulment or non-enforcement of awards.

A. G.: It should be understood that the digital divide does exist. For example, in terms of the
development of information and communication technologies, Russia is only in 46th place in the UN
world index. However, | am glad that the quality of the Internet connection in Russia is much better
and at the same time cheaper than in many, even European, countries. Arbitrators indeed play a
decisive role in upholding the principle of equality in the field of arbitration, who must tirelessly
monitor a party’s ability to exercise the right to be heard.
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Does digitalization imply, in your opinion, ICA delocalization?

A. K.: It is obvious that digitalization works for the existing and developing concept of ICA delo-
calization. In this regard, one cannot fail to notice that the category of “place of arbitration” now
appears not in the form of its physical location, but in a contractual or statutory structure that links
a particular proceeding with the legal system of a particular country. I think that the need for such a
connection will not be lost in the foreseeable future.

A. G.: It seems that the parties to commercial contracts in the future will pay much more attention
to the deliberate choice of law applicable to the arbitration procedure, as well as to the choice of
the competent authority, without linking these concepts exclusively with the place of arbitration.
Accordingly, over time, the implied choice of applicable law, in my opinion, can be much more often
found in the law applicable to the main contract due to the existence of a relevant clause. However,
in my opinion, there can be no question of complete delocalization.

Does a “digital arbitrator” have a future, or is it only humans who are capable of resolving dis-
putes?

A. G.: As we know, a large number of disputes among users of sites such as eBay and Alibaba
are already being resolved using special computer algorithms. This makes the process cheaper and
faster. However, the “digital arbitrators” are not yet capable of considering truly complex legal re-
lations, which are commercial disputes with a foreign element. Nevertheless, | am almost sure that
the corresponding technologies will help them in the future to understand the “higher mathematics”
of jurisprudence — Private International Law. | dare only hope that this wonderful era will not begin
with us.

A. K. If we treat “digital arbitration” as a useful tool in the hands of homo sapiens, then a bright
future awaits him.
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Abstract

The COVID-19 pandemic has deeply influenced people’s way of life. The need to comply with various social
restrictions has posed new and previously unknown challenges to humanity. Internet here plays a significant
role in helping to maintain people’s life as usual. As online behavior increases, many disputes arise therefrom
grow simultaneously. It is proposed that international online disputes would be solved effectively if Internet
technologies were referred to and adopted. Therefore, online litigation, a judicial method specially established
to solve online disputes, provides an ideal alternative to the traditional litigation process in this regard. Such
litigation can be operated through Internet courts (or cyber courts).

Today the palm in their establishment belongs to China that has successfully introduce the world’s first three,
and only, Internet courts. Thus, the Chinese experience has been chosen as the primary empirical support
of the study on Internet courts.

In this essay, a detailed review of the online litigation process will be analyzed using the example of the adopt-
ed rules and regulations for resolving disputes, as well as the judgements handed down by the Hangzhou
Internet Court, the world’s first cyber court successfully resolving multiple online disputes over four years. The
essay firstly reviews the current rules and procedures of Hangzhou Internet court; this would serve for a better
understanding of how the world’s first Internet court is operated. After that, the essay discusses in what cir-
cumstances foreign courts can recognize and enforce Internet courts’ judgments. The essay ends up with giving
personal recommendations on the future development of Internet courts to solve online consumer contract
disputes.
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AHHoTauuA

MaHpemmus COVID-19 cambim cepbe3HbIM 06pa3om NOBANANA HA 06bIYHOE TeueHne 06LECTBEHHON XM3HN 1 NO-
poauna HoBble paHee HeU3BECTHbIE BbI30BbI, CBA3AHHbIE C YBENMYEHEM 06beMA OTHOLEHNI B OHNAWH Cpefe.
YBennueHme uncna MexayHapoaHbIX OHNANH-CNOPOB Bbi3bIBAET HEO6XOAUMOCTb NPUMEHeHUS VIHTepHET-TeXHO-
norun. CyaebHbli NPOLLECC OHMANH — NpOLLeaypa, CNeunanbHo paspaboTaHHan Ans paspeLleHns Cnopos, BbiTe-
KatoLyx 13 OTHOLIEHWI B LLMGPOBON Cpefe — NPeACTaBAsET COH0M MAeaNnbHYI0 anbTepHaTUBY TPAAULMOHHOMY
cyne6Homy npoueccy. Takol NOPAROK PACCMOTPEHMA CMOPOB MOMXET OCYLIECTBNATLCA NOCPEACTBOM CO3faHMS
cneupanbHbix MHTepHeT-cynos (kubep-cynos).

Ha cerogHAWHWIA ieHb Nanbma NepPBEHCTBA B yupexaeHun HTepHeT-cynos npuHaanexut Kutato. Moatomy ku-
TANCKMI ONbIT N36UPAETCA OCHOBHOW 3MNUPUUECKON ONOPON UCCIeN0BAHUA.

B 3cce aHanu3mpyetcs NopsfoK paspelleHus CNOPOB OHMANH HAa NPUMEpe MPUHATOTO pernameHTa u cyneé-
HbIX peweHnid iHTepHET-cyaa I. XaHuxoy, BbIHECEHHDbIX 3@ NocnefHue rogbl. 0coboe BHUMaHUeE yaensercs 06-
CTOATENbCTBAM, MPU KOTOPbIX OHMANH-CYAe6HOEe peLieHne MOXET 6biTb NPU3HAHO U NPUBELEHO B UCMONHEHME
cyne6HbIMIU OpraHamu WHbIX FOCYAAPCTB. B 3akntoueHne npeacTaBneHbl PeKOMeHAaLMN aBTopa No fanbHenwe-
My pa3BUTUIO IHTEPHET-CYAOB ANSA Pa3pelleHns CNOpPOB, BO3HUKAKOWMX U3 JOrOBOPOB C yyacTuem notpebu-
Tenei B LMpoBOM NPOCTPAHCTBE.

Knioyesble cnosa
OHNailH 0TOBOPbI C yuacTiem notpebuteneil, oHnaitH-yperynuposaxue cnopos (ODR), NHTepHET cya XaHuxoy,
cyaebHOe pa3bupaTenbCTBO OHMANH, UCMONHEHME CYAeBHbIX aKTOB OHMAMH

KoHdnukT unTepecos ABTOp C00611A€ET 06 OTCYTCTBUM KOHIMKTA UHTEPECOB.

(OuHaHcupoBanne WccnenoBanme NpoBoAMNOCh NPU CMOHCOPCKOI NOAAEPXKKe KuTaickoro coseta
no crunengmam (CSC).

BnarogapHoCTb ABTOp BbIpaXaeT ocobyio 6narogapHocTb mpocheccopy, AokTopy Banbtepy A.
LWTodhchento, HayuHOMy PYKOBOAMTENIO aBTOpa MpU MOATOTOBKE AMCCEPTALAM,
3a HEOLLEHNMYI0 MOMOLLp B XOA€ HAaNMCaHNA NccnefoBaHus B LLiBenapuy.
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Introduction

Online shopping is closely linked with almost everyone globally; people are getting used to pur-
chasing goods and achieving services through Internet, a more efficient and convenient approach for
business or household use.

More than 90 % of Chinese people would probably give the same answer when being asked which
website they most frequently choose to purchase from, and that answer would doubtless be Taobao
and Tmall. These two websites belong to the well-known Alibaba Group, though they operate differ-
ent types of electronic commerce. Take 2020, for instance, Alibaba'’s Single’s Day Sales on November
11 totaled a record $ 74.1 billion (¥ 498.2 billion) gross merchandise volume, an increase of 26 % over
2019.2 Accompanied by the rapid development of online shopping, disputes arising therefrom in-
crease as well.

Traditionally, dispute resolution for a consumer contract is a domestic law issue due to the low
involvement of foreign elements. Two solutions take effect in parallel and are mutually complemen-
tary based on their nature and characteristics. These solutions are the judicial approach of litigation
and Alternative Dispute Resolution (ADR).

With the high involvement of the Internet in consumer transactions, online consumer contract
disputes increase. Online consumer contract disputes can be solved through a litigation process and
Online Dispute Resolution (ODR). A litigation process can proceed both online and offline. Online
litigation can provide both online consumers and online sellers a higher level of efficiency and con-
venience to solve their contractual disputes compared with the offline litigation process. This online
service is provided by the Internet court.

The headquarter of Alibaba Group locates in Hangzhou, Zhejiang Province, a city that combines
the beauty of modernity and anciency in the south of Yangtze River. According to the statistics pub-
lished by the Supreme People’s Court in 2018, more than 70 % of online consumer contract disputes
involve either Taobao or Tmall.> Online consumer contract transactions face the challenge of virtu-
ality, intelligence, high-speed, and so forth, which requires the disputes arising thereof need to be
solved with high efficiency but without hampering justice. Traditional courts could help to realize
justice. However, contracting parties, especially the consumer, may bear the burden of the long
and complicated litigation procedure, which is both time and money-consuming. In consideration

' On Taobao, the barriers for entry of the seller are less restrict than those on Tmall, therefore the Taobao is preferable by
individual sellers, whereas medium and large sized enterprises are registered on Tmall. In consideration of this, Taobao
is a typical C2C website while Tmall mainly serves for B2C business.

2 On “Single Days” (Nov. 11), in order to entice customers, the retailers on Tmall, Taohao and other online shopping plat-
forms will offer their goods at a discount. Business-wire. (n.a.). Alibaba Generates RMB498.2 Billion (US $ 74.1 Billion)
in GMV During the 2020 11.11 Global Shopping Festival. https://www.businesswire.com/news/home/20201111005881/en/

3 China Justice Big Data Institute. Judicial big data special report: Online consumer contract dispute, figure 6.
http://www.court.gov.cn/fabu-xiangqing-119911.html
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of the reasons above, an idea to adjust the current judicial system was proposed. It was first launched
in practice in Hangzhou, where such a solution is more urgently needed.

Internet Court

Internet Court and ODR

When it comes to the Internet age, if a contract is concluded online, and that cyber deal goes sour,
perhaps the online community itself can best resolve it.* ODR, which is known as “Online Dispute
Resolution”, was proposed to apply for solving online disputes in addition to the traditional judicial
litigation process. Definition of ODR could be illustrated both narrowly and broadly. In the first sense,
ODR is defined as an alternative dispute resolution that operates online, that is, an online alterna-
tive dispute resolution. The American Bar Association Task Force on E-Commerce and Alternative
Dispute Resolution (the ABA Task Force) proposed workable regimes for online transactions and ODR.
According to their Final Recommendations and Report, ODR is defined as:

“A broad term that encompasses many forms of alternative dispute resolution (“ADR”) that incor-
porate the use of the Internet, websites, e-mail communications, streaming media, and other infor-
mation technology as part of the dispute resolution process. Parties may never meet face to face
when participating in ODR. Rather, they might communicate solely online.”

The EU treats ODR as “alternative dispute resolution (ADR) transferred to the online environ-
ment"® Even though ODR is often regarded as an online ADR, | would say that this perception is too
narrow to achieve a thorough and clear understanding of ODR.

In practice, Internet court operation is not isolated from other online alternative methods, namely,
online negotiation, online mediation, and online arbitration. These alternative methods are often
asked to be applied before the last step of the online judicial solution. This requirement is in con-
sideration of the commonality that both Internet court and online alternative methods share. Just as
the EU admitted, the public justice system — courts and judges, when being transformed into online
Internet courts, should be the most satisfactory long-term solution to dispute resolution online and
in cross-border consumer disputes.’ The technology assisted in ODR can be either stand-alone or
connected with an official body, such as a court.

An Overview of Internet Court

Though it has not been generally accepted that Internet court, is an ODR method. The Internet
court has already been adopted in practice and has provided some successful experiences. It is
a dispute resolution method, no matter being deemed an extension of court procedure from offline
to online, or to be regarded as an independent ODR method that could effectively help solve dis-
putes over online consumer contracts.

4 Martin, M. S. (2002). Keep it online: The Hague convention and the need for online alternative dispute resolution
in international business-to-consumer ecommerce. Boston University International Law Journal, 20, 150.

5 American bar association task force on e-Commerce and alternative dispute resolution. (2002). Addressing disputes
in electronic commerce-Final report and recommendations. The Business Lawyer. 58(1), 419.

6 Edwards, L., Wilson, C. Redress & alternative dispute resolution in cross-Border e-Commerce transactions. Briefing note.
IP/A/IMCO/NT/2006-206. Directorate-General for Internal Policies of the Union. https://www.europarl.europa.eu/docu-
ment/activities/cont/201406/20140602ATT84796/20140602ATT84796EN.pdf
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The first Internet court in China was launched in Hangzhou, Zhejiang Province, on August 18,
2017. One month later, the Beijing Internet Court and the Guangzhou Internet Court were also
established, these three Internet Courts constitute the current Chinese Internet Court system.
According to the statistics published by the Supreme People’s Court (June 18, 2021), from 1 January
2020 to 31 May 2021, 1219 million cases were filed online, accounting for 28.3 % of the total number
of the cases filed; 1.28 million online hearings were conducted, taking an average of 42.34 minutes for
each hearing; as for court-referred mediation, 6.51 million cases were mediated online and 6.14 mil-
lion cases were successfully mediated in the pre-trial.® In this paper, illustrations are mainly given
from Hangzhou Internet Court, with its operational Litigation Platform of Hangzhou Internet Court.?
Since it is the first Internet court litigation platform established in China, more detailed rules and
cases could be found compared with the other two more recent Internet courts. Therefore, this arti-
cle would mainly refer to the Hangzhou Internet Court for further discussions.

Hangzhou Internet Court

General Information

According to the statistics published by Hangzhou Internet Litigation Platform, it has received
more than 11 600 cases ever since its establishment. In 99.06 % of the cases, the judgments were
accepted by litigants. Rather than existing in a virtual, isolated way, the Hangzhou Internet Court
is closely linked with the real world and the judicial system hereinto. To build up the connection
between cyberspace and the actual physical world, the Hangzhou Litigation Platform works as
the bridge in between. For instance, during the process of case categorization, this litigation plat-
form takes charge of the case distribution upon acceptance of the case submitted by the Case-filing
Division of the Internet Court, with the help of the Information Management System of the People’s
Court of Zhejiang Province, in which all case-related electronic files will be stored.

Besides substantive functions, this litigation platform also helps the Internet court and the liti-
gants stay in touch. For instance, upon successful acceptance of the case by the platform, the plain-
tiff and the defendant can browse the litigation documents such as the notice of the acceptance
of the case or the notice of the response to lawsuits, the notice of evidence submission, the notice
of rights and duties."

¢ The supreme people’s court of the PRC, The SPC releases the rules of online litigation of people’s court. http://english.
court.gov.cn/2021-06/18/content_37545136.htm

through the application of WeChat on the phone. While so far, the mini program only supports the litigation brought
about by natural person.

" Article 14 of the trial procedure of the Litigation Platform of Hangzhou Internet Court (“Trial Procedure”): “The case-
filing division of Internet Court will put the case-related electronic files into the information management system of
the people’s court of zhejiang province on the day when the court accepts the case, and synchronously put them into
the Litigation Platform online. The litigation platform distributes the case to the judge on the day when it accepts
the case.” Hangzhou Hulianwang Fayuan Susong Pingtai Shenli Guicheng ({7 EEARERRIFIAT S B IRMFE) [Trial
procedure of the litigation platform of Hangzhou Internet Court] (promulgated by the Hangzhou Internet Court, May. 31,
2018), https://www.netcourt.gov.cn/portal/indexRpc/viewProcedure.json?fileldStr=EyGmDRYbBzklQqHCx70AHQ (China).

" Supra, n. 10, Article 12.
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Before we go further into the specific procedural operation of Hangzhou Internet Court, it should
be noted that, although it is called an Internet Court, it is still not an isolated court that merely exists
online. According to the Organic Law of the People’s Republic of China, courts in China could be classi-
fied into three types: The Supreme People’s Court, the Local People’s Court, and the Special People’s
Court. On the local level, courts could be divided into the High People’s Court, the Intermediate
People’s Court, and the Basic People’s Court. Even though Internet courts hear cases that with a spe-
cial characteristic, their establishment has no legal basis such as the establishment decision made
by the Standing Committee of the People’s Congress. Therefore, the establishment of Internet courts
does not meet the requirements of the law, Internet courts are not listed as Special People’s Courts.?
Internet courts are at the level of Basic People’s Courts, they specifically have centralized jurisdiction
over Internet cases that fall within the cities’ jurisdiction where these Internet courts locate.

Legislation over Internet Court

A clear sign that Internet court is treated as an independent online dispute resolution is that
the court is regulated under specific legislation. The legal basis that governs the operation of these
three Internet Courts are:

1. Rules of Online Litigation of the People’s Court of China (“Online Litigation Rules”). It is a re-
cently established Supreme People’s Court judicial interpretation, aims at regulating the online liti-
gation process regarding the legal validity, basic principles, applicable scope, and applicable condi-
tions of online litigation.”

2. The Supreme People’s Court on Several Issues Concerning the Trial of Cases by Internet Courts
(“Judicial Interpretation of Internet Courts”)! It was specifically established in terms of online dis-
putes and Internet courts. Different from the Online Litigation Rules, this judicial interpretation em-
phasizes, more precisely, the online litigation process of the three Internet courts.

3. The Civil Procedure Law of the People’s Republic of China (“the Civil Procedure Law") It pro-
vides general procedural rules in the situation where no detailed regulations could be found from
the Judicial Interpretation of Internet Courts.

4. Interpretations of the Supreme People’s Court on the Application of the Civil Procedure Law
of the People’s Republic of China (“Interpretation of Civil Procedure Law")®

" Article 15, Zhonghua Renmin Gongheguo Renmin Fyuan Zuzhi Fa (Fh4E A REEFNE A RiERRABLR%) [Organic law of
the People’s Republic of China] (promulgated by the Standing Comm. Nat'l People’s Cong,, Jul. 01, 1979, last modified Oct.
26, 2018, effective Jan. 1, 2019), http://www.npc.gov.cn/zgrdw/npc/xinwen/2018-10/26/content_2064483.htm (China).

B Renmin Fayuan Zaixian Susong Guize, Fashi [2021] Shier Hao (A REBRIELLIFAIIN |, ;558 [2021] 125) [Rules of
online litigation of the people’s court of China, Judicial Interpretation No. 12 [2021]] (promulgated by the Judicial Comm.
Sup. People’s Ct., May. 18, 2021, effective Aug. 01, 2021), http://www.court.gov.cn/zixun-xiangqing-309551.html (China).

% Zuigao Renmin Fayuan Guanyu Hulianwang Fayuan Shenli Anjian Ruogan Wenti De Guiding, Fashi [2018] Shiliu Hao (RS
ARERXTEERMABHIERAE TIRRRATNE | i=F [2018] 165) [Supreme people’s court on several
issues concerning the trial of cases by Internet courts, Judicial Interpretation No. 16 [2018]] (promulgated by the Judicial
Comm. Sup. People’s Ct., Sep. 3, 2018, effective Sep. 7, 2018), http://www.court.gov.cn/zixun-xiangqing-116981.html (China).

5 Zhonghua Renmin Gongheguo Minshi Susong Fa (F%E A BHFIERZIFIAIZE) [Civil procedure law of the people’s
Republic of China] (promulgated by the Standing Comm. Nat'l People’s Cong., Apr. 9, 1991, effective Apr. 9, 1991, last
modified Jun. 27, 2017), http://www.moj.gov.cn/Department/content/2018-12/25/357182594.html (China).

% Zuigao Renmin Fayuan Guanyu Shiyong <Zhonghua Renmin Gongheguo Minshi Susong Fa> De Jieshi, Fashi [2015] Wu
Hao, B ARERXTER (FRARHIERSERAE) B , iE% [2015] 55) [Interpretations of
the Supreme People’s court on the application of the civil procedure law of the People’s Republic of China, Judicial
Interpretation No. 5[2015]] (promulgated by the Judicial Comm. Sup. People’s Ct., Dec. 18, 2014, effective Feb. 4, 2015), Sup.
People’s Ct. Gaz, Jan. 30, 2015. http://gongbao.court.gov.cn/Details/63ff48da6a9792f8ad1ch65a8b99d1.html (China).
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5. The Cyber Security Law of the People’s Republic of China (“Cyber Security Law")”

In addition to aforesaid laws, each Internet Court has established its own procedural rules!® For
instance, on the official website of Hangzhou Internet Court, the following litigation documents
could be accessed: the Outline of Online Court Trial (“Simplified Procedure”)®, Guidelines Regarding
the Litigation and Jurisdiction of Internet-involved Cases (“)urisdiction Guideline”)?; Online Trial
Norms of Hangzhou Internet Court?; Notice Regarding the Parties’ Rights and Duties and The Trial
Procedure of the Litigation Platform of Hangzhou Internet Court?; Trial Procedure?. All these will be
the basis for the upcoming illustration as to the operation procedure of Hangzhou Internet Court.

Jurisdiction

According to article 2 of the Judicial Interpretation of Internet Courts, the Internet courts in Beijing,
Guangzhou, and Hangzhou shall have centralized jurisdiction over the following cases that the basic
people’s courts shall accept within the jurisdiction in their respective cities as courts of the first
instance:

1. Disputes arising from the signing or performance of online shopping contracts through e-com-
merce platforms.

2. Disputes over the network service contracts, which are both signed and performed
on the Internet.

3. Disputes over the financial loan contracts or small loan contracts which are both signed and
performed on the Internet.

4. Disputes over the ownership of the copyrights or neighboring rights of the works published
on the Internet for the first time.

5. Disputes arising from infringements upon the copyrights or neighboring rights of the works
published or disseminated online through the Internet.

6. Disputes over Internet domain name ownership, infringements, and contracts.

v Zhonghua Renmin Gongheguo Wangluo Anquan Fa (4 A RHEFNIEMLEZ L E%) [Cyber security law of the people’s
Republic of China] (promulgated by the Standing Comm. Nat'l People's Cong., Nov. 07, 2016, effective Jun. 01, 2017),
Standing Comm. Nat'l People’s Cong. Gaz. 899 (China).

B Specificrules concerning trial procedure of Beijing Internet Court (Beijing Internet Court. (n.d.). Guideline on trial procedure.
Retrieved September 13, 2021, from https://www.bjinternetcourt.gov.cn/cgi/PreActionfindAllMore.ntm?cid=1023). For
Guangzhou Internet Court (Guangzhou Internet Court. Guideline on trial procedure. Retrieved September 13, 2021, from
https://ols.gzinternetcourt.gov.cn/portal /main/domain/ lassen.htm#lassen/guangzhou/ litigationDocuments).

¥ Hangzhou Hulianwang Fayuan Wangshang Tingshen Tigang (1 ELBXR0;EB2 M L REERH24X) [The outline of online
court trial] (promulgated by the Hangzhou Internet Court, May 31, 2018), https://www.netcourt.gov.cn/portal/indexRpc/

2 Hangzhou Hulianwang Fayuan Guanxia Zhiyin ({iih EEBARABRE4EHSS|) [Hangzhou Internet Court's guidelines
regarding the litigation and jurisdiction of Internet-involved cases] (promulgated by the Hangzhou Internet Court, May 31,
2018), https://www.netcourt.gov.cn/portal/indexRpc/viewProcedure.json?fileldStr=qlHvqglAbUzTbimtgxCDPg (China).

2 Hangzhou Hulianwang Fyuan Wangshang Tingshen Guifan (7 ELBAR; &Rk _EEEEEHISE) [Online trial norms of
Hangzhou Internet Court] (promulgated by the Hangzhou Internet Court, May 31, 2018), https://www.netcourt.gov.cn/

2 Hangzhou Hulianwang Fayuan Dangshiren Quanli Yiwu Gaozhishu ({7 B BAR Bz 2558 ARF X SSE50) [Notice
regarding the parties’ rights and duties and the trial procedure of the Litigation Platform of Hangzhou Internet Court]
(promulgated by the Hangzhou Internet Court, May 31, 2018), https://www.netcourt.gov.cn/portal/indexRpc/viewProce-
dure.json?fileldStr=GF4xuySAVK96BwS_J0OIRA (China).

3 Supra, n.10.
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7. Disputes arising from infringements upon others’ personal rights, property rights, and other
civil rights and interests on the Internet.

8. Product liability disputes arising from the infringements upon others’ personal and property
rights and interests by the products purchased through e-commerce platforms due to product de-
fects.

9. Internet public interest litigation cases filed by procuratorial organs.

10. Administrative disputes arising from the administrative actions taken by administrative or-
gans, such as Internet information service management, Internet commodity trading, and related
service management.

11. Other Internet civil and administrative cases the jurisdiction over which is designated by
the people’s court at higher levels.

More specifically, they could be classified into the following types of disputes. This essay here
would separately illustrate each type of them in detail.

Online Shopping Disputes

According to the Jurisdiction Guideline, online shopping disputes refer to contract disputes aris-
ing from online shopping: seller displays its products on the Internet and makes an offer, the buyer
searches the information online and accepts the offer, and then the two parties reach an agree-
ment and thereby form a contract of sale. Their dispute arises out of the signing or the performance
of the contract.®

Disputes over Internet service contracts also belong to online shopping disputes with the con-
tract's object to be the service rather than the product. In this case, disputes arise from the signing
or performance of Internet service contracts. An Internet Service Provider (ISP) offers its customers
access to the Internet, or an Internet Content Provider (ICP) provides information on the Internet.

Besides, product liability disputes arising from online shopping are also governed by the Hangzhou
Internet Court. After the producers, sellers of the product produce and sell the defective products,
the consumers suffer a personal injury, property damage. Consequently, the disputes arising from
the liability of the producers and/or sellers.?

It should be noted here that the online shopping contract does not equal the online consumer con-
tract. The latter one has strict requirements on the party of the consumer and the seller. To be regarded
as the consumer, he shall be a natural person who is both the buyer and the end-user of the product
purchased, with the only intention to fulfill personal or household use. Whereas for the seller, either
to be a natural or a legal person, he shall conduct business behavior that falls within his trade, business,
and profession. These have led to a clear distinction between online shopping contracts and online
consumer contracts, which is the protection over the consumer. Only when the buyer could be regarded
as the consumer could he be entitled to special protection from the law.

Small Amount Financial Loan Gontract

It refers to disputes arising from the fact that the borrower, who had signed and performed
the financial loan contract with the financial institution all through the Internet, failed to repay
the financial institution the principal and interest on schedule. Disputes arising from the fact that
the borrower, who had reached the small loan agreement with the financial institution or small loan

% Supra, n. 20, Article 2.1.
% Supra, n. 20, Article 2.2.
% Supra, n. 20, Article 2.4.
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company, failed to repay them the principal and interest on schedule; the loan amount in the small
loan contract is 500,000 Chinese yuan or less.”

Internet Gopyright Disputes

Disputes arising from the Internet copyright ownership of infringement refers to disputes arising
from the ownership, infringement of the Internet works (works created in digital form, and published
for the first time on the Internet, such as novels, movies, games, but not including computer software
program), and disputes arising from the infringement of information network transmission rights
of non-Internet works.®

On August 20, 2018, in the Peppa Pig Case®, the Hangzhou Internet Court sentenced two Chinese
companies: Jufan Limited and Jiale Toys Industrial, to pay $ 22 000 to Peppa Pig rights holders
Entertainment One UK Limited and Astley Baker David Limited for copyright infringement, and
to stop producing and selling a product with the image of Peppa Pig on it. This case shows respect
for equal protection of Intellectual Property. It proves that the Hangzhou Internet Court can trial
cases with foreign elements involved, just as empowered by law.

Internet Domain Name Disputes

This type of dispute refers to those arising from Internet domain name contracts, Internet domain
name ownership, and infringement, including disputes arising from Internet domain name registra-
tion contracts, Internet domain name transfer contracts, Internet domain name license agreements,
Internet domain name ownership, Internet domain name infringement.®

Infringement of Personal Rights

This type of case refers to disputes arising from the Internet's use to infringe another person’s
right to reputation, another person'’s right to privacy and/or personal information.*

First Instance Administrative Cases

Cases caused by Internet administration refer to the administrative litigation cases of the first in-
stance arising from the administrative management of the relevant administrative law enforcement
departments, which implement the Cyber Security Law and any other laws.®

Centralized jurisdiction over Internet cases

As indicated at the beginning of this section, Internet courts are at the level of Basic People’s
Courts, they exercise centralized jurisdiction over Internet cases that fall within the jurisdiction

7 Supra, n. 20, Article 2.3.

% Supra, n. 20, Article 2.5.

»  Aisilibeike Daiweisi Youxian Gongsi, Yvleyi Yingguo Youxian Gongsi Su Shantou Shi Jufan Dianzi Shangwu Youxian Gonsi,
Shantou Shi Jiale Wanju Shiye Youxian Gongsi, Zhejiang Taobao Wangluo Youxian Gonsi Zhuzuoquan Qinquan Jiufen
An (SZHRFIIUREEER A IR AT, IRASHERRATIFULHRNEFESERAR. WkmEFRR
BWERAT., iHLEEMERIRATZE/ERUSNLYIZE) [Astley Baker Davies Co., Ltd. & Entertainment
One UK Co., Ltd. v. Jufan Electronic Business Co., Ltd. & Shantou Jiale Toy Co., Ltd. & Zhejiang Taobao Network Co., Ltd.,
A dispute over copyright infringement], Aug. 20, 2018, Hangzhou Internet Court0129, No. 5227, https://wenshu.court.gov.

% Supra, n. 20, Article 2.6.
3 Supra, n. 20, Article 2.7.
2 Supra, n. 20, Article 3.
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of the cities where these courts locate. Centralized jurisdiction does not equal to special jurisdiction
that Special People’s Courts have. Therefore, centralized jurisdiction does not have the effect of ex-
clusivity and priority that special jurisdiction has.

Article 34 of the Judicial Interpretation of Civil Procedure Law endows parties to a contractual
dispute to designate jurisdiction via a valid choice of court clause unless such a clause violates
exclusive jurisdiction. Centralized jurisdiction Internet courts have does not have the effect of ex-
clusivity. When parties of an online consumer contract, for instance, designate the jurisdiction of an
offline court via a valid choice of court clause, that offline court shall hear the case rather than
an Internet court. Thus, the application of centralized jurisdiction may leave a potential tension
between Internet courts and offline courts.

Additionally, based on the classification of online disputes as afore discussed, the only crite-
rion adopted here to distinguish jurisdiction between Internet courts and offline courts is whether
the case involves the use of the “Internet”. However, the traditional connecting factor, such as domi-
cile, can still be applied to decide the jurisdiction of a contractual dispute (especially consumer do-
micile in online consumer contract disputes). Offline courts still have jurisdiction to deal with these
cases even though they involve the use of the Internet. Meanwhile, the aforementioned illustrations
of each type of Internet dispute are rather too descriptive. There lacks a standard to help courts
reach a consensus on assessing: 1) whether a dispute involves the use of the Internet or not, and
2) whether the involvement of the Internet has reached a level to make the jurisdiction of an Internet
court more suitable than the offline court. Different courts may have different considerations over
one dispute, there is a potential risk of “jurisdiction conflicts” between Internet courts and offline
courts.

These possible questions triggered by applying “centralized jurisdiction” can be solved by the fol-
lowing solutions. First, clarify the status of centralized jurisdiction, specifically in case of a valid
choice of court clause. Second, on explaining what disputes shall be governed by Internet courts,
focus shall be given on whether the content of the case involves the use of Internet technology
on a level that makes Internet courts more suitable to hear the case than offline courts. Commonly
recognized standards are in need to be established, which relies on the review of more new types
and difficult Internet disputes.®

Process Before Trial Initiation and Acceptance of Lawsuit

Initiation of a Lawsuit Online

The initiation process is conducted completely through the Hangzhou Litigation Platform, where
the parties shall go through the identity authentication process before the formal initiation of a
legal procedure. The identity authentication® is carried out at the Litigation Platform. It could be

B Z.Liu, X. Li (2019), Commentary on the jurisdiction rules of the Internet Court. Business and Economic Law Review, 5, p. 130.

% The identity authentication is of great importance in online litigation, unlike in offline trial procedure, where the parties’
identities could be verified through their present. Whereas in online situation, in lack of physical contact, the account
registered on the Litigation Platform take the function of identification verification. According to the Judicial Interpreta-
tion of Internet Court, the account could only be granted once the exclusive identity authentication was finished through:
ID verification, biometric recognition, or national unified identity authentication platform. Any behaviors conducted
through that account shall be deemed as the action of the verified person, except in the case where system error hap-
pens due to technical reasons of the platform, or where the verified person is able to prove that the account has been
stolen. (Supra, n. 14, Article 6).
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done through online real-name authentication or face recognition. Offline authentication at court

is also acceptable.”® Parties could choose their status in litigation according to their demands as
to the plaintiff or the defendant, as shown in the figure below:

Figure 1

Procedure for the plaintiff to follow*

Waiting for filling the case,

(DNo account numberplease register and meanwhile can carry on
@Got account number please Certificate the pre-litigation mediation
The litigation platform of Hangzhou
Internet Court
Please prepare the relevant
mitecials e the @ccsocssons Pl < RN SUE4R - >
prosecution.The evidence
should be scanned into the
S Slilion T a0 eeth: Register/Login Fill in the complaint Waiting for filling the case

To know the scope of the court.and choose
the type of dispute to fill in the indictment,
and then initiate a lawsuit.

Figure 2

Procedure for the defendant to follow”

Case filed you canconfirm

and choose to mediate;
(DNo account numberplease register additional information,
(@Got account number,please Certificate you can mediate online

‘The litigation platform of Hangzhou

Intemnet Court

Check the relevant

codes received in @essscsnss ) ............. > ............ )
@ mobile phone,mailbox

and text message.

Register/Login The related cases View case status

Enter my page,and then connect

For the plaintiff, as indicated in figure 1, after completing the registration and logging into the ac-
count, he could choose “I am the plaintiff”, the type of lawsuit, and the cause of action. Relevant

% Supra, n. 10, Article 3.
% Hangzhou Internet Court. (n.d.). Guidelines for litigation. Retrieved September 13, 2021, from https://wwu.netcourt.gov.
cn/portal/main/domain/index.htm
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materials could directly be submitted online.®® Internet disputes have already been classified into
eleven types within the jurisdiction of Hangzhou Internet Court. Specific types of disputes could be
structurally categorized into specific cases and could be input into the Litigation Platform system as
required.” Therefore, the same type of cases is filed together online, the workload of the Internet
court is therefore lightened.

Parties that are entitled to file online litigation are not limited to Chinese citizens or Chinese
entities. Foreign natural persons and foreign entities can also initiate an online litigation
process. On February 3%, 2021, the Supreme People’s Court enacted the Several Provisions
of the Supreme People’s Court on Providing Online Case Docketing Services for Parties to Cross-
border Litigation (“Provisions for Parties to Cross-Border Litigation”).** This Provisions provides
foreigners, residents of the Hong Kong and Macao Special Administrative Region, residents
of the Taiwan region, citizens of the Chinese mainland who habitually reside abroad or in Hong
Kong, Macao and Taiwan, and enterprises and organizations registered abroad in Hong Kong,
Macao and Taiwan docketing services of online litigation.” The only requirements for them
to file online litigation in China are:

1. Pass the identity authentication process by providing corresponding identity certification (e.g.,
passports);?

2. The language used throughout the online litigation shall be the common language of China, ma-
terials submitted shall use the common language of China or with a translation provided by a qual-
ified translation company.®

To protect personal data in the process of submitting identity certification and other relevant
materials, the Judicial Interpretation of Internet Courts requires the Internet court litigation platform
shall comply with the Cyber Security Law in terms of data use and storage.*

Pre-trial online mediation

In consideration of promoting out-of-court dispute resolution to best suit the parties’ needs,
a mediation process is set up by the Litigation Platform before the litigation procedure. The
mediator manager would assign a mediator to the cases submitted for the pre-trial mediation.
The mediation process proceeds online, both parties are entitled to input their intention for
mediation into the “online mediation” of the Litigation Platform. However, online pre-trial me-
diation is not limited to the non-face-to-face procedure. In the case where both parties agree
to proceed with the online mediation in video or audio form, the mediator will arrange the cor-
responding procedure for the parties to ensure they can have personal communication and

3 Supra, n. 10, Article 4.

¥ Supra, n. 10, Article 5.

“  Zuigao Renmin Fayuan Guanyu Wei Kuajing Susong Dangshiren Tigong Wngshang Li'an Fuwu De Ruogan Guiding (&&=
RiARX T AEERASE AR _EI7 3RS HIE THIRE) [Several provisions of the supreme people’s court
on providing online case docketing services for parties to cross-border litigation] (promulgated by the Judicial Comm.
Sup. People’s Ct., Feb. 03, 2021, effective Feb. 03,2021), http://www.court.gov.cn/shenpan-xiangqing-286341.html (China).

“ Supra, n. 40, Article 1.

2 Supra, n. 40, Article 5.

“ Supra, n. 40, Article 6 and 7.

“  Supra, n. 14, Article 5. Detailed regulations regarding data protection and information security, see Chapter 4 of Cyber
Security Law (Supra, n. 17).
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contact. Upon a successful conclusion of a mediation agreement, the mediator will summarize
the written feedback on the “mediation information” of the Litigation Platform.

The mediation would usually last for fifteen calendar days. Proper postponement is allowed,

nevertheless, with the consent of both parties. If two parties fail to settle in the mediation period,
the case will enter the case-filing stage for approval and will be submitted to the case-filing judge
for review.*

Figure 3

The online pre-trial mediation process"

1

oSe <4
%% ‘:ﬁﬁ ." h’@

. Submit the case 2. Distribution of the mediator 3. Preparation of the mediation 4. Time arrangement
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M g, 2 &
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8. Case filing 7. Finish the mediation process 6. Confirmation of the outcome 5. Online pre-trial mediation

Acceptance of an online case
Once the case has been submitted, the Hangzhou Internet Court would appoint a person spe-

cifically responsible for reviewing the case online. The court should review the litigation materials

It should be noted here that, even though from Hangzhou Internet Court's litigation documents, a video or audio form
of pre-trial online mediation is not specifically indicated. However, article 6 of the currently in process legislation (Zuigao
Renmin Fayuan Guanyu Renmin Fayuan Zaixian Banli Anjian Ruogan Wenti De Guiding (Zhenggiu Yijian Gao) (&
RiEbt (AT AREAELDIEEMETIMATAE (AEKZIAS ) ) [Provisions of the supreme people’s
court on several issues regarding online case hearing of people’s courts (draft)] (drafted by the Judicial Comm. Sup.
People’s Ct., Jan. 21,2021)) stipulates that online pre-trail mediation process in video or audio form shall not be recorded
by parties to the mediation process. Therefore, it could be inferred that, an online pre-trial mediation process can be
proceeded via video or audio form.

Supra, n. 10, Article 7. In addition to the mediation process, negotiation, evaluation and arbitration are also available
upon request, the Online Diversified Dispute Resolution Platform provides other kinds of out-of-court dispute resolution
(https://yundr.gov.cn).

Translation is provided by the author.


https://yundr.gov.cn
https://hzhf.tiaojiecloud.com
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within seven (7) calendar days after the expiry of the online mediation and then decide whether
to accept it or not.”®

Three results may be led to based on the fact:

First, dismiss. If the plaintiff does not meet the conditions for filing a lawsuit or, after online no-
tification from the judge, the plaintiff raises a valid objection. The court will dismiss the case filed.”

Second, return. If the case does not belong to the scope of acceptance, after online notifica-
tion from the judge which the plaintiff has no objection towards; or, when additional materials are
needed whereas the plaintiff fails to submit them within the time limit provided by law, an online
ruling of return would be made.®

Third, acceptance. Once the Case-filing Division of the court has reviewed the case and decided
that all the conditions are fulfilled, the court shall accept the case within the time limit required
by law and issue the notice of acceptance of the case online. After the case has been accepted,
the plaintiff and the defendant could see the litigation documents, such as the notice of the ac-
ceptance of the case or the notice of the response to lawsuits, the notice of evidence submission,
the notice of rights and duties, and anti-corruption and supervision card in an automatically genera-
ted electronic version.”

Once the case has been accepted and filed, an automatic notice would be sent to the plaintiff
to pay for the litigation fee within seven calendar days after the day of receipt. If the payment
were unsuccessful, a notice would also be given, and the judge would verify the situation and treat
the case as withdrawal. Such a decision is available to be viewed in the system.*

The same day as the case has been formally accepted, it would be sent online by the Case-
filing Division of the Internet Court to the Information Management System of the People’s Court
of Zhejiang Province, synchronously it would be put on the Litigation Platform online. The platform
would distribute the case to the judge on the day when it accepts the case.”

Responding to the Lawsuit and Defense

Upon receiving the case file information, the Litigation Platform will automatically send the case
information, case linkage code, and the website of the Litigation Platform to the defendant through
his phone number provided by the plaintiff. When the defendant has received the afore listed materi-
als, he could therefore respond to the lawsuit. All he needs to do is log in to the Litigation Platform
and then finish the identity authentication by typing the case linkage code received into the system.*

After the defendant has linked with the case, he could then file a response to the lawsuit and
actively submit pieces of evidence during the period of defense and evidence submission. The de-
fendant's failure to defend or submit evidence does not affect the trial process of the court.

If the defendant has any objection to the jurisdiction over the case, he could raise this objection
during the defense period. The court shall review the objection raised by the parties. If the objection

“  Supra, n.10, Article 8.

“  Supra, n. 10, Article 10.

0 Supra, n. 10, Article 11.

S Supra, n. 10, Article 12.

2 Supra, n. 10, Article 13.

% Supra, n. 10, Article 14. Besides, although in general all the cases submitted and accepted shall be trial online, for those
complicated cases or other cases that are not suitable for a trial in the Litigation Platform, they would be transferred
to the court for a trial offline.

5 Supra, n. 10, Article 15.
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is established, the case shall be ordered to be transferred to a people’s court with jurisdiction; if
not, the court shall rule to reject the objection.” After the objection to the jurisdiction procedure is
finished, the court will reset the evidence submission time.’

Evidence

Online Evidence Exchange

Where Internet courts organize the online exchange of evidence, the parties shall present evi-
dence online by uploading electronic data and importing it into the litigation platform or uploading
it to the litigation platform after digitalizing it through methods such as scanning, photographing, or
recording, and may also use electronic data that has already been imported to the litigation plat-
form to prove their viewpoints.” In general, physical evidence shall be requested to be sent by mail
to the judge before the trial process. The time limit of online evidence exchange is the same as
the time limit of the offline process. According to the simple procedure, the time limit of evidence
submission is fifteen (calendar) days.®

Online Cross-Examination

Once the online evidence exchange period has been expired, the system will automatically or
manually move to the cross-examination process. The court will guide the parties to express their
positions about evidence online before the trial. The parties could click on the checkbox to approve
or disapprove of the authenticity, legitimacy, and relevance of evidence through the system. A sup-
plementary explanation of the probative force of the evidence could also be submitted.”

Verification of the Authenticity of Evidence

An online dispute usually involves two kinds of evidence: the evidence materials in paper (such
as documentary evidence, appraisal opinions, or inquest records) and the evidence materials in form
of electronic data. The latter one can be directly uploaded by parties to a dispute, whereas the first
situation will be different. If the evidence is in paper form, it shall be digitalized by parties before
submission.

Both digitalized paper evidence and evidence in form of electronic data are much easier to be
modified compared to evidence in pure paper formation. Thus, when a party doubts evidence falsi-
fication, he is entitled to the right to raise objections to the authenticity of the evidence submitted.
the Internet courts shall verify the authenticity of that evidence.

This verification process proposes different requirements regarding the type of evidence in dis-
pute. For evidence in paper form that has been digitalized, the Internet courts shall request the party
who submit that evidence to provide the originals.*®

For evidence in the form of electronic data, the Internet courts shall review and assess the au-
thenticity of electronic data’s creation, collection, storage, and transfer. If the authenticity of the evi-
dence can be verified via electronic signatures, reliable time stamps, hash values checks, blockchain,

% Supra, n. 15, Article 127.
% Supra, n. 10, Article 16.
S Supra, n. 14, Article 9.

8 Supra, n. 10, Article 25.
% Supra, n. 10, Article 26.
% Supra, n. 14, Article 10.
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and other technological methods for collecting, fixing, and preventing alteration of evidence; or
can be verified through the electronic evidence collection and storage platform.® The authenticity
of the evidence in suspicion shall be confirmed by the Internet courts.®

Additionally, parties may apply for persons with specialized knowledge to submit comments
on electronic data techniques. Internet courts may retain an evaluation of the authenticity of elec-
tronic data or collect other relevant evidence for comparison, based either on the application
of the parties or its authority.®

Trial Process

Pre-Trial Preparation

Upon confirmation of delivery by the defendant, or after the parties have completed the cross-ex-
amination process, the judge could schedule the trial procedure.® An online pre-trial meeting could
be arranged bhased on the facts of the case. It has the function as follows:

1. Verify parties’ identities, give notice of rights and obligations, give an announcement about
courtroom discipline.

2. The exchange of evidence from both parties promotes the parties to reach an agreement upon
uncontested facts and, therefore, determine the dispute’s focus in advance.

Those afore listed processes that have been done before the trial procedure could be skipped
during the trial. Evidence that is not in contention does not need to be presented or debated again.®
Therefore, the online trial could be simplified, which could respond to the demand for efficiency
required by online transactions and dispute resolution.

Besides, to help maintain the trial process's operation, an online pre-trial test would be held. The
technicians will make sure that the Internet conditions, equipment, and the places used by each
party are suitable for the online trial. Each party will be kept in contact with for an online pre-trial
test, and, if necessary, technical support would be provided.®® The pre-trial test is an indispensable
procedure in the online trial process. Except where it is found to be due to the network failure,
equipment damage, power outages, or force majeur, where parties do not punctually participate
in online hearings, it is to be viewed as “refusal to appear at court”; and where they leave without
authorization, it will be viewed as “leaving court during a proceeding”.¥’

§  These platforms are operated via a neutral third party, that platform will obtain and fix the existing target evidence
in electronic form. These platforms will also store the fixed electronic data to confirm that the data has not been
tampered and remains intact. The standards and criteria these platforms shall abide by in the process of verification
of the evidence in form of electronic data is regulated in article 17-19 of Supra n. 13, and article 93 of Zuigao Renmin
Fayuan Guanyu Minshi Susong Zhengju De Ruogan Guiding, Fashi [2019] Shijiu Hao (e A RiZBi X< T REIFIAIE
FEIETE , iE8E [2019] 195) [Some provisions of the supreme people’s court on evidence in civil procedures,
N0.19 [2019]] (promulgated by the Judicial Comm. Sup. People’s Ct., Dec. 06, 2001, modified Oct. 14, 2019, effective May 01,
2020) Sup. People’s Ct. Gaz., Dec. 25, 2019, http://www.court.gov.cn/zixun-xiangqing-212721.html (China).

& Supra, n. 14, Article 11.

8 Supra, n. 14, Article 11. Supra, n.13, Article 19.

% Supra, n. 10, Article 27.

8 Supra, n. 14, Article 13.

% Supra, n. 10, Article 29.

& Supra, n. 14, Article 14.
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Online Trial

Start the Procedure

Automatic notice of “enter the trial” will appear when the trial process begins. Both the judge and
parties could get access to the online trial by simply clicking that button. The judge would first verify
the parties’ identities, then by clicking “start the trial”, video recording starts, the online trial will
officially begin. The judge can click on the “adjournment” button if needed during the trial procedure.
Once the trial procedure has been finished, the judge would click on the “adjournment” button. The
video recording will stop, whereas the picture of each party would appear continuously.%

Procedure on-going

The online trial process is relatively flexible than the offline one. In general, the trial procedure
consists of different steps: party statements, court investigation, and courtroom debate. While
in an online trial, those steps may be conducted together with the parties’ consent. Besides, for
cases that the facts are clear (simple cases), hearings may be conducted directly revolving around
the litigation demands rather than be restricted by the procedural order of the trial process. For
those cases that the elements and key points thereof are relatively centralized, hearings may be
conducted directly revolving around the case elements.®

End-up the Procedure

When the hearing has been finished, the court clerk will upload the transcripts with the sys-
tem’s support. The parties could read and check the transcripts online. Modifications and correc-
tions could be made, upon request of the parties, when it is necessary, through the live video. Upon
click of the button “confirm” by each party, the court clerk would save the transcripts. Accordingly,
the whole trial process would be finished once the judge has clicked the “end of trial” button, all
the parties may leave the online trial court.”

Technical methods are adopted for the benign operation of the trial procedure. The entire pro-
cedure of an online trial is audiotaped and videotaped. If the fact of the case is relatively clear with
little controversy, the court clerk may absent himself from the trial once the preparation work has
been done.” Besides, another technology is also adopted to facilitate the trial procedure, the intel-
ligent voice recognition system. Transcripts would be used as the trial record and can be confirmed
by the parties by clicking on the button.” After the electronic records are checked and confirmed
through online methods, they possess the same force as written records.”

Online Announcement and Judgment Making

The judge can announce the judgment in court by the end of the trial procedure. Civil cases
that adopt small claim procedure, and civil and administrative cases that adopt the simplified

8 Supra, n. 10, Article 32.

®  Supra, n. 14, Article 13 (3).

™ If the trial transcripts are replaced by audio or video recordings, the trail judge and judicial assistant shall keep all
the recordings on file. After the judge click on the “end of the trial” button, all the parties may leave the trial court. (Supra,
n. 10, Article 32)

™ Supra, n. 10, Article 33.

7 Supra, n.10, Article 34.

7 Supra, n. 14, Article 20.
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procedure, shall be announced in the court, in principle. For cases that have not been announced
in court, the Litigation Platform announcement should be made. At the time of the announce-
ment, the judge would upload the judgment document to that platform, make sure each party
could review it. Meanwhile, a hard copy of the judgment document would be sent to the parties
by postal mail.™

Judgment is automatically generated. The judge uses artificial intelligence technology to make
the judgment document. All or part of the documents are automatically generated in the Litigation
Platform and then can be revised and modified by the judge.” If a judgment is announced in court,
the judgment document can be simplified appropriately. A civil case judgment document is not
needed with the consent of all the parties if the judgment has been immediately implemented
in court and the relevant information has been recorded as a transcript.”

Enforcement of Judgments

Service of Documents

Service methods and electronic service

In general, electronic service is adopted in an online trial process. However, if the location
of the party is unknown, or the party does not have any response in the Litigation Platform, or if
a document could not be served through the methods mentioned above, this document shall be
served by public announcement. Accordingly, the case shall be transferred to a trial offline.”

With the consent of the parties, the Internet courts shall use electronic means such as the China
Trial Process Information Disclosure Network, the litigation platform, mobile phone text messages,
fax, e-mail, and instant messenger accounts™ to serve litigation documents and evidentiary materi-
als submitted by the parties. Whereas there is no express consent, the parties may still be viewed
as having consented to the electronic service under the following two situations. First, parties have
agreed, when the dispute arises, to use electronic service during litigation. Second, by complet-
ing behaviors such as confirming receipt or taking corresponding procedural action as accepting
the method of electronic service.”

Confirmation of the service address

The specific method for services and the address shall be confirmed if the electronic service is
adopted. In lack of a valid service address, the Internet courts shall make the preferred method
of service through mobile phone numbers, e-mail accounts, instant messenger accounts, and other
routine electronic addresses that can be confirmed as being in a state of regular activity by the per-
sons receiving service for the past three months.®

% Supra, n. 10, Article 38.

% Supra, n. 10, Article 36.

% Supra, n. 10, Article 37.

7 Supra, n. 10, Article 24.

™ To be more specifically, the Hangzhou Internet Court lists several service tools for reference, such as: the pasty’s personal
account in the Litigation Platform, mobile phone number, email, Aliwangwang and WeChat (an instant communication
software that supports document transform as well, it is now being frequently in China). (Supra, n. 10, Article 22)

?  Supra, n. 14, Article 15.

8 Supra, n. 14, Article 16.
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Following the Judicial Interpretation, Hangzhou Internet Court also stipulates rules concerning
confirmation of the service address in detail. In the situation when the party refuses to provide
a valid service address, the following options could be chosen by the Internet court: the address
agreed by the parties for the delivery of mail regarding the litigation of contract dispute; the address
used by the court to contact the party in the litigation or the address used by the party to submit
the materials to the court; the address provided by the party for his or her other litigation or ar-
bitration case within a year; a frequently used address for the party’s civil activities within a year,
the address used by the party’s online shop for the delivery of goods or; the address for the bulletin
used by the party.

If, through all afore listed addresses, the service address is still failed to be confirmed. If the party
is a natural person, the residence address registered with his or her household register, or his ha-
bitual residence address, could be regarded as the service address. Where a party is a legal person,
its business address registered and kept on record in the department of industrial and commercial
administration or other administrative departments shall be deemed the service address.®

Proof of a successful service

The proof is needed for a successful service; two situations could be discussed here in detail.

First, suppose the service is conducted via the address proactively provided or confirmed by
the service recipient. In that case, it is viewed as served when the information reaches the recip-
ient’s designated system.

Second, if Internet courts conduct service to the service recipient’s regular electronic address or
other electronic address that could be obtained, the completion of the service is determined based
on the following circumstances:

1. Where the recipient of service responds that he has already received the materials served or
acted based on and corresponding to the materials served, service is viewed as completed.

2. Where the recipient of service’s media system reports back that the recipient has already read
it, or where there is other evidence showing that the recipient has already read it, or where there
is other evidence showing that the recipient has already received it, there is a presumption that
effective service has been completed. Except where the recipient can prove they did not receive
the served content due to situations like an error in the storage media system, the service address
not being their own or used by them, or that it was not them that accessed it.

Where effective service was completed, the Internet courts shall draft an electronic service re-
ceipt. The electronic receipt is effective as proof of service.®?

Online Judgment Enforcement

Requirements and procedure of online judgment enforcement

The parties’ real interests in dispute could not be finally realized until the judgment is enforced
and executed. An online judgment is, in nature, the same as an offline judgment. The only difference
an online judgment appears when compared to an offline judgment is that it is issued through an on-
line litigation process, which is facilitated largely by using Internet technologies. Therefore, an on-
line judgment can also be viewed as a technology-supported judgment. Enforcement of this kind

8 Supra, n. 10, Article 21.
& Supra, n. 14, Article 17.
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of judgment remains similar to that of an offline judgment. Existing rules and regulations on judg-
ment enforcement also apply to online judgment enforcement.

A final and effective judgment is enforceable under Chinese law. After the judgment comes into
effect, the parties can directly apply online for enforcement without being required to be physically
present in an offline court. No specific requirements thereof could be found in the Trial Procedure
nor the Judicial Interpretation on Internet Court. However, it is stipulated in the Trial Procedure that
the Civil Procedure Law is the basis for the two legal documents. Therefore, | would principally refer
to this law and discuss the requirements and the procedures of enforcing a domestic online judg-
ment and a foreign one separately.

Domestic online judgment enforcement. When a domestic judgment is issued, it shall be enforced
by the people’s court of the first instance or the people’s court where the property is executed, which
is at the same level as the people’s court of the first instance.®?

Foreign online judgment enforcement. When the judgment is a foreign one, a people’s court shall
review such judgment or ruling under:

1. International treaties concluded or acceded to by China; or

2. By the principle of reciprocity.

Suppose, upon such review, the people’s court considers that such judgment or ruling neither
contradicts the basic principles of the People’s Republic of China’s law nor violates State sovereignty,
security, and the public interest. In that case, it shall rule to recognize the effectiveness of the foreign
judgment.?

In 2019, the Hague Conference on Private International Law (“HCCH") has established
the Convention of 2 July on the Recognition and Enforcement in Civil or Commercial Matters (“HCCH
2019 Judgments Convention”) that sets forth commonly accepted conditions for recognition and en-
forcement of foreign judgments. This Convention is a single convention that only regulates judgment
recognition and enforcement. If jurisdictional bases set up in article 5% are fulfilled, the judgment
issued is therefore deemed “eligible for recognition and enforcement” under the Convention. Under
the obligation of mutual recognition and enforcement indicated in article 4(1) of the Convention,
once a foreign judgment is regarded “eligible for recognition and enforcement”, the requested State
shall recognize and enforce that foreign judgment.

The Convention does not indicate that it also applies to online judgments. Nevertheless, con-
sidering that online judgments are in nature the same as offline judgments, there is no reason
to stop applying the Convention on enforcing online judgments. So far, this Convention has not yet
been in force, only Israel (March 3, 2021), Ukraine (March &, 2020), and Uruguay (July 2, 2019) have
signed the Convention. However, it is undeniable that it is a good attempt on enhancing access
to justice in cross-border circumstances and on facilitating the circulation of foreign judgments. It
would constitute a solid legal base for recognizing and enforcing foreign online judgments once
it has been in force.

8 Supra, n. 15, Article 224.

% Supra, n. 15, Article 282.

% Article 5 contains a list of rules that indicate the necessary connection between the judgment and the country of ori-
gin where that judgment was issued. Specifically, article 5(2) regulates that under certain conditions consumers can enjoy
the protection rendered by the Convention. For more details regarding consumer protection and this Convention, please
refer to: Nielsen, P. A. (2020). The Hague 2019 Judgments Convention: From Failure to Success? Journal of Private International
Law. 16(2). https://doi.org/101080/17441048.2020.1759854; Araujo N., Nardi M. (2020) Consumer Protection under the HCCH
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Figure 4
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The enforcement platform: methods for enforcement

Oncethejudgment enforcement has been accepted, the party could directly access the Enforcement
Platform from the Hangzhou Litigation Platform. The Platform uses three specific methods for en-
forcement, these methods can be categorized into:

1. Blockchain+5G+Enforcement.

2. Social norms: electronic reward order and headlines of enforcement.

Blockchain+5G+Enforcement: A technology-supported enforcement method. By using the block-
chain and 5G technology, this method can provide a confidential, transparent, secure, instantaneous,
and neutral service for all Internet users. This method normally involves three parties: the command
center, the executed person, and the executive officers. By using the 5G blockchain judicial enforce-
ment recorder, the executed items can be presented to the executed person remotely, the latter
can witness the entire execution process and confirm the execution results. The entire procedure is
operated transparently through multi-party, real-time interaction.”

Social norms: electronic reward order and headlines of enforcement. Additionally, Hangzhou
Internet Court also uses social norms as a method by either issuing an electronic reward order or
publishing detailed information about the dishonest party. These two enforcement methods ap-
ply in the situation where the person against whom enforcement is sought refuses to comply with
the judgment.

% Hangzhou Internet Court. (n.d.). Retrieved September 13,2021 from https://www.netcourt.gov.cn/#lassen/executionPlatform

& Zhejiang News. (2019, June 20). The Initiative Internet-Related Enforcement Mechanism of “5G+Blockchain” by Hangzhou
Internet Court. https://zj.zjol.com.cn/news/1225303.html
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Conclusion

Internet court is not an occasional innovation on dispute resolution method, but an inevitable
result of the evolving Internet technology. Just as it has been commonly admitted that the concept
of Internet Law®® is developing rather than being fixed, our acknowledgment towards Internet court
shall not be stuck into the current stage. Therefore, instead of discussing whether the Internet court
belongs to ODR, focus shall be put on how to refine this solution to better collaborate with other
dispute solutions and protect the legal interests of Internet users.

Rules adopted for governing Internet courts in China consist of laws and regulations estab-
lished by the legislature and internal rules set up separately by each litigation platform. This
article would deem China’s legal practice as reasonable for the current development stage since
cyberspace does not exist in isolation. It has a close connection with the real physical world.
People who use or control the Internet come from the real world, and their online behaviors
eventually locate to the physical world and have effects on it. Therefore, at the infancy stage
of the development of the Internet, the current measure is proper. It could help best real-
ize justice without hampering the development of the Internet. The only concern here that is
worth further consideration is integrating the three litigation platforms’ existing rules. Since
the Internet is a global network with everyone involved, fragmented regulations may create
chaos and even injustice results.

Even though China was the first country that has successfully established the Internet court
system, China is not the only country that has ever attempted to do so. UK and US have set up web-
sites that provide resolutions for small claims: “Online Civil Money Claims”® and “Franklin County
Municipal Court: Small Claims Courts 2.0"°. Nevertheless, these two online services need further
improvement to fully function as an Internet court we discussed here. These two courts only pro-
vide monetary claims that fall within certain limits (£ 10 000 and $ 6 000). Not all Internet-related
types of disputes are covered in this regard. Besides, the Small Claims Courts 2.0 indicates that it
is not a trial. Its purpose is to solve the case before it goes further through the legal system.”’ The
main method adopted in the process is negotiation. No trial process gets involved, if no agreement
could be reached through the negotiation, the dispute will continue, and the parties shall have
to seek other legal options. However, it is undeniable that those efforts could help release part
of the court’s burden, which uses the Internet to realize the parties’ interests quickly. Therefore,
they could be deemed as the initial development of the Internet court. With the improvement
of technology and modification of laws and regulations, Internet courts are hopefully to be found
in countries outside of China.

8 Lodder, A. R. (2018). Internet law: A brief introduction. In B. Warf (Ed.), Sage Encyclopedia of the Internet (p. 1). Sage Pub-
lications Ltd. https://ssrn.com/abstract=3191751

® UK Government. (n.d.). Making a money claim online. Retrieved September 13, 2021 from https://www.gov.uk/make-

%  Online Dispute Resolution Franklin County Municipal Court. (n.d.). Welcome page. Retrieved September 13, 2021 from
https://sc.courtinnovations.com/OHFCMC.

% Online Dispute Resolution Franklin County Municipal Court. (n.d.). Welcome page. Retrieved September 13, 2021 from
https://sc.courtinnovations.com/OHFCMC/help.
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COOTHOLIEHUE
HEB3AMMO3AMEHAEMbIX TOKEHOB
(NFT) U MHTENIEKTYANIBHOU
COECTBEHHOCTU: TPUYMD
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A.A. lonraHuH

MoCKOBCKMIA TOCYRAPCTBEHHbIN YHUBEPCUTET MeHn M. B. llomoHocoBa
119991, Poccus, Mocksa, JleHuHckue ropbi, 1

AHHOTaUWA

TexHonornyeckme Cnocobbl 3aluTbl MHTENNEKTYANbHOW COBCTBEHHOCTY 0630PHO paccMaTpuUBatTCs U 06beau-
HSI0TCS B 3CCE B eANHOM LMKIMUHOM JUCKYPCE UCTOPUUECKOTO Pa3BUTUS — OT PYKOTBOPHBIX MOJMMCEN XYAOX-
HUKOB BO3pOXeHUs 0 HeB3aumo3ameHaeMbix TokeHoB (non-fungible tokens, NFT). Macuta6Hoe pacnpocTpa-
HeHue NFT npoaHanu3npoBaHO C TOUKM 3peHUs KOMMEPUECKO 060POTOCNOCOBHOCTN TOKEHOB KaK 06BEKTOB,
COYeTaloWMX OfHOBPEMEHHO XapaKTepUCTUKA CaMOCTOATENbHOCTU M NMPOWU3BOAHOCTU MO OTHOWEHWI0 K WH-
TeNNEKTYanbHO CO6CTBEHHOCTU (6asncHoMy uMdpoBOMY akTUBy). O6beKTHaA camopoctatouHocTb NFT obec-
MeunBaETCs WX TOBApHbIMU CBOWCTBAMM, KOTOPbIE, B CBOIO 04epedb, NPOUCTEKAIOT He TOMbKO U He CTONbKO
W3 LEHHOCTH 6a3MCHOTO aKTUBA, CKOMbKO U3 (heHOMEHA KPUCTANM3aLuy YHUKanbHOCTU U HEMOBTOPMMOCTH
(hUKCMPOBAHHOI BEPCUM AKTMBA B HEB3aNMO3aMEHSEMOM U HEBOCMIPON3BOAMMOM TOKeHe. Mpon3BogHoCTb NFT,
YCNOBHO COOTHOCMMAs C MPOM3BOAHOCTbIO KOHTPAKTOB Ha (DMHAHCOBbIX PbIHKAX, MPOABASAETCA B CUMBOAM3A-
LM UHTENNEeKTYanbHOM COHCTBEHHOCTU KaK Ga3MCHOTO aKTUBA 1 yTpaTe, NOMHON UK YACTUYHON, ee 0BbIYHOM
3HAUMMOCTV NS NOTEHLMANbHOro npuobpetatens npu nomeueHnn B NFT-o6pa3. HecMoTps Ha pa3Hoo6pa3ue
1 cneunduKy CTaHOBNEHUS OPUANYECKNX NOAXO[OB K MOHUMAHMIO UHTENNEKTYanbHOW COBCTBEHHOCTH, MOXHO
KOHCTaTUPOBaTb AOCTATOUHO AABHUIA M YCTOMUMBbLIN KOHLENTYanbHbI YXOf NPABOBOM HayKu OT NPOCTEMLLIMX
NponpueTapHbIX TEOPUIA NEPEeHOCa HA Pe3ynbTaTbl MHTENNEKTYanbHOW AesTeNbHOCTH KOHCTPYKLMIA BElLHbIX
npas. OgHako Hanuume y NFT HEKOTOPbIX BELHbIX MPU3HAKOB, TEXHONOrNYECKM AOBEAEHHBIX 4O aBCONKOTHOIO
YPOBHS 1 NO3BONSAWLMX 06€CNeUNTb U BHYTPEHHMI, U BHEWHWUI aCNEKTbl OTHOLIEHNA COHCTBEHHOCTH, CTaBUT
BOMPOC O HOBOI PUANYECKOMN KNU3HU «NPONPUETapU3Ma» B YCNOBUAX LUGPOBM3aLMM N MH(OPMALMOHHOTO
Kanutanusma.

Knioyesble cnosa
NFT, non-fungible tokens, HeB3aumo3ameHsemblii TOKEH, TOKEHbI, UHTENNEKTYanbHas CO6CTBEHHOCT,
aBTOPCKOe npaBo, NnponsseaeHune, LlMCprBI/BaLLMﬂ, Ll,I/IdeOBOE npaso, CO6CTBEHHOCTb

KoHdpnukr untepecos ABTOp €0061La€eT 06 OTCYTCTBUM KOH(NMKTA NHTEPECOB.

(OuHaHCcupoBaHue lccneoBaHme He MMENO CMOHCOPCKOM MOAAEPKKN.
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Abstract

Technical methods of intellectual property protection are reviewed and combined in the essay in the discourse
of historical development — from man-made signatures of Renaissance artists to non-fungible tokens (NFT).
The proliferation of NFTs is analyzed from the point of view of the commercial law: NFTs are discussed as objects
that simultaneously have the characteristics of independence and a derivative nature in relation to intellectual
property being the underlying digital asset. The self-sufficiency of NFTs as legal objects is provided by their
commodity properties, which arise not only from the value of the underlying asset, but from the phenomenon
of crystallization of the unique fixed version of the asset in a non-interchangeable and irreproducible token. The
derivative nature of NFTs, figuratively correlated with the derivative contracts in financial markets, is manifested
in the symbolization of intellectual property as an underlying asset and the loss (in full or in part) of its usual
significance for a potential acquirer when placed in an NFT-image. Despite the variety and a specific evolution
of legal approaches to the understanding of intellectual property, we can state a long-standing conceptual
rejection by legal scholars from the simplest proprietary theories of transferring real rights constructions to
intellectual property. However, some absolute property features of the NFTs, ensuring both internal and exter-
nal legal aspects of the property, raise the question of a new legal life of “proprietarism” in the conditions of
digitalization and information capitalism.

Keywords

NFT, non-fungible tokens, tokens, intellectual property, copyright, work, digitalization, digital law, underlying
asset, property

Conflict of interest The author declares no conflict of interest.

Financial disclosure The study had no sponsorship.

47



Digital Law Journal. Vol. 2, No. 3, 2021, p. 46-54
Alexander A. Dolganin / Non-Fungible Tokens (NFT) and Intellectual Property: The Triumph

For citation Dolganin, A. A. (2021). Non-fungible tokens (NFT) and intellectual property:
The triumph of the proprietary approach? Digital Law Journal, 2(3), 46-5k.

Submitted: 30 Aug. 2021, accepted: 14 Sept. 2021, published: 30 Sept. 2021

BO3HWMKHOBEHWe MpaBOBbIX MHCTUTYTOB WHOTAA YAUBUTENbHO LMKNWYHO B CBOMX MPUYMHAX
W Lensx, HeCMOTPA Ha APKOCTb U HENOBTOPUMOCTb MUCTOPUYECKM CNOXUBLUINXCA OO6LLECTBEHHbIX
OTHOLIEHWIA U XapPaKTEPHbIX ANA HUX WHCTPYMEHTOB PeanbHOCTU. UTanbaHCKIMe XMBOMNCLbI 3MOXM
Bo3poxaeHna HauMHaOT NOANKUCbIBATL CBOW KapTUHbI AN 3aWMTbl aBTOPCTBA W YHUKaNW3auuu
CBOEro TanaHTa', Nogyac NpoABAAs uyfeca U306peTaTenbHoOCTU And 0603HAUYEHUA MOJNUHHOCTY,
CUMBONNYECKON (DUKCALMN CBOEI MAEHTUUHOCTH, HOCUTENIEM KOTOPOI CTAHOBMTCA aBTOPCKas CUI-
HaTtypa. Anbbpext [llopep B 1506 rogy 3aTeBaeT 0TYasHHOE CyAebHOe pa3bupaTenbCTBo B BeHewuu,
06paTUBLINCL C UCKOM (BO3MOXHO, NEPBbIM B UCTOPUM MOMHOLEHHBIM UCKOM O 3alUTE MHTENNeK-
TyanbHbIX NpaB) K yueHuky Pacaans, rpasepy MapkaHTOHNO PaiiMOHAW, 6e3 paspeleHus 1 Befo-
ma [liopepa KONUPoBaBLLeMY ero paboTbl BMeCTe C XapaKTepHON M BCEM U3BECTHOW MOHOTPaMMOit
«AD». OfiHaKo pe3ynbTaTbl NpoLiecca Oka3anucb pasoyaposbiBaowymm Ana Jllopepa: BbiCTynuUBLLASA
B POnun cyaa BeHeuuaHckas CMHbOpUA 3anpeLaeT UCnonb3osatb cUrHatypy «AD», HO pa3pelwaer
AanbHeillwee KONMPOBaHNE cammux PaboT (aHanornuHoe peleHmne 6biN0 BbIHECEHO 1 B 1512 rofy yxe
B HiopHbepre)’. PewueHne, KOTOPOE B COBPEMEHHOM NPaBe MHTENNEKTYaNbHOI CO6CTBEHHOCTY BbIMSA-
AUT HECKONbKO aBCypaHbIM W ABHO OLIMGOUHBIM, IEMOHCTPUPYET, TEM HE MeHee, KpaiiHe No6onbIT-
HOe paspeneHne puaNYECKon cyabobl 0CHOBHOMO NPOM3BEAEHMUS U €r0 «CMMBONA NOAMHHOCTMY
C HAMEKOM Ha NPaBOBYI 06BEKTUBALMIO NOCNenHero. Cya CTOBHO NOAYEPKHYN W YTBEPAWN, C OfHOM
CTOPOHbI, NPUHLUNUANBHYI TUPAXMPYEMOCTb U BOCMPOM3BOAMMOCTb NPOU3BEAEHUIA, MONYUNBLLNX
CaMOCTOATENbHYI0 0GBEKTUBHYIO XW3Hb NOCNE CO3AAHMS, U, C APYTON CTOPOHbI, HENOBTOPUMOCTb X
CUTHaTyp, COXPaHAIWMX «4acTuLy bora» — MHANBUAYANbHOCTb TaNaHTa aBToOpa.

Mo npowecTsun NATN BEKOB CHOBA MOXHO Hab/toaaTh NOMbITKY aBTOPOB 3aLUTUTb CBOU NPOU3-
BeEHMs W JaXe NpuaaTh UM HOBYIO (hOPMyY AN 3anycka B 060POT — yKe B pamkax HOBOTO Tex-
HOMOTWYECKOr0 YPOBHS W NPU NMOMOLLM HOBbIX MHCTPYMEHTOB LndpoBoin cpeapl. B 2021 ropy He-
BEPOATHYI0 NONYAAPHOCTb NPUOBpETAIOT HeB3auMo3ameHsemble TokeHbl (non-fungible tokens, NFT),
B COBPEMEHHOI IDPUANUECKOI NPAKTUKE 06bIYHO ONpeaensiemble B KAUECTBE CBUAETENLCTB O NpaBe
(TMTyNE) Ha opUrMHaNbHYI0, NEPBUYHYIO U eMHCTBEHHYI0 BEPCUIO LM POBOrO aKTMBA, CO34aBaEMbIX
npu nomowy 6noKYelH-TeXHONOMiA>, O6nafaeT nn rMNOTETMYECKOW BOCMPOU3BOAUMOCTbIO TaKON
LM pOBOM aKTUB, PACCMATPUBAEMbIN CaM N0 cebe B KaueCTBe CAMOCTOATENbHOTO 06beKTa? BeposTHO,
A3, C YUETOM CyLeCTBYIOWEro YPOBHSA TeXHUKU. OAHAKO NoCne pasMeLleHns B CheunanbHoll WH-
(hOPMALMOHHOI CUCTEME ero COCTOsIHME (DUKCMPYETCA B efMHCTBEHHO BO3MOXHOM, HEU3MEHHOM

' Goffen, R. (2001). Signatures: Inscribing identity in Italian Renaissance art. Viator, 32, 303-370. https://doi.org/10.1484]).
VIATOR.2.300740

3 Cerri, A, & Cullen, C. (2021, August 6). Non-fungible tokens (NFTs): Are they a way for celebrities to “reclaim” their image?
And what happens to the IP? RPC. https://www.rpc.co.uk/perspectives/ip/non-fungible-tokens-nfts-are-they-a-way-for-
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(hopMe, BON/IOLEHNEM WAEHTUUHOCTM KOTOPOM CTAaHOBUTCA YHUKANbHBIN, HE UMEIOWMIA aHanoroB
W, UTO OYEHb BaXXHO, 06BEKTUBHO HETUPAXKMUPYEMBI 1 HECMOCO6HDIN K BOCNPOU3BEACHMIO CepTUdu-
KaT-TOKeH. KomMepueckylo 060poToCnocobHOCTb B JaHHOM Clyuae Npuo6peTaeT UMEHHO Cam CUM-
Bon — NFT: uHTepec nokynatens ABHO HaNpaBeH He Ha LMGPOBOI aKTUB cam no cebe (3necb MOXHO
NCNONb30BaTh TePMIUH «BA3MCHBIA aKTUB» U3 COBEPLIEHHO APYroit chepbl — PbIHKA NPOU3BOAHDIX
(hMHAHCOBbIX MHCTPYMEHTOB), @ HA 0COBbIA CMNOCO6 €ro CyLeCcTBOBAHMSA, Peann30BaHHbIi B TOKEHE.
MoTpebutenbHas CToMMOCTb (Mn 6onee COBpeMeHHas MapKETMHIOBas KaTeropus BOCIPUHUMAeMOi
LIEHHOCTH) NN 3TOM 3aPOXKIAETCA He CTONMbKO B XYAOKECTBEHHOW 3HAUMMOCTI AN OPUTMHANBHO-
CTV TBOPYECKOIA (hOpMbI aKTMBA, CKONbKO B MPUHLMUNUANBHOI HEMOBTOPMMOCTI €ro Lnd)poBoro 6bl-
TISl, CBA3bIBAEMOIA, KaK NPaBUNO, C KaKMM-TO 6peHaoM (3auacTylo NMNUHBIM, @ He TOBAPHbIM UAN cep-
BUCHBIM) M OTOXAECTBNAEMOIA C COOTBETCTBYHOLIMM TOKEHOM.

Takum 06pa3om, BO3MOXHOCTb NFT BbICTyNaTh B KauecTBe 06bekTa TOProBbIX CAENOK NpoNCTeKaeT
Mo MeHbluei Mepe M3 [ABYX YCNOBWIA: 1) HANMUNA TOKEHU3UPYEMOro 6a3nCHOTO aKTUBa, 2) duKca-
UMM ero HeB3aMMO3aMEHAAEMOTO COCTOSIHUA B YHUKANbHOM LM(POBOM cepTudmkate, Uto He TOsb-
KO CO37aeT HOBYIO KOMMEPUECKYI0 LLEHHOCTb, HO M BecbMa 3((EKTMBHO 3alUMWAET NOANUHHOCTD
npou3BedeHns. YANBUTE/bHO, HO BbILWEYNOMSHYTbIE CUTHATYPbl llopepa 0TYacTh U YCIOBHO MOXHO
NPeACTaBuTb Aanekumu npegwectseHHukamm NFT: MoHorpammbl «AD» Kak HOCUTENM MAEHTUYHO-
CTV XyNOXKHUKA ONPEeAensnu KOMMEpUECKyl0 LeHHOCTb MPON3BEAEHUIN U MbITANNCh 3aWNUTUTD WX
OT NPOM3BONBHOMO M HECAHKLMOHMPOBAHHOTO KOMMPOBaHMA. MOXHO PE30HHO BO3pa3uTb, UTO MOfA-
MUCK XYAOKHWKOB SBNANMC NULb TEXHUYECKMM MPUEMOM 1 He C034aBanv NPUHLUNUANBHO HO-
Bblii 06BEKT NPABOOTHOWEHMIA. OAHAKO MMEHHO OHM, ByAyuN NPOABNEHNEM JIMUHOCTU XYAOKHMKA
W BHEWHUM BbipaXkeHUeM Npaea aBTOPCTBA, GOPMUPOBaNM NOTPEOUTENbHYIO CTOMMOCTb MOAMNCHI-
BaeMbIX MPEAMETOB UCKYCCTBA, B CBA3M C UeM, KaK y)e 0TMeUanoch, Ha 3akaTe CpeHeBEKOBbA Cy/bl
CYMTANN BO3MOXHBIM Pa3fensTb NPaBOBble PEXMMbl NPOM3BEJEHNS U €ro CUrHaTypbl. BmecTe ¢ Tem,
coBpemeHHble NFT npeanaralT TBOPLAM HEAOCTUXUMDIN B 0BbIYHBIX aBTOPCKUX NOANMUCAX YPOBEHD
3alUMLEHHOCTN OT KOMUPOBAHUSA U BOCMPOM3BEAEHNS, NO3BONAIOWMIA BNafenbLy TOKeHa NOJHO-
CTbl0 KOHTPONMPOBATb U 06NafaHue CaMuM TOKEHOM, M JOCTYN K 6a3UCHOMY LUdpOBOMY aKTMBY.
3TOT YPOBEHb, PABHO Kak M B 3HAUUTENbHON CTeNeHN NoTpe6uTeNnbHas CTOUMOCTb, 06ecneunBaloTcs
V)Ke He OPUrMHaNbHbLIM MACcTepCTBOM aBTOPa, MMEILIMM 06bEKTUBHbIE OrpaHuueHus (nogaenarb
WM HE3aKOHHO BOCMPOW3BECTI BO3MOXHO W NPOM3BefeHNe B 06bIYHON CBOEW dopme, U ero py-
KOTBOPHYIO CUTHATYpY), @ CNeLManbHbIM MHGOPMALMOHHBIMIA TEXHONOTUSMM, KOTOPbIE He TONMbKO
C0371a10T CAMOCTOSTENbHYIO U JOMUHMPYIOLLYIO LLEHHOCTb YHUKANbHOCTM, HO 1 B HEKOTOPOM CMbICe
«CNNaBNAOT» B €UHBIA 06BEKT Pa3feneHHbie MHOTO BEKOB Ha3aj BeHewuaHckoin CMHbopHeii B pe-
WweHMK No ucky [llopepa Npon3BeaeHme 1 ero NOANMUCh.

O/HAKO OLEHMBATb TaKOW CUHTE3 CNEAYET C OCTOPOXXHOCTbIO M HEO6X0AMMbIMM OTOBOPKAMMU. Tak,
NPeACTaBNAETCA, UTo paHee NPeANOXEHHOE MHOW UCMONb30BaHue NpumeHuTenbHo K NFT TepMuHa
«6a3MCHbIN aKTUB», 0603HAUAIOWLEr0 06BEKT NPON3BOAHBIX (MHAHCOBbIX UHCTPYMEHTOB (nepuBa-
TUBOB), HE CBA3AHO TONbKO NNMWb C (HOPMANbHBIM TEPMUHONOTMUYECKUM YA06CTBOM. B pacueTHbix
AEPMBATUBHBIX KOHTPAKTaX, 3aKN0UaemMblX B OTHOWEHUM BMOMHE KOHKPETHbIX 6a3NCHbIX aKTUBOB,
HO He npeanonaralWmMX MX peanbHylo nepefauy, Habnogaetcs TpaHchopmaLns Kaysbl CAENKM
B CBA3M C U3MEHEHNEM WMYLIECTBEHHbIX MHTEPECOB M IKOHOMUUYECKUX LieNeii KOHTPAreHToB: npu-
obpeTeHne aKTVBa 3aMeLaeTca BbiNaaToN BAapUALMOHHON Mapxku (pasHuLen mexay huKCUpoBaH-
HOW CTOUMOCTbIO aKTBA B MOMEHT 3aKNMIOUEHNs KOHTPAKTa W PacUeTHON CTOMMOCTbIO B MOMEHT WC-
NoNHeHWs). ba3nCHbI aKTUB CTAHOBUTCS, MO CYTH, HOMUHANbHBIM 06BEKTOM, CUMBONIOM 6A3NUCHON
CTOMMOCTH, CNY)XALLEei 0CHOBOI ANA ONpefeneHis LeHbl TPON3BOAHOMO PMHAHCOBOTO MHCTPYMEHTA,
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TOrAa KaK peasibHoe NpuobpeTeHine TaKoro akTMBa OMOCPeayeTca yxe Apyrumu gorosopamu (mo-
CTaBKM 1 T. N.). B CBOIO ouepefib, 6a3ucHblit aktus NFT, To eCTb HaxoaAlLMiAca B 3ad)MKCUPOBAHHOM
Hen3MeHHOM COCTOAHMI 1 0CO60M peXxume A0CTyNa LdPOoBOi 06bEKT (Hanpumep, NpousseaeHue),
Cnoco6eH, KaK npasuno, K CamofoCTaTOUHOMY CYLIECTBOBAHUIO B KauecTBe pe3ynbrata WHTennek-
TYanbHON feATENbHOCTU W, COOTBETCTBEHHO, MOMXET BbICTYNaTb 06HEKTOM 06bIYHBIX NMNLEH3UOHHBIX
NPaBOOTHOLIEHMIA B paMKax 06LLeN3BECTHbIX kaHaNoB uudposon guctpubyumun. Korga Kings of Leon
usnanu B 2021 rofly CBON HOBbIA My3blKanbHbI anbbom B hopmate NFT, KpynHble neibnbl ycmoT-
penu B 3TOM Cepbe3HyIo Yrpo3y Ans CBOMX NPOfaX. B faHHOM cnyyae My3blKanbHble KOMMO3NULMK
KaK 6a3nCHBIA aKTUB BMOMHE MOMM PACcNPOCTPAHATLCA Yepe3 06bluHbie LutpoBble NAATHOPMbI,
HO aBTOpbI BbI6panu popmar NFT u go6unuc Kommepueckoro ycnexa“, Yem Toraa MOXXHO 06BACHUTD
BocTpe6oBaHHOCTb NFT y npaBoo6napatenei u nonb3osarenei? MoXHO M OrpaHUUNTLCA B OTBETE
Ha 3TOT BOMPOC NPOCTOTON 06MEHa LUPOBLIMI 06BEKTAMU U 3aLLUTOM OT HE3AKOHHOTO BOCMPOU3-
BefieHna? OueBUAHO, UTO HeT, MOCKOMbKY B HAacTosLLee BpemMa aBTopam JOCTYMNHO OrPOMHOE Konnye-
CTBO CNOCO60B HE3aBMCUMOTO PACNPOCTpaHeHua cBoero TBopuectsa (Bandcamp, SoundCloud u ap.),
a coBpemeHHble HTepHeT-cepBMCbI NPefiaralT A0CTaTOYHO Cepbe3Hble TEXHONOrnyeckue pelle-
HUA MO HEAONYLEHNIO NPONU3BONLHOTO KOMMPOBAHMA KOHTeHTa (Hanpumep, iTunes). besycnosHo,
OZHOBPEMEHHOE COUYETAHWE 3TUX BO3MOXHOCTEN HENb3f He CuMTaThb AOCTOMHCTBOM NFT, ofHako
KnioueBbIM (haKTOPOM, KaK NpeACTaBNAETCs, CneayeT CYNTaTb NOABNEHUE HOBOMO 06bEKTA, NPOM3-
BOJHOIO MO OTHOWEHMIO K 6a3UCHOMY LU(POBOMY aKTMBY W OTCTPAHUBLUEMO €0 HA BTOPOK NNaH.
Ansa nokynatens npuobpeteHue NFT yxe ABHO HETOXAECTBEHHO NPUOBPETEHNIO CAMOr0 6a3nCHOro
aKTWBA: TOKEH He TONbKO 06ecneunsaeT AOCTYN K aKTUBY, HO U NPUOGPETAeT CBONCTBA YHUKANbHO-
CTW, HENOBTOPMMOCTU W NONHON KOHTPOAMPYEMOCTM ero BnagesbLem, NpeBpallasch B CUMBON 06-
NajiaH1A TOW CamMoii «yacTuueil bora» — 06bEKTUBUPOBAHHBIM U UHAMBUAYANbHO-ONPERENeHHbIM
(hparmeHTOM UAEHTMYHOCTM aBTOPA MW KyMUpPa BOOGLLE (B KAKOM-TO CMbIC/IE, BEPOATHO, 3TO MOXHO
CPaBHUTb € 06MafiaHNeM KHUMA ¢ aBTorpadiom nucarens Uan NOANMCAHHOM CNOPTCMEHOM (yT6OMb-
HOI MaiKOW U T. 1.).

W1, Hanpumep, pacueTHbli HehTAHOW hblouepc, U NFT-anb6oM, Takum 06pa3om, UMeIOT Npou3-
BOAHbIN OT 6a3NCHOTO akTUBa (HedTI UK My3bIKANbHbIX KOMMO3ULMIA) XapaKTep: LeHa (blYepCHO-
ro 40roBopa (hoOpMUPYETCA Ha OCHOBE KONebaHuit PoIHOUHOIW CTOUMOCTH Hed)Th (6a3UCHBIN aKTUB
KaK CMMBON CTOMMOCTM TOBapa), a TOKeH NpuobpeTtaer CBOCTBA ToBapa 6narofaps CBoei acco-
LMUPOBAHHOCTM C aBTOPOM My3blKM (6A3NCHBIA aKTMB KaK CUMBON GPEHAA B WWPOKOM CMbiC/e).
3aKnoueHne pacueTHbIX HedhTaHbIX (hblouepcoB unm Bbinyck NFT-anb6omoB, 6€3yCNOBHO, He 03Ha-
YaeT NpeKpaLLeHne peanbHoi TOProBamM HedTbIo UK LUPOBON AMCTPUOYLMM My3bIKANbHBIX NPOU3-
BEJeHUI uepe3 CepBuCbl MOTOKOBOFO MynbTUMeAMa. Ho Tak e, KaK MOsBNEHWe fepuBaTUBHBIX
KOHTPAKTOB U3MEHMNO LEHO06Pa30BaHNe HA TOBAPHbIX PbIHKAX M NPUBNEKAO NPOQECCUOHANbHbIE
(hMHAHCOBbIE MHCTUTYTDI, Tak U NFT CNOCOGHbBI U3MEHNTb CTPYKTYPY PbIHKA MHTENNEKTYaNnbHOW CO6-
CTBEHHOCTM W 3aMETHO PacLIMpUTb ayauTOPMI0 NOTEHLMANbHBIX NOTPe6UTeneil, B KOTopylo GyayT
BXOAWTb He TONMbKO LLeHUTENN TBOPUECTBA, HO U KOMMEKLUNOHepPbl, NHBECTOPbI U Apyrue Cy6beKTbl
C HOBbIMW 3KOHOMUYECKUMIN LensmMu, OCTUraeMbIMW NpU nomoLuu npuobpetenns NFT.

Mpou3BopHbIi xapakTep NFT Hen3bexHo CTaBuT BONPOC O COOTHOLIEHUM X NPABOBOTO PeXUMA
N KOHLENTYaNnbHbIX OCHOBAHWIA NpaB Ha OGbLEKTbI MHTENNEKTYaNnbHOW COBCTBEHHOCTU. Ye Heop-
HOKPATHO YNOMSIHYTbIA UCTOpUYECKMIA npumep [topepa NpeKpacHO AEMOHCTPUPYET Te CYWHOCTb

4 del Castillo, M. (2021, August 13). Are NFTs the new Napster? This time the music industry isn’t taking chances. Forbes.
https://www.forbes.com/sites/michaeldelcastillo/2021/08/13/are-nfts-the-new-napster-this-time-the-music-industry-
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W CofiepXaHie PUANYECKOI KaTeropumu NHTENEKTYaNbHOM COBCTBEHHOCTH, KOTOPbIe 6bIIN BaXHbI
1 HY)XHbl aBTOpam (1nn BOO6LLE N06bIM NPaBO06NAAATENAM) KAK BO BHYTPEHHEM, TAK U BO BHELIHEM
acnekTe UX Cy6beKT-06bEKTHOTO OTHOWEHNS K CO6CTBEHHOMY npou3BeneHuto. Mpasiopbl [opepa,
CyWECTBOBaBLME B BUAE MaTepanbHbIX OPUTMHANBHBIX IK3EMNAAPOB, MO3BONAKT [OCTATOUHO
nerko 0603HaunTb Han6onee oueBUAHOE BO BHYTPEHHEM ACMEKTe OTHOWIEHUA MEXAY HUMM U UX
nepBMuHbIM 06N1afaTeNemM-TBOPLOM: XYA0XHUK MOT B MOHOW Mepe roCrofCTBOBaTb Haj BeLblo,
CIY)XMBLUEA OBELECTBNEHHBIM HOCUTENEM NPON3BEAEHNSA, UCNOb30BATb €ro N0 CBOEMY YCMOTpe-
HUI0 (Hanpumep, B Apyrux NPON3BEAEHNSX), OTUYKAATb OPUTMHAN APYTUM NIMLAM AN AaXe NPOCTO
€ro OKeub. BHEWHNI acnekT, TO eCTb OTHOWEHNA Mexay [lopepom u TPETbUMM NMLAMK N0 NOBOAY
Npou3BeAeHNs, TOXE BbIMMAAUT BeCbMa HE3aMbIC/IOBATO: BHYTPEHHWUA ACMEKT OTHOLIEHUS K opu-
rMHany Takoil rpaBlOpbl MOHOMONN3MPOBAH ero 06naaaTenem, KOTOpbI MOXET npecekaTb Mo6ble
MOMbITKI TPETbUX AL, HAPYLWATb 3Ty MOHOMONNIO 11 B3aUMOAENCTBOBATD C NPOU3BEJEHNEM B €0 Ma-
TepuanbHoM, BELWHOM BONNOWEeH!M (MpUcBauBaTh, UCMNOb30BATb, OTUYKAATb, YHUUTOXATb U T. M.).
Moao6Hoe IpUANYECKOE HANONHEHUE MHTENNEKTYaNbHON COBCTBEHHOCTH, KK HECNIOXHO 3aMETUTD,
ABNAETCA NEPEHOCOM Ha Pe3yNbTaTbl UHTENEKTYaNbHOM AEATENbHOCTI COAEPHaHUsA KNaccuueckux
BELLHbIX NpaB, uTo B Hauane XVI B. MOXHO CBA3bIBATb 1 C TPAANLIMOHHBIM HANNYMEM Y TPON3BEAEHNI
BELLHbIX CNOCOHOB 06BEKTUBHOTO BbIpAKEHUS.

MOXHO N YTBEPKAATb, UTO TaKOW MOAXOA K MOHWUMAHMIO UHTENNEKTYaNbHOM COB6CTBEHHOCTY
B MOJHOW Mepe 0TBeYan BCEM MHTEpecam aBTOPOB TOTO BPEMEHM, Y)Ke CTONKHYBLIErOCA C peBONIo-
umeil B KHUroneuyataHumu? Pasymeercs, HeT, U ucku [liopepa B BeHeuuu u HiopHGepre ciyxar Tomy
noaTBEPXKAEHNEM. ECN B aKTax NPUCBOEHMSA M UCMOMb30BaAHMSA BO BHYTPEHHEI CTOPOHE OTHOWIEHS
K Npou3BeAeHNI0 ABHbIE NPo6eMbl He 0GHAPYKMBAIOTCS, TO BO3MOXHOCTU N0 PAcCMOpPSKEHUIO CTa-
HOBSATCA OLYTMMO YCIOBHBIMK U e 3ieMepHbIMA B CBA3M C HEBMAAHHBIM PAcnpoCTpaHeHnem
Konuii rpaBtop. COXpaHUAM N NPK 3TOM aKTbl OTUYKAEHNA UMW YHUUTOXKEHUS CBOW CMbICA C TOU-
Ki 3peHns LenenonaraHns akTopa-o6nagarens, NpucyL I UM BCE TOT e IKOHOMUYECKNA CMbICH,
CMOCo6HbBI N1 OHN NOPOAMUTD BCE TE XE IPUANUECcKMe NOCNEACTBUS — UTO 1 B Cyuae 060poTa 06blu-
HbIX Belei? [ina [llopepa BCe MeHAET MNLWb 0AWH (haKT nnaruara MapkaHToHO PaliMoHAN 1 pacnpo-
CTpaHeHus CO3faBaeMblX NOCEAHUM BbICOKOKAUECTBEHHBIX KOMMIA: Kak HUKOTAA APKO NPOABNSETCS
HecoBnajeHue 6ecTenecHoro NPoM3BeAeHIs 1 ero MaTepuanbHoOro OTPaXEeHMUs B BELLHOM OpUTUHa-
Ne B TOT MOMEHT, KOTAla PacTUpaXXMpoBaHHble KOMMM PacxoAaTcA MO Pa3HbiM NpuobpeTaTensm, a Ka-
KOWM-HN6Y/Ib XyAOXHUK (Heo6a3aTeNnbHO fllopep) yxke He MOXET CBOIA BOMe! OKOHUATENbHO YHIUTO-
KUTb Pe3ynbTaT CBOEro TBOPUECTBA UM YOEANTD B UCKNIOUMTENbHOM LLEEHHOCT OpUTriHaNa 6oratoro
Kyrua, 3HalowWero 0 CO3/aHHbIX yueHnkom Pachasna (unm apyrum Hego6POCOBECTHBIM MACTEpOM)
KOHTpathaKTHbIX IK3eMnAspax. M BHYTPEHHNNA, N BHEWHWIA acNeKT NOCTPOEHHOTO N0 06bIUHOIA BeLy-
HOW MOJIeNN OTHOWIEHNS, TaKUM 06pa3oM, NOABEPraloTCA CePbe3HbIM UCMbITAHNAM B CBA3N C Cylie-
CTBEHHbIM 0CNabneHuem (XoTa 1 He NONMHbIM NCUE3HOBEHWEM BBUAY HANNYMA MATEPUANbHbIX OPUTK-
Ha/I0B) TeX CBOMCTB «(N3MUECKO» COBCTBEHHOCTH, KOTOpbie, Hanpumep, k. ®3pdung noapo6Ho
OMUCHIBAET B KAuecTBe «conepHuyectsar («rivalrousness»), To €CTb HEBO3MOXHOCTU HaXOMEHUS
06beKTa OJHOBPEMEHHO Y IBYX NTNL, U «AeULMTHOCTMY («Scarcity») — YHUKANbHOCTI UNN PEAKOCTH
BBUAY CNOXHOCTU TUPAKMPOBAHNSA®. B OTUAAHHBIX MONbITKAX XOTA Gbl HEMHOTO YCUNUTD 3TN YTpauun-
BaeMmble CBOICTBA aBTOPbI HAUNHAIT MCMOMb30BATL CUTHATYPbI, HO IEKT, KaK YKe BbIN0 NOKa3aHo
BbILLE, OKA3bIBAETCH OUEHb OTPaHUUEHHDBIM.

5 Fairfield, ). (2017). Owned: Property, privacy, and the new digital serfdom. Cambridge University Press. https://doi.org/10.
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OueBngHaa Hecnoco6HOCTb O06bIYHOTO COBCTBEHHUYECKOrO OTHOWEHUA 06bATb pe3ynbra-
Tbl TBOPYECTBA TaK e YCMEWHO W NOMHOLEHHO, KaK MaTepuanbHble Belln, NpuBena, Kak u3Bect-
HO, K CTAHOBMEHMIO B IOPUANYECKON HayKe AOCTAaTOYHO Pa3HOOGpasHbIX MOAXOAOB K Onpeene-
HWK0 NPABOBOMO GbITUA WHTENNEKTYaNbHON COB6CTBEHHOCTW. MponpueTapHas KOHUenuus, Npsamo
NOMeCTUBLLIAA NPOM3BELEHNUS B 06BEKTHOE Nofe BelLHbIX NpaB, 3aKOHOMEPHO CTana uctopuye-
CKM NepBoi, 06ecneynB HOPMATMBHOE PA3BUTME PaHee MHTYUTUBHO OCO3HABAEMOTO €CTeCTBEH-
HOTO UyBCTBA MPUHAANEXHOCTM 06bekTa ero cosgatento (xota u B pesynbrate He (M3MUECKOTO,
a TBOPYECKOTO TPYA) U, B YACTHOCTH, YTBEPANB CaM TEPMUH KUHTENNIEKTYaNnbHas COBCTBEHHOCTbY
(«intellectual property»)°. BMecTe ¢ Tem, XOTs A3bIKOBAA Pa3HULLA B CEMAHTUKE TEPMUHA «COBCTBEH-
HOCTbY («property») u, uTo 60Nee BaXHO, CYLIECTBEHHbIE PA3NNUNA B €0 NPaBOBOM COAEPKAHMN
B QHIMUICKOM 06LLEM NpaBe U POMaHO-repMaHCKOW NPaBOBOW CEMbe ieNakT BECbMa YCNOBHbIMA
nio6ble 0606WeHNs, MOXHO C YBEPEHHOCTbIO YTBEPXAATb, UTO NMPOCTENLEe NepenoxeHne Ha pe-
3yNbTaThl MHTENNEKTYANbHOW AeATENbHOCTI KaTeropuu «COGCTBEHHOCTbY B fabHeleM noasep-
FAETCA COMHEHUI0 BO MHOTUX NPaBonopAaaKax’. XapakTepHo U faxe YAUBUTENbHO, UTO 3TN COMHEHUS
0Ka3aNnncb YCTOUMBLI BO BPEMEHU 1 B HEKOTOPOM CMbICTE MHTEPHALMOHANbHI, HE TONbKO BblAep-
aB ucnbiTaHue LudpoBusaumen, Ho 1 ykpenuslmch. Ecnn 8 1903 ropy B Poccum A. A. TuneHko,
KPUTUKYS «NPONPUETapUCTOBY, NPUXOAMT K BbIBOAY 06 OTHOCUMOCTH UHTENNEKTYaNbHOM COBCTBEH-
HOCTM He K KOHKPETHbIM BELaM Kak ABNeHnaM matepuu («speciesy), a K «genus», T0 eCTb CKopee
K 3M0CaM, HemaTepuanbHbIM abCTPaKTHBIM 06BEKTAM, U MPABO HA Takne 0GbEKTbI ONUCHIBAET B Ka-
yecTBe abCOMKOTHOrO NMpaBa 3anpewaTb IKCMAYaTaLMio TaKoro 3iA0ca, CO3AaBaTb COOTBETCTBYIO-
wyto MoHononuio®, To B 1997 rogy 8 CLUA [x. MeHHep npsAMO OnpefensieT npaBa UHTENNEKTYaNbHON
CO6CTBEHHOCTM B KaueCTBe MOHOMOMMM, YCTAHOBNEHHbIX B OTHOWEHUM WAEH, BbIPAXEHUH, CMMBO-
nos’, a 2013 rogy B BenukobputaHuu, B cBoio ouepeab, C. flyrnac u b. MakdapneiH, Kputuuecku
aHanu3upys (yHAaMeHTaNbHOe ANs aHIMO-CAKCOHCKOW NPaBoOBOM TPaAuLMK yueHue Y. Xoxdensaa
o «nyuke npas» («bundle of rights»), ycmaTpusalot B npase cO6CTBEHHOCTI aBCOMOTHOE OTHOLEHNE
C €IMHCTBEHHO BO3MOXHbIM 06BEKTOM B BiJe MaTepManbHOM BELW U UCKMIOUAIT U3 3TOMO OTHOLLE-
HUS, TAKUM 06PA30M, MHTENNEKTYaNbHYI0 COBCTBEHHOCTL',

B HayuHoW nuTepaType, 6€3yCOBHO, NOABNAIOTCA KOHLEMLMM, CMArYAoLIMe NPONpUeTapHbIil
NOAX0A, afanTUpyiowme ero K cneunduke pesynsTaToB UHTEANEKTYaNbHON AeSTENLHOCTU: OT KOM-
NPOMUCCHOTO BapuaHTa [x. Xappuca, yka3biBalowWero Ha To, UTO MHTENNEeKTyanbHble Npasa, B OT-
nuyme oT 06bIYHOro NpaBa COBCTBEHHOCTU HA TeNecHble Belyy, CO3AAI0T He eCTECTBEHHYIO, @ UCKYC-
CTBEHHYI0 «AeNUUTHOCTbY («Scarcity») NOCPeACTBOM yCTAaHABNNBAEMbIX MOHOMONNI U 3anpeToB,
B CBA3M C YeM TaKue NnpaBa BCE-TAaKW BO3MOXHO KOHCTPYMPOBATb MO MOZenu npasa CO6CTBEHHO-
CTU", — 40 NPUMEHEHNs K pe3ynbTaTaM WHTeNNEeKTYanbHON AeATeNbHOCTU KOHLEenuMM «pemarte-
prUanu3oBaHHOW CO6CTBEHHOCTUY, MPeANONaralLei B KAUeCcTBe 06bekTa NpaBa He sBNEHUe pe-
anbHOro Mupa camoro no cebe (B matepuanbHoil (Bewb) unm ugeanbHoi (npoussenexue) hopme),

& TlogpobHee 06 NCTOPUUECKIX ACMeKTax M., Hanpumep: Pottage, A., & Sherman, B. (2013). On the prehistory of intellectual
property. In J. Griffiths (Author) & H. Howe (Ed.), Concepts of property in intellectual property law (pp. 11-28). Cambridge
University Press. hitps://doi.org/101017/CB09781107300880.003

7 KpuUTMKy NpONpUETapHOIA TeOpMN 1 0630p anbTepHATUBHbIX TEOPHiA CM., Hanpumep, y A. A. Nunewko: Pilenko, A. A. (1902-
1903) Pravo izobretatelya. Vol. I-II. [The right of the inventor]. Izdatel'stvo M. M. Stasyulevicha.

8 Pilenko, 1903.

°  Penner, J. E. (1997). The idea of property in law. Oxford University Press.

" Douglas, S., & McFarlane, B. (2013b). Defining property rights. In J. Penner & H. Smith (Eds.), Philosophical Foundations
of Property Law (pp. 219-243). Oxford University Press. https://doi.org/10.1093/acprof:050/9780199673582.003.0010

" Harris, ). W. (1996). Property and justice. Oxford University Press.
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a neranbHbIA KOHCTPYKT, CBOETO POAA PEXNM, Al KOTOPOTO BELb UM Npou3BeaeHne 6yaeT Nulb
MpAMbIM AN KOCBEHHbIM yka3zaTenem («reifier») OgHaKo, HECMOTPA Ha NOAO6HbIE MOMbITKM MO-
AEPHU3ALMN CaMbIX NPAMONUHENHBIX NPONPUETAPHLIX NPEACTABAEHNH, IMOBANbHLIA UCX0A UHTEN-
NEKTYanbHON CO6CTBEHHOCTM B LMPOBYIO CPeAY CUbHENWMM 06pa3oM NOWATHYN 0CHOBAHUA NPo-
NpUEeTapHOro noaxofa — rybxe n macwrabHee, uem B CBOE BpeMms KHuroneuaraHue. ligeanbHas
NpUpoaa Pe3ynbTaToB UHTENNEKTYaNbHOW AeATENIbHOCTM B UH(OPMALMOHHBIX OTHOLEHUAX CUHEp-
reTMYeckn B3aNMOAENCTBYET C HEMOTPEONSEMOCTbIO 1 HEYHNUTOXMMOCTbIO KaK CBOMCTBAMU UHOP-
MaLyi, B KOTOPYIO OHUM NPEBPALLAIOTCA: INAOC KaK naes 06bEKTUBMPYETCA B BUAE LIMGPOBOIO KOAa,
pacnpocTpaHeHne KOTOPOro nepectaer 6biTb CBA32HO CO CNOXHOCTbIO MaTepuanbHOr0 BOCNPOU3-
BEIEHNA OPUrMHANOB (y)Ke He HYKHO BbiTb yUeHUKOM Pachasns Ans 3aKOHHOTO MU HE3AKOHHOTO
KONWUPOBAHMNA), OrPAHNYEHO OTHBIHE NULIb TEXHONOMMUECKUMI BO3MOXKHOCTAMU KaHaNoB CBSA3MN
1 He CKOBAHO XPYNKOCTbKO YENOBEUECKOro CO3HAHUA U NAMATU, B CBA3N C UeM NosBNeHne 06bek-
Ta B [IHTepHETe B HEKOTOPOM CMbiCNie O3HAuaeT ero nepexod B LUMpoBYI0 BeuHOCTb. PaHee yno-
MAHYTble «COnepHNUecTBo» («rivalrousness») u «aeduUUUTHOCTbY («Scarcity») MHTENNeKTyanbHoN
CO6CTBEHHOCTM NOCTPAAANK B TakON CTEMEHM, UTO YKe COBEPLIEHHO Hey3HaBaeMbl N0 CPABHEHUIO
C MCXOAHBIM BAPUAHTOM 3TUX MPU3HAKOB Y CO6CTBEHHOCTU (YU3NUECKON, NOITOMY Jaxe Cam TEPMUH
«CO6CTBEHHOCTb» («property» B JAHHOM KOHTEKCTE) ANl HTENNeKTYanbHOW COBCTBEHHOCTH CTaHo-
BMTCS, N0 BbipaxeHuto T. [lpeniepa, nuwb Kpacusoil MeTadopoi®,

OfHaKo COBpeMeHHas LN(POBas XWU3Hb YAMBUTENbHbIM 06PA30M [AET OCHOBAHWUS OTNOXUTb
«MOXOPOHbI» nponpuetapusma. Ecnu B XV-XVI BB. po6KOW 3alnTHOI peakuueir (cyas no ee pe-
3yNbTaTUBHOCTM) aBTOPOB-NpaBoo6naaateneil Ha CTaHOK [yTeH6epra CTano MaccoBoe MCMoNb3o-
BaHMEe PYKOTBOPHbIX CUTHATYP, TO B 3MOXY LN(POBM3ALMN TaKUM OTBETOM, LOBOMbHO JOArO rOTO-
BUBLUIMMCS, NPefBaPEHHbBIM NOCTENEHHBIM Pa3BUTUEM MHEOPMALMOHHBIX CUCTeM, — cTaHOoBATCA NFT.
Kak ye 6b1no nokasaHo, HeB3aumMo3aMeHsieMble TOKEHbI BbICTYNAKOT He NPOCTO TEXHUYECKUM Cpea-
CTBOM 3aLLUTbl OT KONUPOBAHUA, OHW CO3AAI0T CAMOCTOATE/NbHYI0 CTOUMOCTb, XOTA 1 YaCTUYHO 3aBU-
CUMYI0 OT 6a3MCHOTO MHTENNEKTYaNbHOrO aKTUBA, HO BMOMHE [OCTATOUHYIO ANA NOABAEHUS, N0 CYTH,
HOBOro 060pOTOCNOCO6HOrO TOBapa — NPOW3BOAHOMO 06beKTa TOprosblx cAenok. NFT npu 3tom
CNOCOGHbI afeKBATHO PACKPbITb U BHYTPEHHWUN, U BHELWHUA acneKTbl OTHOWEHNS CO6CTBEHHOCTM
(MNN NONOXMTENbHYIO 1 OTPULATENbHYIO KOHCTPYKLMIO NPaBa COBCTBEHHOCTH, €CAN CNIef0BaTb M3/10-
eHuio A. A. Munenko™): Bnagenblibl NFT MOrYT 1 B NOAHOI Mepe onpeaenaTbh UX NPaBoByio Cyab6y
(oTuyxpeHne 6ecnoBOpPOTHO Nepepacnpeaensier YHUKanbHble 06beKTbl 1 BAACTb Haf HUMI MeXAY
CyObeKTamu, UCKMouas MH(OPMALMOHHbIE NA3eilk HEKOHTPONMPYEMOro COXpaHeHWs 06bekTa
y NMepBOHAYa/bHOTO BNaAeNbLa), U abCOMIOTHBIM 06Pa30M YCTPAHATL BCEX TPETbUX ML, OT NOCAra-
TeNbCTB, UTO TEXHONOTMUECKN 06eCneunBaeTcs UHPOPMALMOHHON CUCTEMOK HA OCHOBE 6/OKYEliHa.
Takum 06pa3om, «CONEpPHUYECTBO» U «AEPUUUTHOCTb» HEB3aMMO3aMEHSIEMOrO TOKEHA HeConocTa-
BUMbI C <COMEPHUYECTBOMY U «AeULMTHOCTbIO» Pe3yNbTaTa MHTENNEKTYanbHON eATeNbHOCTY. Ecnn
y cy6bekTa A ecTb NOAOOHBIN YHUKANbHBINA TOKEH, NPeA0CTaBASIOWMIA FOCTYN K NeCHe Ui goTorpa-
(hum, TO ero TOUHO HeT y cy6bekTa B, a BOT ecnu y A eCTb NPOCTO NecHs unu (oTorpadus, T HET HU-
KaKWUX rapaHTUii, UTO OHU YKE He PACTUPAKMUPOBAHDBI Y B HAa BCEBO3MOXHBIX HOCUTENAX B LIM(POBOIA

2 Rahmatian, A. (2011). Intellectual property and the concept of dematerialised property. In S. Bright (Ed.), Modern Studies
in Property Law (Vol. 6, pp. 361-383). Hart Publishing. https://ssrn.com/abstract=1917950

B Dreier, T. (2013). How much “property” is there in intellectual property?: The German civil law perspective. In J. Griffiths
(Author) & H. Howe (Ed.), Concepts of Property in Intellectual Property Law (pp. 116-136). Cambridge University Press.
https://doi.org/10.1017/CB09781107300880.007
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thopme, NyCTb 1 «ANA MNYHOFO NONb30BaHNAY». IMEHHO Takoe NoBefeHNe Cy6bekTa B B OTHOWEHNN
He TONbKO Pe3ynbTaToB WHTENNEKTYaNbHOW AeATENbHOCTH, HO U BOOGLLE NHOBLIX LMGDPOBbIX 06BEK-
TOB — [MaBHas yrpo3a ANA UX 3aKoHHbIX ob6nagatenen, nostomy NFT BbIrAAST HEBEPOATHON HAXOA-
KOW AN MH(OPMALMOHHOTO KanuTanu3ma®,

MoXHO N1 B CBA3W C 3TUM CKa3aTb, UTO MHTENNEKTyaNbHasA CO6CTBEHHOCTb 06pena, HaKoHeL,
CBOW GYKBANbHbIA CMbIC, @ NPONPUETapU3M — Nepectan OCHOBbIBATbCA Ha MeTadiopax U 3aKoHe
KOHCTPYKLMOHHOW 3KoHOMMM? W 3, 1 HeT. TpyaHo cnopuTb ¢ Tem, uto NFT — HOBOe CloBO B abCo-
NIOTHBIX OTHOWEHNAX LMGPOBOI Cpefibl U Jae, BO3MOXHO, HOBOE «3HaMs» MPONPUETapHbIX KOH-
uenuui B 3noxy uudposmsaumn. OAHAKO CaMi pe3ynbTaTbl WHTENNEKTYaNbHOW AESTeNbHOCTM
He NepepoX/IaloTCs B HOBOI (hopMe 06BEKTUBHOIO BblpaxeHUs (3T0 BCe TaK e HematepuanbHas
uMdposas (opma), a NUib NPUOBPETAIOT NPAKTUUHbIA U NPUTATaTeNbHbIA CNOCO6 CylIECTBOBA-
HWUA — CBOEro poda UAeanbHyI0 KKNETKY», NYCTb U HAMHOTO 6onee 3deKTUBHYIO0, YUeM TPAJULLMOH-
Hblii MaTepuanbHbIA OPUrMHaN Npou3BefeHns. CNpATaBLIMCD 3a HEE, OHU YTPAUMBAIOT B 3TOM CBOEM
COCTOSIHUN 0OBEKTHYK CaMOCTOATENbHOCTb, CTAHOBACH 6a3nCHbIM akTMBOM NFT 1 CUMBONIOM NULb
HEKOTOPOIA YaCcTV LEHHOCTU TaKUX TOKEHOB. TaK )€, KaK U3BEUHO CYLIECTBOBABLIME B MaTepuanb-
HOM MUPe OpPUTMHANDbI He NPeBpalLani camu NPou3BeaeHms B BeLy, CoBpemeHHble NFT HeCnocobHbI
CYLHOCTHO U3MEHUTb NPUPOAY CBOMX 6A3MCHBIX AKTUBOB, OfHAKO B KAUECTBE XOTb U MPONU3BOAHDIX,
HO CaMOfI0CTaTOUHbIX 06HEKTOB — AIENCTBMTENbHO 3aCTAaBAAIOT 3ayMaTbCs O LUPOBOM TOPKeECTBE
nponpuetapu3ma. I NHPOPMALMOHHOTO KanuTannu3ma 310 MOXET 03HauaTb 0TKa3 OT BECbMa AMNC-
KYCCMOHHOM IKCMAHCUN UHTENNEKTYaNnbHOW COGCTBEHHOCTU: HET TaKOW HACYLHOW Heo6X0auMOoCTH
B PacNPOCTPaHeHNN Ha ABNeHNs LMthPOBON PeanbHOCTM NPaBOBbIX KOHCTPYKLMIA XOPOLLIO 3HAKOMOH,
Ho MeTachopuueckon «intellectual property», ecnu TexHonoruueckuin yposeHb NO3BONAET CO3AATh
LncpoBble IKBUBANEHTHI BELLEH.
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PEAJIM3ALIAA CBOBO/IbI CJIOBA
B LLW®OPOBOW CPEAE

.C. Onutep

WNHCTUTYT 3aKOHOAATeNbCTBA M CPABHUTENbHOTO NPaBOBeAeHNA
npw Mpasutenbcree Poccuitckon Geaepavuu
117218, Poccusi, MockBa, yn. b. YepemywKuHckas, 34

AHHOTaUWA

BblpaxeHne MHeHWI B CeTH «HTEPHET» UMEET psAf, 0COBEHHOCTEN NO CPABHEHUIO C TPAAMLMOHHBIMI CPEACTBA-
MU pacnpocTpaHeHus MHopMaLu. Bo-nepBbixX, NPUMEHeHUe KNacCUUecKnX Mep PUANYECKOI OTBETCTBEHHO-
CTU MOXET 6bITb 3aTPyAHEHO B CUMY 0COBEHHOCTEN KNbep-NpoCTPpaHCTBa: aHOHUMHOCTY U CTUPAHUSA OPUCIMK-
LIMOHHBIX FPaHNL,. B 3TOI CBA3M NOABMNCA HOBbIA MEXaHM3M OTPAHUUEHMi, KOTOPbIA 3aKNIOYaeTCa B U3bATUM
Mo YKa3aHWI0 roCyAapCTBEHHbIX OPraHoB W3 MPOCTOPOB CETH TON MH(OPMALMK, KOTOpas HapylaeT 3aKoHo-
[aTenbCTBO WAKM NPaBa ApYrux rpaxaaH. Mpu 3ToM TeHAeHUUAMN B laHHON chepe ABNAITCA NpeobnafaHue
AAMUHUCTPATMBHOTO NOPAAKA NPUHATUSA PELIEHN 06 U3bATUN UHGDOPMALUN U3 06LLECTBEHHOTO 4OCTYNA, UC-
NnoNb30BaHMe HeonpefeneHHbIX U OLEHOUHbIX TEPMUHOB B KAUeCTBE OCHOBAHMUI ANs OrpaHUUYeHNi. Bo-BTOpbIX,
B 60bLWINHCTBE CyyaeB B NpoLecce peanusaLun cBOHOAbI CNOBA 334eiCTBOBaHbI MOCPEAHNKN — KOMNAHUM,
KOTOpbIe W NPeoCTaBnsAT Ny6ANYHbIA (HOPYM MUNNMOHAM NONb30BaTeNei. [lesTenbHOCTb YKasaHHbIX kKomna-
HUI TaKXKe CBA3aHa C HOBbIMU MEXaHM3MaMi OrpaHinueHus cBo60fbI CI0BA: HAUMHAs OT 6NOKUPOBKM KOHTEHTA,
[10 YAaneHns aKKkayHTOB nosb3oBateneid. Mpyu 3TOM Ha TaKNX KOMMAHNAX NEXUT OTBETCTBEHHOCTb ABONCTBEH-
HOTO XapaKTepa: OCyWeCTBAATb KOHTPO/b 3a pasMellleHneM KOHTEHTA B LieNAX HeoNyLLeHNa 3N10ynoTpe6neHnii
CB060/10/1 CNOBA 1 He AONYCKaTb HApYLWeHWit CBO60/bI BbIPAKEHUS MHEHMIA COBCTBEHHBIMIM KOPNOPATUBHBIMN
npasunamu. Llenbio HacToAWEN CTaTbi ABNAETCA BbIBNEHNE NOCPEACTBOM METOAA aHANUTUUECKOI lopucnpy-
[leHLN BO3HUKAKOWWMX Npo6nem Npu orpaHMueHnn cBo6ofbl CNoBa, peanusyemon B LudpoBoil cpeae, v ycTa-
HOBJIEHNE NPUUMH UX MOABNEHUS. [INA 3TOr0 aBTOPOM OCYLIECTBNEH 0630p POCCUIACKOrO 3aKOHOAATENbCTBA
W NPAKTUKK €ro NPUMeHEHWs, a TaKKe NPAKTUKI NPUMEHAEMbIX OpaHUUEHNIA CO CTOPOHbI MHTEPHET-Kopnopa-
LUWMIA M QHANU3 MHOCTPAHHON NUTEPaTYpbI.

Knioyesble cnosa

umctpoBas cpea, OrpaHuueHus CBO6OAbI CNOBA, PACNPOCTPaHeHNe HopMaLmuu, 6NOKMPoBKa CaliToB, MOfie-
pUpOBaHUe KOHTEHTA

KoHdpnukT untepecos ABTOp €0061La€eT 06 OTCYTCTBUM KOH(NMKTA NHTEPECOB.
(DuHaHcupoBaHue liccnepoBaHme He MMeNo CNOHCOPCKOW NOAREPXKKY.

[Ana uuTnpoBaHua Onurep, 9. C. (2021). Peanusaumsa cBo6o/bl cnosa B uMdpoBoil cpese. Lugpo-
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OF SPEECH ON THE INTERNET

lana S. Fliter
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34, B. Cheremushkinskaya st., Moscow, Russia, 117218

Abstract

The expression of opinions on the Internet has a number of features in comparison with traditional means of in-
formation dissemination. Firstly, imposition of classical measures of legal liability can be difficult due to the pe-
culiarities of cyber space: anonymity and erasure of jurisdictional boundaries. In this regard, a new mechanism
of restrictions has appeared, which consists in the withdrawal of information that violates the law or the rights
of other citizens from the Internet at the direction of state bodies. The trends in this area are the predominance
of the administrative procedure for making decisions on the withdrawal of information from public access, and
the use of vague and evaluative terms as grounds for restrictions. Secondly, in most cases, in the process of
realizing freedom of speech, intermediaries are involved — companies that provide a public forum for millions
of users. The activities of these companies are also associated with new mechanisms for restricting freedom
of speech: from blocking content to deleting users’ accounts. Such companies have a dual responsibility: to
monitor the placement of content in order to prevent abuse of freedom of speech and to prevent violations
of freedom of expression with their own corporate rules. The purpose of this article is to identify, through the
method of analytical jurisprudence, the problems that arise when restricting freedom of speech, implemented
in the digital environment, and to establish the reasons for their occurrence. To do this, the author has carried
out a review of Russian legislation and the practice of its application, as well as the practice of restrictions,
applied by corporations, and an analysis of foreign literature.
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digital environment, restrictions on freedom of speech, dissemination of information, blocking sites, content
moderation
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Pa3BuTHE COBPEMEHHbIX MH(OPMALMOHHBIX TEXHONOTMI OKA3blBAET ABONCTBEHHOE BNUA-
HUe Ha NPaBOOTHOLWEHUA, CKNaablBalOUIMecs Npu peanusauun cBo6ofbl cnoBa. Tak, UHTep-
HeT NpefoCcTaBun Ny6ANUHBIA HOPYM ANA MUANWNOHOB NiOAEl, U BO3MOXHOCTU 6bICTPOrO,
BCEOXBATbIBAOLIETO M 3a4aCTyl0 aHOHUMHOrO PacnpocTpaHeHns UHAOPMALNN 3HAUNTENBHO
yBenuuunncb. OAHOBpEMEHHO WHTEpHET CTan KpynHelwen nnatopmoit gnsa 3noynotpebne-
HUA NPaBOM Ha cBO60AY CnoBa. MaccoBOCTb COBEpLUIAEMbIX B HEM HapyLIeHNA NPaB ApYrux
nonb3opatenei, 06ycnoBneHHas NErkuM A0CTYNOM K NnaTopmam, NO3BONAIOWMM BbipaXaTb
CBOE MHeHue, TpebyeT 0cobbiX Mep pearpoBaHusa U BBeAeHUA HOBbIX cneluduyeckux orpa-
HUYEHNNA.

MepBas rpynna Takux orpaHuueHnin TPaANLMOHHO UCXOANT OT FroCyapcTBa.

Beaexue PockomHaz3opom EanHoro peectpa

Monoxenus fencteylowero ¢ 2006 roga 3akoHa 06 WHOPMALMKM U3HAYANBHO MPAKTUYECKM
He perynupoBany UCMonb3oBaHNe UHAOPMALMOHHO-TENEKOMMYHUKALMOHHDBIX CETeN, 33 UCKNIoue-
Huem umeloLien o6Lnin xapakTep cTaTbi 15 3aKoHa 06 nHGOpMaLU.

B 2012 r. Bctynuna B cuny cr. 151 3akoHa 06 MHOpMaLMKM, KOTOpas 3akpenuna 3a POCKOM-
Hafi30pOM 06A3aHHOCTb BefieHus EAMHOrO peecTpa AOMEHHbIX MMEH, YKa3aTenel CTPaHNL, CanToB
B CETU WHTEpHET W ceTeBbIX afipecoB, NO3BONAKWMX WAGHTU(ULMPOBATL CanTbl B ceTH WHTepHET,
cofiepxaluye nHhopMmaLmio, pacnpocTpaHeHue Kotopoil B PO 3anpeuieHo (ganee — Peectp).

MopsaaoK orpaHnueHns AOCTYNa BbIFMAAUT Cneayowmum obpasom. Mocne nonyueHns yseaomne-
HWs OT onepaTopa peecTpa NPoBaiAep XOCTUHTA 0653aH NPOUH(OPMUPOBATL 06 ITOM 06CNYHMUBA-
eMOoro UM Bnajienblia caiTa, KOTOpbli 06513aH yAanuTb UHTEPHET-CTPaHNLY, COAepXallyio MHhopMa-
Lyto, pacnpocTpaHeHue KoTopoil B Poccuiickoit Depepauum 3anpeLueHo, B MHOM Cyyae npoBaiiaep
XOCTMHIa 06513aH OrPaHMuNTb JOCTYN K TAKOMY CaidTy. B cnyuae HenpuHATUA NPOBailaepoOM XOCTUHTa
n (unw) Bnagenbliem caita B ceTn «HTEPHET» YKa3aHHbIX Mep, B PEecTp BK/IOUAETCA CeTeBOM afpec
COOTBETCTBYIOLLETO CATA, MOC/E YEro ONepaTop CBA3MW, OKA3bIBAIOWMI YCIYTU MO NPeAOCTaBAEHINID
AOCTYNA K MH(OPMALNOHHO-TENEKOMMYHUKALIMOHHON CeTn «WNHTepHeT», 06513aH OrpaHNumUTb J0-
CTYN K TaKOMY CallTy B ceTu «UHTepHeT».

OCHOBaHMEM NS BHECeHUs CaiiTa B PeecTp MOXET sIBNATbCA cyae6HOe pelleHue, NOCTaHoBMe-
HWe CyAebHOro MpuUCTaBa-UCMOMHUTENS UNWU PelleHne YNOMHOMOUYEHHOTO (efepanbHOr0 OpraHa
UCNONHUTENbHON BRACTW. B KauecTBe MOCNEAHEr0 MOXET BbiCTynaTb MUHUCTEPCTBO BHYTPEHHUX
pen PO, Pocnotpe6bHag3op, GenepanbHan Hanorosas cnyxba, GefepanbHas cnyxba no perynu-
POBaHWIO ANKOrONbHOIO pbiHKa, PefepanbHoe areHTCTBO NO fenam monogexu U PockomHaasop'.
CTonT NogUYepKHYTb, UTO YKa3aHHbIe OPraHbl He BNpaBe CaMOCTOATENbHO ONpeaensTh, Kakasg UMEHHO
UHhopMaLMA ABNSETCA 3anpelleHHON: 3aKOHOAaTeNb OrpaHNunn cepy UX YCMOTPEHUS TOW MH-
(hopmauyeid, pacnpocTpaHeHne KOTOPOM 3anpelieHo 3aKOHOM, Hanpumep, MHgopMaLmua o cnoco-
6ax COBeplUIEHUS CamoybUICTBA, UNKN WHGOPMALMA O CNOCOBaX W3rOTOBNEHMS HAPKOTUUECKMX
cpeacts. OfHAKO YNONHOMOYEHHbIE OpraHbl BNpaBe CaMOCTOATENbHO ONpeaensTb, NPOTUBOPEUNT
N Ta MW NHas MHGOPMaLKMA YCTaHOBNEHHBIM B 3aKOHOAATENbCTBE 3aMpeTam, UTo CO3[aeT NpaBo-
BOE OCHOBaHMe ANl WMPOKOF0 YCMOTPEHUA NPaBONpUMeHUTENs. Kpome Toro, Npu BHECEHNUN CanToB
B PeecTp PocnoTpe6Haa30p OPUEHTMPYETCA He TONbKO Ha BECbMA WUPOKNe hopMyNMpOBKI 3aKoHa

' MocraHoBnenne Mpasutenbctea Poccuitckoit ®emepauun [CobpaHne 3akoHomatenbcTa Poccuiickont ®epepaumul.
2012, N° 1101.
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06 MH(OPMALWMK, HO U HA KpUTEPMM OLEHKN MH(OPMaLK, KOTOPble Pa3BUBAIOT 3aKOHOAATENbHbIE
NONOXeHMNS2

CornacHo faaHHbIM Pockomcsoboabi (https://reestr.rublacklist.net), no coctosnuio Ha asryct
2021 ropa B PeecTp Ha OCHOBaHWM Cyfe6HOro peweHus BHeCeHOo 118 147 CailToB, Ha OCHOBaHUM pe-
weHus leHnpokypatypbl — 42 283, MuHumndpbl — 30 002, PockomHaasopa — 22 331, MB[l — 20 049,
Poc3gpaBHRasopa — 4177, PocnoTpebHaasopa — 1448, Pocmonogexn — 963

Yto kacaeTca cyne6bHOro NopsAKa BKNIoUeHNs B PeecTp, B CMy pacn/biBUaToON 3aKOHOAATENbHOM
(hopMynupoBKN, B TPaBONPUMEHNTENbHOI NPAKTUKE BCTPEUAIOTCA OCHOBAHUA, HANpsAMYI0 He cne-
AylolMe U3 HOPM 3aKOHOB, PErynupylowWwmux pacnpocTpaHeHue uHgopmauun. Tak, B 060CHOBa-
Hue Tpe6oBaHMI 0 BKIKUEHUM B PeecTp caiTa, Ha KOTOPOM pa3MeLLeHbl CBeieHUA O KPUNTOBAIO-
T€, NPOKYPOPOM GbIN0 3asiBNEHO, YTO Takas KPUNTOBAIOTA He 06ecneyeHa peanbHoi CTOUMOCTIO,
OTCYTCTBYET H(HOPMALNSA O ee iepXaTensx, a NPoLecc ee BbiMyCKa M 06palleHus AeLeHTpann3o-
BaH W OTCYTCTBYET BO3MOXHOCTb €ro perynupoBaHus, 4to npotusopeunt MegepanbHOMY 3aKOHY
ot 10 uions 2002 r. N© 86-®3 «O LieHTpanbHom 6aHke Poccuiickon Geaepauum» n 3akoHy 06 MH-
thopmauun*,

Ewe ofHoI Npo6nemoi ABNAETCSA OTCYTCTBME 06A3aHHOCTM NO NPUBNEUEHUIO B KAYECTBE YUaCTHU-
Ka iena camoro 3anHTepecoBaHHOro ML — BAAfieNbLa canTa MnK pacnpocTpaHuTens MHhopmaLmm,
B pe3ynbTaTe yero anennALuUoHHbIE ¥anobbl TakKuX NUL, OCTABNAIOTCA 63 paccMOTPEHMS, KaK UCXo-
AALLME OT NL, He UMEIOLLMX NPABA aneNNALNOHHOTO 06)XanoBaHus®. [laHHbIA NPO6Gen BOCNONHSETCS
yKkasaHuammu BepxoBHoro cyaa P®, KOTOpbI OTMETIA, UTO aAMUHMCTPaTOP (Bnadenew) JOMEHHOro
UMEHH, a TakxKe BNagenel, CainTa, 3aABNSAOWMA O HAPYLIEHUN CBOUX NPAB, NPU3HAETCA NULOM, Ubi
npasa, CBO60AbI 1 3aKOHHbIE MHTEPECHI 3aTPArnBaTCA YKa3aHHbIM pelleHnem cyaad.

CywecTByiowie B pOCCUINCKON NPaBONPUMEHUTENbHOM NPaKTMKe NPo6nembl 3a nocnesHee Bpems
HeCKO/bKO pa3 nogHUManuco B MoctaHoBneHnax EBponeickoro cyaa no npasam uenoseka (aanee Tak-
e — ECMY). leno «Mapus AnexuHa u apyrue npotus Poccums» CTano nepebiM paccMoTpeHHbiM ECNY
Aenom o 6noknuposke nHchopmaumm B MHTepHeTe npotus Poccuw’. B faHHOM fiene pelueHue o 3anpe-
Te AOCTYNA K BUALOPONNKAM 6bIN10 NPUHATO POCCUCKUM CyA0oM 6€3 yuacTus 3asBuTeNei, 4to 1 CTano

2 Npuka3 GenepanbHoi Cyx6bl o Hap30py B chepe cBA3M, MHDOPMALNOHHBIX TEXHONOTMIN U MACCOBbIX KOMMYHMKALLA,
MB[ Poccun, ®efepanbHoil Cyx6bl N0 HaA30pY B chepe 3aluTbi Npas noTpe6uTeneit v 6narononyyns yenoseka, Gepe-
panbHoOi HanoroBoi cnyx6bl oT 18 Mas 2017 1. NO 84/292/351/MMB-7-2/461 «06 yTBepaeHUM KpuTepnes oLeHKN maTe-
p1anos u (nnu) MHopmaLmm, HeO6XOAMMbIX ANA NPUHATUSA pewenunin GeaepanbHoi CNyX6oii No Haa30py B chepe CBA3M,
UH(OPMALMOHHBIX TEXHOMOMIA 1 MACCOBBIX KOMMYHMKaLMA, MUHUCTEPCTBOM BHYTPEHHUX aen Poccuiickoi Gegepauiy,
(MepepanbHoli cnyx60il No Haa3opy B ciepe 3awuTbl NpaB noTpe6uTeneit u 6narononyums yenoseka, GegepanbHoi
HaNoroBoi CNYX60/ 0 BKNIUEHUN JOMEHHbIX UMeH M (Unu) ykasaTeneid CTpaHWUL CATOB B MH(OPMALMOHHO-Tene-
KOMMYHUKALMOHHON CeTU «MHTEPHET», a TaKKe CETeBbIX afpecoB, NO3BONAIWMX WAEHTUGMLMPOBATL CAWTbI B CETH
«NHTEpHET», COflepHalLMe 3anpelleHHyI0 MHGOPMaLWIo, B eANHYI0 aBTOMATU3NPOBAHHYI NH(OPMALIMOHHYI0 CUCTEMY
«ERWHDBIA peecTp LOMEHHbIX NMEH, YKa3aTenen CTPAHML, CAUTOB» B MH(OPMALMOHHO-TENEKOMMYHNKALMOHHOM ceTh «UH-
TEPHET» U CETEBbIX afPECOB, MO3BOMAWWMNX UAEHTU(ULNPOBATL CANTbI B UH(OPMALMOHHO-TENEKOMMYHUKALMOHHON
CeTH «HTEpHET», COAepXaLLMe NH(OPMALINI, PACTPOCTPaHEHNE koTopoi B Poccuiickoit MenepaLyuy 3anpeLeHo».

* https://reestrrublacklist.net/?status=18gov=33&paginate_by=50 (Jata obpauienus: 31.08.2021 )

“ .42 0630pa cyse6Hoi npakTuki BepxosHoro Cyaa Poccuitckoit ®egepauun NO 2(2018) (yTe. Mpesuguymom BepxoBHoro
Cyaa P® 04.07.2018).

5 OnpegeneHue BepxoHoro cyaa PO ot 20 anpens 2018 . no geny NO 78-KM7-101.

.42 0630pa cynebHoi npakTuku Bepxoskoro Cyaa Poccuiickoit Gepgepaumu N2 2(2018) (yTe. Mpesuguymom BepxoBHOro
Cyna PO 04.07.2018).

7 Mariya Alekhina and Others v. Russia. App no. 38004/12, ECHR, 2018, par. 263-264.
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OAHOW W3 NPUUNH YAOBNETBOPEHNS Xanobbl, HapAAY C OTCYTCTBMEM B CYAEGHOM pelleHUM TOUHOrO
yKa3aHus Ha 0CHOBaHWe BMeLlaTenbCTBa.

ECMY ycTaHoBMN HapyweHue cT. 10 EBponeiickod KOHBEHUMW nO npaBam uenoBeka
1 B MocTaHOBNEHUN NO Jeny «3Hrenbc npoTus Poccum», B KOTOPOM 6bin pacCCMOTPEH BOMPOC O npa-
BOMEPHOCTY NPUHATOrO HA OCHOBAHMM M. 2 4.5 €T. 151 3aKoHa 06 MH(opMaLMK CYAEBHOrO peleHus
0 6NOKMPOBKE CTPaHULibl, NOCBALEHHOW cnocobam obxoaa 6n0KMpoBOK. Kak ykasan ECMY, nonoxe-
HWS 3aKOHa 06 UH(HOPMALLMK O TOM, UTO OCHOBAHUEM NS H/IOKMPOBKU MOXET CTaTb «peLLeHMe CYAa
0 NPU3HAHUN MH(OpPMALMK, PACNPOCTPAHAEMON NOCPeACTBOM ceTh «HTepHET», uHhopmaumei,
pacnpocTpaHeHue koTopoi B Poccuiickoi Mefepauuu 3anpelieHo» ABAAITCA KpailHe WHPOKUMM,
1 CTONb HeonpefeneHHo chopMynupoBaHHas NPaBoBas HOpMa He YA0BNETBOPSAET KPUTEPUIO Npesd-
ckasyemocTu. ECNY oco60 oTMeTnn, UTO CpefcTBa 06xofa 6MOKMPOBOK HEBO3MOXHO NPUPABHATb
K MHCTpYMeHTam N AOCTyna K IKCTPEMUCTCKOMY KOHTEHTY.

B Mocranosnenuu no geny «bynrakos npotus Poccuu» ECMY Takke yctaHoBuN HapyleHue cT. 10
KoHBeHUMM 1 OTMETMN cnepylolme npobnembl: 6GNOKUPOBKA BCEro CailTa LENNKOM, OTCYTCTBUE 3a-
KOHHbIX OCHOBAHWIA ANA OrPAaHUUEHNS [OCTYNA K CallTy, OTCYTCTBME 3aKOHHOW NpoLeaypbl yuacTus
Bnafenbla canTa B PACCMOTPEHUN UCKa O BAOKUPOBKE 1 ONOBELLEHNS BNafenbLa canTa O BbIHECEH-
HOM peweHuu. Kak otmetun ECMY, npusneuenne B fene o 6N0OKUPOBKE CaiiTa B KAUECTBE OTBETUM-
Ka TOMbKO NPOBanAepa NULWNI0 NPOLECC COCTA3ATENbHOCTH, TaK Kak OH OCYLIECTBAAET NNWb TEXHU-
YeCKyH (hYHKLMIO N0 06ecneyeHmto J0CTyNa KO MHOXECTBY CailTOB, He 0CBEAOMNEH NOAPO6HO 06 1xX
COAEPXaHMM 1 He UMEeET NPaBOBbIX PECYPCOB ANSA 3aLNTbI KAKAOMO CAUTa.

B nene «XapuToHOB NpOTUB Poccuu» Bnajenew, cainTa 3asBnsi o HapylweHuu ct. 10 KoHBeHLuu
Ha TOM OCHOBAHMWMW, YTO €ro CauT 6biN HeAOCTYNEH Mo NpUuUKHe coBnageHus ero IP-agpeca ¢ pa-
Hee 3a6M10KMPOBaHHbIM caToM.  Kak yka3an ECMY, cT. 151 3akoHa 06 MH(opMauuu npesocTas-
nseT POCKOMHaf30py WWUPOKME NOMHOMOYUSA, HO He 0653bIBAET €ro B CNyyae He0OXOAMMOCTY 610K~
poBKMU no IP npoBepATb, UCMoNb3yeTcs K 3TOT IP-agpec Apyrumu caidTamu. CnefoBaTenbHo, AaHHas
HopMa chopMyNMPOBaHa TaK LWMPOKO, UTO HECET PUCK 6E30CHOBATEIbHOM 1 UPe3MEPHON 6NOKMPOBKMA
He TONbKO He3aKOHHOIO KoHTeHTa. ECMY oTMeTuN Takxke, uto PeecTp, KOTOpbIN BeaeT POCKOMHAA30p,
He faeT A0CTYNA K pelleHnam 0 610KMPOBKAX, B HEM He YKa3blBAKTCA NPUUMHbI 3anpeTa U He JaKT-
€A CBeAeHNn o cnocobax obxanosaHus. Hakoveu, ECMY Takke OTMETMA, UTO 3aKOH He ONpeAensieT
NopAJO0K YBeAOMNEHUS TPETbUX NL, NPABaM KOTOPbIX 6I0KUPOBKA MOXET HAHECTU CONYTCTBYIOLLMAIA
yuep6. Mo utoram paccmotpeHus aena ECMY npusHan Poccuio HapywuBLied cT. 10 KoHBeHUuN.

BbifBneHHble Npo6nemMbl AeNCTBUTENBHO CONPOBOXAAIOT POCCUICKYIO NPABONPUMEHUTENbHYIO NPaK-
TUKY N0 Aenam o 6110KMpoBKe pecypoB. Tak, OKONo 97 % pecypcos 6NOKMPYIOTCA B CBA3MN C COBNAJEHNEM
nx IP-apecoB ¢ TeMK, HA KOTOPbIX PACMONOXEHbI CANTBI C 3aNpeLLeHHON MH(OopMaLeir. [JaHHas npobne-
Ma CTaHOBUMACb MPEAMETOM PacCMOTPeHus B KOHCTUTYLMOHHOM cyae P®, KOTOpbIN OfHAKO Ykasar,
yTO NpaBa BRafesbLeB CAitTOB, He COJePXALLX 3aNpPeLeHHON K pacnpocTpaHeruio B Poccun UHop-
MaLmK, OKA3aNMCb 3aTPOHYTbI He PeLIeHNEM O BKMIOUEHNM CETEBOIO afipeca B COOTBETCTBYIOWNIA PeecTp,
a HeHaanexaumm feicTeusmin (6esneicTeuem) 06CNYKMBAIOLIETO X NPOBaiiaepa XOCTUHIAS,

OrpaHuyeHue A0cTyna K nHdopMaLLMu, pacnpocTpaHsemoii ¢ HapyLIeHNeM 3aKoHa,
no peweHuto [eHepanbHoi NPoOKypaTypbl

BeegeHHas B 2013 rogy cT. 15.3 3aKkoHa 06 WH(OpMaLuK HanpaBneHa Ha OrpaHlueHne [oCTy-
na K WHchopmaLMm, pacnpocTpaHAeMoil C HapyLleHUEM 3aKOHa, @ UMEeHHO, HdopMaLun, KoTopas

8 Onpepenexue KoHctutyumonHoro Cyaa PO ot 17 uions 2014 r. N 1759-0.
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COLEPXMT NPU3bIBbI K MACCOBbIM HeCnopsAKaM U yUacTuio B My6AUYHbIX MEPONPUATUAX, NPOBOAK-
MbIX C HapyLIEHWeM YCTAaHOBNEHHOTO NOPSAAKA, @ TaKKe OCYLLECTBNEHNIO IKCTPEMUCTCKON feATeNb-
HOCTU. BnocneacTBuu K Kateropum 3anpeLeHHbIX 6bin1 OTHECEHbI TaKKe MaTepuanbl MHOCTPAHHbIX
HenpaBUTENbCTBEHHbIX OPraHu3auui, AesTeNbHOCTb KOTOPLIX MPU3HAHA HEXenaTenbHOW Ha Tep-
putopun PO, a TakKe HefOCTOBEPHAA OOLIECTBEHHO 3HAUMMas MHGOPMALIMA, pacnpoCTpaHaeMas
MOA BUAOM JOCTOBEPHBIX COOBLEHINIA 1 CO3AAI0LAN YTPO3Y ONpPefeNeHHbIM 3HAUMMbIM LEHHOCTAM,

B cnyuae 06HapyxeHWs yka3aHHOW MHGopMauun TeHepanbHbli NPOKYPOp MAK ero 3amecTu-
Tenu obpawatotca B PockoMHaa30p ¢ TpeboBaHMeM O NPUHATUM Mep MO OrpaHUYEHNI0 AoCTyna
K MH(OPMALMOHHBIM Pecypcam, KOTOpble pacnpocTpaHsioT 3Ty WHdopMmauuio. Mo faHHOKW KaTe-
ropun Aen YCTaHOBEH CXOXMIA MOPSAOK OrpaHuyeHns foctyna. Mocne nonyueHus Tpe6oBaHus
oT PockomHaa30pa onepatop cBA3M 0653aH HE3aMEANUTENbHO OrPaHMYUTb AOCTYN K UH(OPMALLA-
OHHOMY pecypcy. MpoBaiiaep XOCTUHIA YBEAOMASET BAaAeNbLa NHHOPMALMOHHOTO pecypca o Heob-
XOBMMOCTN HE3aMeANUTENbHO YAANUTb PacnpOCTPAHAEMYIO C HapyleHWeM 3aKoHa UH(OpMaLuio,
B MPOTUBHOM CNlyuae OH CAMOCTOATENbHO OTPAHUUYNBAET AOCTYN K COOTBETCTBYIOLEMY MH(OpMALIM-
OHHOMY pecypcy. Onepatop cBA3M BO306HOBASAET AOCTYN K MH(OPMALMOHHOMY pecypcy nocne Toro,
KaK PocKOMHAA30p HanpaBnfeT B €ro agpec COOTBETCTBYIOLEe YBEAOMIEHUE N0 UTOraM NPOBEPKY
co061eHNs 0T BNafenblia HOBOCTHOTO pecypca 06 yaaneHun nHhopmaLmum.

AHaNOrMYHbIA MeXaHU3M OrpaHUueHUs [OCTYNa K WHAOPMALMN YCTAHOBNEH U BO BBEAEHHON
B 2019 . cT. 151-1 3aKkoHa 06 MH(opMaLuu: B cnyuae 0b6HapYweHUs B ceTh «NHTepHET» MHOpMa-
Lun, NPOSBASIOWENCA B HENpUANYHON hopMme, KOTOPas OCKOPOBAAET UenoBeyecKoe JOCTOMHCTBO
11 06LECTBEHHYI0 HPABCTBEHHOCTb, BbIPAXAET ABHOE HEYBaXEHMeE K 06LLECTBY, rOCyAapcTay, 0(uLm-
aNbHbIM FOCYAAPCTBEHHBIM cuMBONaM P, KoHcTutyuuu PO unn opraHam, ocywiecTBASIOWNAM rocy-
AapCTBEHHYI0 BnacTb B Poccuitckoit Megepaunn, feHepanbHblid npokypop PO unu ero 3amectuteni
06paLaloTcs B POCKOMHAA30p C TPEGOBAHNEM O PUHATUM Mep MO YAANEHUI0 YKA3aHHON MH(OpMa-
L{N U NO OTPAHNYEHUIO AOCTYNA K MH(OPMALMOHHBIM pecypcam, pacnpoCTPaHAIOWMM YKa3aHHYI0
WHopMaLmMio, B Cyuae ee HeyaaneHus. B ciyyae HeNPUHATUS NPOBAMAEPOM XOCTMHIA AN BNa-
AenbLiem MHGOPMALMOHHOTO pecypca Mep ANs OrpaHUYeHMs PacnpocTpaHeHus MHGopMaLuu, Mepbl
N0 OrpaHNYEHUI0 AOCTYNa K AAHHOMY WH(OPMALMOHHOMY pecypcy NPUHUMAKT ONepaTopbl CBA3N.
CTouT OTMETUTb, YTO YKa3aHHOe TpeboBaHWe 06 yaaneHWn Takoro pofa WHGOPMALMM AKKOMMA-
HupyeT u. 3 cT. 201 KoAlN PO, npeaycmaTpuBaloLeit 0TBETCTBEHHOCTb 3@ PacnpoCTPaHeHne B CETH
«HTepHET» BblWeyKa3aHHOW MH(opMaLK.

ECMY 6bin paccMOTPeH Takke Lebli pag Aen, KacaBWMUXCA OrpaHuueHuin no cT. 15.3 3akoHa
06 uHtopmaumm. Tak, obcToaTenbcrea Aena «000 “Onasyc” u apyrue npotus Poccum» 3akntoua-
nuch B cnegytowiem. TeHNpokypatypa Hanpaeuna B POCKOMH3A30p 3anpoc 0 610KMpOBKe CalToOB
nHTepHeT-CMU, npuHasnexawmx 3asBuTensM, ykasae, uTo Ha JaHHbIX CailTax BbiBNEH 06Lnit
YKNOH B CTOPOHY OCBELLEHWUS NPOBOAAMXCA B PoCCUM HECOrNACOBAHHbIX MYBANYHBIX Meponpus-
TUIA. POCKOMHaA30p COOTBETCTBEHHO 3a6/M0KMPOBAN AOCTYN K CailTam M NOTPe60oBan OT NOCTaBLUU-
KOB BE6-YCNyr yAaNuTL NPOTUBONPABHbIA MaTepuan, B 060CHOBaHME YKa3aB Ha Hanuume Npu3biBoB
K 3KCTpeMuU3Mmy. 3asBUTENN XO[ATANCTBOBANMM O CYAe6HOM NepecMoTpe Mepbl MO CNAOLWHON 6NOKK-
POBKe J0CTYNA K CailTaM, OiHAKO B YOBNETBOPEHNN UX TPeBOBaHMI 6bIN0 OTKA3aHO.

ECNY yka3an, uto Mepa, MewaBLWas NOCETUTENAM CAlTOB 3asBuTeNeil NONYUUTb FOCTYN K WX
KOHTEHTY, paBHOCU/IbHA BMELLIATeNbCTBY rOCYAapCTBEHHOMO OPraHa B OCYLIECTBAEHME NpaBa Ha no-
nyyeHne U pacnpoctpaHeHne UHdopmaumumu. ECNY oTMETUN TaKKe PAA NPOLERYPHBIX HAPYLWEHN.
Tak, B TpeboBaHUK [eHNpPoKypaTypbl 0 6NOKMPOBKe, U B YBEAOMIEHUM OT POCKOMHAA30pa YKa3bl-
BanuCb pasnuyHble 0OCHOBaHUA ANA OrpaHUueHus foctyna. Takke B ysefgomneHnn PockomHagsopa
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YKa3blBa/CA JOMEH BCEro CaiTa B HapylweHue Tpe6osaHnit n. 2 cT. 15.3 3akoHa 06 MHhopmauuy,
COMMACHO KOTOPOMY I0MKEH YKa3biBaTbcs URL Be6-CTPaHMLbl, NO3BOASIOLMA HANTU NPOTUBO3AKOH-
HbIi KOHTEHT. Takoe HapyleHue, B TOM YiCie NUWano 3asBuTeneil BO3MOXHOCTU UCNPABUTL HAPY-
LieHne yepes yaaneHne npoTUBONPaBHOMO KOHTEHTA.

ECMY 6bin 06ecnokoeH Takke COpepwatenbHoil cocTaBnsiowen 6nokuposok. ECMY npunsn
BO BHUMaHWe, YTO 3aABUTENN ABNAIOTCA Bnajenbuamu MHTepHeT-CMU, B KOTOpbIX OHM OCBeLya-
nu, B TOM uncne cygebHble pa3buparenbcrsa U apectbl B CBA3W € NY6NUYHBIMU MEPONPUATUAMU
B 2012 . BblpaxxeHue NOAAEPKKM NIOAAM, KOTOPbIM 6blN NpeabABneHbl 06BUHEHUA B CBA3N C He-
COrNAcoBaHHbIMKU MY6ANUHBIMW MEpPONPUATUAMU, HENb3S PACLEHNBATb KaK MPU3bIBbl K HECAHKLM-
OHMPOBAHHbIM NY6AUUHBIM MeponpuATUAM. Ha ocHoBaHun 3Toro Cyd npuwen K BbiBogy, Tpebo-
BaHWe [EHNPOKypaTypbl He UMeNo AeWCTBUTENbHOTO OCHOBAHMUS, 6bIN0 NMPOM3BO/bHLIM W IBHO
HeymepeHHbIM. Ha ocHoBaHuu u3noxeHHoro ECMY ycTaHoBuUn, YTO BMELWATENbCTBO He COOTBET-
CTBOBANO NOPAAKY, YCTAaHOBNEHHOMY B HAaLMOHANIbHOM 3aKOHOAATENbCTBE, M BCTYNAN0 B KOHMAMKT
C TpeboBaHnem 3aKoHHOCTK. OfHako Cya pewmnn NPOAOMKMTL PACCMOTPEHUE ena C TeM, YTobbl ycTa-
HOBUTb, NpecnefoBana N 6NoKUPOBKA AOCTYNA K CAilTaM 3aKOHHYIO LieMb U MOTNA M OHA paccMar-
pUBaTbLCA KaK «HEO6XOAMMAs B 1EMOKPATUUECKOM 06LLeCTBeN.

CyA ykasan, uto MaccoBas 6NOKUPOBKA AOCTYNA K CAUTY ABNAETCA KPaHeN Mepoid, KOTOPYI0 MOX-
HO CPaBHMTb C 3aNPeTOM raseTbl UKW TenekaHana. laxe Npu HaNUUMK UCKNIOUUTENbHBIX 06CTONA-
TeNbCTB, ONpaBAblBaBLIMUX 6NOKMPOBKY NPOTUBO3AKOHHOTO KOHTEHTA, Mepy 6MI0KMPOBKW AoCTyna
KO BCEMy CaiTy Heo6xoaMMo 060CHOBbIBATb OTAENbHO. brnokuposka MHTEpHeT-CMU unn caiToB
Ha TOM OCHOBAHMWW, YTO OHN KPUTUKYIOT NPABUTENLCTBO UK NONUTUYECKYIO CUCTEMY, HE MOXET CYu-
TaTbCA HEO6XOAMMbBIM OFpaHUYEHNEM CBOBO/bI BbIPAXEHUA MHEHUSA, CNEA0BATENbHO, PACNOPAXEHNS
0 MAccoBbIX 6MOKMPOBKAX CAUTOB He NPecnenoBany HUKOW 3aKOHHON Lenu. Mepbl N0 6IOKUPOBKE,
NPUHATbIE Nepep TeMm, Kak 6bIN0 NPUHATO CyAe6HOE pewweHne 0 NPOTUBO3AKOHHOCTU ONY6INKOBaH-
HOTO KOHTEHTA, 6bINu paBHO3HAYHbI NPEABAPUTENLHOMY OrPaHUUEHUIO.

ECMY ykasan, uTo pOCCUINCKOE 3aKOHOAATENbCTBO HE MPeAoCTaBNAN0 Bnajenbuam MHTep-
HeT-CMI HuKakux npoueccyanbHbIX MeXaHU3MOB ANs 3aWWTbl OT NPOU3BOMbHOMO BMeLIATeNbCTBa
no ct. 15.3 3akoHa 06 WHdopmauun. Bo-nepBbiX, 3aKOH He NpeaycMaTpuBaeT Kakon-nubo dop-
Mbl Y4acTus BnafenbLes CanTa B Pa3bupatenbctax 0 6MOKMPOBKax. PeweHus eHNpoKypaTypbl
1 PoCKOMHAJ30pa OCyLecTBAANNCL 6€3 YBEAOMIEHNI CTOPOH, Ubl NMPABA U UHTEPECHI MO GbITb
3aTPOHYTbI. 3aABUTENAM ObIIM HEU3BECTHbI OCHOBAHWA ANs TPe6oBaHUA 0 6NOKUPOBKE A0 Tex nop,
MnoKka AOCTYN K UX CailTam He 6bln 3a6/10KMPOBAH, U OHU HE 06PATUNCL C XOAATANCTBOM O Cyae6-
HOM nepecmoTpe. Bo-BTOpbIX, 3aKOH He Tpe6oBan OT OpraHOB BMACTU NPOBEAEHUS OLEHKM BO3-
AeNCTBUA Mep NO 6NOKMPOBKeE 0 UX NPUMEHEHUs UK 060CHOBAHNS CPOUHOCTU X HEMEANEHHOTO
BbINONHEHNA 6e3 NPefoCTaBNeHNs 3aUHTEPECOBAHHbIM CTOPOHAM BO3MOXHOCTYM YAaNUTb NPOTMBO-
3aKOHHBII KOHTEHT UAW HANpPaBUTb XOAATANCTBO O Cyfe6HOM nepecmoTpe. B-TpeTbux, Mepbl no 6110-
KMPOBKE He 6blu CaHKLMOHUPOBAHbI CYOM.

3aKoH 06 MHGOpMALUN He TPeBYeT OT OPraHoB BMACT 060CHOBAHWS HEOOXOAMMOCTU U COpa3-
MEPHOCTW BMeLIaTenbCTBa B CBOHOAY BbIPXEHUA MHEHWUA MOCPEACTBOM UMM aHanu3a BO3MOXHO-
CTU NPUMEHEHUA anbTePHATUBHDBIX, MEHee OrpaHuunUTENbHBLIX Mep. Takke He TpebyeTca ycTaHoBne-
HuWs TOrO, UTO Mepa No 6NOKMPOBKE HaNpaBneHa MMEHHO Ha MPOTUBO3AKOHHDIM KOHTEHT U He UMeeT
NPOM3BO/bHBIX UM Ype3MepHbIX NocneacTuid. Mo utoram paccmorpenus gena ECNY ycraHoBun
HapywweHue cT. 10 KOHBEHLMH.

B cxoxem fene «Kabnuc npotus Poccuny» 3asBuTENb XanoBanca Ha To, YTo 60KMPOBKA ero yuert-
HOW 3anuUCK B COLMANbHOM CETH, A TaKKe TPeX 3anucen B ero 6nore, KOTOpble NPU3bIBANK K YuacTUo
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B HECAHKLWUOHWPOBAHHOM My6NUUHOM MepOoNpuUATUW, Hapylwuna ero nNpaso Ha CBO6OAY Bbipaxe-
HUs MHeHKs. OrpaHuueHre [OCTYNa K YUeTHON 3an1Ch B COLMANbHOM CeTH 3asiBUTENS NpuBena K 6noku-
pOBKe JOCTYNA U K APYrvMM ony6nuKoBaHHbIM MaTepuanam, KOTopble He 6bINK NPU3HAHbI HE3AKOHHBIMMU.
ECNY BbIpa3un 06eCNOKOEHHOCTb OTHOCUTENBHO Lienu U OCHOBAHUS OrpaHuueHmit. Tak, ECNY ykasan,
yTo M3 (hOPMYNMPOBKM 3aKOHA, HE YTOUHEHHOI B afiMUHUCTPATUBHON U CyAe6GHON NpaKTUKe credyer,
uTo Nt060E, flaxe HebonbLIoe U 6e306MaHOE HAPYLEHNe NOPAAKA NPOBEAEHUS NMy6NUYHbIX Meponpu-
ATUIA, MOXKET NOCNYXUTb OCHOBAHMEM AN NPUHATMA TeHepanbHbIM NPOKYPOPOM pelueHmns 3a6n0Ku-
poBaTb AOCTYN K Ny6NMKALUAM B UHTEPHETE, COAEPXKALLMM NPU3bIBbI K YUACTUIO B ITOM MEPONPUATUM.
B HacToswem fene foctyn 6bin orpaHuyeH Nulb NOTOMY, YTO Ny6AUKaLMK 3aABUTENA NpU3blBani
K yuacTuio B MeponpUATMM, MeCTo NPOBeJEHUA KOTOPOro He 6b1no yTBepwaeHo Bnactamu. OgHaKo ToT
(haKkT, uTo 3aABUTENDb HAPYLIMA YCTAHOBNEHHDII 3aKOHOM 3aNpeT, NPU3BaB K yuacTuio B Ny6AUUHOM Me-
ponpuATMM, NPOBOAUMOM B HapyLUEHUE YCTaHOBNEHHOTO NOPAAKa, Cam No cebe He ABNSAETCA AOCTaTOuU-
HbIM AN TOTO, YTO6bI ONpaBAaTh BMELATENLCTBO B €70 NPABO Ha CBOHOAY BbIpaxeHUA MHeHUsA. Bonpoc
0 HeoBXoANUMOCTM GNOKUPOBKN paccMaTpuBaeMblx NyGNUKALWA B AEMOKpPATMUECKOM 06LecTBe AoN-
XEeH 6bITb PACCMOTPEH C yUeTOM (haKTOB M 06CTOATENLCTB KOHKPETHOTO Aena.

ECMY Takke ykasan, uto cT. 15.3 3aKoHa 06 MHopmaLum He 0653bIBaeT [eHepanbHOro NPokypopa
NpoBepATb ABAAETCA N 6NOKMPOBKA BCErO CailTa UMK BE6-CTpaHMLbl, @ HE KaKOW-NN6O KOHKpeT-
HOW MH(OPMaLuK, ony6NNKOBaHHOM TaM, HEOHXO[UMOK Mepoil. BmecTe ¢ Tem Takoe o6si3aTefnb-
CTBO BbITEKAET U3 CT. 10 KOHBEHLMN 1 NpeLeaeHTHOro NpaBa yupexaeHni Kousexumun. Cya cuutaer,
yTO B fleNaX, KACaLMXCA NPefBAPUTENbHBIX OFPAHUUYEHNI, HANOXKEHHbIX HA My6NNUKaLMK, KOTOpble
NPU3bIBAIOT K Y4ACTUIO B NYBGNUYHOM MEPONPUATUM, JOMKHA CYLECTBOBATb BO3SMOXHOCTb NOMYYUTb
Cyne6HbIin nepecmoTp 6NOKMPOBKYM 0 AaTbl 3aNIAHUPOBAHHOTO NY6AMUHOMO MEPONPUSATUS, O KOTO-
pom naeT peyb.

OfpaHM‘IeHMFI CBOﬁU,ﬂ,bI CJI0OBA YEPE3 MHTEPHET-KOPMopaLuu

Kak 13BeCTHO, 0CO6EHHOCTbIO OTHOLIEHMWIA, CKNAAbIBAIOLMXCA NPY peanu3aLumn cBo60Abl Cnosa
B XXI BeKe, CTana Ux MHOrocy6beKTHOCTb. K nepBoid rpynmne yUacTHUKOB BCe Tak e OTHOCUTCA ro-
CYAAPCTBO, a TaKKe MEeXAYHAPOAHble OpraHWu3auun, KOTopble CNoCobHbI OCYLWECTBAATL Perynupo-
BaHWe M KOHTPOMb B C(hepe peanu3aunm rpaxgaHamn cBobogbl cnosa. 06q3aHHOCTb rocyaapcrsa
3aWMLaTb NpaBo Ha CBOGOAY BbIPAXXEHWUS MHEHMIA BKMIOUAET B Ce6s 06513aTeIbCTBO NPOABUTaTb 3T0
npaBo u obecneunBatb Cpedy, B KOTOPOI OHO MOXET 3(h(eKTUBHO OCYLLECTBAATLCA 6€3 upe3mep-
HOro orpaHuueHus (Kuczerawy, 2017) OTaenbHble CMMKepbl U TPAAULMOHHBIE CPEACTBA MACCOBOIA
WHopMALMKU NO-NIPEeXHEMY NPEACTABASAIOT BTOPYIO CTOPOHY OTHOWEHWI. HOBbIA CYy6beKT B Taknx
OTHOLIEHUAX — 3TO KOMNAHMM, COCTaBAAIOWME UHTEPHET-UH(PACTPYKTYPY: COLMANbHbIE CETH, NO-
NCKOBbIE CMCTEMbI, MHTEPHET-NPOBAIAAEPDI, CMCTEMA JOMEHHBIX UMEH, CNYObI KN6epP6e30NaCcHOCTH.
(Balkin, 2018).

YKa3aHHble MHTEPHET-KOMNAHUM OKa3blBAKOT CYLIECTBEHHOE BAMAHWE HA AENCTBUA W MHEHUs
niopen. NccnefoBaHUA NOKa3blBAIOT, UTO AUCCOHAHC MEXAY COBCTBEHHLIM MHEHWEM nuula U MHe-
Huem 60MbLIMHCTBA Haubonee CUbHO BAMSAET HA BEPOATHOCTb TOO, UTO JAHHOE NULO BbipasuT
CBOE MHeHUe B IHTepHeTe, BONPEKM pacxomen TOUKN 3peHIs, UTo Ha 3T BAUAET 6aHanbHas fOCTYN-
HOCTb MHOpMaLMK B oHNaitH (Murray & Fussey, 2019). Takum 06pa3om, NNathopmbl MOTYT MACCOBO
NPOBOLMPOBATb CY6GHEKTOB HA BbIPAXEHUE COBCTBEHHOTO MHEHUS KaK AN1A1 JOCTUXEHWUA TEX NN UHbIX
Lenen, Tak U AN NOBbIWEHUS COBCTBEHHOM BHYTPEHHEN YUETHON CTAaTUCTUKM, UTO KOHEUHO e fB-
NSIETCA MAHUNYNALNEN, HO HUKAK He PerynnpyeTcs 3aKoHOAATebCTBOM.
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B Lensx npaBoBOro perynupoBaHus CBO6OALI COBA U KOHTPONA 3a ee peanusauneil rpaxaa-
HaMW rocyfapcTBO NepeknagbiBaeT YacTb CBOUX NMOMHOMOUMIA HA WUHTEPHET-KOMNAHMM, NOCKONb-
Ky nocnefHune 06nafarT 60NbWNMU MOLWHOCTAMU AN NPOBEAEHNS TON UM UHOW MOAUTMKM. TaK,
BCTPEUAETCA MHEHMWE, YTO PONb rocyfapcTBa CBOAUTCA K 0603HAUEHMI0 PaMOK PerynnpoBaHus OTHO-
WEeHNI B NHTEPHET-NPOCTPAHCTBE, @ NYONMUYHO YCTAHOBNEHHbIE HOPMbI JOMKHbI AONONHATLCA UHU-
LMaTMBAMI CAMOPEryNnupoBaHNSA; B YACTHOCTU, NOAXOAALLMM UHCTPYMEHTOM MOTYT 6bITb PYKOBOAS-
LMe NPUHLMNbI, ONpefenstoLe HOPMATUBHYIO 633y ANs AENCTBNN, BbINONHAEMbIX «BNAfeNbLAMMY
UK KKOHTPOTNIepamin» aBTOMATM3MPOBaHHbIX nnatdopm (Weber, 2020). BcneacTeue 3T0ro CoBpeMeH-
HOe perynuposaHue cBo60abI CNOBa NPeanoNnaraeT He TONbKO roCyAapCTBEHHbIA KOHTPOMb rocyaap-
CTBA 33 CAMMMM CMIMKEPAMM, HO U OKa3aHWe rocyfapCTBEHHOO BANSHUSA, UV e roCyAapCTBEHHOM
NOJJEPKKIN MHTEPHET-KOMNAHUAM C TeM, uTo6bl NOCNeHNe OCYLLECTBAANM KOHTPOND 3a peanu3aum-
el cBO60/bI CNOBa B MHTepHeT-npocTpaHcTse (Balkin, 2018).

HemanoBaxHO OTMETUTb U (haKT PasMbITUs reorpatuuecknx rpaHuL, B LU poBOM NpOCTPaHCTBE:
rocyfapCcTBeHHAA HPUCANKLNA NONPOCTY He MOXET PacnpoCTPaHATbCA Ha BCIO Tepputopuio fe-
ATENbHOCTU MHTEPHET-KOMMAHWIA, UTO B 3HAUMTENbHON CTENEHU BbIBOAUT U3 MX NOA Chepbl BAUS-
HusA rocyaapcrea (Stepanov & Nektov, 2021).

YKa3aHHble TeHAEHLMM HALAN NpAMOe OTpaxeHne B Poccuiickoit Mepepaumm: ocylwecTeneHme
HEKOTOPbIX OrpaHuyeHnin ceobopbl cnosa ¢ 2016 ., 2017 . n 2020 I. BO3NOXEHO COOTBETCTBEHHO
Ha BNajenblLieB HOBOCTHbIX arperaTopoB’, ayAMOBMU3yanbHbIX CEPBUCOB U COLMANBHbIX CeTeil™. Tak,
OHM 06513aHbl He AONYCKaTb MCNONb30BAHNE CBOUX PECYPCOB B LENAX COBEPLUIEHUS YTONOBHO Haka-
3yeMblX ieAHNIA, pa3rnalieHus CBeeH I, COCTABARIOLMX FOCYAAPCTBEHHYIO MMM UHYIO CIeLnanbHo
OXpaHsEeMyl0 3aKOHOM TaliHy, PacnpoCTpaHeHUs MaTepruanos, COfepXalux ny6nuuHble Npu3biBbl
K OCYLLECTBNEHNIO TePPOPUCTUYECKON AeATENbHOCTM UKW NYBAMYHO ONpPABAbIBAOLNX TEPPOPU3M,
APYTUX IKCTPEMUCTCKMX MATepPUAnoB, a TaKKe MaTepuanos, NponaraHgMpyLWmux nopHorpadmio,
KYNbT HACUMMNA N XECTOKOCTH, U MaTepuanos, COAePHaLLMX HeLeH3ypHYI0 6paHb. Momumo 3anpe-
LWAKoLWMUX HOPM BCTaeT BONPOC O TOM, YTO rOCYAAPCTBO AOMKHO Pa3BMUBATb U HanpaBneHue peryns-
TOPHbIX HOPM B OTHOLIEHUN UHTEPHET-KOPNOpaLmii. Tak, Hanpumep, A0 CUX NOP He ACHO OCTAETCSA
Nu «ABEpb OTKPBLITOM» AN TOCYAAPCTBEHHOTO PEryANPOBAHUA NOAUTUUYECKON OHNAMH-PEKNAMI
W NPAKTUKW HACTPOMKN PeKnambl U AAHHbIX HA KOHKPETHbIE FPYNMbl HAcCeNEeHNs, rae 3T0 HeobXo-
AMMO ANs 3alMTbl [EMOKPATUUECKNX NPOoLeayp B pamMKax M36MpaTenbHOro npaBa oOT UCKAKEHMI
(Dobber, 2019).

Bnagenew, nporpammbl ANA 3NEKTPOHHbIX BLIYUCANTENbHBIX MALMK, BNafenew, caita u (unu) cTpaHuubl Caitta B ceTn
«UHTEpHETY, KOTOpbIE MCMONb3YIOTCA ANA 06PABOTKM M PACcIPOCTPaHeHUst HOBOCTHOM UHGOPMALMK B CeTH «UHTEpHET»
Ha rocyaapcTeeHHoM A3bike Poccuiickoit Oefepaumn, rocyaapCTBeHHbIX A3blKax pecnybnuk B coctaBe Poccuiickoi Qe-
AEPaLyMN NN MHBIX A3bIKaX HapogoB Poccuiickoi Defepauyn, Ha KOTOPbIX MOXKET PACMPOCTPAHATLCA PeKNama, Hanpas-
NEHHAA Ha NPUBMEYEHNe BHUMaHUA NOTpebuTeNnei, HaxoAALMXCA Ha TeppuTopun Poccuitckon Mefepatyu, U A0CTyN
K KOTOPbIM B TeueHue CyTOK COCTaBNAET 60/ee OHOT0 MANIMOHA NOMb30BaTenei cetTn «MHTepHeT».

" Bpapenel caitta v (unn) cTpaHuLbl caiTa B ceTn «MHTepHeT», u (Unn) MHAOPMALMOHHOR cuCTeMbl, ¥ (unn) nporpam-
Mbl NS 3NEKTPOHHBIX BbIYUCAUTENbHBIX MALIUH, KOTOPbIE NPEeaHa3HaueHbl U (1K) NCMOMb3YITCA X NONb30BATENIMM
ANA NpefocTaBaeHns v (1nn) pacnpocTpaHeHna NOCPEACTBOM CO3LAHHBIX MMM NEPCOHANbHBIX CTPAHNL UHGOPMALUN
Ha rocyapcTBeHHOM A3bike Poccuiickoit Defepaumn, rocyaapCTBEHHbIX A3blKax pecny6nnk B coctaBe Poccuiickoi Qe-
JlepaLyMn UK MHbIX A3bIKAX HApoaoB Poccuickoi MefepaLyi, Ha KOTOPbIX MOXET PaCcNpPOCTPAHATLCA peKnama, Hanpas-
NEeHHaA Ha NpUBMEYEHNe BHUMaHUA NOTpebuUTeNnei, HaxoAALMXCA Ha TeppuTopun Poccuitckor Mefepatyu, U 10CTyn
K KOTOPbIM B TEUEHME CYTOK COCTABNAET 6o/ee NATUCOT ThiCAY NONb30BaTeNeil ceT «MHTepPHETY, HaXOAALLMXCA Ha Teppu-
Topuu Poccuiickoint Gegepaumu.
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Kak cnepyet u3 u. 1ct. 10.4 n u. 1 cT. 10.6 3akoHa 06 nHopmauun, Bnagenew, HOBOCTHOIO arpera-
TOpa W BNageneL, COLMaNbHON CeTH, 0653aHbl, B TOM UMCIe He JONYCKATb PacNpOCTPAHEHME HOBOCT-
HOM WHAOPMALMN C LENbIO ONOPOUNTD FPAXKAAHMHA U OTAE/bHbIE KATEropUM rPaxaaH no Npu3Ha-
Kam nona, Bo3pacta, PacoBoii MU HALMOHANBHOW NPUHAANEKHOCTH, A3bIKA, OTHOLIEHUS K PENUTIM,
npodeccun, MecTa XUTeNbCTBa U PaboTbl, @ TAKKE B CBA3N C UX MONUTUYECKUMU YOEXAEHUAMY;
He [oNycKaTb PacnpocTpaHeHne HOBOCTHON MH(OPMALLMM O YACTHON XU3HN TPAXKAAHNHA C HapyLe-
HUEeM rpa¥faHCKoro 3aKoHoAaTeNbCTBa.

Cneunduka ocywecTBNsieMol BNafenbLamMi COLMANbHBIX CETeil AeATeNbHOCTM Npefonpeneni-
na TaKKe psg WHAMBUAYANbHLIX 06S3aHHOCTEN: BNajeneL, CoLManbHON ceT 06513aH Takke co6ito-
A3aTb NPaBa M 3aKOHHble WHTEPECHl TPAXAAH W OPraHM3auui, B TOM 4uCne 4ecTb, JOCTOUHCTBO
W [enoByl0 penyTauuMio rpazaaH, AeNoBYl0 penyTaluuio OpraHNu3aLpil; OCyLWeCcTBAATL MOHUTOPUHT
COLMANbHON CETU B LieNSX BbIABNEHMNS 3anNPeLyeHHON 3aKOHOAATENLCTBOM MH(OPMaLMK, Hanpumep,
NHopmaLMK 0 cnocobax coBepLIeHUs CaMOy6MIACTBA, AN MHAOPMALMN O CNOCOHBAX U3rOTOBNEHMS
HApPKOTUYECKMX CPeacTs.

B 2021 r. B Poccuu Ha Lenblit psp TEXHONOTMYECKNX KOPMOPaLuMi rocyfapCTBEHHbIMI OpraHamiu
AeNCTBUTENbHO ObINN HANOXeHbl 0653aTeNnbCcTBa MO MOHMTOPUHIY KOHTEHTa WX MOnb3oBaTenei.
Tak, B AHBape 2021 I. B COLMANbHbIX CETAX HAYanu NOABNATHCA NPU3bIBbI K Y4aCTUIO B HECOrNaco-
BaHHbIX NYBANUYHBIX MepONPUATUAX, B CBA3W C YeM FeHNPOKypaTypa Hanpasuna B POCKOMHaA30p
yKasaHue 06 orpaHuMyeHuu JOCTyna K pecypcam, B KOTOPbIX Pa3MmeliatoTcs nogobHble coobuue-
HUA". POCKOMHa30p Hanpasui COOTBETCTBYIOWME TpeboBaHWA aAMUHUCTPALMAM «BKoHTakTen™
n TikTok™. 23 aHBapsa Ha oduumManbHOM cailTe PockoMHaa30pa 6bino ony6nuKoBaHO CoobLieHNe
0 TOM, UTO Ha TeKYLYN MOMEHT BCEro yAaneHo 89 % COOBLIEHNI OT UNCNA BbISIBIEHHbIX.

JlymaeTcs, uto 3pheKTUBHOE B3aMMOAEIHCTBME KOHTPONBHOMO OPraHa U COLMANbHBIX CeTel 06Y-
CNOBNEHO B NEPBYI0 0uepefib BO3MOXHOCTbIO NPUBEUEHNUS BNAENbLEB CAUTOB K afMUHUCTPaTIB-
HOW OTBETCTBEHHOCTM 33 HapylleHue NOpPAAKA OrPpaHUUeHUs AOCTYNA K 3anpeweHHol nHhopma-
uum. Tak, u. 11 u. 2 cT. 13.41 KoAN PO npeaycmaTpuBaioT CaHKLMIO ANA IOPUANYECKUX NULL B BUAe
AAMUHUCTPATMBHOMO WTpada B pa3Mepe OT BOCbMUCOT ThiCAY [0 UETbIPEX MUNNMOHOB py6rei.
OpnHaKo, NPUHATBIX Mep OKas3anocb HefOCTaTOYHO, U POCKOMHAA30p Hanpasui B CyA NPOTOKOMb
06 afIMMHUCTPATMBHOM NpaBOHapYyLeHMKM B OTHOWeHUN Facebook, Instagram, Twitter, «BKoHTakTe»,
«0pHoKnaccHukm», YouTube®. Hanbonee 3n0CTHbIM HapyLIMTeNeM ABNSETCA COUManbHas ceTb Twitter,
KoTopas ¢ 2017 He yaanuna 2862 matepuana C 3anpeleHHol uHdopmaumein no 28 Toicsuam Tpe6o-
BaHMI 06 ynaneHun ot PockomHaa3opa®. KomnaHus Google LLC yxe onnatuna wtpad B pasmepe
3 MNH py6neil 3a HeUCNonHeHNe TPEGOBAHNI B COOTBETCTBMM C Y. 2.1 CT. 13.40 KAl PO™,

BO3MOXHOCTb HANOXEHNS Mep IOPUANUYECKOI OTBETCTBEHHOCTM HA MHTEPHET-KOMNAHMM 33 Hefo-
CTaTOYHOe perynmpoBaHue npasun peannsauun cBobodbl CI0BA U HapyweHue nNpas Apyrux nonb-
30BaTenel paccmarpmsanach Takwe u ECMY. EBponeitckuit Cya no npaBam uenoBeka npuien
K BbIBOfY, UTO NPMUBMIEYEHNe HOBOCTHOIO MHTEPHET-NopTana K OTBETCTBEHHOCTH 3a NMPUUNHEHUE MO-
panbHOro Bpeaa TPeTbuM NULAM BCefCcTBUe NybanKaLumu nonb3oBaTensmMu noptana ockopbutennb-
HbIX KOMMEHTap1eB Npu onpefeneHHbIX 06CTOATENbCTBAX He CBUAETENbCTBYET O HAPYLWEHUN NpaBa
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Ha CBO6GOAHOE pacnpoCTpaHeHWe MH(OPMaLMKM, FapaHTMPOBAHHOMO cTaTbeil 10 KoHBeHumuu".
Becbma cTporui noaxop bonblwoin Manatbl K AeATENBHOCTM KPYMHOTO KOMMEPUYECKOro HOBOCTHOTO
nopTana o0T4acT KOMMEHCKUpYeTcs CrneLnanbHbiMU 0roBopkamu. Bo-nepsblX, BbIBOAbI, COAEpXaLLN-
ecsl B MOCTaHOBNEHWN, NPUMEHUMbI UMEHHO K HOBOCTHbIM WHTEpPHET-NopTaNaMm, U He KacaloTca Anc-
KyCCUIl B COLMANbHbIX CETAX, HA (hopymax 1 B 6norax. Bo-BTOpbIX, NpUBNeUeHne NHTEPHET-NOPTANA
K OTBETCTBEHHOCTU 6bINI0 CBA3AHO C HEMPUHATUEM JOMKHbBIX MEp B OTHOWEHUN ABHO HE3aKOHHbIX
KOMMEHTapueB, BO36YXAAIOLMX BPaXady W NPU3bIBAIOWMX K HACUNNIO («A3bIK BPaWIbl») U, COOT-
BETCTBEHHO, HEe MONb3YIOWNXCA 3awuTol cTaTbk 10 EBponeickoit KOHBEHLMN NO NpaBam YenoBeka.
OCO6EeHHO CTOUT OTMETMUTb, UTO MOA JOMKHBIMKU Mepamm Cya NOHUMAET He3ameanuTeNbHOe yaanexne
HOBOCTHbIM WHTEPHET-NOPTANOM COPHbIX KOMMEHTapUeB HeMoCPeaCTBEHHO Nocne ux nybnukauuu,
a He OTCYTCTBUE NpeaMOfepaLn KOMMeHTapues.

L‘|2\CTH0[I[)21B0BbIe MEXaHWU3Mbl OrpaHUYEHUA CBOﬁOﬂ,bI CJl0Ba

WHTepHET-KOMNAHUKN MOTYT OCYLWECTBAATb TO AWM WUHOE PerynupoBaHue NpaBui NoBefeHUs
nonb3oBatenei u 6e3 CaHKLMOHUPOBAHUA CO CTOPOHbI FOCYAAPCTBA, CAMOCTOATENbHO YCTaHABNMBaS
HEKOTOpble OrpaHNUEHNs CBO6BOAbI CNOBA, MW Pa3BUBas 3aKOHOAATENbHbIE NONOXKEHUS. MpK 3TOM
XOTb B CETU VIHTEPHET 1 NPUCYTCTBYET PYCCKOA3bIUHBIA CErMEHT, Npeo6iafaloT B HeM, 6e3yCNoBHO,
aHITOoA3bIYHbIE CO06LLECTBA W NNAT(OPMbI, KOTOPbIE YCTAHABANBAKT NOANTUKY HA OCHOBE COBCTBEH-
Hoil TepMuHonoruK. Cama CTpyKTypa MHTepHETa CONPOTUBAAETCA LEHTPaNM30BaHHOMY YNpaBneHuio,
B TO BPEMSA KaK BO3MOXHOCTM, KOTOpble OHa NPeAOCTaBASAET ANA BbIPAKEHUS, 03HAUALOT, UTO AXKE r0-
Nn0ca C 0YeHb HebONbLIOW ayguTopuert MoryT 6biTb yenblwanbl (Land, 2020). B aeicTBUTENbHOCTH
yrpaBneHne MHEHUAMU B OHMANH BbIFMSAMUT ropasao 60nee MOHONUTHBIM. Bo MHOrom 310 ABNSET-
€A Pe3yNbTAaTOM YACTHON «3aKOHOTBOPUECKOMY 1eATENbHOCTU UHTEPHET-NOCPEAHUKOB. I3MeHeHune
NPUBbLIYHOM hOPMbI NPABOBOIO PErYNMPOBAHNSA MHTEPHET-NPOCTPAHCTBA elle Pa3 CBUAETENbCTBYET
06 yTpaTe pelwalolleil ponn cyBepeHuTeTa rocyaapcTBa i BO3MOXHOCTI NPUMEHEHMUS roCyAapCTBEH-
HOTO annapata npuHyxaexus (Stepanov & Nektov, 2021).

Tak, komnaHusa Facebook B pa3pabotaHHbix Hopmax coobuiecTBa yCTaHaBMBAET OrpaHUYeHNs
CBO6O/bl BbIPAXXEHUA MHEHUI, KOTOPble KOPPEnupyrT YCTAaHOBNEHHbIM B POCCUIICKOM 3aKOHOAA-
TeNbCTBE OrpaHMYeHUsM CBOOGOAbI CNOBA WK OTPACNEBbIM 3anpeTam Kakoro-nmbo nosefeHus™.
Hanpumep, orpaHuyeHus KacawTca nponaraHgbl NpUYMHeHUs U3MYecKoro Bpeaa, HaCubCTBEH-
HOTO NOBeeHNS, CAaMOY6UIICTBA, CEKCYaNbHOM IKCNNYaTaLmMm AETei, COBEPLIEHN BPAXAEe6HbIX fel-
CTBUW NO OTHOLIEHWIO K APYTUM NIOAAM, U T. .

Tem He MeHee HEKOTOPbIe NONOXEHUS, YCTAHOBNEHHbIE B HALMOHANbHOM 3aKOHOAATENbCTBE, Ha-
X04AT oTpaweHune B Hopmax coo6LecTBa B HECKONbKO BULOM3MEHEHHOM, PaClUMPEHHOM BapHaHTe.
B uactHocTw, Facebook npeanaraet cnepyiollee noHMMaHue BPaxae6HbIX BbiCKa3blBaHMI: NpAMble
Hanaku Ha Niogen, MOTUBUPOBAHHbBIE XapaKTePUCTUKAMM, MOANEXAIMMK 3aLUTE OT AUCKPUMU-
Hauuu. Mog HanagKamu MOHUMAIOTCA arpecCUBHbIE UM YHUKAIOWMNE YeNOBEYECKOe [OCTOMHCTBO
BbICKa3blBaHWA, BPeLHble CTEPEOTUMbl, YTBEPHKAEHMS O HEMOMHOLEHHOCTH, BbIPAXXEHWE NPe3peHns,
OTBPALLEHNUA UKW HENPUATUSA, PYraTenbCTBa, @ TaKKe NPU3bIBbI K U30AALUN UAN CerperaLyim.

Kpome TOro, MOXHO BblAeAUTb cnepylowme npobnembl PerynupoBaHus, YCTaHABAUBAEMOrO
B Hopmax coobuwectBa. Bo-nepsblx, HabnogaeTcs fBHaA nNpobnema ¢ ACHOCTbIO: JOKYMEHTbI Ha-
NUCaHbl B CTUNE, He NPefHA3HAYEHHOM AN YTEHUS WAU MOHUMAHWA NoNb3oBaTensamu. Bnpouem,

7 Delfi AS v. Estonia, app. no 64569/09, ECHR, Grand Chamber, 2015.
B URL: https://www.facebook.com/communitystandards/introduction (flata o6pawenus: 30.08.2021).
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Nomnb30BaTeNN CaliToB COLMANbHbIX CeTel B NOAABNAIOWEM GONbWNHCTBE He UNTaloT Hopmbl C006-
wecTea. Bo-BTopbIX, Mano Toro, uto Hopmbl CO06LECTBA YACTO HEACHDI, BCE OHWU MOTYT ObITb U3Me-
HeHbl B OJHOCTOPOHHEM NOPsAKe NO pelweHuto nnatdopmbl. MpumepHO NONOBUHA NNATOPM B3S-
N1 Ha cebs onpeeneHHy0 OTBETCTBEHHOCTb 3a UH(OPMUPOBaHNE NONb30BaTeNeil 06 N3MEHeHNN
Hopm nocpecTBOM 3NEKTPOHHOI NOYTbI MK YBEAOMNEHMS, PA3MELLEHHOTO Ha CaMOM caliTe. TONbKo
Facebook npegoctaBnsn nonb3oBatensim BO3MOXHOCTb MPOCMATPUBATb U KOMMEHTMPOBATb U3Me-
HeHWs [0 TOro, KaK OHM BCTYNAT B CUNY, HO K HAacToALLEMY BpeMeHM 3Ta KOMNaHWUs yxe oTKa3anacb
OT IeMOKPaTUYeCKOro MexaHu3ma ronocoBaHus (Suzor, 2018). MpumeyaTenbHo, UTO HEKOTOPbIE Nnat-
thopMmbl He 063YIOTCA YBEAOMNSATb 06 3MEHEHUAX, BMECTO 3TOro Tpebys OT Nonb3oBaTeneil HecTu
OTBETCTBEHHOCTb 33 NOCTOAHHYI0 CAaMOCTOATENbHYI0 NPOBEPKY PUANUECKNX YCNOBUN C LEAbIO Bbl-
ABNEHNSA NX BO3MOXHbIX U3MEHEHNNA.

CTOUT OTMETUTb TaKXKe, UTO B CBA3M C PacCNpPOCTpaHeHMEM KOPOHABUPYCHON uHdekumumu nnatdop-
Mamu 6bin BBEAEH LEMblid PAA HOBbIX OFPaHUUEHUIA. B UacTHOCTM, TaKue OrpaHUueHus Hanpasne-
Hbl Ha 60pbby C Ae3uHopMaLmei, TO ecTb C 3asiBNEHUAMI, KOTOPbIe N0 MHEHUMIO OpraHoOB 3Apa-
BOOXPaHEHUs ABNAIOTCA NOMHbIMU U MOFYT CNOCOHCTBOBATb CO3JaHMI0 HENOCPEACTBEHHON Yrpo3bl
npuunHeHus usmueckoro Bpefa. Hanpumep, K nognexaemy orpaHNYeHUAM OTHOCUTCA KOHTEHT,
3aABNAOWMIA 0: CBA3W 3apaxeHuss COVID-19 ¢ TexHomorusimu CBSI3W 5G; HanMuMM MMMYHUTETA
K COVID-19 y npeacTaBuTeneil Kakoi-nubo rpynmbl; CyWeCTBOBAHUM KaKOro-nM6o rapaHTMpOBaH-
HOro cpeacTBa NpodunakTukm unu neuenns COVID-19 go ogobpeHNs Takoro CPefCTBa; HECOCTos-
TeNbHOCTU HOLIEHNA MACKN AN UL AN1A NOMOLLYM B NpefoTBpalLeHunm pacnpoctpaHenus COVID-19;
OTPUL@HMK CyLlecTBOBaHNSA 3a6oneaHus COVID-19 unu ero naHaemuu; u ap. B uncne nocneacTsuil
HeogHOKpaTHOro ony6nukoBaHusa gesnHdopmauun o COVID-19, BakumHax W 34paBOOXPaHEHUN —
OrpaHiueHne pacnpocTpaHeHus, yaaneHue n3 pekomeHaaumnin unn yaaneHue ¢ caidta. Ho Bce-Taku,
TaK WK MHaue TEXHONOrM AN KOHTPONS KOHTEHTA Ha WHTepHeT-nnatopmax 6e3 uenoBeyeckoro
Ha/J130pa MOTYT NOMELATh UCMONb30BAHNI0 CBOBOAbI CNOBA uneHamu 06uiectsa, (Oliva, 2020) Tak
KaK 4acTo OLEHUBAIOT Pa3Hble JaHHbIE B KaUeCTBe BPaXae6bHbIX BHE KOHTEKCTA. B nuTepatype ume-
€T MeCTo NpeanoXeHue, KOTOPOe 3aKMUAeTC B TOM, YTO NNaTOPMbl AOMKHbI U36eraTb CUCTEM,
B KOTOPbIX MOEpaLys 0TAENbHbIX COO6LEHNN BbINONHACTCA COTPYAHMKaMI nnaTdopmbl unn N, Tak
KaK Heo6X0fMMa NPOEKTUPOBKA U BHELPEHNE CUCTEM, B KOTOPbIX 3Ta 33/1aUa BbIMOMHAETCA UCKOUM-
TeNbHO camumu nonb3osatensamu (Hartmann, 2020).

MpoBOAA aHANOrui0 MeXfay AAHHLIMW OrpaHMuYeHUsMM Ae3MHBDOPMALMM M YCTAHOBEHHbBIMU
B POCCUICKOM 3aKOHO/ATENbCTBE OrPaHUUeHNAMIU He0CTOBEPHO MHGIOpMALLMK, CieayeT OTMETUTD
cnefytolee. YCTaHoBNEHHbIe B [paBuUnax coobLecTBa orpaHnueHns NpeactaBnsioT 060 CTPONHyI0
cucTemy NoAPOGHLIX MpaBWs, NO3BOAAIOLLYI0 NO6OMY NOMb30BATENIO OLEHUTb PUCKK OrPaHUYEHUS
ero ny6nukaLuu. Bmecre ¢ Tem Takue orpaHUUeHus 3aTparnBaioT NPaKTMUeCKu Nl6bon acnekT Kopo-
HaBUPYCHOW MHEKLUK, KpUTepUM Ae3MHAOPMaLMKM YCTaHABNMBAIOTCA B 3aBUCUMOCTY OT NO3ULMIA
OpraHoB 3paBOOXPaHeHNs, a KOHKPETHble Mepbl OFPaHUUYEHUs BBOAATCA Ha OCHOBAHUM pelleHMid
COTPYAHMKOB CTOPOHHMX OpraHu3auuilt no nposepke hakToB. MpefcTaBNseTCA, UTO Takoe Kopnopa-
TUBHOE PErynnpoBaHie MOXET NPUBECTM K OFPaHUUEHMI0 MHEHMNIA, He COOTBETCTBYIOWMX pa3aense-
MblM PYKOBOLCTBOM KOMMAHUW.

PerncTpupysacb B COLUMANbHOI CeTH, NOMb30BaTeNb NPUHUMAET ee YCNOBUSA UCMNONb30BaHNA, KOTO-
pble cofepxat npaBuna uMdpoBoro NoBeAeHUS 1 HanarakT onpeaeneHHble OrpaHnueHns Ha cB06o-
Ay cnoBa. [ToCcKonbKy NpUHUMaeMble MHTEPHET-KOMMaHUAMU Mepbl MOTYT MPUBOAUTD K HapyLIEHNIo
CBO6O/Ibl BbIPAXXEHU MHEHWIA, NPEACTABNSAETCA, UTO AOMKHA 6bITb AOCTYMHA NpoLeaypa NPoBepKi
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WX NErMTUMHOCTM, UTO BMMCbIBAETCS B KOHLENLMIO MO3UTUBHBIX 0683aTeNbCTB rocyaapcTea no ct. 10
EBpONenckoil KOHBEHLMM O NPaBax YenoBeka.

B counanbHoit ceTi Instagram 6bino yaaneHo 6onee 500 akkayHTOB, KOTOPble NPU3bIBANY NoJb30-
BaTe/eil He X0AUTb Ha HeCcornacoBaHHbIe NybnuuHble MeponpusTua®. Facebook Takxe 3abnokuposan
HOBOCTHOE coobLeHue TACC 0 3aiepaHnm CTOPOHHUKOB YKPAUHCKOW PafuUKanbHOM OpraHu3aLmm, Ko-
TOpoe 6bI10 0CHOBAHO Ha otuuManbHbiX AaHHbIX OCBb n CneacTBeHHOTo KomuTeTa®. Takum 06pasom,
NpaBo Ha CBOBOAY CNIOBA OrPaHMUNBAETCA KOMMNAHUAMM, OCHOBHOW Li/Ibo AGATENbHOCTU KOTOPbIX fB-
NAETCA NpefocTaBneHne NNatthopmbl AN BbIPAKEHUS MHEHUI U KOMMYHUKALLMK, MO NPUYMHE HECOB-
nageHuns TOUEK 3peHNs Ha Te UK UHble NONUTUYECKME MW OBLLECTBEHHO 3HAUMMbIE COBbITHS.

CerogHA yueHbIMK NpeanaraeTca CneayloLan npaBoBas CTPYKTypa perynmpoBaHna orpaHuueHus
CBOGOABI CNIOBA MHTEPHET-KOPNOPALMAMN, KOTOPAs 3aKNIOYAETCA B NOITANHOM AeNEHUM NpoLeaypbl
orpaHuueHus. Tak, NpoLecc MoepaLun KOHTEHTA pa3deneH Ha TPU YacTy: CUCTEMA YBEAOMIEHUH,
NPUHSATUE PelleHn 1 Bo3MelLeHue yulepba. Bo-nepsblx, 3Tan yBeAoOMIEHNs BKNOYAET B ceba npo-
LLecc, nocpescTsoM KOTOPOro nosib30BaTe/i Y3HAKOT 0 Pa3/iMUHbIX 3Tanax npoLesypbl MoAepaLnm
KOHTEHTa, KOrfla NOoMb30BaTeNb ABNAETCA NOCTAaBLNKOM YBEAOMIEHNA UM NOCTABILIMKOM KOHTEH-
Ta. Bo-BTOpbIX, 3Tan NPUHATUA PelleHNs KacaeTca NPUYMH W NOCNEACTBUIA yaaneHus unn 6noku-
POBKWU KOHTEHTA. B-TpeTbux, Ha 3Tane BO3MELEHUA ywepba nonb3oBaTeNu MOryT 3anpalinsaTb
y OHNaH-NNaTopm NepecmoTp Nepsoro pelieHns nNpu cobAeHUN onpeaeneHHblx ycnosui (De
Gregorio, 2020).

Moxanyi, Hanbonee cepbe3HbIM OrpaHUUeHneM cBo6oabl CNoBa B CeTH IHTEPHET CO CTOPOHbI UH-
TEPHET-KOMNAHWIl AIBNAETCA OTKa3 B A0CTYNe K ny6nuuHomy (opymy, Hanpumep, yaaneHue akkayHTa
B COLMANbHOM CETH, NOCKOMbKY 3TO BEAET K HEBO3MOXHOCTU peanusalui cy6bekToM CBOEro npa-
Ba Ha cBo60AY CNoBa. Takoe OrpaHNUEHIe, Kak NPaBMAO, HaNpPaBNEHO Ha 3aWKUTY UHbIX LEHHOCTEN
U NpaB ApYrux niofen, uto, OAHAKO, He UCKNIOUAET, UTo TaKue Leni MOryT MMETb U NONUTUYECKYIO
oKpacky. TaK, akkayHTbl AeiicTBytoLLero B To Bpems Mpe3naeHTa CLIA loHanbaa Tpamna B Facebook
1 Instagram 6binn 33610KMPOBAHbI 1O OKOHUAHMA CPOKA €ro NOHOMOUMNIA CO CCbINKOM Ha TO, UTO npe-
3WAEHT CBOMMM NYBAMKALMAMMN NbITAETCA NOAOPBATb MUPHBIA Nepexoa BnacTu?.

OfiHaKO B HEKOTOPbIX C/lyyasX BO3MOXHO BOCCTAHOBUTb HAPYLLEHHOE TEXHONOTMYECKUMMN KOPNOo-
paumsiMn NpaBo Ha cBo6oay CnoBa B cyae6HOM nopsgke. Tak, no pewennio komnanuu Google LLC
NPOCMOTP AOKYMEHTANbHOIO hunbma-paccnenoBanns «becnan», pa3meweHHOro Ha o uLMaNbHOM
kaHane YouTube TenekaHanom «Poccus 1» (BITPK) BO3MOXeEH TONbKO aBTOPU3MPOBAHHBIM NOMb30-
BaTensiM, KOTopble nepes NPOCMOTPOM NPeaynpexaaloTca 0 ToM, YTo «Creaylowuii KOHTEHT 6bin
uaeHTuduumMposaH coobuiecteom YouTube Kak HenoaxoAswWwnit UAKW OCKOPGUTENbHbIA ANS HeKo-
TOpbIX ayauTopuit. NMpUHUMANTE pelleHne CamoCTOSTeNbHOY. Y0BNETBOPAA UCKOBbIe TpebOBaHMs
NPoKypopa 06 YCTPaHeHUM YKa3aHHbIX OrpaHWUYeHNi, CYA YKa3an, uTo OTBETUMK Hapywun Tpe6o-
BaHMA 3aKOHa 0 CBOGOAHOM MONyuYeHUK MHopMaLMK, AONYCTUN LEH3YPY CPEACTBA MAcCOBOM MH-
thopmauuu. Cyn oTMETMA, YTO OTBETUMK — KOMNaHus Google LLC — He ABNAeTca obnapatenem WH-
thopmauuu n NOTOMy He HajeneH NPaBOM pa3pelarb UM OrPaHMYMBATL AOCTYN K MHGOpMaLmK,
onpenenaTb Kakue-nubo npusHaku foctyna Kk uHdopmauuu. CBeaeHus, cogepxaimuecs B hunome
«becnaH», He OTHOCATCA K MHGOpMALLMK, PaCnpOCTPAHAEMON C HapylWeHNeM 3aKOHa2

¥ URL: https://www.forbes.ru/newsroom/biznes/422569-instagram-udalil-530-akkauntov-za-popytki-vvesti-v-zabluzhdenie-

2 AnennAuMoHHOE onpefeneHne MoCKOBCKOTO FOPOACKOrO CyAa OT 24.02.2021 no aeny NO 33-4391/2021.
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Momumo TOro, uTo perynnpoBaHne CBO6OAbI CNOBA B CETU UHTEPHET 3aTparMBaeT camux Cnu-
KepoB, TO eCTb NNLL, peanu3yiolLnx npaBo Ha CBO6OAY CNOBA, OHO TaKXe B ONpefeneHHon Mepe
BNUAET Ha NNL, KOTOPble peann3yioT CBOe NpaBo Ha cBO60AY MbiCAW U CBOGOAY AOCTYNA K UH-
thopmaumun. Ha uHGOpMaLNOHHBIX NnaTGopmax B CETU WHTEPHET 3adaHHble anropuTMbl ITUX
nnatopm MOryT NpeaocTaBnATb MHGOPMALUI NONb30BaTeNsM OnpefeneHHbiM 06pa3om,
Kak 6bl unbTPya ee. ITo 060CHOBbIBAETCA TEM, UTO HACTPONKM NNATOPM NO YyMONYaHUIO Tpe-
OYI0T COrNacusa Ha «CUCTeMbl NepPCOHANNU3aLMn nNAaThopmbi». B HayuHoW nuTepaType AaHHbIA
acneKT aeaTenbHOCTU Nnatdopm Bbi3biBAeT 06€CNOKOEHHOCTb, B CBA3M C YeM KOHCTaTUpyeTCs,
uTO 3aKOHOAATeNeM Morna 6bl HbITH NPeANoXeHa Mepa, BANAIOWAA Ha aBTOHOMHOCTb NONb30Ba-
Teneil MHTepHeT-NNaTdopm, NyTem BBefeHUA 06513aTeNbHbIX GOPM NPO3PAUHOCTH B OTHOLEHUM
NPUHATUS aNTOPUTMUUECKNX PeLEHNN, Nexalux B OCHOBE CUCTEM PEKOMEHAALNA N0 KOHTEHTY,
u nytem Tpe6oBaHMsa K nnatdopmam obecneunBatb 6OMbWNIA KOHTPONb NONb30BATENSA HAf pa-
60TOM TaKMX CUCTEM — HanpuUMep, NO3BONAA NONb30BATENAM UCKMIOUATb ONpPefeNeHHbIN KOHTEHT
unu nctounukn (Sander, 2021).

3aKJiyeHue

locynapCTBEHHOE perynupoBaHue Npeaonpenenuno Cneaylolyio cuctemMy orpaHuueHnin co6o-
[bl CNOBA B CeTN NHTepHeT.

Bo-nepBblX, NpeaycMOTPEH MeXxaHW3M B10KUPOBKI CAiTOB, Ha KOTOPbIX PacnpocTpaHeHa 3anpe-
LieHHas nHdopmauus unu MHdopMaLua, pacnpocTpaHsemas C HapylweHuem 3aKkoHa. Kak npasuno,
OrpaHiueHne [oCTyna K COOTBETCTBYIOWEN MH(OPMALNN OCYLIECTBASETCA CUNAMI CaMUX YYACTHU-
KOB MHTEPHET-KOMMYHUKALMI HA OCHOBAHUW YBeAOMNEHUs OT POCKOMHaA30pa: B Cllyuae, eciun cam
Bnajenel caiTa He yaansieT cOOTBETCTBYIOLLYI0 MH(OPMALLMIO 06S3aHHOCTb NO OFPaHUYEHNIO AOCTY-
na K caitTy BO3/10XEHa Ha NpoBaiepa XOCTUHTa, B CyYae ee HeMCNONHEeHNs AOCTYN OrpaHNYMBaeT-
s onepaTopom CBA3N.

TeHAEHUMAMN 3aKOHOAATENbHOrO PerynupoBaHMs OrPaHUUEHUA CBOGOAbI CNOBa B CETU
NHTepHeT B faHHOW chepe ABNAKOTCA NpeobnajaHue aAMWHUCTPATMBHOTO NOPsSAKA NPUHA-
TS peleHnit o 6NOKMPOBAHUM fOCTYNa K MHAOPMaLuK, pacwupeHne cdepbl YCMOTPeHUs
CO CTOpOHbI [eHepanbHOW NPOKYpaTypbl, OPUEHTUPOBAHME Ha HeOMpefeNeHHble U OLEHOY-
Hble TEPMUHDI.

Ha 0CHOBaHUM NPOBEAEHHOrO aHann3a MOXHO OTMETUTb CneayloLme npobnembl 3aKOHOAATENb-
CTBa, aAMUHUCTPATUBHOM M CYe6HON NPAKTUKKM NO AeNnaM 0 6NOKMpPOBKe canTos B Poccuu.

Bo-nepBbiX, 3aKOHOM YCTaHOBNEHbl UpE3MEPHO WMPOKME N HEKOHKPeTHble 0CHOBAHUA ANd orpa-
HUUYEHMA [OCTYNa K MHTEPHET-pecypcaMm, uTo CO3AaeT npobnemy NpaBoBOW HeonpeneneHHOCTH
ANA nonb3oBatenen ceT MHTepHET U NpeanonaraeT W1pokne npeaenbl yCMOTPeHUs AN NpaBonpu-
MeHuTens. Bo-BTOpbIX, Tpe6OBAHNS YNONHOMOUEHHbIX OPraHOB 06 OrpaHMueHNUN [OCTYNa K canTam
3aUacTyl0 He OCHOBbIBAIOTCA HA 3aKOHE. B-TpeTbuUX, OrpaHNUEHUAM MOXET NOANEXATb U 3aKOHHbINA
KOHTEHT. B-ueTBepTbiX, POCCUICKOE 3aKOHOAATENbCTBO HE NpeaycMaTpUBaeT NpoLeccyanbHble ra-
paHTMM ANA yuacTus BNaJenblLeB calTa B npoLeaype orpaHuueHns A0CTyna 1 He copepxuT addek-
TUBHOTO MeXaHWU3Ma AN 0CriapuBaHNsa GNOKMPOBOK CalTOB.

Kak 6bi10 oTMeueHo B [loknaje 0 cucteme orpaHMueHuin cBo6ofbl cnosa B Poccuu, noaro-
TOBNEHHOM MeXayHapoaHON NpaBo3aliUTHOW opraHu3aumeit Human Rights Watch B 2017, psa
npuHATbLIX nocne 2012 roga 3akoHoB P® nocnefoBaTenbHO HanpaBneHbl Ha CyXeHWe npo-
CTPaHCTBA ANS 06WWECTBEHHbIX ANCKYCCUI, B TOM unucne B MHTepHETe, U 0CO6GEHHO NO BONpPOCaM,

68 ARTICLES



Liuchposoe npaso. Tom 2, NO 3, 2021, c. 55-70
91.C. ®nutep / Peanu3auma ceobobl C0Ba B LMGPOBON cpeae

KOTOpble POCCUIACKME BNACTWU CYUUTAT ANA cebs HeyaobHbIMM MAM upeBaTbiMU PACKONOM
B 06LlecTBE?,

CneayeT TakKxe elle pa3 yKa3aTb, YTO B HACTOALLEE BPEMSA NPaBO HA CBO6OAY CNOBa, peanuyemoe
B ceTi VIHTepHeT, orpaHNuMBaeTCcA Mepamit, NPUHMMAEMbIMI He TONbKO FOCYAAPCTBOM, HO 1 UHTep-
HET-KOMNaHUAMM.

Meccenmxepsbl, Baeo-nnatopmbl U COLMANbHbIE CETU MPEAOCTaBNANT 60MblIME BO3MOXHOCTY
ANA peanu3auum rpaxaaHamm u cpeacTBamMi MaccoBo MHOPMaLMM CBO60AbI BbIPAXEHUS MHEHWHA.
NHhopmaLns MOXeET pasMellaTbcsl TakKe U Ha CaMOCTOATENbHO CO3ABAEMbIX COBCTBEHHbIX CaiTax.
KntoueByto ponb B OrpaHnYeHuy CBOHOAbI CNOBa B CETU MIHTEPHET MrpaeT orpaHnyeHmne JocTyna nofb-
30BaTenen K NHTepHeT-pecypcam NOCPEeACTBOM BO3MOMEHMS COOTBETCTBYIOLLEN 06S3aHHOCTU Ha one-
paTopoB CBA3W. 3aKOHOAATENIbCTBO YCTAHABMMBAET WMPOKMI NepeueHb CY6bEKTOB, KOTOpble MOryT
BbICTYNATb MHULMATOPAMU NPUHATUS MepP NO OTPaHUYEHMI0 LOCTYNA, a TAKXKE BECbMA pa3mbiTbie (op-
MYNIMPOBKW OCHOBAHW. OrpaHNueHUs BBOAATCA Takke W Baaenblami pecypcos, Ha KOTOPbIX pa3me-
LWaeTcs MHAOpMaLMA: X AfMUHUCTPALMM CAaMOCTOATENIbHO YCTAHABNNBAIOT NPaBUNa, perynupylowme
CB060OAly CNOBA, HAHMMAEMbIE UMW CYKObI OLEHMBAIOT Pa3MelLeHHble Ny6nuKaLumu Ha NpeamMeT cooT-
BETCTBUSA TaKUM NpaBMNaM, 1 B Cyuae HapyleHWs NOCTbl MAK AaXe aKKayHTbl NONb30BaTeNen 61oKu-
pYIOTCA, UMW NPUHUMAIOTCA MEPbl N0 YMEHbLUEHIIO 0XBATa HEXENATENbHOM Ny6nuKaLum.
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* ABTOp, OTBETCTBEHHbIIA 33 NEpPenucky

This is not the first time that scientists from the Institute of Legislation and Comparative Law
under the Government of the Russian Federation have demonstrated to the scientific community the
true results of interdisciplinary research; there is a gap in domestic legal science regarding solving
modern scientific problems by integrating and generating knowledge and methods from various
scientific fields, which these scientists fill. This is especially important in conditions when interdisci-
plinary research is not popular enough in domestic science; thus the results obtained usually take a
long time to be evaluated and slowly gain recognition. One such study is the monograph “Changing
of Technological Orders and Legal Development”, which follows the direction of post-nonclassical
legal science based on interdisciplinarity as one of the fundamental principles of cognition.

The author’s team consists of well-known scientists — specialists in jurisprudence, in whose
works the urgent problems of the development of the legal sphere in the context of digitalization
and the widespread development of modern technologies have been repeatedly raised. The ex-
isting groundwork in the study of various issues of the mutual influence of law and technology
allowed the authors to move on to the study of fundamental problems of historical and legal
development through the synthesis of the achievements of legal and economic theories.
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Academician T. Y. Khabrieva (2010) notes that “economic theory and jurisprudence as social sci-
ences are linked by the unity of their universal and general scientific methods". This position opens
up wide opportunities for Russian researchers to discuss the mutual influence of economic and legal
science for the benefit of solving the problems of state and social development.

Research by D. A. Pashentsev, M. V. Zaloilo, and A. A. Dorskaya focuses on the trend of the deve-
lopment of international social science. It explores relationships, mutual influence, and conceptual-
categorical interchange, defining new areas and directions of the search and generation of know-
ledge, which can be observed by taking the example of a relatively new and widespread scientific
trend — the economic analysis of law, aimed at considering legal institutions from the standpoint of
economic conditionality, critically rethinking traditional legal research methodology.

However, the authors are not inclined to exclusively follow the mainstream of economic sci-
ence, which is typical for some researchers (R. A. Posner, R. C. Ellikson, N. Mercuro, S. G. Medema,
D. D. Friedman, H. Winter, ). Leitzel, or M. I. Odintsova), but rather continue to adhere to a balanced
approach, reflected in the works of other researchers (D. C. North, G. Calabresi, A. G. Karapetov,
S. V. Korolev, or I. L. Chestnov).

In this regard, the approach of the monograph’s authors is expressed by taking into account the
evolutionary-institutional direction of economic science and irrational motives of the behavior
of economic actors in accordance with the latest trends in the development of behavioral theory
(R. Thaler, D. Kahneman, A. Tversky, R. ). Shiller, G. A. Akerlof, etc.).

The problem of legal support for the change of technological orders, the transition to a new way in
modern conditions of digitalization of the economy, and the robotization of production, along with
a reduction in the use of living labor in the reproduction process, requires appropriate legal support,
since the collision of interests of labor and capital against the background of a “legal vacuum” is
fraught with social upheavals, the experience and disastrous consequences of which are well known
not only to Russia.

Thus, the definition of the legal content and legal regulation of technological structures in their
historical and evolutionary dynamics seems to be an urgent research task in the development of
fundamental science.

The successful combination and application of historical, comparative legal, and formal legal
methods not only set a wide context for the study of the development of law in the light of changing
technological structures (from the first to the modern sixth), but also ensured the novelty of the
results obtained in the form of an increase in scientific knowledge and the identification of true
economic and technological prerequisites for legal reforms of the past and present.

Despite the fact that the theory of technological structures is considered the direction of eco-
nomic research (N. D. Kondratiev, J. A. Schumpeter, D. S. Lvov, S. Y. Glaziev, C. Perez, Y. V. Yakovetz,
etc.), the authors thoroughly and reasonably explain the institutional and legal point of the pro-
cesses of changing technological structures in relation to each order, which should be discussed
in more detail.

The first technological order approximately refers to the period of the beginning of the develop-
ment of technologies, which gave impetus to the development of capitalist relations. This conven-
tionally begins from the second third of the 18" century and lasts for about a century.

During this time, outstanding works were created in the fields of politics, jurisprudence, and eco-
nomics.

Accordingly, in his works Henry St. John Bolingbroke tried to prove that the conflict between the
right of popular sovereignty and the divine right of the king had been exhausted, a period of struggle
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for power had begun, and the time had come when the morality of those in power is directly depen-
dent on responsibility.

David Hume (1998) made a significant contribution to the development of the doctrine of state
and law, arguing that the state is created by usurpation or violent conquest without the consent or
voluntary subordination of the people. The state, according to Hume, is a collection of rulers and
subjects, which ensures the realization of a common interest. Adam Smith (1998) defended the idea
that human actions are guided by moral ideas, but in the Wealth of Nations advocated a minimal role
for the state and greater freedom of private entrepreneurial initiative. During the same period, other
outstanding works were created: Emer de Vattel, William Blackstone, Jeremy Bentham, Edmund Burke,
William Godwin, Frangois Marie Arouet Voltaire, Jean-Jacques Rousseau, Charles Louis Montesquieu,
and many others.

The second technological mode took place in approximately the last two thirds of the 19t century,
when steam engines, steam navigation, industrial coal mining, and the development of railways
found widespread use. In the social sciences and jurisprudence in particular, this period is character-
ized by the active development of the historical school (1. Koenig, F. Savigny, G. von Hugo, G.-F. Puchta,
S. Muromtsev, P. Novgorodtsev, etc.), which promoted the idea gradual evolutionary reform of leg-
islation and law, taking into account the historical experience of peoples, their customs, and their
moral and ethical ideas. The first attempt was made to resist the statist approach to law.

In the same period, R. Pound’s iconic work “Mechanical Jurisprudence” (1908) was published,
which assesses the role of logic in the methodology of legal science. It is important to men-
tion here that the so-called pragmatism begins to dominate in philosophy (C. S. Peirce, W. James,
). Dewey), which could not but affect research in the field of legal science and social sciences in
general. Pound’s criticism of the rational approach in jurisprudence results in his refusal to re-
cognize science itself as “mechanical” and scientific jurisprudence. The productive development
of law, according to Pound, should be based on the philosophy of pragmatism: that is, in practice
as a criterion of truth, on meaning, not form, on applied significance, and on the practical imple-
mentation of the rule of law.

The French school of legal institutionalism, represented by M. Hauriou, harshly criticized the posi-
tion of adherents of the regulation of law and its identification with the law. Thus L. Duguit, F. Moreau,
F. Gény, and others unambiguously pointed out that “.. there is only one type of law, since there is
one type of norm — the law ... and as for the usual norms, it is hardly worth qualifying them, since
in fact they no longer exist” (Duguit, 1907; Moreau, 1902; Geny, 1919). Hauriou, however, calls this
position fruitless and contrary to “the given history and the facts of modern life” (Hauriou, 1910).
In this regard, we state the convergence of the positions of R. Pound and the French institutionalist
M. Hauriou. The latter noted that “the invention of the law did not destroy either regulation or cus-
tom; the law simply established its supremacy over them” (Hauriou, 1910). The recognition of the
rule of law, however, did not abolish the roles of custom or the historical order, which is important
precisely for the practice of implementing norms.

In this regard, Pound noted that the excessive scientific nature of law is harmful in the impact of
the law on society (which surely can be regarded as the embeddedness of legal nihilism). Avoiding
mechanisms, petty regulation, or raising the letter above the spirit can significantly alienate society
from law due to the complexity of the texts and their weak realizability in practice in the regulation
of social relations. Ford's conveyor system suffered from the same problem: production operations
were subject to petty regulation, whilst the monotony of work operations led to workers’ rapid fa-
tigue and a sharp decrease in labor productivity. This disadvantage was subsequently eliminated
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through the widespread use of automated and robotic production lines — that is, by minimizing the
use of living labor in the production process.

The third technological order is characterized by discoveries in the field of inorganic chemistry,
the development of ferrous metallurgy, shipbuilding and wider railway construction, and a signifi-
cant increase in the number of patents for inventions. This period roughly coincided with the end of
World War II.

There was a tendency in jurisprudence to condemn totalitarianism (G. Radbruch), with the revival
of natural law (). Messner, A. Auer, E. Wolf, F. Horst, H. Rommen, etc.). In many ways, the appeal to
natural law ideas was the result of the condemnation of Nazi, fascist ideas about law and the state
(G. Gentile, U. Spirito, W. Frick, A. Rosenberg, ). Binder, etc.).

The development of natural-legal ideas in jurisprudence was also facilitated by the famous work
of H. Kelsen “The Pure Theory of Law”. It should be noted that Kelsen clearly understood the dif-
ference between what is and what should be: “The identification of the form of the state with the
constitution exactly corresponds to the prejudice, according to which all right is contained in the law”
(Kelsen, 1960). Despite Kelsen's clearly positivist views, his idea of differences in the formulation of
the rule of law and its implementation deserves every support.

It is important to note that the classical theory of law has finally taken shape and coincided in
time with the implementation of the fourth technological order. This is characterized by the creation
and active use of internal combustion engines, computers, conveyor production, etc. The sectors of
the automotive industry, electronics, astronautics, and nuclear energy are rightly considered to be
the core of the fourth technological order. The conveyor type of production is characterized by the
monotony and repeatability of operations, their precise regulation, their automation, and control
of execution; thus, attention is paid to the structure of the rule of law, as well as the identification
of the right and the rule of law. The technocratic approach to law resulted, among other things, in
the inertness of the rules of law, their some detachment from the practice of implementation. The
conveyor system of H. Ford was built in such a way that all stages of the production process were
divided into basic operations that could be quickly trained to an employee and which could be
quickly carried out in the production process. Regulation, relative simplicity, and the monotony and
repeatability of operations dramatically increased labor productivity in the framework of conveyor
production. This idea has been borrowed from so many activities, such as in the field of fast food. It
was widely implemented in the most unexpected places: for example, it gave impetus to the deve-
lopment of ergonomics for the purposes of labor productivity.

This was reflected in the development of law. The accuracy of the wording, the severity of the
consistency, the structuredness and form of the rule of law, and the form in the broadest philosophi-
cal understanding turned out to be, to some extent, more important than the content. For example,
H. L. A. Hart (1961), who described law as coercive orders, explores the problems of formalism in law.
The prevalence of form over content is a consequence of the transformations of the times of the
fourth technological order and, at the same time, a “wicked problem” of modernity. Achievements
in the field of cybernetics, statistical science, and mathematics had a significant impact on the law.
Scientists proposed making more active use of these achievements, especially in criminal law and
forensic science.

The fifth technological order, in a sense, continues the achievements of the previous order and is
characterized by the rapid development of microelectronics, biotechnology, new types of communi-
cation (Internet, fiber-optic technology, cellular communication), and information technologies. Its
difference from the fourth is reduced to the transition from serial and mass production, according to
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the conveyor production model, to mass individualized production, increasing the flexibility of pro-
duction to take into account the individual needs of the consumer. It became clear that the needs of
consumers differ from each other and are not reducible to a “common denominator”. In legal science,
this resulted in taking into account the individuality of the behavior of a citizen, including the char-
acteristics or the motives of their behavior and participation in public legal relations. Although the
rule of law was still identified with the legislation, practice has already considered the differences in
the implementation of the rule of law by different citizens.

The sixth technological order, and behavioral aspects of the activities of individuals and legal en-
tities, made it possible to return to the idea that the rule of law is broader than the legislative norm,
since it provides for the actual implementation of the rule in practice.

Naturally, the authors paid great attention to the current sixth technological order with its nano-
technology, digitalization, and the Internet of Things. In our opinion, law as a science has predictive
tools, and it would be interesting to know the authors’ opinion on the legal basis and consequences
of the transition to the upcoming seventh technological order of metacognitive technologies. In ad-
dition, we would like to invite the authors to consider the mutual influence of legal and economic sci-
ences along with sociological, political science, and psychological branches of knowledge for a more
complete disclosure of the paradigm of technological orders.

These remarks set the trajectory of the further research program in the direction of expanding the
boundaries of interdisciplinarity on the basis of a continuously developing theoretical core, the com-
monality of fundamental ideas, and the principles of understanding past and modern legal events
laid down in the monograph. This does not diminish the overall positive work experience.

The monograph makes a significant contribution to the growth of scientific knowledge as an inter-
disciplinary economic and legal research aimed at the development of fundamental science.

We would like to wish the authors creative inspiration to continue research in a given thematic di-
rection and the subsequent development of the fundamental innovative ideas outlined in the mono-
graph under review.
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