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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Lludposoe npaso» (Digital Law Journal) — co3ganne AMCKYCCMOHHOW MNOWAAKM ANA OCMbIC-
NeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Neranu3aumum L poBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB UX BHEAPEHUS
B HOpMaTUBHO-NpaBoBOe none. OCO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUIICKUM COOGLLECTBOM NPaBOBEOB B CBS3M
C pa3BuTHEM LN(POBOI IKOHOMUKM B Halwen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA U OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach o6WwMpHan NPaKTUKA HOPMATUBHOTO PErynMPOBaHUS LMGPOBOI IKOHOMUKM,
OHa AéT XopoLKiA MaTepuan Ans NpoBeAeHUs CPaBHUTENbHBIX MCCEA0BAHMIA MO 3TOI NPOBAemMaTUKe. B TeopeTueckom nia-
He «LndpoBoe NPaBo» ONMPAETCA Ha CHOPMUPOBABILIEECS B aHITIOA3bIUHOM HAYUHOI TUTEPATYPE akafieMUUecKoe Hanpasne-
HIe KMHTEPHET-NPaBO», KOTOPOE Psf UCCNefoBaTeNel PacCMATPUBALOT Kak OTAEMbHYH 0TPAC/b NpaBa.

3azayamu xypHana siBnsTcS:
= [ly6nukaums nccnefoBaHnii B 06nacTin LMdpoBoro npasa v LUGPOBOI IKOHOMIKIA C LIENbH0 MHTEHCM(UKALLIN MEXAYHA-
POAHOT0 HAYYHOTO B3aMMOAENCTBIS 11 COTPYAHNYECTBA B PaMKaXx Hay4YHOTO COO6LLECTBA IKCMEPTOB.
= YAoBNeTBOPEHNE MH(OPMALMOHHBIX MOTPEOHOCTEN CNeLnancToB-NPOGeccoHanos, ROMKHOCTHBIX ML, OPraHoOB rocy-
AAPCTBEHHON BNACTY, NPeACTaBuTeNei 06LeCTBEHHbIX 06BEANHEHINA, HBIX TPXAAH M OpraHN3aLMil B HAy4HO-NPaBo-
BOIl OLiEHKe COBPEMEHHbIX MOAXOA0B K NPABOBOMY PErynMpoBaHNI0 LUGPOBOA IKOHOMMKN.
= PacnpoctpaHeHne JOCTVKEHWA aKTYanbHON IOPUANYECKON 1 IKOHOMUYECKOW MbICAW, Pa3BUTHE MPOGECCUOHaNbHBIX
CBA3€I1 U HAY4HOrO KOOMEPATUBHOIO B3AMMOAENCTBUS MeXAY UCCNeA0BaTeNAMM U UCCNER0BATENbCKMMU rpynnami Poc-
CUI 1 3apybeXHbIX rocyAapcTs.
B ypHane nyb6nukyioTca CTaTbit N0 CNeaylowWwyM HanpasneHnam pasBuTuA 1 3a4ayam, CTOALMM nepes HOPMaTUBHbLIM pery-
NNUPOBaHNeM LM(POBOI IKOHOMUKI.
1. HopmaTuBHoe o6ecneueHue HAOPMaLMOHHOI 6e30nacHoCTH, hopMUpoBaHIe eauHOi WtpoBoit cpeabl JoBepus (MaeH-
TUdMKaLWs CYGHEKTOB B LHPOBOM NPOCTPAHCTBE, O6MEH I0PUANUECKM 3HAUNMON UHCIOPMALWMEN MEXAY HUMU 1 T. A.).
2. HopmatnsHoe obecneyenne 3NeKTPOHHOTO rPa¥/aHCKOro 060poTa; KOMNIEKCHbIe MPaBoBble UCCnefoBaHns 06opota
AaHHbIX B YCNOBUAX Pa3BUTUA LMGPOBbIX TEXHONOTMIA, B TOM YUCNE NEPCOHANbHBIX AHHbIX, 0OLEAOCTYMHBIX AAHHDIX,
“Big Data”.
3. HopmatnBHoe obecneyeHne ycnoBui s c6opa, XxpaHeHns n 06paboTky aHHbIX.
4. HopmaTuBHOe o6ecrneyeHne BHEAPEHUA U UCNONb30BAHNA HHOBALMOHHDIX TEXHOMOTMA HA (hUHAHCOBOM pbiHKe (Kpun-
TOBaNKOTHI, GNOKYEIH 1 Ap.).
HopmaTiBHOe CTUMyNNpOBaHUe Pa3BUTUA LUGPOBOI IKOHOMUKN; NPaBOBOE PErynupoBaHie JOTOBOPHbBIX OTHOWEHWH,
BO3HMKAIOLYMX B CBA3M C Pa3BUTMEM LNGPOBbIX TEXHONOMMIA. CeTeBble FOrOBOPLI (CMAPT-KOHTPaKTbI). MpaBoBoe perynu-
poBaHue 3NEeKTPOHHOI TOProBAN.
. opmupoBaHue NpaBoBbIX YCNOBYIA B Chepe CYFONPOU3BOACTBA U HOTApHaTa B CBA3M C Pa3BUTMEM LM(POBOI IKOHOMUK.
. O6ecneyeHne HOPMATMBHOIO PErynMpoBaHus LMGPOBOro B3aNMOAEACTBUA NPEANPUHUMATENbCKOTO COO6LLeCTBa U ro-
CynapcTBa; onpefenexune «UyndpoBbix 06bEKTOB» HANOrOB M pPa3paboTka NpaBoOBOTO PexuMa Hanoroo6noxeHus npea-
NPUHNMATENbCKOW AEeATENbHOCTM B Cthepe LMdpPOBbIX TexHonorni. LindpoBoi GIOMKET; KOMNNEKCHOe MCCneaoBaHme
MpaBoBbIX YCNOBUI UCMONb30BAHNA PE3YNLTAaTOB UHTENNEKTYaNbHOW AEATENbHOCTH B YCNOBUAX LU(POBON IKOHOMUKI.
Lindposas 3KOHOMMKA M QHTUMOHOMONbHOE PerynupoBaHue.
. HopmatnBHoe perynuposaHue LpoBoii IKOHOMIKOM B KOHTEKCTE UHTErPaLMOHHDBIX MPOLLECCOB.
KomnnekcHble nccneaoBaHus NpaBoBbIX U ITUUECKMX aCMEKTOB, CBA3AHHbIX C Pa3paboTKoi 1 NPUMEHEHNEM CUCTEM CKYC-
CTBEHHOTO UHTENNEeKTa 1 POBOTOTEXHNKN.
10. N3meHeHne NOAXOA0B K MOATOTOBKE 1 NEPenofroTOBKe I0pUANYECKIX KafPoB B YCIOBUAX Pa3BUTUA LLUGPOBbIX TEXHONO-
ruit. HoBble TPe60BaHNA K HaBbIKaM 1 KBANM(UKALMM IOPUCTOB.
TemaTuka XypHana COOTBETCTBYET rpynne cneuuanbHocteil «lOpugnueckne Haykm» 12.00.00 n «IKOHOMMUYECKIE HAYKMY
08.00.00 no HomeHKnatype BAK.
B XypHane ny6nuKyioTcs CTaTbit HA PYCCKOM 1 aHIMUICKOM A3blKax.
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SMART CONTRACTS IN THE NEW ERA
OF CONTRACT LAW

Alexandros A. Papantoniou

Papantoniou & Papantoniou LLC
41, Themistokli Dervi, Nicosia, Cyprus, 1066

Abstract

This essay examines whether smart contract innovation is capable of displacing the orthodox adherence to

traditional contracts. This examination is underpinned by an analysis of the legality of smart contracts, through

which it is exemplified that smart contracts ought to be considered legally binding instruments. The essay
proceeds to explore the superiority of smart contracting on a technical and theoretical basis. The advantages

generated through smart contract automaticity and enforceability present a concrete basis for undermining
reliance on traditional contracts. Blockchain Technology also enhances the benefits of smart contracts by act-
ing as a smart contract enabler through guaranteed performance and enforceability. Nevertheless, such novel

technologies inevitably suffer from several shortcomings. This essay considers examples which illustrate the

inflexibility of smart contracting. Apart from being susceptible to hacking and code exploitation, smart contract-
ing is unable to deal with ambiguities and potential modifications. Overall, this suggests that the advantages

of smart contract practice are currently confined to some specified limited scenarios. Smart contracts perform

a different function to traditional contracting by merely guaranteeing technical enforceability as opposed to

legal enforceability. This essay thus concludes that, for the time being, it is best to regard smart contracting as

a supplement to traditional contracts rather than an outright displacement.

Keywords

smart contracts, blockchain, coding, artificial intelligence, automated legal instruments, decentralised autono-
mous organisations
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CMAPT-KOHTPAKTbI KAK HOBAf
TEHAEHUUA 1OTOBOPHOIO MPABA

A.A. ManaHToOHNy

Papantoniou & Papantoniou LLC
1066, Kunp, Hukocus, Temuctoknu [lepsu, 41

AHHOTaUWA

B acce PacCMaTpuBalOTCA CMapPT-KOHTPAKTbl KaK OAHO U3 OCHOBaHVII7I BO3HUKHOBEHMA 06A3aTeNnbCTs HapAa-
Ay C KnacCuyeCcKumu porosopamw. ABTOMATMUECKOE UCMOMHEHUE C MCNOMb30BaHUEM TEXHONOTMUN 6ﬂ0K'-leI7IH
KaK 0CO6EeHHOCTb KOHCTPYKUMK ABNAETCA ABHbIM NpeMMyLeCcTBOM N0 CPaBHEHUKO C TPpaaWULMOHHbIMK A0-
FOBOPHbIMW MeXaHU3MaMu. B 10 Xe Bpema TaKue HOBble TEXHONOrnn HEen36eXHO UMerT pAa HeJoCTaTKoB.
B 3cce paccmaTpuBatoTCs NpUMepbl, UNAKCTPUPYIOLME OTCYTCTBUE TMOKOCTU CMapT-KOHTPaKToB. Kpome Toro,
OHW noaBepXeHbl B31IOMY W 3KCN/yaTaluun Kofa U He MOryT CnpaBUTbCA C ABYCMbICIEHHOCTAMKU WU NOTEHLUN-
alibHbIMU MOp,I/IqJMKaLI,I/IFIMVI. ABTOp NPUXOANT K BbIBOAY O TOM, YTO B HaCToAllee BpemA HOBad nonynapHas
KOHCTPYKLUMA BCe XXe He MOXEeT BbITeCHUTb Knaccuueckne 4OroBopHbie q)OprI, d Haxoaut CcBoe npumMeHeHune
Wb B OrpaHNUYEHHbIX ccbepax.

KnioyeBble cnosa
CMapT-KOHTPAKTbI, 6NOKUEIAH, KO, NCKYCCTBEHHbI MHTENNEKT, aBTOMATU3MPOBAHHbIE NPABOBbIE UHCTPYMEHTD,
[ELIEHTPANN30BaHHbIE ABTOHOMHbIE OPraHu3aLnn

Kondhnukr untepecos ABTOpbI CO06LLAKT 06 OTCYTCTBMM KOH(ANKTA MHTEPECOB.

QuHaHcupoBaHue JIOHAOHCKas LWKONA IKOHOMUKM 1 MOMUTUYECKUX Hayk; Papantoniou & Papan-
toniou LLC.

AAnga uuTnpoBaHua ManauToHuy, A. (2020). CMapT-KOHTPAKTbl KaK HOBas TEHAEHLMUA [JOrOBOPHOIO
npasa. Llughposoe npaeo, 1(4), 8-24. htps://doi.org/10.38044/2686-9136-2020-
1-4-8-24
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The changes will never be as fast as some may pre-
dict, but changes there will be, and they will surely
disrupt the way we are used to working.

Smart contracts are the tech topic du jour, having the ability to disrupt the practice of traditional
contracting. Szabo envisioned smart contracts as a means to “combine protocols with user interfaces
to formalize and secure relationships over computer networks. Objectives and principles for the
design of these systems are derived from legal principles, economic theory, and theories of reli-
able and secure protocols.” More than twenty years later, Szabho's vision remains the foundation for
an array of literature, although no agreement has yet been reached on a coherent and consistent
meaning to smart contracts which accurately reflects their current and potential functionality. This
is mainly due to the advent of the blockchain network which transformed smart contracts into what
they are today.> Nevertheless, most academics and practitioners would agree that “a smart contract
is an automatable and enforceable agreement. Automatable by computer, although some parts may
require human input and control.™ This definition accurately encapsulates the essence of smart con-
tracts, whilst being careful not to suggest anything beyond their existing capabilities.

Following this line of thought, this paper will start by analysing the legal status of smart contracts
compared to traditional contracts. The view expressed in this work is that smart contracts constitute
legally binding and enforceable contracts. This analysis will lead to a critical examination of whether
the functionality of traditional contracts has been displaced by the emergence of smart contracts. It
will be demonstrated that smart contracts have the potential to challenge the orthodox adherence
to traditional contracting. Smart contracts’ automatic execution and self-enforceability offer both a
practical and theoretical basis for this challenge. This paper will then explore how the emergence of
the blockchain network has affected smart contracting and examine whether this offers the neces-
sary qualities to displace the functionality of traditional contracts. It will be argued that although the
blockchain network generates a multitude of advantages, it cannot significantly advance the practice
of smart contracting given that it suffers from limitations itself. Subsequently, this paper will turn to
consider the range of possible smart contract applications stemming from their versatility as legal
instruments. The analysis will show that even though smart contracts show great potential, this has
not yet been achieved. Smart contract technology is underdeveloped and the dependence on the
code gives rise to systemic risks. Moreover, smart contracts represent an inflexible substitute to
traditional contracts, and regarding the outstanding issues of contractual ambiguity, imperfect per-
formance, and contractual modification, in addition, inadequate solutions have been proposed to
address them. This discussion will highlight the overarching thesis of this paper: although, in theory,
smart contracts appear to be functional legal instruments, they are currently limited in practice.
Overall, this work regards smart contracts as currently supplementing traditional contract practice in
limited scenarios, rather than displacing traditional functionality.

1 SirVos, G. (2019, November 12). Future proofing for commercial lawyers in an unpredictable world. Annual combar lecture
2019. The Commercial Bar Association. www.judiciary.uk/wp-content/uploads/2019/11/COMBAR.lecture2019.final_.pdf

2 Szabo, N. (1997). Smart contracts: Formalizing and securing relationships on public networks. First Monday, 2(9). Article 1.
https://doi.org/10.5210/fm.v2i9.548

3 Koulu, R. (2016). Blockchains and online dispute resolution: Smart contracts as an alternative to enforcement. Scripted.
A Journal of Law, Technology & Society, 13(1), 40-69. http://doi.org/10.2966/scrip130116.41

“  (Clack, C. D., Bakshi, V. A., & Braine, L. (2016). Smart contract templates: Foundations, design landscape and research
directions. arXiv. http://arxiv.org/abs/1608.00771
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The Legal Status of Smart Contracts

For an agreement to constitute an enforceable legally binding contract, common law requires four
elements to be present, namely: (i) offer; (i) acceptance; (iii) consideration and(iv) intentions to create
legal relations. The law takes an exceptionally broad approach and will enforce any promise, whatever
its form, if the above criteria are met and if there are no vitiating factors such as duress or misrepresen-
tation to taint the agreement.’ In practical terms, a contract will be concluded upon the agreement of a
future contractual performance, which then generates rights and obligations for all parties.®

A lingering question frequently tackled by literature is whether smart contracts carry the same
legal validity as traditional contracts. Although this question warranted a definitive and authori-
tative answer, instead it instigated a never-ending debate amongst academics and practitioners.
Some academics have strained every nerve to overestimate the power and authority of smart con-
tracts. For example, Savelyev articulated the radical view that “smart contracts don’t need a legal
system to exist: they may operate without any overarching legal framework. De facto, according to
Savelyev, they represent a technological alternative to the whole legal system.” In contrast, prac-
titioners voiced concerns about the legal status of smart contracts since, unlike traditional con-
tracts, the contract is not given force through natural language but rather through computer data
and rules.® Although this concern is justifiable, this paper suggests that the prevalent view ought to
be that smart contracts have the same legal validity as traditional contracts. This is because “the
data-oriented label simply suggests that the parties have decided that some subset of key terms or
conditions would benefit from being represented as computer processable data.” This argument is
sensible, since “anything from a verbal agreement to an email conversation can become a contract
at law, if the basic elements of a contract can be found.®

The prevalent view rests on the premise that the function of a traditional contract is to alter
the parties’ rights and obligations. Hence, smart contracts ought to be treated like other contracts,
given that they operate themselves as voluntary mechanisms to alter the rights and duties of the
parties! The legal statement of the UK Jurisdiction Taskforce (hereinafter “UKJT") reinforces this
line of thought. The UKJT reasoned that smart contracts are capable of constituting legally binding
contracts provided that the common law requirements for contract formation are satisfied.”

5 Jones, I. (2019, November 22). Legal statement on cryptoassets and smart contracts — The breakdown. Lexology. Collyer
Bristow LLP. https://www.lexology.com/library/detail.aspx?g=002956de-cd49-46ab-9218-f80alcc92ad3t:~:text=The%20

& Harley, B. (2017, August 01). Are smart contracts contracts? Talking Tech looks at the concept and realities of smart contract.
Talking  Tech. https://talkingtech.cliffordchance.com/en/emerging-technologies/smart-contracts/are-smart-contracts-
contracts.html

2 Jones, 2019.
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Sir Geoffrey Vos advocated that “a smart contract can be identified, interpreted and enforced
using ordinary and well-established [common law] principles.”® Disappointingly, however, the im-
portance of this legal statement has been underestimated in relevant literature on the basis that it
does not represent a statement of law. To fully comprehend the importance of the legal statement,
it must be acknowledged that the UKJT is made up of highly respected practitioners, government
experts, and members of the judiciary. In addition, the statement was heavily relied upon in the
recent High Court decision of AA v. Persons Unknown* Mr. Justice Bryan acknowledged that the
judicial members of UKJT “neither in their judicial capacity were responsible for the drafting of
the legal statement, nor have either in their judicial capacities endorsed that legal statement.””
Nonetheless, in delivering his judgment, he was greatly influenced by the conclusions of the legal
statement. This shows that the statement may not in fact constitute legal authority, but it remains
highly persuasive. In sum, in line with the UKJT and various academics, this work concludes that
smart contracts are contracts on the basis that they represent “agreements to shift legal rights
and responsibilities no less than an agreement between two parties physically exchanging goods
for payment over a counter.”®

The legal validity of smart contracts entails a further layer of complexity which merits considera-
tion: unless smart contracts become internationally recognised, they have the propensity to disturb
the application of private international law.” International legal systems require different elements
for contract formation. A critical distinction, for example, is between civil and common law systems
in which the latter requires consideration for a legally hinding contract to be formed. Therefore, the
validity of a smart contract hinges upon the jurisdiction’s willingness to recognise and enforce it.
This represents a major impediment in smart contract practice given that they are placed on the
blockchain network which in turn does not acknowledge international borders. Thus, the lack of an
internationally co-ordinated effort to recognise the legality of smart contracts may prove to be chal-
lenging. It is not possible to predict the outcome of a private international law dispute where one
jurisdiction recognises the contract as a valid legal instrument but the other does not. This, however,
should not preclude the conclusion that smart contracts ought to constitute legally binding con-
tracts. Therefore, it is prudent to explore the features which may enable smart contracts to displace
the functionality of traditional contracts.

Automaticity and Enforceability

The vital characteristics of smart contracts are automaticity and enforceability. The essence of
automaticity lies in the contract being performed automatically, without the need of human inter-
vention® This contributes towards a decrease in the marginal cost of contracting and enhances

B Sir Vos, G. (2019, November 18). The launch of the legal statement on the status of cryptoassets and smart contracts.
Annual Combar Lecture 2019. The Commercial Bar Association. www.judiciary.uk/wp-content/uploads/2019/11/Legal-
StatementLaunch.GV_2.pdf

% AAv. Persons Unknown, 3556 EWHC (2019).

s AA, 2019.

% Werbach & Cornell, 2017.

v Janssen, A., & Durovic, M. (2018). The formation of smart contracts and beyond: Shaking the fundamentals of contract
law? In L. Di Matteo, M. Cannarsa, & C. Poncibo (Eds.) Smart contracts and blockchain technology: Role of contract law.
Cambridge University Press. Forthcoming https://www.researchgate.net/publication /327732779
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the speed with which contractual relationships can be executed.” Counterparties are able to enter
multiple contracts in minutes, saving on negotiation and organisational costs as well as facilitating
everyday commerce. By removing reliance on paper and administrative processes and thus executing
the contract in real time, smart contracts prove to be a more efficient and cost-saving method of
concluding agreements.?’ Hence, it is evident that the efficiencies generated by automatic execution
provide great incentives for counterparties to switch to smart contracting.

More importantly, automatic execution represents a key benefit accruing from smart contracting,
with it also being “a pre-emptive form of self-help because no recourse to a court is needed for the
machine to execute the agreement.”” Taking enforcement out of the hands of the courts is consi-
dered particularly important for parties engaging in smart contracting; after all, resolving disputes
through litigation has long been criticised as a costly, inefficient, and time-consuming procedure.
Indeed, Raskin has argued that “resorting to the court system is a resource intensive process"? and
smart contracting achieves “the lowering of costs through the ensuring of performance without re-
course to the courts.”? This represents an important incentive for contracting parties to use smart
contracts as they will be able to avoid burdensome litigation costs. Arguably, this implies that smart
contracts offer the possibility of rendering courts virtually obsolete, since they serve the same func-
tion with greater efficiency and customisation.?

Smart contracts also offer law firms the opportunity to allocate resources in a more efficient
manner. Heavy manpower is unavoidably required to draft long standardised documents for count-
less transactions. Rather than dozens of lawyers drafting and reviewing long boilerplate provisions,
however, smart contracts offer the advantage of a machine, instead, having to read and verify each
term. This would provide the opportunity for lawyers to merely identify non-boilerplate clauses that
should be implemented into code and focus their precious time on more intellectually demanding
tasks.” Therefore, smart contracts provide the ability to save on both the resources of counterparties
as well as to unlock more efficient allocations of lawyers within law firms.

In addition to providing a less resource-intensive process, smart contract enforceability is able to
deliver greater contractual certainty in two interconnected ways. Firstly, smart contracts address the
opacity of legal drafting stemming from the inherent ambiguity of natural language. Natural language
may be given a multitude of interpretations and thus often represents the subject of a court dispute.
However, smart contracts are not capable of understanding and interpreting natural language. As
a consequence, smart contracting avoids unnecessary litigation on linguistic interpretations and
rather enforces the terms of the agreement.?” Closely associated with this argument is the advantage
that, through guaranteeing contractual performance, smart contracts ensure that counterparties are
bound to their respective obligations under the agreement. This function is stressed by Werbach
and Cornell, who suggest that “smart contracts are like specific performance on steroids and without

Y Wright, A., & De Filippi, P. (2015). Decentralized blockchain technology and the rise of lex cryptographia. SSRN Electronic
Journal. http://dx.doi.org/10.2139/ssrn.2580664

2 Wright & De Filippi, 2015.

2 Raskin, M. (2017). The law and legality of smart contracts. Georgetown Technology Review, 1(2), 305-341.
2 Raskin, 2017.

2 Raskin, 2017.

% Wright & De Filippi, 2015.

% Wright & De Filippi, 2015.

% Wright & De Filippi, 2015.
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the state’s coercive machinery.”” Hence, smart contracts are able to uphold contractual certainty by
incorporating legal provisions (wet code) into code (dry code), ensuring that counterparties abide by
their duties and obligations under the contract.?® In turn, guaranteed contractual performance will
incentive individuals to opt for smart contracting. Contracting parties are assured that the terms of
the contract will not be subject to judicial scrutiny, avoiding the risk of a term being stricken down or
misinterpreted by the courts. Undoubtedly, this would solve “a longstanding puzzle and problem of
e-commerce: courts’ longstanding refusal to enforce contract terms proffered by consumers. If courts
will not protect consumers, robots will."?

The Harm Principle

Onamoretheoretical level, automatic execution and enforceability fuel the “subordination of state
authority to individual autonomy.™® This view reveals a connection between the much-celebrated
harm principle and smart contracting. The harm principle as articulated by Mill mandates that “the
only purpose for which power can be rightfully exercised over any member of a civilised community,
against his will, is to prevent harm to others.” In this sense, the harm principle is inextricably linked
with principles of party autonomy and freedom of contract. Arguably, the harm principle finds itself
in tension with contract law if the latter is understood as an enforcement of promises; court inter-
vention to interpret contracts and enforce contractual promises is not initiated to prevent harm to
others. Indeed, Bix pointed out that some prominent commentators believe that “contract law may
involve the state in inappropriately enforcing morality in circumstances where there is no concern
about third-party harms.”? In reinforcing this argument, Smith summarised the objection as being

“illegitimate for the state to enforce promises qua promises, and thus the state must be doing some-
thing other than enforcing promises when it enforces contracts.” Unlike traditional contracts, how-
ever, smart contracts prevent external interference. They are able to use technology to enforce party
autonomy in a more effective manner whilst also maintaining consistency with the harm principle.
Consequently, the functionality of smart contracts, both on a practical and theoretical level, has the
propensity to disrupt the strict adherence to traditional contracting. To unravel the magnitude of
this disruption, one must also consider smart contracts as placed on the blockchain network.

The Blockchain Network: Facilitator or Fallacy?

It has been demonstrated that the attractiveness of smart contracts lies in their automatic execu-
tion of tasks and guaranteed contractual performance through eliminating the human element ex
post. Counterparties enjoy the fruits of contractual certainty through the assurance that the contract
will be automatically performed. These gains in efficiency, however, have to be balanced against
their lack of agency. Indeed, performance certainty comes at the expense of interpretation uncer-
tainty. This is because an “independent third party must interpret the contract in accord with the

7 Werbach & Cornell, 2017.

% Wright & De Filippi, 2015.

®  Fairfield, ). (2014). Smart contracts, bitcoin bots, and consumer protection. Washington and Lee Law Review Online, 71(2),

% Raskin, 2017.

o Mill, ). S. (1859). On Liberty. John W. Parker & Son.

2 Bix, B. H. (2012). Theories of contract law and enforcing promissory morality: Comments on Charles Fried. Suffolk Law
Review, 45, 719-734. https://scholarship.law.umn.edu/faculty_articles/204

B Smith, S. A. (2004). Contract theory. Oxford University Press.
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intentions of the parties.” In the absence of a court to interpret the terms of a smart contract, a
solution is presented by blockchain technology. Blockchain is a decentralised ledger used to record
transactions verified by members of a peer-to-peer network. Blockchain, therefore, offers a kind of
independent agency.” In essence, the terms and any issues relating to contractual performance will
be fed to the blockchain, and if verified by the nodes, the contract will be deemed as having been
performed.

The advent of blockchain technology provided the means for transforming Szabo’s vision of smart
contracts into something more than a mere curiosity.*® Indeed, “it is only in blockchain networks that
there is truly no ex post review of contractual duties after contract formation.”” This is because block-
chain crowdsources the transaction, thus eliminating the threat of counterparty control and the option
to frustrate performance.®® One cannot deny that “humans, especially bankers and judges, are seen as
fallible and not trustworthy.” This consensus gentium is fuelled by the possibility of unconscious bias
by the judiciary when resolving disputes and the drive of financial institutions to maximise profit. On
the other hand, technology is “objective, infallible and trustworthy.™° The computer merely executes a
code, acting without the influence of opinions, emotions, or unintentional biases. Consequently, coun-
terparties may find themselves switching to smart contracting, especially if they are wary of counter-
party or external interference with the performance of the contract. The “trustless” blockchain network
addresses these concerns “because it creates and confirms a certain state of affairs and replaces the
need to trust third parties with the ability to trust the technology itself."

This line of argument demonstrates that “blockchain technology renders the execution of smart
contracts truly unstoppable, which means that, in the absence of built-in circuit breakers, all human
discretion is excised from the execution and enforcement of contractual duties.”? Nevertheless, one
may reasonably question whether this direction is desirable: for example, should legal interpreta-
tions be crowdsourced rather than rely on expert judges? Blockchain has proven to be a critical
facilitator of the increased reliance on smart contracts, mainly due to the decentralised advantages
it offers. Nevertheless, it is an open secret amongst individuals in the industry that blockchain is
not as independent as it may seem. In fact, data demonstrates that five large corporations control
the majority of the mining process through their mining pools and generate billions in revenue.® A
network cannot be truly decentralised if the majority of the process is conducted by a handful of
corporations. The centralisation of the mining process and control over the blockchain network by
these corporations may act as a disincentive for counterparties to opt for smart contracting. As a cor-
ollary, this also destabilises the balance between the efficiency gains generated by smart contracting
and their lack of agency. Even though smart contracts eliminate external interference, by placing the

% Raskin, 2017.

% Stark, 2016.
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blockchain network in the hands of large corporations it can no longer be said that they truly lack
agency. Rather, they fall prey to the control of these businesses. This inevitably hinders the displace-
ment of the functionality of traditional contracts.

On the other hand, this may in fact address one major impediment to the widespread adoption of
smart contracts. It has been argued that the blockchain network may not be equipped to cope with
the potential scalability of smart contracts.* Similarly, Vos predicted smart contracts, when they
eventually achieve wider adoption, will become essential in the financial services industry, thus urg-
ing the legal community to be prepared.” If there is a surge in the usage of smart contracts, it is not
certain whether blockchain has the capacity to facilitate and verify every transaction. Yet, if control
of the network rests with several industry giants, they may be able to coordinate and cope with the
increased demand. Equally, legal practitioners must prepare and coordinate their efforts to ensure
that they can respond to an influx of smart contract litigation. As a result, even though blockchain
may not be as decentralised as it was envisaged to be, this could nevertheless facilitate the success-
ful expansion of smart contracts rather than obstruct it. That successful expansion, however, is also
contingent upon the blockchain network being safe itself.

The blockchain network portrays itself as an impenetrable environment to conduct transactions.
Nonetheless, the Mt. Gox bitcoin exchange hack has demonstrated otherwise. In 2014, following a
malicious hack, almost 850 000 bitcoins owned by customers and 100 000 owned by the exchange it-
self were raided by hackers. Inevitably, the exchange subsequently filed for bankruptcy.¢ Customers
lost all their bitcoin investments along with their trust in the blockchain network. This indicates that
contracting parties will be sceptical before choosing to engage in smart contracting. Consequently,
it could also be argued that this undermines the scale of efficiency gains against the lack of agency.
The blockchain network generates efficiencies for smart contracting parties as long as it remains
safe and reliable. Nevertheless, such events prove that the network may be significantly exposed.
If all smart contracting gains risk being diverted to malicious hackers, then there is no advantage
generated by engaging in smart contracting at all.

The argument in favour of crowdsourcing legal interpretations is therefore already premised
on unstable foundations. Blockchain offers a controversial decentralised network that may not
be asimpenetrable as developers suggest. Sklaroff contributes further to this debate, reasoning
that “by shifting dispute resolution to an online system that relies on an ever-changing, un-
predictable, unaccountable, and opaque group of decisionmakers, decentralised adjudication
cannot generate contract public goods like performance standards, which emerge through the
stable application of interpretation rules by courts.”” When delivering judgments, the judiciary
shapes the law and provides certainty and clarity to counterparties to determine whether a
course of action or inaction would be permissible under a contract. However, by crowdsourcing
legal interpretations, the law is deprived of essential guidance and authority that would other-
wise emerge from judicial decisions.

“  Ppeters, G. W., & Panayi, E. (2015). Understanding modern banking ledgers through blockchain technologies: Future of transac-
tion processing and smart contracts on the Internet of money. SSRN Electronic Journal. http://dx.doi.org/10.2139/s5rn.2692487
% Sir Vos, G. (2019, May 14). Lawtech, smart contracts and artificial intelligence. Bundesministerium der Justiz und fiir
Verbraucherschutz [Ministry of Justicel. www.judiciary.uk/wp-content/uploads/2019/05/CHC-speech-LawTech-Smart-
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Closely linked to this argument is the notion that smart contracts merely provide technical con-
tractual enforceability rather than legal enforceability. The judiciary ensures legal enforceability
through awarding damages for non-performance to the complainant or legally ordering a perfor-
mance in cases in which the complainant claims payment of a sum due.* In contrast, smart contracts
fail to make this critical distinction. Smart contracts simply recognise that the execution of a contract
entails contractual performance; they fail to contemplate for the possibility of legal enforceability
through awarding damages. Therefore, by equating enforceability with perfect contractual perfor-
mance, smart contracts deny counterparties damages that would have been traditionally awarded
for non-performance. Overall, this supports the conclusion that the efficiency gains arising out
of smart contracts may not be as fruitful when balanced against the lack of a centralised judicial
authority to supervise, interpret, and enforce them.

The Potential Versatility of Smart Contracts

This work has demonstrated that smart contract practice is, at the very least, controversial.
Nevertheless, this does not negate its effectiveness in a variety of transactions. The versatility of smart
contracts as legal instruments suggests that they can be successfully relied upon in many circum-
stances. In acknowledging this potential, Mik remarked that “what started as a niche phenomenon in
such areas as financial derivatives and prediction markets, is now poised to challenge the entire legal
landscape and ‘revolutionise’ commerce.” For example, Vos submitted that “[smart contracts’] use
in shipping, aviation, energy, telecoms and pharmaceuticals is predictable, because they can provide
immutable data, providing huge advantages in terms of certainty and reducing the factual scope of
everyday disputes.” It is evident, therefore, that the potential application of smart contracts is vast.

More specifically, smart contracts could prove to be an invaluable tool in financial market trans-
actions such as share transfers or derivatives contracts. Stark accurately submits that “articulating
these contracts in code could allow financial markets to become more automated and simplify many
process-intensive systems related to trading and servicing of financial instruments.”" In such circum-
stances the efficiency gains arising from smart contracts trump the lack of agency. This due to the
fact that financial transactions are widely used on a standardised basis by sophisticated counterpar-
ties and therefore the need for adjudication is minimal.

In addition, through guaranteed contractual performance, counterparty and settlement risks,
which are deep-rooted in these contracts, are reduced or even eliminated.” For example, it has
been reported that the World Bank authorised CBA to issue a blockchain-based bond; that bond
will be governed by smart contracts which will underlie and facilitate the bond transactions.” Paech
observed that a smart contract underpinning a blockchain-based bond “automatically executes in-
terest payments on the payment date, and the amount to be paid is determined on the basis of data
retrieved from a predefined, reliable Internet source.” This will incentivise greater activity in the
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financial industry by reducing the risk of counterparties failing to make timely interest payments.
Accordingly, through guaranteed performance and real-time execution, the CBA initiative may prove
to be a catalyst in transforming the financial markets industry.

Similarly, smart contracts may also reduce dependence on financial market infrastructures such
as CCPs and minimise the risk of default, thereby improving the financial services industry.> For
example, in a transaction concerning security collateral held in a blockchain network, the smart con-
tract could automatically transfer the securities to the creditor if the debtor has not paid on time.*
Overall, this suggests that the benefits offered by the application of smart contracts in the financial
industry are substantial. The lack of agency does not seem to impact the financial sector negatively;
rather, the efficiencies generated promote the expansion of financial markets and contribute to the
overall development of the economy.

Smart contracts can also be used to execute corporate governance rules, reinforcing the argu-
ment of versatility. Decentralised Autonomous Organisations (hereinafter “DAQ”) use smart techno-
logy to execute corporate governance rules. Slock.it, a German blockchain startup, developed the
open source coding framework for the DAO and ultimate control was granted to the shareholders
on a blockchain. Slock.it envisioned “build[ing] a humanless venture capital firm that would allow
the investors to make all the decisions through smart contracts. There would be no leaders, no
authorities.” This vision was founded on the idea that centralised and hierarchical organisations
are inherently inefficient. This is because they lack flexibility to evolve, burdened with unnecessary
administrative processes and often suffering from corruption.’® Therefore, the thrust of DAOs lies in
the belief that by granting directorial power to DAQ owners, the ability of directors to misdirect and
waste investors’ funds is eliminated. Indeed, the DAO contributed towards the removal of manage-
rial costs® and provided a completely transparent process since everything was run by the code.
The desirability of smart contracts in this context rests with their aim “to provide full transparency
of the transaction and to grant a high degree of privacy contemporaneously.”® Consequently, they
establish DAOs as autonomous and self-sufficient corporate governance tools, requiring users to
place trust to the underlying code rather than the organisation itself.5 Overall, the DAO contributes
to the conclusion that smart contracts are versatile legal instruments, offering valuable advantages
that traditional contracts are simply not equipped to provide.

Errors in Smart Contract Code: The DAO Experience

Nevertheless, that is only part of the story. Soon after the DAO raised more than $150 million, an
individual discovered a loophole in the code and diverted almost $70 million worth of ether.? Raskin

% Lord Hodge. (2019). The potential and perils of financial technology: Can the law adapt to cope? The First Edinburgh
FinTech Law Lecture. University of Edinburgh. www.supremecourt.uk/docs/speech-190314.pdf

5% Paech, 2017.

% Kar, I, & Wong, J. I. (2016, July 18). Everything you need to know about the Ethereum “hard fork” Quartz.
https://qz.com/730004/everything-you-need-to-know-about-the-ethereum-hard-fork

% Atzori, M. (2017). Blockchain technology and decentralized governance: Is the state still necessary? Journal of Governance
and Regulation, 6(1), 45-62. http://dx.doi.org/10.22495/jgr_v6_i1_p5

% Raskin, 2017.

% Janssen & Durovic, 2018.

6 Wright & De Filippi, 2015.

©  Madeira, A. (2019, March 12). The DAO, the hack, the soft fork and the hard fork. CryptoCompare. www.cryptocompare.com/
coins/guides/the-dao-the-hack-the-soft-fork-and-the-hard-fork
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observed that “the hacker did not hack” the code in a malicious way, but rather used the terms of the
existing smart contracts to accomplish something others later found objectionable, i.e. the diversion
of their money.® This demonstrates that smart contracts also suffer from material shortcomings.
A mere error or vulnerability in the code may bring about systemic consequences. This is due to
the fact that a single error harms every transaction conducted on that code, not only the isolated
transaction. The DAO saga, therefore, represents a lacuna in smart contracting which merits greater
consideration.

The aftermath of the DAO hack found developers divided. The funds could have been returned
through a “hard-fork” which in essence forced developers to create a new smart contract with differ-
ent rules to reimburse the stolen funds. The division was between proponents of fairness and justice
who wanted to see the funds reverted back, versus the “code is king” purists who favoured adher-
ence to the smart contracts’ programming. Eventually, the developers intervened using a “hard-fork”
which, in turn, completely undermined the objective of DAO as a decentralised and immutable plat-
form.® The DAO developers may have embarked on a “slippery slope” given that by intervening once
they opened up the possibility of more interventions. Similarly, the supposed decentralised nature
of the network gets undermined further when one considers the fact that, although DAO was an open
source network, Slock.it had a considerable influence in its development.® This fuels the argument
that the idea of a decentralised blockchain and the removal of the human element ex post is not an
accurate representation of these technologies. It is therefore prudent to wonder that “if contracts
held to be inviolable can effectively be overturned by a collective decision to run new software, what
guarantee do financial institutions have that their transactions and funds are secure?”* The answer
is none. This gets at the heart of the functionality of smart contracts. If financial institutions base all
their transactions on these technologies, a decision to run new software would generate uncertainty
and affect the value of these transactions, causing global systemic effects in financial markets.

It is evident that the systemic risks exposed by the DAO hack raise several concerns about the
functionality of smart contracts. More broadly, the hack reveals that the foundational characteristics
which make smart contracts attractive ought to be questioned. Unlike traditional contracts where
parties may resort to courts to resolve disputes, the automaticity embedded in smart contracts
means that the contract will be performed irreversibly, even though the code is prone to errors or
exploitation. As a result, since “the possibility of computer errors affecting the manner in which
the smart contract operates cannot be eliminated, it is impossible to claim that self-enforcement
guarantees perfect performance.”? Inevitably, the outcome will not be one contemplated by the
contracting parties, but the contract will be deemed as being performed to their detriment. This
represents merely one, albeit fundamental, aspect of the inflexible nature of smart contracts.

The Inflexible Nature of Smart Contracting

It must be acknowledged that smart contract codes lack certain necessary human qualities that
might prevent contracting parties from relying on smart contracts. Murray observed that smart con-
tracts “attempt to remove the human elements of contextualization and perhaps even compassion

8 Raskin, 2017.

& Kar & Wong, 2016.

% Janssen & Durovic, 2018.
% Kar & Wong, 2016.

& Mik, 2017.
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or the concept of ‘justice’ as opposed to simply interpretation and enforcement from the process.”®

Machines cannot develop a sense of empathy, fairness, or justice; with such qualities absent, parties

may be reluctant to engage in smart contracting. The force of law lies in the power of the judiciary to

apply flexible rules whilst also considering the surrounding circumstances such as the position and

relationship of the contracting parties. In contrast, machines are ill-equipped to conduct such an as-
sessment since they are “rigid, deterministic and insulated from their commercial context.”® Equally,
machine learning has not reached the stage of understanding and enforcing natural language and

is still limited to executing code. This limitation provided the foundation for Clack et al to doubt
whether smart contracts are able to address the scenario of parties having a different understand-
ing of the agreed terms.” By failing to grasp the meaning of a contractual term and strictly execute

the code, the actual output of the smart contract may not be desirable, since it “may differ from the

intentions of the parties.”” This inadequacy is highlighted further when considering the situation

of the smart contract code not being written by the parties themselves. In fact, Mik argued that the

person writing the code may fail to correctly input the parties’ intentions and the parties, not being

computer programmers, will not be able to verify the code themselves.” As a result, machines will

give effect to a smart contract even though the outcome is not desirable. Courts, on the other hand,
through knowledge and experience, are able to assess the intention of the parties to a particular
contract unlike machines. This inevitably supports the notion that smart contracts are inflexible

self-enforcing instruments, whereas traditional contracts are more flexible.”

It logically follows that opting for smart contracting requires “trade-offs between precision and
certainty on one hand and ambiguity and flexibility on the other™ This trade-off, however, is ar-
guably made redundant if one unpacks further the inflexibility of smart contracting. Mik correctly
recognised that “the elimination of human judgment and the automation of choice can easily evolve
into a situation where the contracting parties effectively lose the ability to choose whether and how
to exercise their rights.” Smart contracting parties may, thus, find themselves bound to a contrac-
tual agreement that does not generate the rights that they intended to gain. If contracting parties
take into account these concerns in their decision to opt for smart contracts, then it is likely that
they will revert back to traditional contracts. Overall, this fuels the conclusion that the functionality
of traditional methods has not been displaced by the emergence of smart contracts.

Ambiguity and Contractual Modification

The inflexible nature of smart contracts is underlined by two additional factors. Courts are unable
to affect smart contract performance and the contracts themselves are not susceptible to modi-
fications.”” Commercial parties often conclude contracts on ambiguous terms because the cost of

8 Murray, A. (2019). Information technology law (4th ed.). Oxford University Press.

®  Mik, 2017.

™ Clack, C. D., Bakshi V. A., & Braine L. (2016). Smart contract templates: Foundations, design landscape and research
directions. arXiv. http://arxiv.org/abs/1608.00771
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7 Mik, 2017.
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negotiating is too high or the contract itself is regarded as a mere formality and thus they decide not
to agree on everything.” This poses an issue for smart contracting parties, since “humans are very
good at working with ambiguity [whereas] machines are not.””® If there is an ambiguity in the code, it
is hard to see how a smart contract can be executed. Courts in most jurisdictions recognise and give
effect to imperfect contractual performance, yet a computer programme is unable to do so, since
this possibility was not contemplated and recorded by the parties.” Consequently, this indicates that

“smart contracts are not smart enough to adjust as events unfold”® given that they would be unable
to cope with vague contract terms.

Furthermore, not only are smart contracts incapable of dealing with contractual ambiguity, but
they are also unable to deal with contractual modification. If a traditional contract cannot be per-
formed due to unforeseeable circumstances, non-performance is excused. The contract becomes
frustrated in the event of an unanticipated occurrence that renders performance impossible, meaning
that neither party incurs liability for non-performance.®’ On the other hand, a smart contract cannot
make sense of any contractual modification. The immutability of smart contracts prevents parties
from modifying any contractual term and the possibility of any interference with performance is
eliminated even in unprecedented circumstances® (for example, how could one pre-empt in a con-
tract the possibility of a respiratory virus dooming the world?). Nevertheless, a traditional contract
could be modified or frustrated to take into account such unforeseeable circumstances, whereas a
smart contract is not equipped to handle these situations, and thus the parties will have to fall back
to traditional dispute resolution.®

In an attempt to address this deficiency, Raskin offered two solutions to this problem: (i) a public-
ly available jurisdictional database which contracting parties can feed into the programme to remain
updated on evolving legal rules; and (ii) ex post policing of the parties by placing the burden on the
parties or their agents to update the code.* Even though these solutions seem viable, there have
not yet been any attempts to implement them. More importantly, however, the question should be
whether it is even desirable to adopt them. Ex post policing of a smart contract is arguably as inef-
ficient as ex post reviews by courts and judges; this is because it would take time, effort and money
to constantly review and update the code. Therefore, it is evident that the efficiency justifications
for relying on smart contracts gradually start being eroded as soon as the impracticalities of their
application are unpacked.

Paech offered a more practical solution to smart contract immutability. This involves a combina-
tion of smart and dumb contracts. Dumb contract terms would encompass parts of the agreement
that are excluded from the blockchain and thus are modifiable. The rest of the agreement would be
recorded on the blockchain and would be immutable.® Accordingly, this solution would allow parties
to modify certain parts of the agreement and address the contractual implications of any unforesee-

7 Levy, K. E. C. (2017). Book-smart, not street-smart: Blockchain-based smart contracts and the social workings of law.
B Murray,209.

™ Raskin, 2017.

8 Werbach & Cornell, 2017.
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able circumstances. On the other hand, one may reasonably submit that this is contrary to the heart
and the spirit of smart contracting. Combining dumb and smart contracts would certainly take more
time and may also contribute to increased costs. This would also create difficulties in determining
what terms should fall within the smart or dumb part of the contract. Thus, this solution will gene-
rate inefficiencies which will disincentivise contracting parties from using smart contracts. After all,
why would contracting parties opt for a combination of smart and dumb contracts when they could
simply rely on a consistent and trustworthy traditional contract? Counterparties certainly prefer a
contracting method that is easy, efficient, and cost-effective. Consequently, the solutions proposed
to address smart contract modifications do not portray smart contracts as a viable alternative that
can displace the functionality of traditional contracting.

Lastly, this argument is augmented if one explores the possibility that smart contracts may in fact
generate greater costs than traditional contracts. Widespread adoption hinges upon the theory that
smart contracts are efficient, inter alia eliminating drafting and litigation costs. Nonetheless, Sklaroff
remarked that smart contracts may turn out to be more expensive and less efficient than traditional
contracts. This argument is premised on the fact that smart contracts “must be written in precise,
fully defined computer code; they are unmodifiable once executed; and they favour anonymous
and one-off transactions.”®® In contrast, traditional contracting practice is often straightforward and
merely requires the skillset of an elementary lawyer. This supports the conclusion that smart con-
tracts have not displaced adherence to traditional contracts, given that no active steps have been
taken to ameliorate the difficulties they present.

Smart Contracts: Sound in Theory, Limited in Practice?

This essay has steadily demonstrated that, although smart contracts seem sound in theory, the
complexities embedded in their execution limit their practice. If one examines various types of con-
tractual arrangements and their possible translation to smart contracts, this picture becomes even
clearer. For example, the obligation to exercise reasonable care and skill underpins the majority
of goods and services contracts; if these are translated to smart contracts, “it may be difficult to
reduce them to sequences of steps and to provide objective benchmarks against which they can be
evaluated.” Indeed, it is hard to imagine how a smart contract code can make a factual inquiry to
determine whether reasonable care has been exercised and to evaluate what amounts to reason-
able care in the circumstances. More generally, not all contractual terms can be deduced to computer
code and fed into a machine,®® hindering the predictions of widespread adoption put forwards by
smart contract proponents. This implies that smart contracts are currently incapable of displacing
outright the functionality of traditional contracts.

Furthermore, it could be argued that, even in those transactions that smart contracts ought to
have been conducting flawlessly (such as financial instruments), the results have been disappoint-
ing. In 2016 Barclays tested a way to trade derivatives using smart contracts and blockchain technol-
ogy, but despite this endeavour, that has not been implemented successfully®; more crucially, had
such a method been implemented, what would be the outcome if Barclays would remove itself from

% Sklaroff, J. (2017). Smart contracts and the cost of inflexibility. University of Pennsylvania Law Review, 166(1), 263-303.

¥ Mik, 2017.

& Mik, 2017.

®  Allison, 1. (2018, April 26). Barclays, Goldman champion ISDA standard for blockchain derivatives. CoinDesk.
www.coindesk.com/barclays-goldman-champion-isda-standard-blockchain-derivatives
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the transaction? Lord Hodge submitted that if financial institutions were to walk away from such
transactions, that would have a systemic effect on the commercial world.*® His Lordship therefore
urged that “if there is to be a contract drafted or adapted by machines, there will have to be signifi-
cant development to our law of contract which will require careful and imaginative consideration.”'
Nevertheless, even if such a contract law is adapted accordingly, the technology underlying smart
contracts remains underdeveloped. Although a speculative technological advancement may address
concerns regarding smart financial instruments, it does not address concerns in other transactions.
Until artificial intelligence is developed significantly to be able to understand and enforce contrac-
tual terms, the effectiveness of smart contracts remains disappointing. As a result, current efforts to
utilise smart contracts in areas such as real estate or intellectual property provide a false sense of
hope given that the technology itself must be brought up to speed.

This naturally leads to the last shortcoming. Even in areas in which smart contracts are success-
fully relied upon and operate efficiently, they may fall short of providing adequate protection to
contracting parties. Smart contracts are not set to render the contract void or non-enforceable if
one of the contracting parties is, for example, a victim of duress, misrepresentation, or undue influ-
ence of its counterparty.” Similarly, there is no evidence to suggest that smart contracting parties
are guarded from unfair contract terms which would otherwise be subject to a statutory test of
reasonableness.” In addition, smart contracting provides a limited, possibly non-existent, remedial
infrastructure. Cutts correctly submitted that parties have to rely on their counterparties to remedy
any wrong, and that is also contingent upon parties knowing the identity of their counterparty, which
will not often be the case.” Hence, Cutts concluded that “without the many safeguards implemented
by traditional intermediaries, parties are more exposed to harm, and without the remedial mecha-
nisms of intermediation, most parties will be wholly unable to fix that harm.” This is a realistic
conclusion given that there is no incentive for the wrongdoer to remedy the wrong, especially if they
have no connection to the counterparty. Overall, by failing to shield counterparties from harm, smart
contracts merely represent a useful innovation in limited transactions rather than providing a viable
alternative to traditional contracts.

Concluding Remarks

The reality is that smart contracts have not managed to acquire the widespread adoption that
many programmers, lawyers, and academics predicted. Rather, “so far smart contracts have mostly
been focused on transactions involving financial instruments and investment instruments as these
tend to be more easily reducible to code.” In line with various academics and the UKT, this essay
took the view that smart contracts carry the same legal validity as traditional contracts. Additionally,
it has been acknowledged that the automaticity and self-enforcement advantages provided by smart
contracts certainly amplify the scope of certain commercial transactions. Through utilising block-
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chain technology, smart contracts have established themselves as prominent legal instruments;
however, the inherent limitations of the blockchain network, which undermine both its immutability
and decentralisation benefits, preclude smart contracts from achieving their full potential. Although
they may have a potentially versatile application, smart contracts have not been so successful as to
disrupt society's preference for traditional contracting. Individuals trust the court process and the
protections guaranteed by the legal system. Machines, on the other hand, are susceptible to errors,
exploitation, and hacking. They are unable to process natural language or provide solutions to code
ambiguities and contractual modifications. Importantly, they also fail to protect contracting parties
from counterparty wrongdoing. Overall, the underlying technology is relatively underdeveloped to
fully function at its envisaged applications of smart contracting. This essay, therefore, supports the
view that “smart contracts may or may not transform the world, but they provide real benefits and
seem likely to enjoy significant adoption over time ... they will not, however, replace contract law."”’
This is because smart contracts are currently limited to performing a different function to traditional
contracts. The former guarantees technical contractual enforceability, whilst the latter provides legal
enforceability by looking backwards to recognise and remedy grievances.”® Consequently, it is pru-
dent to conclude that smart contracts currently serve as a supplement to traditional contracting and
the road towards displacing traditional contract practice is uphill. Nonetheless, it is never too early
to prepare for the upcoming smart contract revolution, and “the real prize will be to persuade the
coders to include a simple English law and UK jurisdiction clause in their algorithmic engagements.”*
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Abstract

The article examines 2020 post-crisis results and 2021 trends in FinTech regulation development. FinTech, being
a relatively new term, has become a completely new industry, which combines rapidly developing technologies
and financial products (including digital assets) or services. The year 2020, despite the pandemic and localiza-
tion (and maybe even more so), seems as significant, if not more so, for market change and further development.
The world has changed, and new technologies are vital for successful competition among financial players and
even for their survival. Most of the leading international financial centers have focused on regulating FinTech
and the use of innovations in classic highly regulated areas. In the article we address the pros and cons of tech-
nology regulation and make a comparative analysis of the leading revolutionary trends.

The most revolutionary developments have appeared in smaller European countries, which the leaders are
forced to follow. Law harmonization has become a natural step forward for Europe to regulate blockchain busi-
nesses and to agree on terminology and risk prevention measures for innovation support. The research exa-
mines the development and regulation of FinTech in such jurisdictions as Switzerland, Malta, Liechtenstein,
Gibraltar and the United States. The approach is interdisciplinary, linking Russian legal norms, applicable rules,
and expected results. The main methods used in the research are analysis, comparative-legal, and formal-legal
methods.
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AHHoTauuA

B cTatbe uccnenyloTcs nocnencTBus kpusuca 2020 rofa W TeHAEHUMM pasBUTUS perynupoBaHus FinTech
2021 roga. FinTech, siBNAsiCb OTHOCUTENbHO HOBbBIM TEPMUHOM, CTasl COBEPLIEHHO HOBOW OTPAC/bIO, KOTOpas
CoyeTaeT B Cebe 6bICTPO PasBMBANOLMNECH TEXHONOMN W (hMHAHCOBbIE MPOAYKTHI (B TOM uncne uMdpoBble ak-
TUBbI) UK ycyru. 2020 rofi, HECMOTPA Ha MAHAEMMIO 1 NOKANN3aLMI0 (2 MOXeET 6bITb 6narofaps naHaemuy),
NPefCTaBAETCA CTOMb e 3HAUUTENbHBIM, ECIN He 60Nee 3HAUNTENbHBIM, AN N3MEHEHUS PbIHKA 11 ero fanb-
Heillwero pa3suTus. Mup U3MEHUNCA, U HOBblE TEXHONOTMM UMEIOT XM3HEHHO BAXXHOE 3HAUEHME ANS YCNewWwHOM
KOHKYPEHLMM Mexay (UHAHCOBbIMI UrPOKaMK, U AaXe AN UX BbDKMBAHMA. BONbLIMHCTBO BeAylMX MeXay-
HapOAHbIX (HMHAHCOBBIX LLEHTPOB COCPEAOTOUMNOCH HA perynupoBaHum FinTech 1 cnonb3oBaHUN UHHOBALMIA
B KNACCMYeCKMX BbICOKO perynmpyembix 061acTsx. B cTaTbe Mbl paccmatpvBaem NAKOChl U MAHYCbl perynnpoBa-
HUsl TEXHONOTUI 1 NPOBOANM CPABHUTENbHBIN AHANU3 PA3BUBAOLNXCA TEHAEHLNN

Han6onee peBoNOLMOHHbIE TEHAEHLMI TPOABUANCL B HEGOMbLUNX €BPONEICKIUX CTPAHAX, 33 KOTOPbIMU Nuge-
Pbl BbIHY)X[EHbI CNEf0BaTh. TApMOHN3aLLMA 3aKOHOAATENbCTBA CTana Ans EBPOMbl eCTECTBEHHBIM LIAroM Bnepes
B perynupoBaHum 6nokueiiH 6U3Heca, U COrMAcoBaHUM TEPMUHONOMAN U Mep MO NMPeLOTBPALLEHNI PUCKOB
ANsi NOAAEPKKI MHHOBALMIA. B CTaTbe paccMaTpuBaeTcs pa3BuTHe U perynuposanue FinTech B TakuX PUCANK-
uuax, kak Lsenuapus, Manbta, /iuxteHwTeinH, mépantap u CoeguHeHHble LWTaTbl.

Moaxon ABNSETCS MEXAUCLMNANHAPHDBIM, YBS3bIBAIOWMM POCCUACKNE NPABOBbIE HOPMbI, TPUMEHNMbIE NPABM-
na n oxmpaemble pesynbrarbl. OCHOBHbIMIU METOAMM, MCNONb3YEMbIMU B MCCNENOBAHNN, ABASIOTCA aHaNUTUYe-
CKMI, CPAaBHUTENbHO-NPaBOBO 1 (HOPMANbHO-IOPUBNUYECKIMIA METOAbI.
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Introduction

FinTech, being a relatively new term, has become a whole new industry that combines rapidly de-
veloping technology (blockchain, artificial intelligence (Al) and machine learning, Internet of things
(IoT), big data, etc.) and financial products (including digital assets) or services. Considering this
issue in the context of the current situation and post-crisis results analysis, it would be useful to
revert to previous experience, specifically the year 2008. Apparently, the crisis then gave rise to new
FinTech products and projects, an innovation initiative, and the renewal of banking, insurance, pay-
ment systems, lending, and other activities in the financial world (Arner et al., 2016).

2020, despite (or maybe even more due to) the pandemic and lockdown, seems to be as signifi-
cant — if not even more so — for the market change and further development. The world has changed,
and new technologies are vital for successful competition between and even the survival of financial
players.

Most leading international financial centers have paid a lot of attention to regulation of FinTech,
largely as a special block — blockchain and digital assets, accordingly, and the use of innovation in
the classic highly regulated areas. The regulatory update has been welcomed in light of the social
and economic impact of the financial crisis. The experiences of reasonable regulators over recent
years (2017-2020) support legal improvements in this regards; for example, blockchain related pro-
jects in Switzerland or Singapore have resulted in the market revival, new local and foreign invest-
ments, and new international collaboration opportunities too.

Analysis of the Current FinTech State. The “Pulse of FinTech” Trends

This year's crisis has shown the great need for cooperation and the legal grounds for this,
as well as a harmonization of standards and procedures in the financial world, alongside other
such matters. The European Union Commission has recently announced its goal to complete
its work on digital finance, in particular, to introduce a clear definition for cryptocurrency into
European law. As the Commission Executive Vice President Valdis Dombrovskis highlighted
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this June, a “lack of legal certainty is often cited as the main barrier to developing a sound
crypto-asset market in the EU. This is a good chance for Europe to strengthen its international
standing and to become a global standard-setter, with European companies leading new tech-
nologies for digital finance”!

The outcome of the 2019 consultation held by the Commission for experts around Europe was
a “non-paper"2with clear priorities:
= Definitions for all types of crypto, including stablecoins and security tokens.
= Changes to the markets in Financial Instruments Directive Il (“MiFID II" Directive 2014/65/EU)?

to include crypto assets.
= A regime for blockchain-based platforms.

Many important players, such as PayPal or Google, have made their contributions. Bruno Schneider
Le-Saout, the President of the Blockchain Federation (Brussels), has named the upcoming legislation
as “historic”*

Among the pioneers of new local regulatory developments within the EU have been Malta and
Liechtenstein, as examples, but the rules then were valid only for a single country territory; now,
the whole EU market should be covered. The pandemic outburst has only proven the importance
of new efficient cross-border mechanisms, new technology implementation, and common interna-
tional standards and rules. The regulation of financial markets is probably one of the most difficult
to change, especially requiring various considerations of political and economic interests. Some ret-
rospective references to previous post-crisis measures have been used to understand the efficiency
of the new measures to be taken. The cross-jurisdictional comparative analysis may demonstrate
the most successful regulatory solutions in specific FinTech areas or mechanisms for the general
development of the economy, e.g., sandboxes and experimental legal regimes (Allen, 2020). Such
work may assist in the unification and harmonization of international approaches and the setting of
the best practices and common standards for financial technology regulation that can “open a new
era in FinTech” (Arner et al., 2016).

Russia has been comparatively active in FinTech and the digitalization of its economy (though
the success in different financial spheres of technology application is not the same). The National
Digital Economy Programme® has been introduced, covering the main goals for several years. The
crisis has definitely had a serious impact on these plans. The state and regional budgets for new
technology projects are being cut and the resources redistributed to healthcare and support of the
most affected businesses. Together with that, enhancing and updating the legal framework becomes
even more important for the economic recovery and new investments in technology. Such work will

' European Commission. (2020, June 23). Speech by Executive Vice-President Valdis Dombrovskis at the Digital Finance Out-

2 For more information see: Houben, R., & Snyers, A. (2020). Crypto-assets. Key developments, regulatory concerns and res-
ponses (Study). Luxembourg: European Parliament. https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648779/
IPOL_STU(2020)648779_EN.pdf

5 Natsional’naya programma “Tsifrovaya ekonomika Rossiyskoy Federatsii” [The National Digital Economy Program of the
Russian Federation]. (2019). This includes the current normative regulation of digital industry.
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be continued intensively in 2020 and beyond. Three important acts regulating blockchain related
matters and new financial assets have been a subject of debate for at least a couple of years, and
this year has brought the long-awaited results. The new, and as-yet outstanding, regulation will be
discussed further.

The main part of this article addresses in more detail the specific area of financial sector regula-
tion — blockchain based or digital financial assets, crypto currencies, and new investment platforms
involving digital assets — and the impact of new regulation on the market development (based on
the Russian example).

New FinTech & Blockchain Related Country Regulation: Licensing Regimes

After the financial crisis of 2008, banks were also forced to comply with the Basel IlI°, the
Dodd-Frank Act/, and other similar requirements, which led to increased costs. Competition with
efficient FinTech firms has forced banks to go online, introducing different services to their custom-
ers and trying to reduce high operational expenses to cope with payment startups. Slow regulatory
changes and huge institutional players with internal procedures and rules are unable to regulate this
promptly changing area with a lot of relatively small players. Accordingly, this has been an obstacle
for development and raising investment for technology and FinTech startups. From an industry per-
spective and from a regulatory perspective alike, a change in attitude is needed towards how FinTech
should be regulated. From this point of view, the examples of Switzerland, Liechtenstein, Gibraltar,
and Malta are remarkably interesting.

Often, new FinTech regulation concerns the use of DLT or new financial assets built on and trans-
ferred via blockchain. In this article we are only giving a couple of examples and will be following up
with further articles and a more in-depth comparative analysis of all leading jurisdictions (UK or the
USA, Singapore, some CIS countries, and more).

Gibraltar

Gibraltar, a British overseas territory, was the first jurisdiction that implemented special
FinTech regulatory legislation. By passing the Financial Services (Distributed Ledger Technology
or DLT) Regulations 20178, entered into force from 01 January 2018, the Gibraltar Financial Services
Commission (GFSC) became the standard-setter body, licensing any person (legal entity), in or from
Gibraltar, that uses DLT for storing or transmitting value belonging to others (Lifshits, 2016). There
are three classes of DLT licenses in Gibraltar, based on the complexity of the matter — Malta came
out later, but has gone further with a more structured approach to legislation (as described below).

The Republic of Malta
The Maltese legal framework governing the FinTech industry consists of three main laws, namely:

6 Basel lll is a global regulatory framework on bank capital adequacy, liquidity risks, stress testing. (2019, November 19).
https://www.bis.org/bcbs/basel3.htm

& HM Government of Gibraltar. (2020, September 17). The British Overseas Territory Gibraltar. Distributed ledger technology
regulations — 631/2020. https://www.gibraltar.gov.gi/press-releases/gibraltar-regulator-refreshes-jurisdictions-distributed-
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= The Innovative Technology Arrangements and Services Act (ITAS)%
= The Malta Digital Innovation Authority Act (MDIA)";
= The Virtual Financial Assets Act (VFAA)"

It has to be mentioned that the Malta Financial Services Authority plays a significant role in the
process of “lawmaking” by issuing its FinTech guidelines.

Licensing issues are regulated by the VFAA. One of the salient features which determines the
applicability of the VFAA is the type of asset which the operator would be dealing with. Through the
application of the Financial Instrument Test, a DLT asset (i.e. a cryptocurrency) will be classified as
either a virtual token, a financial instrument, e-money, or a virtual financial asset. In this regard, it
has to be mentioned that the EU Directives and Regulations on markets in financial instruments,
e-money, payment services, and anti-money laundering are additionally applicable; this, despite
Maltese laws not applying and local licenses not being valid throughout the EU. The same applies,
for example, to Gibraltar (not being formally part of the EU).

The provision of the following services in or from within Malta, in relation to a DLT asset which has
been determined to be a virtual financial asset in terms of VFAA, requires a license to regulate one of
the following services: the reception & transmission of orders; the execution of orders on behalf of
other persons; custody or nominee services; portfolio management; dealing on one’s own account;
investment advice; placing virtual financial assets; operations of a VFA exchange. In order to provide
these services, it is needed to obtain a license. There are four types of “FinTech licenses”: VFAA Class
1to 4 (depending on the activity itself).

The Virtual Financial Assets Act establishes the application procedure and the requirements that
the service providers shall meet in order to be granted a license, including — but not limited to — or-
ganizational requirements, financial requirements, operational requirements and anti-money laun-
dering (AML), combating the financing of terrorism (CFT), and cybersecurity related requirements.
The VFAA license will only cover services with respect to virtual financial assets. If a particular asset is
classified as a financial instrument, then any service provided in relation thereto would require prior
authorization under traditional financial services legislation (including placement).

The Principality of Liechtenstein

Liechtenstein is also amongst the world’s first jurisdictions to pass a specialized “Blockchain
Act"® The new Blockchain Act applies to all trustworthy technology service providers (instead of
just using the term “blockchain” or “distributed ledger technology”, the term “trustworthy tech-
nology or TT" is used). From 01 January 2020 (from the date when this law entered into force)
the following services on a professional basis in Liechtenstein must register with the Financial
Market Authority of Liechtenstein (FMA): token issuers; token generators; TT Key Depositaries and
TT Token Depositaries.

Generally, the law clearly defines the end scope of services that should be registered (licensed)
by the Liechtenstein’s FMA. In addition to the aforementioned services, other TT services can be

°  The Innovative Technology Arrangements and Services Act (ITAS). (2018).

" The Malta Digital Innovation Authority Act (MDIA). (2018).

" The Virtual Financial Assets Act (VFAA). (2018).

" Malta Financial Services Authority. (n.d.). Virtual Financial Assets. https://www.mfsa.mt/fintech/virtual-financial-
assets/legislativeRegulatoryFramework

B Qriginally, the Token and TT-Service Provider Act (the so-called Blockchain Act) was adopted by the Liechtenstein’s
Parliament on October 3, 2019. https://www.regierung.li/media/medienarchiv/950_6_04_11_2019_TVTG_english.pdf?t=1
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mentioned: TT Protectors and Physical Validators; TT Exchange Service Providers; TT Verifying
Authorities; and TT Price and Identity Service Providers! The Blockchain Act aims to improve in-
vestor protection, combat money laundering, and establish legal certainty in regulating blockchain
projects.

The Swiss Confederation

The Swiss legal framework governing the activities of traditional banking (financial) services
and FinTech firms consists of federal acts, implementing ordinances, a number of circulars, and
guidance from the Financial Market Supervisory Authority (FINMA). More specifically, under the
recent amendments to the Banking Act 2019, a new “FinTech license” has entered into force!
FinTech related companies came into conflict with the Banking Act, as the acceptance of deposits
from the public requires a banking license. Since the Banking Act places high demands regarding
the granting of licenses, the banking license is a considerable barrier to market entry for FinTech
companies.
The Swiss FinTech model now creates opportunities for all market participants, whether estab-
lished financial service providers or startup companies. FINMA takes a fundamentally neutral stance
towards new business models and technologies, and considers innovation as an important factor for
the competitiveness of the Swiss financial market. At the same time, the Swiss standard-setter pays
close attention to prudential and conduct supervision.® Switzerland’s model is based on several
core elements that are briefly described below.
= A FinTech license allows non-banking companies to accept deposits from the public and not
conduct any lending business with maturity transformation or interest payments.

= The conditions to be fulfilled for obtaining a FinTech license are lower than for traditional banks";
deposits may not exceed a value of CHF 100 mln. and may not be reinvested; the minimum capital
shall always be 3 % of the total amount of deposits held, but not less than CHF 300 000.

= A legal entity pursuant to Art. 1b of the Banking Act 2019 is subject to supervision by FINMA and
must have certain requirements audited by an auditing company.

These requirements allow FinTech firms to successfully set up and compete with classic banks.
Indeed, as of 21 April 2020, there is now a registered entity licensed by FINMA pursuant to Art. 1b
of the Banking Act 2019%: Yapeal AG (https://yapeal.ch/#intro), the “neobank” registered in Zurich.
Yapeal will offer accounts with Swiss IBAN without being tied to an offline bank payment system.
With FINMA banking and securities dealer licenses, Sygnum and SEBA (https://www.seba.swiss/)
banks are other examples of how traditional and innovative banking services can be combined.
These “crypto banks” enable professional individuals and companies as well as institutional clients
to invest, safely keep, trade, and borrow against digital and traditional assets, all in one space. For
Swiss Blockchain companies they provide accounts and custody for fiat and digital assets. In addi-
tion, they are trying to issue their own digital currencies (e.g. Sygnum).

In this regard it is interesting how FinTech is regulated in Russia; Accordingly in the following
paragraph we will analyze current trends and regulations of FinTech in Russia.

5 The Swiss Banking Act. (2019).
% Swiss Financial Market Supervisory Authority (FINMA). (n.d.). Reports on key financial market issues. Supervisory reports.
https://www.finma.ch/en/documentation/finma-publications/reports/supervisory-reports/

v The Swiss Banking Act. (2019).
®  The list of persons licensed by FINMA (FinTech License) can be found on FINMA's webpage. https://www.finma.ch/en/search/

CTATbI 31


https://yapeal.ch/#intro
https://www.seba.swiss/

Digital Law Journal. Vol. 1, No. 4, 2020, p. 25-37
AV. Shashkova, M.A. Agranovskaya, D.E. Kitsmarishvili / FinTech & New Digital Instruments

Russian Trends and Regulations

The Russian FinTech market has been growing significantly for the past several years in terms of
both the number of deals and the volume of investment.® The Central Bank of Russia (CBR) issued
“The Main Directions of Financial Technology Development for the Period 2018-2020" (the “Main
Directions”) and the road map naming the key technologies. In particular, a blockchain-based plat-
form is envisaged, with the corresponding marketplace having been set up. Various projects have
been launched, and several documents enacted accordingly.
The regulation of payment systems has been updated; some examples of this would be Federal
Law “On the National Payment System” No. 161-FZ of 27 June 2011 (the “NPS Law"), and Federal Law
“On the Central Bank of the Russian Federation” No. 86-FZ of 10 July 2002 (the “CBR Law"), concern-
ing relations between local money transfer operators and international payment services providers,
anti-money laundering and some other matters. The localization of foreign services for GDPR rea-
sons remains a hot topic (not all providers may extend their services to Russia properly — e.g. PayPal).
The progress is significant, though the legislation is yet to be updated in order to cope with tech-
nological development. The amendments are not always sufficient, and the regulator often takes a
conservative approach. Regions are also participating in regulatory development and adopting new
acts within the scope of competence. Some regions are very progressive (e.g. Tatarstan, the Moscow
Oblast (Region), Kaliningrad), while others are much behind.

Digital Assets, Blockchain

There are three “blockchain” acts regulating this new technology application and use in the fi-
nancial sector:
= The “Digital Rights Act” — Federal Law No. 34-FZ of 18 March 2019 “On Amendments to Parts One,

Two and Article 1124 of Part Three of the Civil Code of the Russian Federation” (in force as of

01 October 2019);

= The “Crowdfunding Act” — Federal Law No. 259-FZ of 02 August 2019 “On Raising Investments Using
Investment Platforms and Amendments to Certain Legislative Acts of the Russian Federation”
(in force as of 01 January 2020);

= The “DFA Act” — Federal Law of 31.07.2020 Nr.259-FZ “On Digital Financial Assets, Cryptocurrency
and Amendment of Separate Legal Acts of the Russian Federation (in force as of 01 January 2021).

Existing legal acts relating to issues such as securities markets (most significantly), banking and
payment services, advertisement, consumer rights protection, information security, cyber security,
and more still apply, working together with the above specific acts. Russia is surprisingly far behind
regarding cryptocurrency and digital asset regulation. The first two acts have finally entered into
force, but the main act regulating DFA issue and exchange, the DFA Act, governing digital tokens,
cryptocurrencies, the circulation of crypto-assets, and market participant activities enters into force
on 01)January 2021.

The legal grounds for the regulation of digital or blockchain based assets have been introduced
step by step. The first important acknowledgement of a concept of “digital rights” was introduced
in spring 2019 by an amendment of the Civil Code. The New Clause 141.1 “Digital Rights” has been
introduced. The digital rights definition acknowledged some rights (rights of claim and other rights
named in the law as such), if their content and terms of execution were determined by the rules

" Agranovskaya, M. (2020, March 2). FinTech law and practice in Russia. In FinTech 2020. Global practice guide. Cambers and
Partners. https://practiceguides.chambers.com/practice-guides/fintech-2020/russia
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of an information system subject to characteristics provided for in the legislation. Operations and
transactions with digital rights are only possible within the information system.

From that point on, reference was even given to the legal act from which the information system
definition should be taken (there is more than one such act). The DFA Act has clarified that the defi-
nition of information shall be referred to the Federal Law of 27 July 2006 Nr. 149-FZ “On information,
information technology and information protection”, just as the “information system operator”. It
has to be noted that the definition of “information” is very broad, thus giving rise to a collision of the
existing term of “digital currency” (limited in turnover as a mean of payment for goods and services)
with bonuses, award miles, and the like.

The regulated area will cover only the DFA issue and exchange, and potential candidates may
apply for licenses as of next year (with the Central Bank). No cryptocurrency exchanges, nor traders
or depositaries, may be regulated yet. What is more, no payments are allowed for now in crypto for
goods and services: this remains one of the most disputed areas of the business and the lawmakers.

There have not been any possibilities to receive a license and become a fully regulated player in
the legal field for blockchain related businesses, including cryptocurrency exchanges, depositaries,
token issuers, miners, or others, not to mention crypto-banks, crypto-funds, or insurance programs,
until the year 2020. Many players have been present at the market (e.g., Huobi) through representa-
tive offices or operations involving foreign regulated entities run by Russian beneficiaries.

As regards operators of investment platforms, the CBR has already published Instruction
No. 5342-U of 04 December 2019 “On the Way of Record Keeping for the Investment Platforms
Operators™ and Instruction No. 5337-U of 02 December 2019 “On Requirements for the Internal
Document(s) for Managing Conflicts of Interest of the Investment Platform Operator”? The theore-
tical base is there, but many definitions and explanations are absent.

The DFA Act has been a long-awaited subject of hot discussions. The final variant represents only
a partial and incomplete set of solutions; the cryptocurrency market has been left out of its scope for
now. This autumn the discussions are continuing, but the only aspect known for now is that crypto
will not be allowed freely as a means of payment for goods and services. As has already been men-
tioned, a proper distinction from the digital miles and bonuses or non-documentary securities is for
now absent. Together with that, a huge step forward has been made.

Digital assets classification: for now, they are classified (on the basis of all acts that have been
enacted) as follows: digital financial assets (DFA); digital currency; utility digital rights (UDR).

DFA resemble security tokens when compared to more common divisions in Switzerland and
other European countries, as well as Singapore. Their distinction from non-documentary securities
is mainly based on the technology first principle (not dissimilarly to Malta). Existing securities laws
apply, where applicable: in particular, the limitations relating to issues to be distributed to qualified
investors. The Central Bank has wide discretion to expand the list of DFA that may only be issued to
such investor community.

Digital currency definition is amhbiguous and too broad, thus resulting in problems with award
miles and e-commerce. It is defined as electronic data (digital code or reference) in an informa-
tion system that are offered or may be accepted as means of payment subject to Rubles or foreign

2 Ukazaniye Banka Rossii N 5342-U “0 poryadke vedeniya reyestra operatorov investitsionnykh platform” [Bank of Russia
Ordinance No. 5342-U “On the Procedure for Maintaining the Register of Investment Platform Operators”] (2019).

2 Ukazaniye Banka Rossii N 5337-U “O trebovaniyakh k vnutrennemu dokumentu (dokumentam) po upravleniyu konfliktami
interesov operatora investitsionnoy platformy” [Bank of Russia Ordinance No. 5337-U “On Requirements for an Internal
Document (Documents) for Managing Conflicts of Interest of an Investment Platform Operator”] (2019).
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currency, should a person be absent liable to each owner of such data, except for an operator and
(or) nodes of the system that are only responsible for the compliance of an issue of such data and
entry of operations in the system according to its rules.

UDR are listed in Clause 8 of the Crowdfunding Act. They shall be circulating within the investment
platform (being an information system per se):
= The right to claim vindication.
= The right to claim IP rights title transfer or the rights to use such.
= The right to claim that services are conveyed or works are done.

They have to arise within the platform as a digital right initially. Despite the similarity, they are
not in practice utility tokens in the common understanding.

Currently the regulated payers include operators of investment platforms based on DLT
(the Crowdfunding Act); information systems issuing digital financial assets (DFA Act); DFA ex-
change (DFA Act).

From 01 January, 2021, the issue of a new financial instrument in digital form (the DFA) or their
exchange shall be made via the regulated operator. The conflict of the DFA Act with certain provisions
of the Federal Law on the Securities Market? and the Federal Law on Joint-Stock Companies? as well
as with the Criminal and the Criminal Procedural Codes is obvious (Shashkova, 2019). The Act creates
a kind of a surrogate as well of the digital securities market, and requires additional clarification
work from the Central Bank.

In addition, it should be noted that CBR launched a sandbox in April 2018 in accordance with the
Main Directions for piloting and modelling processes for new financial services and technologies in
case the regulation needs amendment. The sandbox should encourage new financial services and
technologies such as a system of fast payments, a unified system of biometric identification, and
a financial supermarket. Together with this, the Central Bank is still taking a very rigid position as
regards cryptocurrencies and their use in electronic commerce. No special licenses or permits have
yet been introduced to allow mining or cryptocurrency exchange for Rubles, and the pending amend-
ments to the legislation in discussion are not at their most positive at the moment.

An important new act has been passed: “On Experimental Legal Regimes in the Digital Innovation
Field in Russia and on Amendments to Certain Legislative Acts of the Russian Federation"% (ELD
Law). This allows legal sandbox-like exceptions for the new digital technology projects. The CBR is
also recognized as the regulatory power for financial innovation. The CBR sandbox and the ELR Law
procedures differ; it could be noted that the process and deadlines therein seem rather optimistic
(e.g. 85 days for an application processing in general).

The Swiss FINMA example of forming the new legitimate field and attracting investments by re-
viewing projects on a case-hy-case basis could be much more successful for Russia than vertically
governed and lengthy legislative processes and their subsequent implementation, especially to
cope with rapidly changing technology. Unfortunately, the regulator is not very active in Russia com-
pared to those in Switzerland, Liechtenstein, Singapore, Malta, and other countries.

2 Federal Law on the Securities Market of the Russian Federation. (1996). Retrieved from Bank of Russia website:

% Federal Law on]omtStock Compames of the Russian Federation. (1995). Retrieved from Bank of Russia website:
http://cbr.ru/Content/Document/File/33657/208-FZ.pdf

% Federal'nyy zakon N 258-FZ “Ob eksperimental'nykh pravovykh rezhimakh v sfere tsifrovykh innovatsiy v Rossiyskoy
Federatsii” [Federal Law N 258-FZ “On Experimental Legal Regimes in the Field of Digital Innovation in the Russian

Federation”] (2020).
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Conclusion

The regulatory field had been poor for good crop until the year 2020. The new area of the
financial market has been developing in an almost grey area. Court practice, tax authorities, and
regulatory acts have often been contradictory. The regulator has not been actively supporting
innovative products and businesses with private addresses for clarification of safe ways to work
on the existing legislation basis. FINMA in Switzerland (just to mention the Libra related regula-
tion on stablecoins), FMA in Lichtenstein, MAS in Singapore, and some other regulators have been
active in creating the new legal regimes on the basis of the existing acts when working at private
addresses: “how to do” approach instead of “we warn you and prohibit it”. In Russia this has not
been the case, and few projects have gained support so far, even in the sandbox. Together with
that, considering the regulatory sandbox activity and the enactment of new legislation and the ac-
tive support of the business community, 2021 should prove a breakthrough year. Cryptocurrencies
as a method of payment, and the use of DFA in payments as well as mining, however, are (so far)
out of the legal field.

The DFA Act has not (as many had expected) created a comprehensive database for the classi-
fication and qualification of all digital assets nor a clear system of terminology. The definition of
cryptocurrencies referred to above herein allows dangerous terminology competition with air miles,
e-commerce certificates, or bonuses. Cryptocurrencies are so far legal but discouraged as a means
of payment, while digital financial assets issue and crowdfunding have gained popularity as alter-
native sources of capital. Some terms do not require extra considerations as they are currently used
in international practice. However, other new institutes to be implemented raise conflicts with the
currently applied domestic workings — this refers to DFA as a term, for example.

The UDR in the Crowdfunding Act should in theory be commonly accepted utility tokens, but in
reality the substance of this is different. Payment tokens do not exist as such; hybrid tokens are
only allowed as DFA with other elements. DFA is the security token, whilst some UDRs may also be
security tokens as they are described in particular regulations, such as (to give some examples)
those issued in the aforementioned countries in Europe, just as in Gibraltar or in Singapore.
Integration of this terminology within the global market may be a problem, but, at least, the legal
grounds are there to start with.

At the same time, other legal developments relating to digitalization in the Russian Federation
are said to be among the highest priorities of the State Duma and the Central Bank, together with
other competence centers involved (like Skolkovo). Such directions as new financial instruments,
information systems, information security, and transparency of process development are continu-
ing further at full speed in Russia. The COVID-19 crisis — as any other crisis — shall exacerbate the
named trends with the facilitation of the Russian political will, which has been highlighted in the
Presidential Decree No. 204 of 7 May 2018 “On the National Goals and Strategic Tasks of the Russian
Federation Development for the Period until 2024"%, and in the National Digital Economy Programme
that includes the current Normative Regulation of the Digital Sphere project. The Central Bank has
issued the special road map for these, and the major competence centers, universities, and market
players are very enthusiastic supporters of this activity, addressing the State Duma and the House
of Parliament Chamber with initiatives via expert groups for specific areas. Political will is expected
for further developments.

% Ukaz Prezidenta Rossiyskoy Federatsii N2 204 [The President Decree No. 204] (2018).

CTATbI 35



Digital Law Journal. Vol. 1, No. 4, 2020, p. 25-37
AV. Shashkova, M.A. Agranovskaya, D.E. Kitsmarishvili / FinTech & New Digital Instruments

References:

1. Allen, H. . (2020). Experimental strategies for regulating FinTech. Articles in Law Reviews & Other Academic
Journals, (696), 1-30. https://digitalcommons.wcl.american.edu/facsch_lawrev/696

2. Arner, D., Barberis, J., & Buckley, R. (2016). The evolution of FinTech: A new post-crisis paradigm? (Law Re-
search Paper No. 2016-62). Sydney: University of New South Wales. http://dx.doi.org/10.2139/ssrn.2676553

3. Lifshits, I. M. (2016). Fenomen standard-setting bodies v mezhdunarodnom finansovom pravoporyadke
[The phenomenon of standard-setting bodies in the international financial legal order]. In Sumus Ubi Su-
mus. Mezhdunarodnoye pravo XXI veka: Mir i bezopasnost, sotrudnichestvo, prava cheloveka: Liber Ami-
corum v chest’ prof. L. P. Anufriyevoy [International law of the XXI century: Peace and security, cooperation,
human rights: Liber amicorum in honor of prof. L. P. Anufrieva] (pp. 393-400). Moscow: Prospekt.

4. Kudryashova, E. (2019). Finansovaya bezopasnost’ v ierarkhii tseley strategicheskogo planirovaniya v Rossi-
yskoy Federatsii [Financial safety within hierarchy of strategic planning purposes in Russian Federa-
tion]. Pravo. Zhurnal Vysshey Shkoly Ekonomiki, (2), 124-138. http://doi.org/10.17323/2072-8166.2019.2.124.138

5. Shashkova, A. V. (2019). Regulating principles of disclosure of information to shareholders under G20 /
OECD principles. In K.S. Soliman, Proceedings of the 33rd International Business Information Management
Association Conference, IBIMA 2019: Education Excellence and Innovation Management through Vision 2020
(pp. 1931-1936). International Business Information Management Association.

The authors’ contribution:
Anna V. Shashkova — scientific editing, general formulation of research tasks.
Maria A. Agranovskaya — scientific editing, determination of research methodology.

David E. Kitsmarishvili — analysis of the trends of Russian FinTech market.

Bknap aBTOpOB:

LlawkoBa A.B. — HayuHOe penakTUpoBaHue, 061as NOCTAHOBKA UCCNIeA0BATENbCKIUX 3aau, ONpeeneHu1e Me-
TOJO0NOTMY UCCNIEA0BAHNA.

ArpanoBckas M.A. — HayuHoe pefaKTUPOBAHUeE, ONpefeneHe MeTog0N0rum UCCnefoBaHus.

Kuymapuwsunu Ji.3. — onpeaeneHne HanpaeneHuin perynupoBaHus poccuiickoro poiHka FinTech.

Information about the authors:

Anna V. Shashkova — Dr. Sci. in Politics, Ph.D. in Law, Professor of Constitutional Law Chair, Moscow State Insti-
tute of International Relations (MGIMO-University), Honorary Consul for St. Vincent and the Grenadines in the
Russian Federation, Attorney at Law, Executive MBA Supervisor in MGIMO School of Business and International
Proficiency, Moscow, Russia.

Maria A. Agranovskaya — Attorney at Law, Managing Partner at GRAD Legal & Financial Advisory Services,
expert in FinTech and international Law, invited lecturer in MGIMO-University, Plekhanov University, HSE,
Moscow, Russia.

David E. Kitsmarishvili — Attorney at Law, GRAD Legal & Financial Advisory Services, invited lecturer in Russian
Foreign Trade Academy, Moscow, Russia.

36 ARTICLES


https://digitalcommons.wcl.american.edu/facsch_lawrev/696
http://dx.doi.org/10.2139/ssrn.2676553
http://doi.org/10.17323/2072-8166.2019.2.124.138
mailto:a.shashkova@inno.mgimo.ru

Liuchposoe npaso. Tom 1, N@ 4, 2020, c. 25-37
A.B. lllawkoBa, M.A. ArpaHoBckas, [1.3. Kuumapuwsunu | FinTech n HoBble Lynd)poBble cpeacTBa

CsegeHuns 06 aBTopax:

IlawkoBa A.B. — JOKTOP NOMUTUYECKIX HAYK, KAHAWAAT PUANYECKNX HAYK, Npodeccop Kadeapbl KOHCTUTYLM-
OHHOro npaBa MOCKOBCKOTO rOCYAAPCTBEHHOMO UHCTUTYTA MEXAYHAPOAHbIX OTHOWeHMIA MITIMO ML Poccum,
MoueTHblit KoHcyn CeHT-BuHceHTa n MpeHapuH B Poccuiickoit Mesepaunn, afBoKaT, HayuHbli PYKOBOAUTENDb
Executive MBA LLkonbl 613Heca 1 MexayHapoaHbIX komneteHuun MIUMO, Mocksa, Poccus.

ArpanoBckas M.A. — afiBoKaT, ynpasnsiowmnit naptHep MKA «TPAfl»; skcnepT B cepe FinTech n B o6nactv mex-
AYHAPOAHOrO Npasa, NpuUrnawexHbIM npenogasatens B MIMO-yHuBepcuTet, POCCUICKOM 3KOHOMUUYECKOM
yHusepcutete um. [.B. MnexaHosa, a Takxe B HUY «Bbicwas wkona skoHomMuku», MockBa, Poccus.

Kuumapuwsunu I.3. — agBokat MKA «[PA[l», npurnaweHHbIi npenogaBaTent Bcepoccuitckon akaaemnm BHelw-
Hel Toproen MiuHMCTEPCTBa 3IKOHOMUYECKOTO pa3BuTus Poccuiickoit Gepepaumm, Mockea, Poccus.

CTATbI 37


mailto:a.shashkova@inno.mgimo.ru

https://doi.org/10.38044/2686-9136-2020-1-4-38-55 ) Check for updates

CTATbU (

JBONOLMA AHTUMOHOMObHOIO
PErY/IMPOBAHUA B POCCUK
B LIUGPOBYIO 3M0XY

K.B. TapxoBa, B.l1. Anucpupos’, 0.H. lopoxoBa

Opuanueckas dupma «ANTPYI»
125040, Poccus, Mocksa, yn. Ckakosas, 4. 17, cTp. 2

AHHOTaUWA

CTaTbs NOCBALIEHA KOMMNEKCHOMY aHaNN3y U3MEHEHNA B OTEUECTBEHHOM aHTUMOHOMOMbHOM PerynnpoBaHni
B CBA3M C LNpoBU3aLmMen IKOHOMUKN. LindpoBr3awms npueena K noBblleHNo ponn nHcopmauun u uudpo-
BbIX M1aT(HOPM B AeATENbHOCTI KOMNAHNIA, Pa3MblBaHNI0 reorpaduueckux rpaHuL, LndpoBbIX PbIHKOB, @ Takke
K BUAOWU3MEHEHMIO CTPYKTYPbI PbIHKOB B LienoM. KnioueBbiMi (hakTOpami pocta B COBPEMEHHOM IKOHOMMUKE
CTaNnu NHHOBALMOHHbIE TEXHONOTMM, 60NbLIME lAHHbIE N 06BEKTbI UHTENNEKTYaNbHOI CO6CTBEHHOCTY.
ABTOpaMI OXapaKTepu3oBaHbl HOBble HAPYLEHNA aHTUMOHOMOMbHOTO 3aKOHOAATENbCTBA B LIMGPOBYIO IMOXY,
B UaCTHOCTM, CrOBOPbI HA TOPrax, 3ak/touaemble C MOMOLLbI0 ayKLMOHHBIX POBOTOB, U aHTUKOHKYPEHTHbIE 3¢-
(heKTbl, CBA3aHHbIE C MCMOMb30BaHMEM NPOrPaMMHOr0 obecneueHus Ans OCYWeCTBAEHNS MOHUTOPUHTA LiEH.
Kpome Toro, B pamMkax cTaTbit 6111 POaHaNM3MpPOBaHbl NEPBbIe NPABOBbIE NO3ULLMMA AaHTUMOHONONBHOTO Opra-
Ha, KacatoLmecs NPMMEHeHNs LLeHOBbIX anropuTMOB, a TaKKE PacCMOTPEHbI HOBbIE MOAXOAbI PErynATOpa K aHa-
nu3y UMPOBbIX PbIHKOB HA NpUMepe COrNacoBaHMUA CAENOK IKOHOMUYECKON KOHLEHTPALMN C YUeTOM CETEBbIX
3thekToB 1 06/13AAHUA BONBLIUMM JAHHBIMU 1 TEXHONOMUSIMIA. B CTaTbe TaKKe uccneayetcs nepeas npakTuka
npumMeHeHus TpaHcdepa TEXHONOMNI AHTUMOHOMOMbHBIM OPraHOM ANA CHWXEHUS aHTUKOHKYPEHTHOrO BAUA-
HUS CAENOK IKOHOMUYECKON KOHLEHTpauuu B Poccun. HakoHel, aBTOpami M3yueHbl HOBbIE MPaBOBble HOP-
Mbl, perynupyowme o6s3atenbHylo NpefBapuUTeNbHYI0 YCTAHOBKY NPUNOXEHUIA POCCUICKIX Pa3paboTumMKOB,
1 NPeAnoCbINKK ANs BBEAEHNS TAKOTO PerynupoBaHns Ha Tepputopuun Poccun. Mpu paccmMoTpeHum Bbllleyka-
3aHHbIX BOMPOCOB aBTOPaMi NPOAHaNN3npoBaHO AeNCTBYHOLLEE POCCUICKOE 11 3apyOexHOe 3aKOHOAATENbCTBO,
NPOEeKTbl HOPMATUBHO-NPABOBbIX AKTOB, @ TAKXKE NPABONPUMEHUTENbHAs NpakTMka QenepanbHOM aHTUMOHO-
MNOMbHON CNYKObI.

HoBble NoAX0Abl PerynaTopa K aHanu3y U poBbIX PbIHKOB B PaMKaX aHTUMOHOMOMbHbBIX PAcCeA0BaHUiA 1 Co-
TNacoBaHNs CAENOK IKOHOMUYECKON KOHLEHTPaLMK, a TakKe aBToMaTU3aLmusa NpoLeccoB BbIABNEHUS aHTUMO-
HOMOMbHbIX HAPYLWeHWIA TPEOYIOT NOBbILEHHOTO BHUMAHUA CO CTOPOHBI BU3HECA. KOMMAaHUAM peKoMeHayeTcs
YYecTb YKa3aHHble TPeH/bl B CBOEN AEATENbHOCTM, YAENNUTb UM BHUMAHME B NMPOrPaMMaX aHTUMOHOMOAbHOO
KOMM/AeHCa, a TAKKEe BHEAPUTb ONONHUTENbHbIE MEPbI A1 NPEAOTBPALLEHINA BO3MOXKHbBIX QHTUMOHOMONbHbIX
HapywWweHWi Ha UNGPOBBIX PbIHKAX, B 0COGEHHOCTY, COBEPLUAEMbIX C UCMOMb30BAHNEM LEEHOBbIX a/IFOPUTMOB.

KntoyeBble cosa

6onblune faHHbIE, LUAPOBbIE PbIHKM, LLEHOBbIE ANTOPUTMbI, CETEBbIE I(EKTbI, 3N0YNOTPEbNEHIE LOMUHIPY-
I0LLMM NONIOXEHMEM, AYKLMOHHBIE POBOTbI, aHTUMOHOMONbHOE NPABO, KOHKYPEHTHOE NPaBO

KoHdpnukT untepecos ABTOp €0061a€eT 06 OTCYTCTBUN KOH(NMKTA NHTEPECOB.

(DuHaHcupoBauue liccnenoBanme He MMeNo CNOHCOPCKON NOAAEPKKM.
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Abstract

The article includes a comprehensive analysis of changes that have been taking place in Russian antitrust en-
forcement in response to the digitalization of the economy. Digitalization has led to increase of the role of in-
formation and digital platforms in day-to-day business activities of the market players. Digitalization vanished

geographical boundaries of the digital markets and modified market structures in general. Innovative technolo-
gies, big data, and intellectual property have become the key drivers of economic growth.

The authors analyze new violations of antimonopoly legislation in the digital era (in particular collusive

tendering using auction robots), the anticompetitive effects resulting from the use of pricing algorithms, and

the first approaches of the antitrust authority to regulations of the algorithmic pricing. In addition, within

the framework of this article, the first legal positions of the antitrust authority regarding the use of pricing

algorithms, as well as the new approaches of the regulator to the analysis of digital markets in merger control

are considered, taking into account such factors as network effects, big data and technologies. Moreover, the

authors analyze the first practice of using the technology transfer as a remedy in merger control by the antitrust
authority to mitigate anti-competitive effects of the transactions planned in the Russian market. Finally, the

authors conduct an overview of the new legal provisions governing the mandatory pre-installation of applica-
tions by Russian developers, and also describe the background for this initiative. When considering the above
topics, the authors deeply analyze the relevant Russian and foreign legislation, draft laws, and the law enforce-
ment practice of the Federal Antimonopoly Service.

New approaches of the regulator to the analysis of digital markets in the framework of antitrust investigations
and merger control, as well as automation of the processes of detecting antitrust violations, demand more
attention from market players. Companies are encouraged to take these trends into account in their business
activities, reflect them in antitrust compliance programs, as well as implement additional measures to prevent
potential antitrust violations in digital markets, in particular, committed with the use of pricing algorithms.

Keywords
big data, digital markets, pricing software, network effects, abuse of dominance, auction robots, antitrust law,
competition law
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LinchpoBu3aumsa oxBaTuna 3KOHOMUKN BCEX PAa3BUTHIX U GONbIIMHCTBA PA3BUBAIOWNXCA CTPaH,
a TaKkKe NMOBMMANA Ha JeATENbHOCTb KOMMaHWNA, Beaylmx 6usHec B Poccum. Kak noguepkHyna
OepepanbHaa aHTUMOHONONbHAsA cnyx6a (nanee — MAC Poccum), AMHAMUYHO MEHAIOULMECA PbIH-
KU CTAHOBATCA BCe 6onee CNOXHbIMU 1 LndpoBbIMU'. Ha NpaKTUKe PerynaTop roTo paccMaTpuBath
MPaKTUYECKN NI0BYI0 KOMNAHUI KaK LMGpoBYI0, Hanpumep, ecnu oxa (1) obpabatbiBaet unn xpa-
HWUT 6ONblUME JaHHbIE, 633bl AAHHBIX KNUEHTOB UMK UHYI0 MH(OPMALMIO; (2) MCnonb3yeT uudpoBble
ANropuTMbl NS N3YYEHNA KOHKYPEHTHOW Cpefibl, TNAHUPOBAHNSA CBOEI BU3HEC-CTPATErNM Ha PbIHKe
NN MOHUTOPUHIA IEATENIbHOCTI CBONX AUCTPUOLIOTOPOB; (3) pa3pabatbiBaeT 1 NPOU3BOAMT Miobble
NPOAYKTbI C UCMOMb30BAHMEM BOMbLIMX JAHHbBIX U NHHOBALMOHHBIX TEXHONOTWA. Mpu 3TOM 0co6oe
BHuMaHue QAC Poccun npuBnekaioT rmobasbHble LUMPOBbIE KOPMOPALWMN U UX NPAKTUKK NOBefe-
HWA Ha POCCUACKOM PbIHKE, UTO CNEelyeT U3 aHanu3a HelaBHO PACCMOTPEHHbIX AaHTUMOHOMONbHO
CNYXO0I 3HAUMMbIX Jen.

Kpome Toro, undpoBn3aLmus npueena K CTMpaHuio reorpauueckux rpaHinL, TOBapHbIX PbIHKOB.
TPaH3aKLMOHHbIE U3EPHKM CTPEMATCA K HYM0, U UM(POBbIE YCIYrn CNOCO6HbI MTHOBEHHO 10CTaB-
NATbCA B NI06YI0 TOUKY MUpPA MO XENaHuio KNueHTa. Hapaay ¢ u3meHeHnem reorpaduueckux rpa-
HUL, MEHSAIOTCA U (haKTOPbI, ONPeaensioliMe PbIHOUHYIO BNACTb KOMNAHWIA. Tak KNlUEBbIMU (haKTo-
pami 3KOHOMMYECKOTO POCTa B COBPEMEHHOI IKOHOMUKE CTAHOBSATCA UHHOBALMOHHBIE TEXHONOT UM,
6onbliKe AaHHble U NHTENNEKTYaNnbHaA CO6CTBEHHOCTD.

HecmoTps Ha TO, UTO JENCTBYIOLIEE AHTUMOHOMONbHOE 3AKOHOAATENbCTBO PACMpPOCTPAHAET-
Cl, B TOM YMCNE U Ha LMPOBbIE PbIHKK (C YUETOM HEKOTOPbIX OTOBOPOK, KACAIOLIMXCA aHTUMOHO-
NONbHbIX «IP MMMYHUTETOBY), 06BEKTUBHO Ha3pena HeobXOANMOCTb ero 0paboTKN AnA MOBbllIe-
HUA 3PHEKTUBHOCTI AHTUMOHOMONBHOTO PErynupoBaHus Ha UMGPOBbLIX phiHkax (Egorova, 2018).
3aKOHOJATeNbCTBO HE YCMEBAET 33 W3MEHEHUAMM, CBA3AHHbIMU C LN(POBU3ALMEN IKOHOMUKN,
noatomy MAC Poccum BbIHYX/EHA B CBOEI NPaBONPUMEHUTENbHON NPaKTUKe pa3pabaTbiBaTh U Te-
CTUPOBATb HOBblE MEXaHU3Mbl AaHTUMOHOMONBHOTO PEryNNPoBaHUA AN NPefoTBPaLleHUs pas3nnuy-
HbIX HapyLeHWA Ha UMPOBLIX PbIHKAX U 3((EKTUBHOTO PacCMOTPEHNs CAENOK (haKTUUeCKM elle
[10 TOTO, KaK 3TV MEXaHWU3Mbl 3aKPENNAIOTCA Ha 3aKOHOAATENbHOM YPOBHE.

3a/aun HacToAILEN CTaTbi COCTOAT B TOM, UTO6bI 0606WNTb TPEH/IbI TPABONPUMEHUTENBHO NPakK-
TUKM aHTUMOHOMOMbHOTO OPraHa, a TakKe CUCTEMHO WU3NOXKUTb BbITEKAKOWME U3 YKA3AHHBIX TPEH-
[10B 3aKOHO/IATeNbHbIE MHULMATMUBbI, BNUAIOLIME HA 3KOHOMUKY CTPAHbI U 1€ATENbHOCTb KOMMNAHWIA
Ha TeppuTopuu Poccuu.

' (enepanbHan aHTUMOHOMOMbHAA CYX6a. (2019, HoA6pb 18). DAC 8 CMU: «PaHbuie CAUSHUA YupoBbiX 2U2aHMO8 HUKMO
He KoHmponuposany. https://fas.gov.ru/publications/19760
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CTUBODbI Ha Toprax, 3aKjl4aemble NocpeACcTBOM ayKLIUOHHbLIX |J050TOB

«MpeceyeHune HoBbIX HOPM HapYLIEHWUI ABNSETCA BbI3OBOM /1S aHTUMOHOMOMBHOIO perynupo-
BaHUsA. AHTUMOHONO/MbHbIE OpPraHbl A0/MKHbI YPAaBHOBECUTb NPOrpecc B TEXHUUYECKOM OCHALLEHWUN
YUYaCTHUKOB KapTeNs 1 COBPeMEHHbIe METOAbI Chopa 1 aHanu3a MHGOPMALMK 1 LOKa3bIBAHUSA Hapy-
weHui. Takke NpeacTaBnAeTCcs HEOHXOAMMbIM ped)opMUPOBaHME 3aKOHOAATENbCTBAY, — Tak 3aMe-
ctutens pykosogutens ®AC Poccun A. T. LibiraHoB 060CHOBbIBAET HEOHXO[MMOCTb COBEPLIEHCTBOBA-
HUA 6OPbObI C KApTENsIMKM B YCNOBUAX LUPOBOI IKOHOMUKIAZ.

be3ycnoBHO, 3NeKTPOHHbIE TOPTY UMEIT NONOXUTENbHbIA 3D DEKT 49 PbIHKA B LENIOM, a TaKke
UX NPOBEAEHNE HANPaBNeHO Ha 06ecneyeHne KOHKYPEHLUI, aKTUBN3ALMIO 3IKOHOMUYECKUX NpPO-
LIeCcoB 1 3aluTy UHTEPecoB yuacTHUKOB Topros (Belickaja et al., 2019). BMecTe ¢ Tem no faHHbIM
OAC Poccuu 3a 2019 . 87 % BO36YX/IEHHBIX 1N 06 aHTUKOHKYPEHTHbIX cornatexuax (320 pen)
COCTaBUNM CrOBOPbI Ha Toprax (kapTenu u CroBopbl C 3aKa3uuMkom (opraHu3aTopom) TOpros)’.
Ha npoTshkeHMM NOCNefHUX HECKOMbKMX NET YYACTHUKM aHTUKOHKYPEHTHbIX COrMalleHunidi Bce
yalle MCnonb3yT Pas3nnyHbie NHHOBALMOHHDIE PELleHUs ANA 3aKNUeHns U peann3alum croBo-
poB Ha Toprax. ®AC Poccuun yxe paccnegoBana nopagka 20 fen o KapTensx Ha Toprax B pasnuy-
HbIX pernoHax Poccuu, 3aKNOUeHHbIX C UCMOMAb30BAHUEM CMELMANBHOIO NPOrPaMMHOr0 obecne-
YeHMA — ayKLNOHHbIX PO6OTOB",

AYKLMOHHBIA PO6OT — 3T0 NporpamMmHoe obecrneueHne, QYHKLMOHAN NNYHOTO KabuHETa yuacT-
HUKOB ayKLMOHA Ha INEKTPOHHOI NnolajKe, NO3BONSAIOWMNA NOAABaTh 3aABKM, ienaTb CTaBKM, Bbl-
NOMHATb APYrie [eNCTBUA B 3apaHee OnpeieNeHHoe BpeMs B aBTOMATUUECKOM PexuMe ANs yuacTus
B TOprax. [lo06HbIN po6OT N03BONSAET KOMMAHUAM YCTAaHABNMUBATL YACTOTY NOAAUM 33aABOK 1 pa3mep
CTaBKM, @ TAKXe MHble XapaKTePUCTUKM ayKLMOHHOW CTpaTerun. Korga KOHKYpPEHTbI, yuacTByiolLme
B TOprax, UCMOMb3yKT ayKLMOHHbIX pO6OTOB, afanTUPOBAHHbLIX APYr K ApYry, NogobHas npakTu-
Ka MOXET NO3BOMAUTb UM YCTAHABAWBATb M NOAAEPXKUBATD LieHbl HA Toprax. ®AC Poccun CKNOHHA KBa-
nuduLMpoBaTb NOA06HbIE AEUCTBUS KK KapTenu.

PasnuuaroT ABa BMAA ayKLMOHHbIX POOOTOB: NeranbHble U HeneranbHble. JleranbHble ayKLUOH-
Hble PO6OTbI MHTErPUPOBaHbI B MHTEPMENC INEKTPOHHBIX TOPrOBbIX MNOLLAA0K, NO3BONAS YUACTHU-
kam ToproB 3dheKTuBHEee Aenatb NPeANOXeHUs O LieHe KOHTPAKTa B aBTOMATM3UPOBAHHOM PeXu-
Me, IKOHOMS CBOE BpeMs U ycunus. Bmecte ¢ TeM HeA06POCOBECTHbIE YYACTHUKM 060pOTa MOTYT
1CNONb30BaTh TaKMe NPOrpamMMHble MOAYIN B KaueCTBe UHCTPYMEHTAa HapyLeHWs aHTUMOHONMOMb-
HOrO 3aKOHOAATEeNbCTBA, UCMONb3YA Creunduueckue HacTPOMNKKM AN CUHXPOHM3ALLMKM CBOEN CTpa-
TErMn Ha Toprax C NOBELEHWEeM KOHKYPEHTOB. B Takux ciyyasx [oKa3aTenbCTBaMu yyacTus B aH-
TUKOHKYPEHTHOM COMMaleHn MOryT NOCAYKUTb OAUHAKOBbIE MapaMeTpbl ayKLUUOHHbIX PO60OTOB
(NpepenbHoe 3HauUeHMe LieHbl, HIKe KOTOPOI HeNb3s ONYCKATbCA, War ayKLMOHa), @ Takke dakT ux
aKTUBALWN/ AeaKTBaUMK®. HeneranbHble ayKLUMOHHbIE POBOTHI, HANPOTUB, ABNAKTCA CTOPOHHUMM
nporpammami, QyHKLMOHNPYIOLWMMI Yyepe3 NPOKCU-CepBepbl 1 NPK NOMOLLM NPOrpamMm-npoKcutu-
katopos (Tenishev & Teslenko, 2019).

2 (befepanbHas aHTUMOHONONbHAs Cnyx6a. (2018, ceHTABPL 13). AHApeli LibizaHos: peceyeHue yugpoebix Gopm Hapywe-

3 (QepepanbHas aHTUMOHONOMbHas cayx6a. (2020, aBryct 27). Joknad o cocmosHUU KOHKypeHyuu 8 Pocculickoli ®edepa-
Yuu 30 2019 2. https://fas.gov.ru/documents/687048

4 (enepanbHas aHTUMOHOMOMbHAA Cyx6a. (2019, ceHTabpb 18). AHdpeli LbleaHos: B packpsimuu c2080p08 Ha Mop2ax
(DAC aKkmueHo ucno/b3yem aHanu3 omkpbIMbIX UCMOYHUKO8 daHHbiX. https://fas.gov.ru/news/30480

5 Pewenue YOAC no MypmaHckoii o6nactu no geny N2 05-03-16/6 (2016).
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Mpaktuka ®AC Poccum no paccMOTPEHUI0 fen 06 aHTUKOHKYPEHTHbIX COrNaleHusix, 3akniw-
UEHHbIX C MCMOMb30BAHNEM AYKLMOHHbIX POHOTOB, aKTUBHO pa3BuBaeTCA. Tak, MOCTABLLMKYA Mean-
LMHCKMX MaTepuanos Ana rocynapcrBeHHbix 6onbHuy, 000 «Banupua» u 000 «3rameg»® ucnonb-
30BaNi ayKLMOHHBIX POBOTOB, BCTPOEHHbBIX B UHTEP(ENC 3NEeKTPOHHOW TOProBon nnowaanku 3A0
«C6epbaHk-ACT» 1 HACTPOEHHDBIX Ha MOAAEPKAHME LLeH Ha Toprax. YUaCTHUKN KapTens 3apaHee Ha-
CTPOMAM AYKLMOHHBIX POHOTOB TaKUM 06Pa30M, UTOObI Y HUX ObIN OAMHAKOBBIA NUMUT CHUDKEHUS
LieHbl, @ TaKke OWNHAKOBbIEe LEHOBbIE NpeanoXeHns, nogaBaemble ¢ pasHuuen B 0,003 cekyHAbl.
B 2018 r. ®AC Poccuu npu3Hana KOMNaHWN BUHOBHBIMI B 3aKMKOUEHWUI KAapTens Ha Toprax, Hanpas-
NIEHHOTO Ha NoAjepXaHne LeH.

[lpyrum M3BECTHbIM MPUMEPOM aHTUMOHOMONBHOMO HApYLLEHWsA, COBEPLLEHHOMo C UCMONb30Ba-
HUEM ayKLMOHHbIX pobOTOB, CTaN0 NepBoe aHTUMOHOMONbHOE AeNo 0 KapTene Ha 6upxe. Tak, AO
«Conup — ToBapHble pbiHKK» 1t 000 «A-ON/ 6binn NPU3HAHbI BAHOBHbIMM B 3aKNKOUEHUN KApTeNb-
HOrO COMMALLEHIUs Ha BUPXKEeBbIX TOprax HedirenpopykTamu B 2018 1. 26 okTA6pA 2020 r. BepXoBHbIN
Cyn Poccuiickon ®epepaunn nogaepxan nosuumio OAC Poccum, otkasaB AO «Conupg — ToBap-
Hble PbIHKMY» B Nepefiaye KacCaLMOHHON xano6bl B Cyae6HYIo KONNernio no 3IKOHOMMYECKNM Cnopam
BepxoHoro Cyna Poccuiickon Meaepaumnd.

Jkc-pykosoguten GAC Poccum W. 10. ApTembeB BbIpaxan MO3ULMIO, UTO «PO6OTbI AeNCTBYIOT
CaMOCTOATENbHO B CETU WHTEPHET, CaMM 3aKN0UaT roOpU30HTaNbHble COrNalleHns, KoTopblie NPUBo-
OAT K pocTy LeH»’. OH noaTeepwgan, uto ®AC Poccuu umeeT TeXHUYECKIUe CPeaCTBa, NO3BONALLIME
06HAPYXMBATb HE TONbKO «CroOBOPUBLLIMXCA» POBOTOB, HO U CTOALLMX 3@ HUMI NILL, YTOBbI NPUBAEYL
X K 0TBETCTBEHHOCTM. Tak, ®AC Poccun paspaboTana KOMNIEKCHOE aBTOMATU3UPOBAHHOE peLleHne
ANS BbIABNEHUS U JOKa3aTe/bCTBa KapTeneil — Be6-cepBUC «bonbluoit LuudpoBom KoT»".,

CKPUHWHIOBDbIA CEPBUC B aBTOMATUUECKOM PeXUMe aHANNU3MUPYeT AaHHble B OTKPLITOM fOCTYNe
(Hanpumep, B eaMHOI MH(OPMALMOHHOW cucTeme B cdhepe 3akynok, CMI) u 3aKpbiTbie CBEAEHNA
(Hanpumep, B 6a3ax AaHHbIX DenepanbHoil HANOroOBOK CNYX6bI) HA NPeAMET COOTBETCTBUSA 3aJaHHBIM
KpUTEPUAM C MOMOLLbIO aNrOPUTMOB; BbISIBNIAET CrOBOPbI HA TOprax Ha 0CHOBE NPOBEAEHHOro aHanu-
3a 1 hopmupyeT AoKasaTenbHylo 6a3y™. Kpome Toro, B pamkax aaHHou nporpammbl GAC Poccum pas-
BMBAET (DYHKLMIO CKOPMHIA — NPOCYETA BEPOATHOCTU HANMUNUSA CrOBOPA B MPOLEHTaX. MepBblil MO-
AyNb NPOrpamMmbl, CBA3aHHbIA C aHANN30M JAHHbIX B €UHONM MH(OPMALMOHHON cucTeMe B chepe
3aKynoK, ke 3anyLieH 1 akTuBHO npumeHsetca OAC Poccum Ans BbifiBNEHWS CrOBOPOB Ha Toprax
€ 2019 r Mpm 31omM «bonblwoil LndpPoBOIA KOT» NOCTOAHHO 0GHOBASETCA 1 MOJEPHU3NPYETCA C NO-
MOLLbK) COBPEMEHHBIX TEXHONOT A

Takum 06pa3om, B HacTosillee Bpems perynatopom BCe aKTUBHee pa3pabaTbiBAlOTCA Mepbl,
HanpasneHHble Ha 60pbby C MCMOMb30BaHMEM AYKLMOHHbBIX PO6OTOB ANs 3aK/MHUYEHUS CrOBOPOB
Ha Toprax. B CBOK ouepenb, aBTOMATWU3aLMA PACcCNefoBaHWA, MPOBOANUMBIX AHTUMOHOMONbHON

¢ PeweHue no geny NO 1-11-166/00-22-17 (2018).

7 Onpegenexue BepxosHoro Cyaa PO no geny NO 1-11-13/00-22-19 (2020).

¢ OnpepeneHue BepxosHoro Cyaa Poccuitckoit Gepepauin N2 305-3C20-13656 (2020).

° Taiea, E. (2019, mait 20). Kapmenb po6omos. ®AC ebifiguna Hoeble (hopmbl C2080p0o8. Poccuiickas raseta.
https://rg.ru/2019/05/20/reg-cfo/fas-vyiavila-novye-formy-monopolizacii-rynka.html

© QepepanbHas aHTUMOHONOMbHAsA Cyw6a. (2018, okTa6pb 18). GAC co3d0aem eeb-cepauc «bonbwol Yugposol Komy.
https://fas.gov.ru/news/26154

" (egepanbHas aHTUMOHOMOMbHAsA Cyx6a. (2019, ceHTabpb 18). AHdpeli LbleaHos: B packpsimuu c2080po8 Ha Mopaax
DAC aKmueHO UCMoNb3yem aHanu3 omKpLIMbIX UCMOYHUK08 daHHbIX. https://fas.gov.ru/news /30480

2 (egepanbHas aHTUMOHOMOMbHAA Clyx6a. (2019, Hosbpb 20). Luchposol kom nodpoc u 06pen  «iuyo».
https://fas.gov.ru/news/28865
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CNY)X60M, NOBbIWAET PUCKN ANs 6U3Heca. B CBA3M € 3TUM, KOMNAHMAM, NPUHUMAIOLMM PErynspHoe
yuacTue B TOprax, ANs CHWKEHUA aHTUMOHOMONbHbIX PUCKOB PEKOMEHAYETCA YAENATb 0C060€e BHUMA-
Hue MH(OPMMPOBAHMIO CBONX COTPYAHUKOB O TOM, B KaKUX Cly4asix NCMONb30BaHNE NPOrpamMMHOrO
obecneyeHns Ha Toprax MOXeT UMETb NPU3HAKI HapyLWEHNA AHTUMOHONO/bHOTO 3aKOHOAATENbCTBA.
bonee Toro, MOXeT 6bITb NoNe3eH NPeABaPUTENbHbIN ayAUT OPUANYECKON CYKGOA NPOrPaMMHOI0
obecneyeHuns, KOTOPoe COTPYAHUKIA KOMNAHMM MAAHNUPYIOT UCMOMb30BATb HA TOPrax, a Takke nna-
HMpYeMbIX HACTPOEK TaKOTo MPOrPaMMHOT0 06ecreueHus, OTPAKAWMX HAMEUEHHYIO CTpaTeruio
aBTOMATWYECKOTrO y4acTus B TOprax.

Pucku HapyleHnss aHTUMOHONO/IbHOT0 3aKOHOAaTeJIbCTBA,
CBAA3aHHbIE C NCM0JIb30BAHWEM LIEHOBLIX aJITOPUTMOB

MoMUMO ayKLNOHHBIX POBOTOB, chepa NPUMEHEHUS KOTOPbIX OrPaHMUMBAETCA TOpramu, Komna-
HWUW HAuYanNW NCnonb3oBaTh CreLnanbHoe NPOrpaMmHoe obecneyeHne U OHNaNH-NNATHOPMbI, N03-
BOMAOLLME UM aHANM3MPOBATb KOHKYPEHTHYIO Cpely U B KOPOTKUE CPOKN afanTupoBaTb CBON 6u3-
Hec-CTpaTernm K U3MeHeHMAM Ha PbIHKe.

C OfHON CTOPOHbI, MOHUTOPUHI MapaMeTPOB PbiHKA ANA BbIPAbOTKN LEHOBOW CTpaTerun Xo-
3ACTBYIOWLETO CyObeKTa Heobxoaum Ans 3ddeKTUBHOTO BefeHUs 6GU3Heca Nto6oi KoMmnaHuel
(Kozhina & Artjushenko, 2019). C apyroii CTOPOHbI, NPO3PAYHOCTb MHGOPMALUAN O LieHaX (MHTepHeT-
MarasuHbl, 06LeA0CTYMHbIE PEKOMEHAYeMble LeHbl 1 T. [.) U Hanuuue LuPOBbIX MHCTPYMEHTOB
ans c6opa 1 06pabOTKM 3TUX AAHHbIX U3 OTKPBITbIX UCTOUHWKOB CO3AAIOT BNAronpusTHyIO cpeny
AN 3aKNIOYEHNs aHTUKOHKYPEHTHbIX COrMAlleHWi, OCYUECTBAEHNS COTNAcoBaHHbIX AerCTBUN
W AHTUKOHKYPEHTHON KOOPAWHALMM IKOHOMUYECKOWM [EeATeNbHOCTM XO3AMCTBYIOWMUX CY6HEKTOB
(Abramov, 2020). Hanpumep, ecnu 1Ba KOHKYPEeHTa, peanusyioline ToBapbl Yepes NHTepHerT, 3anyc-
KalT NporpammMHoe obecneueHue, NO3BONSIOLLEE OTCNEXMBATL LiEHbl APYr Apyra U HeMeaneHHo
a[anTupoBaTb WX YpOBEHb OTHOCWUTENbHO YCTAHOBNEHHOTO Ha pPbIHKe, 3KOHOMUUECKNid ekt
OT UCMOMb30BaHNs NOAOHBHOMO NPOrPAMMHOI0 06eCneUeHns 1 ANCTBUN Ha PbIHKE MOXET 0Ka3aTbCA
B pe3ynbTaTe TaKNUM e, Kak B Cllyuae NPAMOro 3aKMIOUeHIA KapTens Mexay KoMNaHUAMM-KOHKYPeH-
TaMu, @ UMEHHO — YCTaHOBJIEHUE U NOAJEPKAHNE LIEH.

Mo3MLMM aHTUMOHONOMbHbIX PEryNSTOPOB N0 JAHHOMY BONPOCY PaCKPbIBAIOTCA B OTAENbHbIX Pa3b-
ACHEHUAX 06 WUCMONb30BAHUN anropuTMOB M PaccnefoBaHUM CroBopoB Ha pbiHke (“Algorithms
and Collusion — Note from the European Union"® u “Algorithms and Collusion — Summaries of
Contributions™™) (nanee — Pa3bAcHeHus), M34aHHbIX OpraHu3aleil IKOHOMUYECKOTO COTPYAHMYE-
cTBa 1 pa3suTua (nanee — 03CP).

TaK, LleHOBble anropuTMbl MPU3HAKOTCS JONYCTUMON NPaKTUKOM, aHanu3 KOTOPON OCHOBbIBAETCSA
Ha [1BYX BaXHbIX MPUHLMNAX. Bo-nepBbiX, eCM MeTofbl LleH006pa30BaHUA NPU3HAIOTCA HE3aKOH-
HBIMI MIPY 1X UCMONb30BaHNK «otnaiH» (Hanpumep, 3aKNUEHNEe aHTUKOHKYPEHTHbIX COrnalleHnit
N0 YCTaHOBNEHMIO OMUHAKOBBIX LIeH NOCNe TMUHOTO HabNOAEeHNS 3a LIeHaMK; MOKYMKN AaHHbIX O Lie-
Haxy crewuann3npoBaHHbIX NOCTABLLMKOB UK c60pa MHGOPMALLMM OT KIMEHTOB, KOTOPbIE CO0B AT

B Directorate for Financial and Enterprise Affairs Competition Committee. (2017, June 21-23). Algorithms and Collusion —
Note from the European Union. Organisation for Economic Co-operation and Development. https://one.oecd.org/docu-
ment/DAF/COMP/WD(2017)12/en /pdf

% Directorate for Financial and Enterprise Affairs Competition Committee. (2017, June 21-23). Algorithms and Collusion —
Summaries of Contribution. Organisation for Economic Co-operation and Development. http://www.oecd.org/officialdoc-

uments/publicdisplaydocumentpdf/?cote=DAF/COMP/WD(2017)2&docLanguage=tn
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0 NYYLIMX NPEATOKEHNAX Y UHbIX NTPOM3BOAMUTENEI), TO BENNKA BEPOATHOCTb TOTO, UTO OHM BYAYT

ABNATbCA HE3AKOHHBIMU W MPYU WX NCONb30BaHUM B IHTepHeTe.

Bo-BTOpbIX, KOMNAHWUK, BOBNEYEHHbIE B HE3AKOHHbIE MPAKTUKM LEHO0OPA30BaHNSA, HE MOTYT U3-
6exarb OTBETCTBEHHOCTU NMLIb HA TOM OCHOBAHUM, YTO WX LieHbl 6biNn ONpefeneHbl LeHOBbIMK an-
roputmamu. Nogo6HO COTPYAHUKY UNK BHELIHEMY KOHCYNbTAHTY, paboTatoliemy nog «pyKoBOACTBOM
U1 KOHTPONemM» KOMMaHUM, LeHOBbIe anropuTMbl OCTAOTCA NMOJA ee KOHTPO/eM, NO3TOMY KOMMNaHUs
HeceT OTBETCTBEHHOCTb 3a WX JeNCTBUS Kak 33 CBOW. [Pn 3TOM LieHOBble anropuTMbl paccMaTpuBa-
I0TCA KaK CPeACTBO COBepLUeHWA NpaBOHApYLIeHWA. B BepTuKanbHbIX COrMalleHnax LeHoBble anro-
PUTMbI MOTYT MCMONb30BATLCA MOCTABLMKAMU [N YCTAHOBNEHUA W KOHTPONA 3a cobniogeHnem
(hMKCMPOBAHHBIX 1 MUHUMANbHbIX LEH Nepenpofaxu, YCTaHOBNEHNE KOTOPbIX ABASETCA aHTUMO-
HOMO/bHbIM HapyLeHneM. B ropu3oHTaNnbHbIX COMMaLIeHNAX LLeHOBble anropuTMbl MOTYT UCMONb30-
BaTbCA [/1A OTCNEXMBAHNA COMMACOBAHHbIX LeH B PaMKax peanu3aLumn croBopa, a Takxe B KauecTse
CPefCTBa KOMMYHUKALUM M MHAOPMMPOBAHUA YUACTHUKOB COMMALIEHNUs O AeNCTBUAX HA PbIHKE.
Kpome TOro, MCNOMb30BaHMe LEHOBbIX aFOPUTMOB MOXET YUMTbIBaTbCA EBpONENckon kommccuen
B KQueCTBe 0TArYaloLLero 06CToATeNbCTBA NPYU HA3HAUYEHUI pa3Mmepa WTpada 3a COBEPLIEHHOEe NPo-
TUBOMPABHOE fiesHue.

B Poccum mcnonb3oBaHue LEHOBbLIX anropuTMOB CamMo Mo cebe Takke He ABNAETCA Hapyle-
HMeM aHTMMOHOMONbHOIO 3aKOHOAATENbCTBA, €C/N TaK0e UCMONb30BaHNE He COAePXUT CoCTaBa
OZIHOTO M3 CYLECTBYHOWMX aHTUMOHOMOMbHBIX HApyLWeHWiA. Mpu 3TOM, Kak cneayeT U3 Aoknaja
«Anroputmbl U crosopbl», onybnunkosanHoro ®AC Poccum B uioHe 2017 £, perynatop Bnepsble
3aMHTepecoBancs Npo6nemon LEHOBbIX anropuTMOB elle B 2016 I., HANpPaBUB COOTBETCTBYIOLLME
3anpocbl Yy4acTHUKAM PbIHKA W OJHOMY U3 Pa3paboTunkoB NOJOGHbIX NPOrpaMMHbIX MPOAYKTOB.
B pesynbrate nposefeHHoro uccnegosatus ®AC Poccuun Bbijennuna yetbipe rpynibl LEHOBbIX an-
FOPUTMOB B 3aBUCUMOCTM OT X (DYHKLIMOHANBHOCTN U Leneit. UTaK, BbAeNsOT Cnegytowmne Buabl
anropuTMoB, HanpaBieHHble Ha:

1. C6op 1 / unwn aHanu3 MHAOPMALMM O LieHAX KOHKYPEHTOB, 06 aCCOPTUMEHTE U MHOW MH(OpMALW.

2. ABTOMATMUeCKMI Pacyu€T LeH 1 [ W1 aBTOMaTUUECKOe YCTAaHOB/IEHNE LieH Ha 0CHOBaHMM 3arpy-
XeHHbIX NONb30BaTeNeM JaHHbIX.

3. C60p 1 [ nnu aHanu3 MHGOPMALUK O LieHaX KOHKYPEHTOB, 06 aCCOPTUMEHTE M MHOI MHGOPMa-
LMK 1 aBTOMATUUECKMIA PAcy€T LieH 1 [ Uiy aBTOMAaTMUECKOe YCTaHOBMEHME LieH HA OCHOBAHUN
COBPaHHbIX NPOrPaMMHbIM NPOAYKTOM aHHbIX.

4. C60p 1 [ nnu aHanu3 MHGOPMALWUK O LieHax pecenniepoB Ha NPOAYKLMIO KOHKPETHbIX OPEHA0B,
aBTOMATUYeCKOe COMOCTaBNEHME PO3HNYHBIX LiEH C PEKOMEHA0BAHHbIMM | MAHMMANbHBIMK Lie-
Hamu (B OTIMUME OT MEpeunCNeHHbIX Bbille, AaHHble NPOrPaMMHbIE MPOAYKTbI UCMONb3YIOTCA
BEHO0PAMI ANA KOHTPO/A PO3HUUHDIX LieH pecennepos Ha NPoayKLMo 6peH10B).

Mpw 3TOM aHTMMOHOMNONbHbINA OPraH YKa3biBaeT, UTO HaM6OMbLIME OMACEHUS BbI3bIBAET UCMOMb-
30BaHue LieHOBbIX aNrOPUTMOB, OMUCAHHDBIX B MYHKTaX 3 U 4, NOCKONbKY MOXET 6bITb NOTEHLMANbHO
CBA3aHO C KOOPAMHALMEA IKOHOMMUYECKOW eATENbHOCTI, NPUBOASALLEI K OFPaHNUEHUI0 KOHKYpPEH-
umu. Bnocneacteun OAC Poccumn nopTeepanna AaHHble TeOpeTuyeckne BbiBoAbl B CBOE NpaBonpu-
MEHUTENbHON NPAKTUKE.

Tak, B 2018 . ®AC Poccum paccMoTpena feno B OTHOWEHUM POCCUIACKOI f0UYepHel KoMNaHum
LG Electronics Inc. 0 KOOpANHALMN IKOHOMUUECKOW IEATENIbHOCTI pecennepos, KoTopas npusena

5 KomuTeT no KoHKypeHwun GAC Poccun. (2017, utoHb). Anzopummbl u c2080pbl. DefepanbHas aHTUMOHONO/bHAS CIYK6a.
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K YCTAHOBNEHWIO U NOAAEPXKAHNIO PO3HUYHDBIX LIEH HA OTAE/bHbIE MoAenn CMapT(oHOB bpeHpa LG™.
Kak cnegyet u3 pewenns OAC Poccun, npefcTaBUTenn KOMNAHUN YKa3biBanu CBOUM AUCTPUObIOTO-
pam Ha HeoBXo[UMOCTb YBENMUUTb PO3HUUHDBIE LieHbl HA CMAPTQOHbI 10 PEKOMEH0BAaHHOIO YPOBHS
Ha OCHOBAHWU aBTOMATUYECKUX OTYETOB 06 OTKIIOHEHUM LieH OT PeKOMEH0BAHHOr0 YPOBHS, NOAT0-
TOBNEHHbIX C NOMOLLbIO CMELMANbHOr0 NPOrpaMmMHOro obecrneyeHus.

370 6bIN NepBbIN cnyyai, korga GAC Poccum npoaHanM3mpoBana UCnonb3oBaHne NporpaMmmHoro
obecneyeHus Ana OCyLWeCTBNEHNS MOHUTOPUHIA LieH B pamMKax fiena 0 HapywweHU! aHTUMOHONONb-
HOro 3akoHofaTenbCTBa. Mo utoram paccmotpeHus gena ®AC Poccum npuwna K cnepyowemy Bbl-
BOAY OTHOCUTENbHO BO3MOXHOCTW UCMOMb30BAHMUA LIEHOBbIX anroputmoB: «Komuccua OAC Poccum
0TMEYaeT, YTo UCNONb30BAHWUE LEHOBbIX aNrOPUTMOB <...> CaM0 M0 cebe He ABNAETCA HapYLIEHNEM
aHTMMOHONOMbHOIO 3aKkoHoAaTenbcTea. O4HAKO B paccmaTpuBaemoM fiene xapaktep Mcnonb3osa-
HUA TaKUX LEHOBbIX anropuTMOB OLIEHMBAETCA KaK 06CTOATENbCTBO, CNOCO6CTBOBABILEE COBepLue-
HUIO <...> NPOTUBONPABHbIX AEHCTBUNY.

Mpu 3TOM NOf «CMOCOGCTBOBAHMEMY» AHTUMOHOMOMbHLIN OpraH MMeeT B BuAy (hakTuue-
CKOE paclimpeHne MacTabos CoOBEpPLIAEMOro NPaBOHAPYLIEHUA NyTeM aBTOMATM3ALMN U YCKOPEHUS
MPOLECCOB MOHUTOPMHIA U KOHTPONA 33 YpoBHeM LieH. OfHaKo AencTByiowas pefakuus Kopekca
06 aAMUHUCTPATUBHbIX NpaBoHapywexuax PO (nanee — KoAN P®) He no3Bonser paccMaTpusarh
NCNoNb30BaHUe LEHOBbIX aNrOPUTMOB B KaUeCTBE OTATYAIOLEro 06CToATENbCTBA NPU COBEPLIEHUY
AQHTMMOHOMONbHbIX HAPYLIEHNH, NOCKONbKY YCTaHOBNEHHbIN KOAT PO nepeyeHb oTaryarLmx 06¢ro-
ATENbCTB ABNAETCA 3aKPbITbIM. Ha HauanbHOM 3Tane o6CywaeHns npoekTa MATOro aHTUMOHOMNOb-
HOro naketa” npegnaranocb BHECTU UCMOMb30BaHMUE LIEHOBbIX aNropUTMOB B NepeUeHb OTArYak X
o6cTosaTenbcTs B KoAN PO, ogHako Bnocneactsuu ®AC Poccuu oTkasanach oT 3Toi UAEMN.

B 2019 r. ®AC Poccum paccmoTpena aHanorMyHoe Aeno U B OTHOLIEHWUN POCCUIICKON fOUepHel
komnaHum Samsung Electronics®. Mo pe3ynbtatam nposefeHHbIX paccnegoBanuin QAC Poccuu Bbiny-
cTuna PexomeHpaumum «0 NpakTMkax B chepe NCNonb3oBaHNs MHHOPMALNOHHBIX TEXHONOT I B TOp-
roBfie, B TOM UMC/ie CBA3AHHbIX C UCMONb30BAHMEM LLEHOBbIX aNropUTMOBY (fanee — PekomeHaaumum),
KoTopble 6binn BROCNeAcTBUM oaobpeHbl Metoguueckum cosetom QAC Poccum u Mpesnguymom
®AC Poccun®™.

B PekomeHAauUMAX COAEPKUTCA onpeaeneHne «LEHOBOrO anroputma. Tak, LeHOBOW anropuTm
npeacTaBsieT co60/ NPOrPaMMHbIA MPOAYKT, UCMOMb3YeMbll AN ONpPeAeNeHns LeH Ha TOoBapbl,
C MCMONb30BAHNEM KOTOPOrO OCYWECTBAAETCA pacyeT U (unu) ycTaHoBneHue u (Mnn) MOHUTOPUHT
LieH, MCX0AA U3 MapameTpoB, Onpefensemblx nonb3oBaTtenem anropuTma.

PeKomeHaaLMAMM YCTAHOBNEHO, UTO CaMo MO cebe UCNonb3oBaHUe NH(OPMALMOHHBIX TEXHONO-
M B XO3NCTBEHHOW [EATENbHOCTMU, €C/IN OHO He BIeUET HapyleHMs 3anpeToB, YCTAaHOBNEHHbIX
MepepanbHbiM 3aKOHOM «O 3aluTe KOHKypeHuun» N2 135-®3 ot 26 utons 2006 r. (nanee — 3akoH
0 3alMTe KOHKYPEHLN), NOMKHO NPU3HABATbCA AOMYCTUMbIM. KpoMe TOro, B PekoMeHaaLuax co-
AEPXNTCA OTKPbITbIA NepeyueHb AONYCTUMbIX LieNnel OCyLeCTBNeHNS MOHUTOPUHIA PO3HUUHBIX LiEH,
B YaCTHOCTU:

% Pewenune ®AC Poccuu no geny NO 1-11-18/00-22-17 (2018).

7 TpoekT thefepanbHOro 3akoHa «O BHeCeHNM 3meHeHnin B DefepanbHblil 3akoH “O 3awwuTe KOHKYPEHLMN” 1 UHble 3aKO-

% Pewenune GAC Poccuu no geny NO ALL/37701/19 (2019).

Y (efepanbHas aHTUMOHOMOMbHAA Cyx6a. (2019, mapt 18). Pekomendayuu «O MPAaKMUKAX & chepe UCTONb30BAHUS
UH(POPMAYUOHHBIX MeXHOMo2uli 8 mopaoese, 8 MOM YUC/e C8A3AHHbIX C UCMONb30BAHUEM UEHOBbIX An20pummosy.
https://fas.gov.ru/documents/684828

CTATbI 45



Digital Law Journal. Vol. 1, No. 4, 2020, p. 38-55
K.V. Tarkhova, V.. Alifirov, O.N. Gorokhova / The Evolution of Antitrust Regulation in Russia

1. CpaBHeHMe C LieHaMin Ha KOHKYPUPYIOLWMiA TOBAp ANS onpeAeneHna Cnpoca 1 okynaemocTy 3a-
TpaT Ha peanu3auuio ToBapa.

2. CpaBHEeHMe C LieHaMit Ha aHANOrNuHbIiA TOBAP, YCTAHOB/EHHbIMI KOHKYpeHTamu pecenniepa (npo-
AaBLa).

3. KoHTponb 3a cobniofieHnem yCTaHOBNEHHOTO COMMalleHnem pecennepa v BeHaopa nnbo aucrpu-
6bIOTOPA YCII0BUSA O MAKCUMANbBHOM LiEHe NepenpoaaXu ToBapa.

4. Co6NIOfEHNe COrMAcoBaHHbIX YCIOBUA NPUOBPETEHNA PEKNAMHbIX UAN MAPKETUHTOBbIX YCIyr
(B TOM uncne, 4na NOBbILIEHUS CNPOCA HA TOBAP, HaNPUMep, C LeNbio KOHTPONA 3a NpeaocTasne-
HMEM MUHUMANbHOI CKMAKM KOHEUHOMY NoTpe6uTento).
bonee Toro, MpuBOAATCA MpUMEpbl HEAOMYCTUMbIX MPAKTUK, OCHOBAHHbIE HA AEWCTBYIOLLNX

3anpeTax 3aKoHa 0 3aWuTe KOHKYPEHLNN, BKIoUas:

1. YCTaHOBNEHUe U KOHTPO/b 3a COBMIOAEHNEM MUHUMASbHBIX NNN HUKCMPOBAHHDIX PO3HUUHBIX
LieH (B TOM umcne NocpeacTBOM aBTOMATU3NPOBAHHBIX YBEAOMIEHUA O HAPYLIEHNN YCTAHOB/EH-
HOTO YPOBHS LiEH, HANOXKEHNA WTPAOB |/ MHBIX CAHKLMMA, YCTAHOBNEHMA OrPaHNYEHNIt K Nprob-
PETEHNI0 MPOAYKLMI WA NPEAOCTABNEHUS CTUMYNOB K MOAAEPKAHMIO YCTAHOBNEHHOO YPOB-
HAA MUHUMANbHbIX PO3HUUHDIX LiEH).

2. KoopauHauua BeHA0POM TPETbUX UL, C Lefblo NoaaepKaHus UKCUPOBAHHOTO UM MUHUMASb-
HOTO YPOBHS LieH.

3. YCTaHOBNEHe 3anpeta BEeHA0POM K MPUMEHEHNIO pecennepamin CKUAOK K PO3HUUHON LieHe To-
BAPOB MMM OrPaHNYEHNe MAKCMMA/IbHOTO pa3mepa CKUAOK K PO3HUUHOI LieHe, KOTOpble MOXeT
NpenocTaBuTL pecensiep Ha COOTBETCTBYIOLLMI TOBAP (B TOM uncre, NyTeM yCTaHOBNEHNA wTpad-
HbIX CAHKLLI/, OrpaHNUYeHMA NOCTaBKI TOBAPOB, JOCPOUHOTO PACTOPXKEHNA AOTOBOPA).

Takum o6pazom, DAC Poccun aKTUBHO pa3BMBAET MPaBOMPUMEHUTENbHYIO MPAKTUKY B Che-
pe PaccnefoBaHNaA aHTUMOHOMOMbHBIX HAPYLEHWIA, COBEPLIEHHbIX C UCMONb30BAHMEM MPOrpamMM-
HOro o6ecneueHus N9 OCYLIECTBNEHNA MOHUTOPUHIA LLEH 11 UHBIX LLEEHOBbIX aNrOPUTMOB. 3T0 03Ha-
YaeT, uTo KOMMAHWAM CreayeT 6onee TWATeNbHO aHANU3MPOBaTb MOCEACTBUA WCMONb30BAHUS
LIEHOBbIX aNnropuTMOB B CBOEIA NOBCEAHEBHOI AEATENbHOCTM, UTO6bl NPEAOTBPATUTL NOTEHLMAND-
Hble PUCKM COBEPLIEHNS aHTUMOHOMONbHBIX NPABOHAPYLLIEHNIA.

B KauecTBe KOHKPETHbIX Mep ANA MPefoTBPALLEHNA MCMOMb30BAHNA LIEHOBbIX ANrOPUTMOB
COTPYAHMKAMN KOMNAHWM B KAuecTBe CPeACTB COBEPLIEHUS AHTMMOHOMOMbHBIX MPaBOHapYyLle-
HUl MOTYT UCMONb30BATHCA: BK/IOUEHNE NH(OPMALMM O PUCKAX UCMONb30BAHUSA LLEHOBbIX aNrOPUT-
MOB B MPOrPamMMbl TDEHUHTOB N0 AHTUMOHOMONbHOMY KOMMNAEHCY; NPeABAPUTENbHDIN AeTaNbHbIi
ayauT IoPUANYECKOR CNyX60iM (yHKUMOHANA M060ro MNAHMPYEMOro K BHEAPEHUI0 MPOrpamm-
HOro obecneueHus B chepe MOHUTOPUHTA UNN OPMUPOBAHNA LiEH; Pa3paboTKa CUCTEM KOHTPONSA
3a UCMONb30BAHMEM COTPYAHMKAMM CYLLECTBYIOLNX LIGHOBbIX ANFOPUTMOB (Hanpumep, BbI6OPOUHbII
ayauT paboueit Nepenmckn Takux COTPYAHNKOB ANS BbIABNEHNA NPU3HAKOB aHTUMOHOMOMbHbIX Ha-
pyLieHuit).

Hosbie noaxozbl peryndtopa K aHainu3y pbiHKa Ha npumepe paccMOTPEHUA CAENOK
JKOHOMUYECKOI KOHL,EHTpaLK

Lll/l(prBI/BaLl'I/IH 3KOHOMWKWN Hepa3pbiBHO CBA3dHA C POCTOM rno6anbHbIX Ll,I/I(prBbIX TMraHTOB
nycunesnem nx prHOHHOI7I BNacCTh, 4YTO 3a4aCTyi0 NPUBOAUT K MOHONONMN3aLi TOBAPHbIX PbIHKOB
1 Co3aaeT npeanocbiikn ana copeplieHna aHTUMOHONONbHbIX HapyMEHMﬁ. [laHHas rnobanbHas TeH-
neHuuna B paBHOI71 CTeneHun akTyanbHa u ana Poccuu.
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B ycnoBuax undpoBoi IKOHOMUKM, AHANU3UPYS PbIHKN W OLEHNBAs PbIHOYHYKO BAACTb KOMNA-
HW, AHTUMOHOMOMLHOMY OPraHy NPUXOAUTCS BCE YaLLE YAeNATb NOBbIWEHHOE BHUMAHUE HE TOMb-
KO KOMMYECTBEHHbIM (1071 KOMMAHMIA HA PACcCMATPUBAEMOM PbIHKE), HO M KAueCTBEHHbIM KpuTe-
pusiM. K HUM OTHOCATCS, B TOM umncne, ceteBble 3GeKTbl, fONM KOMNAHMIA Ha CBA3AHHBIX PbIHKAX,
06naZaHne 6ONbWNUMM AAHHBIMU W TEXHONOTUSMU, 06BEM WHBECTULMIA B WHHOBALMM M Apyrue
(hakTopbl, KOTOpbIE MOrYT CO3AaBaTb MPEUMYLECTBA ANA ONpPEeAeNeHHbIX KOMMAHUIA U BAMATH
Ha COCTOSIHME KOHKYPEHLMN Ha paccMaTpuBaeMblX pbiHKax. Tak, Hanpumep, o6wmUpHbIe 6a3bl faH-
HbIX YCUANBAIOT PbIHOYHYKD BNACTb NpPaBO06GNAfaTens, NO3BOAAA €My He TOMbKO MOBbIWATb -
(heKTUBHOCTb CBOEN AeATENbHOCTM, MpeAnaras noTpeduTensm CONyTCTBYIOWME W CMEXHble TOBa-
pbl, PaboTbl, YCNYTH, HO 1 yAePXUBaTb NOTPebUTENEN, C03aBas AHTUKOHKYPEHTHbIE OrPaHNUYeHNs
(Popondopulo et al., 2019).

Bnepsbie GAC Poccuu cTonKHynach ¢ He06X0AMMOCTbIO YUeTa HOBbIX (haKTOPOB PbIHOYHOI BNACTU
npu paccMoTpeHun caenki Bayer / Monsanto®. Mo mHeHuto ®AC Poccuu, caienka okasbiBana BIusiHue
Ha COLMANbHO 3HAUMMbIE PbIHKM, ONpeaenstoLe NpoaoBONbCTBEHHYIO 6€30NacHOCTb FOCYAAPCTBa,
1 NPUBOANNA K PafMKanbHOM TpaHC(OPMALMM arponpoMbILLIEHHOTO KOMAMEKC], YTO, HECOMHEHHO,
TpeboBano Gonee AeTanbHOrO aHanM3a He TOMbKO AeATENbHOCTI KOMMNAHWIA U NepeceyeHmii Ha pbiH-
Kax, HO 1 YCNOBUIA (DYHKLMOHMPOBAHUA I3KOHOMUMKM M LaHHBIX PbIHKOB B IM063NbHOM MacliTabe.

Mpu paccmotpenun caenkn OAC Poccuun oTowna oT TPaAMLIMOHHOTO NOAX0AA K aHANU3Y PbiHKa,
OCHOBAHHOMY Ha OLLEHKEe PbIHOYHbIX 0/l YUACTHUKOB CAENKM, U CKOHLEHTPUPOBANACh Ha Mccneao-
BaHNN BOMbLNX AaHHDBIX, LN(POBbIX NNATGOPM U TEXHONOTUI B KAUECTBE KIHOUEBbIX (HaKTOPOB Pbl-
HOUHON BNACTM CTOPOH CAEMKM.

HecmoTps Ha HanuumMe nepeceyeHnin B AesTENLHOCTU CTOPOH UCKMKUMTENBHO HA PbIHKAX CEMSH
1 CpeacTs 3alwmTbl pacteHnit, GAC Poccum Npuwwna K BbIBOAY, UTO NMOTEHLMANBHBIE AHTUKOHKYPEHT-
Hble 3(h(heKTbl OT CAENKN BO3HNUKANK, B EPBYI0 0UEPenb, BCIEACTBIUE BNAfEHNS 06eMMI KOMNAHUAMM
3HAHUAMU, UHHOBALMAMY, LLUGPOBLIMU NAATHOPMAMU, aNFOPUTMAMMN U TEXHONOTUAMM, NO3BONSAB-
WMMK UM BAUATb HA PbIHOUYHbIE YCNOBUSA, CO3AaBaTb 6apbepbl BX0AA HA PbIHOK ANA APYruX Urpo-
KOB ¥ MKTOBATb YCIIOBUS AaNbHENLWero pa3BuTIA arponpPoMbILLIEHHOTO KOMNNeKca. B pesynbrate
nposefeHHoro aHanusa MAC Poccun 6binn BbisIBAEHbI CeAyHOLLMe OCHOBHbIE PUCKN OrpaHUyYeHNns
KOHKYpeHL/M BBUAY COBEPLIEHNA NiaHupyemoil caenki: (1) puck co3gaHus 3aKpbiToi uudpoBoit
nnatgopmbl, KOTOPas MOrna 3ab10KUPOBATb BbIXOA HA PbIHOK HOBbIX KOHKYPEHTOCMOCOGHbIX Lynd-
POBbIX pelennii; (2) CHIKeHNEe HHOBALMOHHON aKTUBHOCTM APYTX UTPOKOB PbIHKA B 06MaCTH LMd-
POBOTO CeNbCKOro X03AMCTBA; (3) BO3HMKHOBEHME HOBbIX U YCUIeHUe AeiCTBYIOLNX 6apbepoB BXOAA
Ha PbIHKY; (4) NOBbILIEHE BEPOATHOCTI TOTO, UTO 06bEANHEHHAS KOMNAHUA 6yaeT 3710ynoTpe6bAsTh
AOMUHUPYIOWMM NONOXKeHNeM; 1 (5) ycuneHue CTUMYNOB ANS aHTUKOHKYPEHTHbIX COMMACOBAHHbIX
AeNCTBUI 1 COrNaleHnin Nocie CoBeplUIeHNs CAeNKu. B pesynbrate cAenka 6bina cornacoBaHa C Bbl-
Jaueil 06WNPHOTO NPesNNCaHns, OCHOBHbIM TpeboBaHMEM KOTOPOTO CTala OpraHu3aLms TpaHcde-
pa TEXHONMOTWIA POCCUIACKAM KOHKypeHTaM (noapobHee OHO 6yaeT NpoaHanu3MpoBaHo B Clefyio-
liem pasgene HacToAlLei CTaTbm).

Cnegyiowum apkum npumepom npumeHenuns ®AC Poccum HOBbIX MOAXOAOB K aHanU3y pbiHKA
aBnsetca caenka Yandex / Uber”, HanpaBneHHas Ha 3ak/ueHWe COTMaleHNs 0 COBMECTHON fien-
TeNbHOCTU MEXAY ABYMS KHOUEBbIMI UTPOKAMI Ha POCCMIICKOM PbIHKE OHMalH-arperaTtopoB Takcu
(onpenenex ®AC Poccum KaK «pbIHOK YCIYT MH(OPMALMOHHOTO B3aUMOAENCTBIUSA NACCAKNPOB U BO-
AuUTeNneil AnA 3aKasa TakCcu yepes MOBUIbHOE NPUNOKEHNER).

2 Pewenne GAC Poccuu no geny N NA/28180/18 (2018).
2 Pewenne OAC Poccum no geny NOAT/82029/17 (2017).
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B xone aHanu3a Bbllweyka3zaHHon caenkn OAC Poccun u3yuuna cetesble 3deKTbl, BAUALME
Ha PbIHOYHYI0 BNACTb CTOPOH W YCMIMBAKOLMNECS B pe3ynbTaTe 3aKNOUEHNs COMMalleHmns 0 COBMECT-
HOIN [1eATeNnbHOCTY (Yem 6onblie NacCaXMPOB NPUCOEANHACTCA K NPUNOKEHNIO, TEM OHO CTaHOBUT-
€A NpuWBNeKaTeNbHee AN BOJUTENENA; B CBOK OUepefb, Yem 60Mblie BOAUTENEN NPUCOeRNHSIOTCS
K NPUNIOXEHUI0, TeM ya06Hee OHO CTaHOBMTCA ANA Naccaxupos). B pesynbrate GAC Poccun npuina
K BbIBOAY, UTO CALE/IKA MOXET NPUBECTU K OFPaHUUEHNI0 KOHKYPEHLMM, 1 COTNacoBana ee C Bblauer
NoBefeHYeCKoro NpeAnucaHns, HanpaBneHHOro Ha 06ecneyeHne HE30NACHOCTY NOE3J0K, a Takke
3aKpenneHue BO3MOXHOCTU BOAMTENEA W MAcCaXMPOB MOb30BATbCA Pa3fMUHBIMK arperatopa-
MU TaKCU OfLHOBPEMEHHO.

KoHuenuum, npuMeHeHHble Npyu aHann3e HelaBHUX FPOMKIX CALENOK 3IKOHOMUUYECKON KOHLEHTpa-
LMK Ha UMGPOBbIX PbIHKAX (OLEHKA BAUAHMA 6OMbLIMX AAHHBIX, LM(DPOBLIX NNATHOPM U CETEBbIX
3h(heKTOB Ha PbIHOYHYIO BNACTb YUACTHUKOB CAENKM), Nernu B 0CHOBY noarotosneHHoro GAC Poccum
NpoeKkTa NONpaBoK B [AEWCTBYIOlLEE aHTUMOHOMNONbHOE 3aKOHOAATENbCTBO — [ATOrO AHTUMOHO-
NoMbHOTO NakeTa”, KOTOPbIA HaXOANTCA B HACTOALLEE BPeMs Ha CTafiuu pa3paboTku.

B uactHocTn, 3aKoHONpoeKkT 06s3biBaeT MAC Poccum yunTbiBaTbh ceTeBble 3Q)dheKTbl NpK aHa-
N3e KOHKYPeHLMM Ha undpoBbixX pbiHkax. Mog «ceTeBbiMi 3hdekTamm» B 3aKOHONPOEKTE MOHM-
MQETCsl 3aBUCMMOCTb NOTPE6UTENbCKOM LEHHOCTU TOBapa OT KONAWYEeCTBA NONb30BaTeneil OfHON
1 TOM e rpynnbl (NpAMoN ceTeBoil 3heKT) TM60 M3MEHeHNe LEHHOCTM TOBaPa A OHOIA rPpynMbl
nonb3oBaTener Npu YMeHbLIEHUU WAW YBENMUEHUN KONWUYECTBA MOMb30BaTeNel B Apyroil rpynne
(kocBeHHbI ceTeBoi 3(hdeKT).

MoOMUMO 3TOr0, 3aKOHOMPOEKT COAEPXKUT PAA MONOXEHUN, HaNpaBNEHHbIX Ha COBEPLIEHCTBO-
BaHME peXMMa KOHTPONSA 33 3KOHOMUUYECKOW KOHLeHTpauuen B umdpoBylo 3noxy. B uacTHocT,
B AA0MOMHEHNE K CYLLeCTBYIOWM NMOPOrOBbIM 3HAUEHWUAM, NPUBOAALMM K HEOBXOAMMOCTI COrna-
COBAHUA CAENOK IKOHOMIUUECKON KOHLIEHTPALMK, @ UMEHHO pa3Mepy BbIPYYKU U aKTUBOB YUYACTHU-
KOB CleNKu (Mx rpynn NuLL), NPOEKT BBOAMUT TaKOW JOMNONHUTENbHbIA KPUTEPUIA, Kak 06beM Caenku.
Mpeanonaraetcs, uto B Clyyae, eCu 06beM CAeNKM NPeBbICMT 7 MUNIMAPAOB pybnei, TO GuHaH-
coBble noporu ans ee cornacoBaHus ¢ ®AC Poccum byayT cobntofeHbl. laHHas HopMa HanpasneHa
B MepBYI0 ouepefb Ha pelueHune Npo6nembl aHTUKOHKYPEHTHOTO MOMOLLEHNS CTapTanoB, KOTOPOK
o6ecnokoeHa QAC Poccun®. C yuetom AeiCTBYIOLIMX NOPOTOB NoA06Hble CAEMKM 3aUacTyio He noana-
[aK0T Nof Heo6XoANMOCTb cornacoBaHus, uto nuwaet GAC Poccun BOSMOXHOCTU OLEHUTb MX BNUS-
HWe Ha POCCUIACKNIN PbIHOK M NOTEHLMANbHbIE AaHTUKOHKYPEHTHbIE 3 heKTbl.

HakoHel, MATbIA aHTUMOHOMONbHbBIA NAKeT CO3AAeT NPaBOBYI 6a3y ANA Ywe NPUMEHABLIEN-
€A paHee NpaKTUKK «TpaHcdepa TeXHONOTNn» B pamkax BblaaBaemblx QAC Poccum npeanncaHuii
(nogpo6Hee onucbiBaeTca fanee B HACTOALWEN CTaTbe), BBOAUT MHCTUTYT «OBEPEHHOMO NNLA»
ANs KOHTPONSA 32 UCMONHEHNEM 06513aTenbCTB, a TakiKe COBEPLIEHCTBYET pAA NPOLEAYPHbIX acnek-
TOB PACCMOTPEHNA CAENOK IKOHOMUUECKOW KOHLIEHTpaLuK (npeycMaTprBaeT BO3MOXHOCTM 10M0N-
HUTENbHOTO NPOA/EHNUS CPOKOB PACCMOTPEHUS 3HAUUMBIX TPAHCTPAHUYHDBIX CAENOK, BBOLUT UHCTU-
TYT «3KCNEPTOBY 1 YCTAHABNMBAET NOPAAOK UX NPUBNEUEHNA U T. [1.).

Takum 06pa3om, COBEpLIEHCTBOBAHME NOAXO0A0B K aHaNN3y UMDPOBbIX PbIHKOB C YUETOM CETEBbIX
3thdekToB, LMdpPoBbIX NIATHOPM 1 HONbLINX fAHHBIX ABNAETCA 0AHUM 13 npuoputeTo GAC Poccum,
UTO BbIPAXAETCA B He[aBHeW NPaBONPUMEHUTENbHOW MPAKTUKE W HOBbIX 3aKOHOAATENbHbIX

2 TIpoekT thepepanbHoro 3akoHa «O BHeceHUn n3meHeHmnin B enepanbHblil 3akoH “0 3aluTe KOHKYPEHLMN” 1 UHbIe 3aKO-
HopaTenbHbie akTbl Poccuitckoit Gegepauunny. hitps://regulation.gov.ru/projects/List/AdvancedSearch#npa=79428

3 (efepanbHas aHTUMOHOMONbHAA Cyx6a. (2020, nioHb 18). MoznoweHus cmapmanos nonadym e none 3peHus OAC.
https://fas.gov.ru/news /29978
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WHMLMATUBAX. BaXHO OTMETMTb, UTO aHANOrMYHble MOAXOAbI MPUMEHAIOTCA PEryNATOPOM TaKe
Npu aHanu3e unudpoBbIX PHIHKOB N0 eN1aM 0 HapyLIeHN AHTUMOHONO/bHOTO 3aKOHOAATENbCTBA.

B CBA3M C 3TMM, KOMMAHNAM, BeayLLM AesTeNbHOCTb Ha LIMGPOBBIX PbiHKAX, PEKOMEHAYeTCs 3a-
paHee yuuTbIBaTb MOAXOAbI PEryNATOPa NP1 OLEHKE BO3MOXHOCTU NPU3HAHWA KOMMNAHWUH, 3aHNMa-
loLLei JOMUHMPYIOLLLEe NONOXEHMe Ha POCCUACKOM PbiHKe (UTO BiIeUET He06X0ANMOCTb CObI0AEHNSA
3anpeToB, YCTaHOB/EHHbIX CT. 10 3aKOHa 0 3alMTe KOHKYPEHLMK, U BANSET Ha NPOLECC COrnacoBa-
HUA CAENOK IKOHOMUYECKOI KOHLEHTPALMM C yuacTeM Takux KoMnaHui). [I0CTaTouHoe BHUMaHue
K npo6neme No3BONMUT KOPPEKTHO BbISBUTb M OLEHUTb aHTUMOHOMOMbHbIE PUCKM B AEATESIbHOCTY
uMhpoBON KOMMNAHNN M NPUHATL CBOEBPEMEHHbIE MEpPbl ANf UX CHIDKeHMS, N0 pa3paboTaTb -
(heKTUBHYIO CTpaTernio COrnacoBaHna CAENKM, B CllyuanX, KOraa peub UAET O CAenKax 3KOHOMUYe-
CKOW KOHLLEHTPaLuK.

Tpaucdep TEXHONOIMIA KaK HOBasA MEpa Npu COrNacoBaHNK CAEM0K IKOHOMUYECKOI
KOHLLEHTpaL,um

B nocnegHue rogbl B Poccun HameTunacb CunbHasa TEHAEHUMA K MOAAEPKKE OTeUeCTBEHHbIX
Npon3BOAMTENE M UMMOPTO3aMElLEHNI0 Ha TeppuTopun Poccun. Kpome Toro, perynsTopbl Bee
yale Ctann oTMeuarb Hanuyme HEeKOTOPOro TEXHONOrMYecKoro OTCTaBaHWA B OTLENbHbIX OTpac-
NAX POCCUICKON IKOHOMUKM, B OCOGEHHOCTU, B MPOMBILIIEHHOM CEKTOPE, Ha YCTpaHeHue KoTo-
poro AomkHa 6biTb HanpaBneHa AeATeNbHOCTb FOCYAAPCTBEHHbIX OPraHOB 1 KOMNAHMIA B LIENOM.
Qs ycTpaHeHus yKa3aHHbIX Npobnem u Ans Lenein o6ecrneyeHns TexXHONOrMUeCKoro nporpecca
Ha TeppuTopun Poccum poccuitckne perynaTopbl Hauanu BeCT NeperoBopbl C MHOCTPAHHbIMU UH-
BECTOPaMIt O BO3MOXHOCTM Mepeaaul onpeaeneHHbIX TEXHONOTMA POCCUACKMM NPOU3BOAUTENAM
C LLeNbio Pa3BUTUA KOHKYPEHLMN 1 NOAJepHaHNA POCCUIICKNX PbIHKOB B KAuecTBe YCIOBUA COMNaco-
BaHUA COENOK, COBEPLIAEMbIX AAHHbIMU WHBECTOPAMN.

Mexay Tem, uaes TpaHcdepa TEXHONOMMA B pamMKaX CAENOK IKOHOMUYECKON KOHLEHTpaLuu
He sBNAeTCA abCONIOTHON HOBENNON B MUPOBOW MpPAKTUKE aHTUMOHOMONBHOTO PerynupoBaHus.
TaK, KUTaliCKne perynsaTopbl akKTUBHO NPUMEHSIOT TpaHcdep TeXHONOTNil B KauecTe 06513aTeNbHOr0
yCNOBMA ANA COMMACOBaHMA ONpPeeneHHbIX CAeNoK, COBEpLIaeMblX MHOCTPAHHbIMM MHBECTOpamu (B
0C06EHHOCTH, KOrfla peub AeT 0 CO3AaHNN COBMECTHBIX NPEANPUATIIA C yYacTUEeM MHOCTPAHHBIX UH-
BECTOPOB 1 KUTANCKIX NApPTHEPOB)X.

Bnepsble MAC Poccum peann3oBana KoHUENuUMI0 TPaHcdepa TeXHONOTMA NMPU COMMacoBaHUU
cnenku Bayer / Monsanto®. Mo utoram ee paccmotpenns GAC Poccuu Bbiiana KoMnaHuam npea-
NUCaHue O COBEPLIEHMU Mep, HamnpaBNeHHbIX HA Pa3BUTUE KOHKYPEHUWUUM B arpoTexHonoruye-
CKOM cekTope Poccum nyTem yKpenneHus NoTeHLManbHOW KOHKYPEHLMM CO CTOPOHbI POCCUIACKMX
KOMNaHWI 33 cyeT obecneyeHns AOCTyNa TpeTbux NuL, (POCCUICKMX YUaCTHUKOB PbiHKa) K onpe-
AeneHHbIM TEXHONOTMAM 1 6a3aM AaHHbIX KoMnaHuit. CornacHo npeanucaHuio Bayer gomkHa 6bina
06ecneynTb TeXHONOTMYECKMIA TPAHC(ep MONEeKYNAPHbIX CPEACTB CeneKLuu 1 repmonnasmbl (rex-
Hble Pecypcbl CeMEHHOTo Matepuana, OTBETCTBEHHbIE 3a Mnepeauy HacneaCcTBEHHOCTM), Heobxo-
AMMbIX NS CO3aHNS BbICOKOMPOAYKTUBHbIX CEMAH CENbCKOXO3AWCTBEHHDBIX KYNbTYP, 06MafalolLmx

% European Commission. (2018, December 21). China — Certain measures on the transfer of technology — Request for
consultations by the European Union. https://trade.ec.europa.eu/doclib/docs/2018/december/tradoc_157591.12.20%20

% Bayer. Poccus u CHT. (2018, anpenb 20). GAC coenacosana cdenky no cnusHuto Bayer u Monsanto Ha meppumopuu PQO.
https://www.bayer.ru/media/news/20182004_monsanto_bayer_agreed.php
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3aflaHHbIMK CBOWCTBaMU. Momumo 3Toro, Bayer Gbina 0653aHa NPefoCTaBUTb HEANCKPUMUHALMOH-
Hblii AOCTYN K UndpoBbIM NNaTdopMam TOUHOTO 3eMAeAenus, B TOM UMCie AOCTYN K MCTOPUUECKUM
JaHHbIM, OTHOCUMbIM K Poccuu, a Takke K AaHHbIM, KOTOpble GyayT cobupatbca KomnaHuen Bayer
nocne Kommepuuanu3auun KomnaHuein CBOUX NPOrpaMMHbIX MPOAYKTOB Ha Tepputopun Poccun.
JlocTyn K TaKUM AaHHbIM ABASETCA KNOUeBbIM aKTOPOM NS Pa3paboTKL U BHeAPEHUS POCCUICKN-
M KOMMaHUAMI cBOMX IT-pa3paboToK B 06M1aCTV TOUHOTO 3eMeAeNNs C YUETOM YXKe CYLIeCTBYIOLIMX
HapaboTok. Kpome Toro, BbljaHHOE NpeAnMcaHne BKOUano TpeboBaHue o co3faHum LieHTpa Tex-
HOMorueckoro TpaHcdepa Ha 6ase HaUMOHANbHOTO UCCNEN0BATENbCKOrO YHUBEPCUTETA «BbiCLas
LWKONA IKOHOMMKN»?, Ha3HAUEHHOTO 0BEPEHHBIM TULOM ANA MOHUTOPUHIA UCMONHEHUS Npeanu-
CaHus, 1 OpraHM3alLMio 06yueHns POCCUINCKMX CELMAnNCTOB B JaHHOM 06NnacTu.

LleHTp TexHonormueckoro TpaHcdepa yxe BeET aKTUBHYIO AeATeNbHOCTb, Peannsys npeanuca-
Hue OAC Poccun?. Tak, Ans NOAYYEHUs repMONNa3Mbl CeNbCKOXO3AMCTBEHHBIX PACTEHUI B pamMKax
nepBoro atana TpaHcdepa TEXHONOMMIA OT KOMNaHuM Bayer 06paTunuch TPUHAALATb POCCUACKIX
KOMNaHui, U3 kotopblx HabnioaatenbHbiil COBET LieHTpa TeXHONOrMueckoro TpaHcdepa otobpan
CeMb YACTHBIX CENEKLMOHHbIX KOMNAHWA ANA nepefaul repmonnasmbl KyKypy3bl, COW, MIIEHULbI
W MacnuuHoro panca®. OcywecTBneHue nepegaul repmonniasmbl MAaHUPYETCA B TeueHue 61u-
Xallmx mecaues. Kpome Toro, NpeACcToNT nepefaya MONeKynsapHbIX CPEACTB CeNeKUMu KyKypy3bl,
oW, panca, NweHMLbl, TOMaTa, OrypLa 1 KanycTbl C aKTyanbHbIMU POTOKONAMI UX UCMONb30BAHMS
B pamMKax BTOPOro 3Tana TpaHcdepa Texonorunit. 0T60p NpeTeHAeHTOB KOMNAHNA-NONYYaTENen Yxe
npon3BefeH, OHU OXUAANT yTBepXAeHU HabntopatenbHbiM COBETOM. TpeTbe HanpaBneHue TPaHc-
thepa Bkntouaet B cebs nepefady UMdpoBomn Hasbl UCTOPUUECKUX arPOHOMUUECKUX AAHHDBIX, Tp1eMm
3af1BOK Ha HEro elle naers.

BaXHO OTMETUTb, UTO KOMMAHWK MOMyyaT TEXHONOrMM Bayer Ha YCNoOBUSX 3HAUUTENbHO 60-
nee 6NaronpusTHbIX, YeM PbIHOUHbIE. B UaCTHOCTM, B 3aBUCUMOCTIA OT psAfia YCIOBUIA NONYyYaTeNn Tex-
HOMOTUIA MOTYT 0CBOGOMAATLCA OT BbINAThl POANTM, NMGO BbINNAUMBATL POANTYU C CYLWECTBEHHON
cKuakon*, Ocobblil aKLEHT ienaeTcs Ha nepeaaye 3HaHUA U NPOTOKONOB Mo paboTe ¢ nepeaaBaeMmbl-
MI MaTepuanamu, 4to Heo6XoAMMO ANA UX YCMELWHOro NCNONb30BAHNA POCCUINCKMMU KOMMNAHMAMN.
TakuM 06pa3om, nepBble UTOrK TpaHcdepa TEXHONOTUN CBUAETENbCTBYIOT O TOM, UTO NPUHATAA Mepa
0Ka3anacb YCnewHon 1 BOCTPeOOBaHHOW Cpeau NpefcTaBUTeNel poOCCUICKOTO arpoTexHonoruye-
CKOTO CeKTopa.

lIHHOBALMOHHbIA NOAXO0A, NPUMEHEHHDbIN B X0€ PacCMOTPeHUs caenku Bayer / Monsanto, ume-
€T NpeLeneHTHbIN XapakTep, NO3TOMY OH 6blN B3AT 3@ OCHOBY pAAA NONOXEHNI MATOr0 aHTUMOHO-
NOMbHOMO MaKeTa, Kacallmxcs TpaHcdepa TexHONornit. B uactHOCTM, MATHIM aHTUMOHOMOMbHbIM
MaKeToM BBOAUTCA UHCTUTYT HE3aBMCUMOTO JI0BEPEHHOr0 NuLa (aHanor esponeiickoro “trustee”),
KoTopoe 6yaeT HasHauaTbcs MAC Poccun Mo COrNacoBaHNI0 CO CTOPOHAMU CAENKN ANA KOHTPONSs
33 MCNONHEeHNeM 06513aTeNbCTB 1 peanu3alen npoueaypbl TpaHchepa TeXHONOrnil.

% Bpicwas WKona sKoHoMuKu. (n.d.). Lienmp mexHonozuueckoz2o mpawcgepa. https://ctt.hse.ru/

»  (bepepanbHas aHTUMOHOMONbHAA CyK6a. (2020, ceHTabpb 3). MAC 8 CMU: Bayer He 6ydem 6pamb posSimu ¢ poccutickux
cenekyuorepoe. https://fas.gov.ru/publications/21661

% QepepanbHas aHTUMOHONONbHAA Cyx6a. (2020, ceHTabpb 2). PAC 6 CMU: Bayer ynpocmun ns pocculickux cenexyuo-
Hepoe ycnosus mexHosoauyeckozo mpaxcgepa — MAC. https://fas.gov.ru/publications /21657
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B xome paccmotpenus caenku Schlumberger / Eurasia Drilling Company (EDC)" ®AC Poccuu
1 MpaBuTeNbCTBEHHAS KOMUCCUA TaKXe BbIABUAN HEOHXOAUMOCTb B obecneueHun TpaHcdepa Tex-
HOMOTIA W NPEAbABUIN K MeXAYHAPOAHOM HedTecepBUCHOM KomnaHuu Schlumberger Tpe6oBaHus
NpefocTaBnUTb poCCUilckor 6ypoBoii KomnaHuy EDC psifi MIHHOBALMOHHBIX TEXHONOTUI BYpeHus 1 ra-
paHTMpoBaTb, uTo EDC coxpaHUT NpaBa Ha 3Tu TexHonoruu B cnyyae, ecnm Schlumberger npugetcs
NOKMHYTb POCCMICKNIA PbIHOK BBUAY 3anafiHblX caHKLmMi. OfiHaKo B uTore Schlumberger npuHsna pe-
LieHne 0TKa3aTbCs OT caenkn u Hanpasuna B ®AC Poccun ocuumanbHoe 3asBneHNe 06 0T3bIBE XO-
AaTaincTBa Ha nokynky aonu B EDC, no3tomy TpaHcdepa TeXHONOMMI Ha NPAKTUKE He NPonU3oLWso.

Mo cnosam 3kc-pykosoautens MAC Poccum W. 10. ApTbembeBa, perynatop nnaHupyer B byay-
LeM TPaHCMPOBaTb OMbIT TPaHChepa TEXHONOTNA U HA Apyrie CAENKU Ha MHHOBALMOHHBIX PbiH-
kax, noAnanarLne nog aHTMMOHONOMbHbIA KOHTPONb™. Mo MHeHuto OAC Poccum, LensiMiu aHHOK
NPaKTUKU ABNSIOTCA YCTPAHEHUE NOTEHLMANbHBIX OrPaHNYEHNn KOHKYPEHLMK, 0becneueHue passu-
TUA PbIHKOB M NepepacnpeaeneHne pbiHOYHON BNACTH, @ TaKke NOBbILIEHNE TEXHONOTNUYECKON KOH-
KYPEHTOCMOCOBHOCTM POCCMIACKOTO GU3HECa, KaK B HALMOHANBLHOM, TaK U B [M06anbHOM MaclTabe,
B OTBET Ha TPaHC(OPMALMIO PbIHKOB B L POBYIO 3MOXY.

Mexay Tem, CyLiecTBYIOT 1 NPAKTUYECKNEe CTOXHOCTM, CBA3aHHblEe C peanu3aLmeil TpaHcdepa Tex-
HOMOTWI, B YaCTHOCTY, CBA3aHHbIE C MOUCKOM KOMMPOMMUCCHOO PELIEHNS MeXaY TeM, Kakue 06beKTbl
CTOPOHbI CAINKY FOTOBbI NepeaaTb, U TeM, Kakne 06beKTbl AeNCTBUTENbHO TPEOYIOTCS AN1S Pa3BUTHS UH-
AycTpum (yunTbiBas TakKe, UTO BbISBUTb 3apaHee Takne Heo6XoaMMble 06bEKTbI J0CTATOYHO CNOMHO).
Kpome Toro, CnewumanucTbl CTaNKUBAKTCA CO MHOXECTBOM NPAKTUYECKUX BONPOCOB NP OnpeaeneHnm
npaBoBoil opMbl Nepeaaun TeXHONOIA, NPY COBMIOAEHNN NPaAB U 3aKOHHbIX NHTEPECOB CTOPOH caen-
Ku, M NPy 06ecneyeHnn noucka nonyyateneit TeXHONOruM, KOTopble CMOTYT Ha NPAKTUKE UX UCMONb30-
BaTb B LENAX, 3aN0MeHHbIX 3aKOHOATENEM M AaHTUMOHOMONbHLIM OPraHOM B JaHHbIA UHCTUTYT.

KomnaHusm, 06nafatowyum cyllecTBeHHbIM 06bEMOM [JaHHbIX, TEXHONOUI U 3HAHUA U NNAHMPY-
IOLYMM COTNACOBAHME CAENOK IKOHOMMUECKOW KOHLEHTPALMKU C POCCUICKMMI PeryasTopamm, peko-
MeHayeTca:

= 3apaHee OLEHWUTb BO3MOXHOE BAUAHWE NNAHWUPYEMOM CAENKW Ha COCTOAHUE KOHKYpEeHLUW
Ha POCCMICKOM pbIHKe W Ha 6byayllee pa3BUTUE UHAYCTPUN B LIENOM,

= OLEHWTb MOTEHLMANbHble BOMPOCbI PErynsTopa OTHOCUTENbHO BO3MOXHbIX AHTUMOHOMOMb-
HbIX PUCKOB,

= MOATOTOBUTb COOTBETCTBYIOLE NPABOBbIE NO3NLNMK,

= 2 TaKKe, NpU HEOOBXO[MMOCTH, PACCMOTPETb BO3MOXHOCTb WHULMATUBHOIO NpPeanoXeHus

OAC Poccun mep AN CHIKEHUs HeraTUBHbIX I (eKToB caenku (Hanpumep, B pamkax u. 10 cT. 32

3aK0Ha 0 3aluTe KOHKYPeHLMH).

[peaycTaHOBKa NPUNOXEHUIA POCCHIACKMX Pa3paboTYMKOB KaK HOBE/IIA 0TEYECTBEHHOIO
aHTUMOHOMOJILHOTO PEryUpoBaHus

BeeneHue 06513aTeNbHOM npenBapMTeanoﬁ YCTaHOBKU I'IpI/IJ'IO)KEHI/II7I p0CCI/II7ICKI/IX pa3p360Tl4I/IKOB,
BbI3BaHHOE BOMHOIA neno 3ﬂ0yI'IOTp96ﬂ9H|/1VI rno6anbHbIMN KOMNAHMAMI CBOUM OOMUHUPYIOLWNAM NO-
NOXEeHNneMHa Ll,MCprBbIX PbIHKAX, ABNAETCA eLie OAHUM LLI/I(prBbIM HOBOBBeAEHNeMB 0TeUeCTBEHHOM

% QepepanbHas aHTUMOHOMOMbHas ciyw6a. (2019, despanb 5). ®AC 8 CMU: Schlumberger omo3eana xodamaticmeo
Ha nokynky do/u @ poccutickoi Eurasia Drilling. https://fas.gov.ru/publications/17473
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AHTUMOHONMONbHOM 3aKOHOAATeNbCTBE. 3a NocnegHue Heckonbko net MAC Poccun paccmotpena pag
[en 0 3n10ynoTpebneHnn JOMUHUPYIOLLMM NOMOKEHUEM [MO06aNbHIMU TEXHONOMMYECKUMU KOopriopa-
umamu (Google®, Microsoft™, Apple®). B pamkax AaHHbIX ieN1 OCHOBHbIE MPETEH3NUN AHTUMOHOMNOb-
HOTO perynaTopa CBOAUANCH K TOMY, YTO, ABNASCb OAHOBPEMEHHO BNAfeNbLAMI ONepaLMOHHbIX
cuctem [ umdpoBbIX MAPKETNNEACOB U pa3paboTumnkami nporpamm | npunoxeHuii, IT ruraTbl npe-
NATCTBOBANM 4OCTYNY HE3aBUCMMbIX Pa3paboTUNKOB Ha PbIHOK U [ UNK HaBA3bIBaNM NoTpe6uTenam
CBOM COBCTBEHHbIE NPOrPaMMHble NMPOAYKTHI (AHANOTMUHbIE NPEANIOKEHUAM KOHKYPEHTOB).

Mo MHEHMIO HauanbHUKA YNpaBNeHUs PerynupoBaHus CBA3M U MH(OPMALMOHHBIX TEXHONOTUI
®AC Poccum E. A. 3aeBoit, rno6anbHble KOMNAHUKM NOYYUNN KOHKYPEHTHbIE NPerMyLLecTsa Ans npo-
ABUKEHUS COBCTBEHHBIX NPUNOXEHNA 1 CEPBMCOB, UCMONb3YS NPAKTUKY CBS3bIBAHUA NPOAYKTOB,
MpeaycTaHoBKa, Kak camblii 3)(eKTUBHBIA KaHan PacnpoCTpaHeHUs NPUNOKEHUIA, NPUOPUTETHO
Ncnonb3yetca paspaboTumMKamu onepaLyroHHbIX CUCTEM, YTO MOMET NPUBOANUTb K ANCKPUMUHALUY
HE3aBUCUMbIX Pa3paboTUMKOB NPUNOXeHN. OTCYTCTBUE BO3MOXHOCTW NS NOTPe6UTeNs yaanuth
npegycTaHOBNEHHbIE NPUNOXKEHUS YCUNUBAET KOHKYPEHTHbIE NPEeUMYLLeCTBa rMobanbHbIX Kopnopa-
i, Takum 06pa3om, B LIENAX CHUDKEHNS PUCKOB OTPAHNYEHNs KOHKYPEHLUK, a Takxke ANs ypaBHoOBe-
LIMBAHWA PbIHOYHOW BNACTY IMO6GANbHbIX KOPMOPALMIA U HEGOMbLMX OTEUECTBEHHBIX Pa3paboTUMKOB
npunoxeHuit, DAC Poccum BbICTYNNAA C MHULMATIUBON Pa3pabOoTKM 3aKOHOMPOEKTa O NPeayCTaHOBKe
NPUNOXEHUIA POCCUICKNX Pa3paboTUMKOB.

YCTaHOBNEHWE [OMOMHUTENbHBIX OFPaHUYEHUI B JeATeNbHOCTI rM06anbHbIX UFPOKOB HA AaH-
HOM pbIHKE CNIOXHO Ha3BaTb Creunduueckon pocCMnCKon HOBENNONM — CKOpee, OHO ABASETCS IMo-
6anbHbIM TpeHAOM. Hanpumep, EBponeiickas komuccus Befet paboTy HaJ 3aKOHOMPOEKTOM, 3anpe-
WaloWnmM BnagenbLuam nnatopm oTaaBaTb NPeUMyLLeCTBO CBOUM CEpPBUCAM B MOUCKE, a TaKke
OrpaHNyYMBaTh yAANeHUe N60ro U3 CBOUX NPUIOXEHUNIY.

B oTeueCTBEHHOI AOPOXKHON KapTe MO Pa3BUTUI0 KOHKYpeHLuu 2018 T. 6110 NpeaycMoTpeHo npu-
HATUe (befiepanbHbIX 3aKOHOB O MPEeJYyCTAaHOBKE POCCUICKWUX MPUNOXEHWA HA MONb30BaTesbCKue
YCTPOICTBA M 06 06ecneueHn BO3MOXHOCTI NONHOM YAANSEMOCTM NPeYCTaHOBNEHHbIX NPOrpamm*,

2 fekabpsa 2019 r. 6bi1 NPUHAT 3aKOH O NPefyCTaHOBKE NPUIOXEHWI®. B pesynbTate Anu-
TENbHOMO U CNOXHOTO 06CYXAEHUA C NpefcTaBuTeNsMU OTPACW, BO WUCMONHEHWe [AHHOro 3a-
KOHa 6bino pa3paboTaHo W npuHATO MMocTaHoBneHue MpaBuTenbctBa Poccuiickon Mepepauun
0T 1811.2020 N2 1867 «O nepeuHe OTAENbHbIX BULOB TEXHUYECKN CNOXHbIX TOBAPOB...»*, KoTOpoe

% Pewenune OAC Poccuu no aeny NOAJ1/54066/15 n npeanucanme no geny NO 1-14-21/00-11-15 (2015).

% Pewenmne OAC Poccum no geny NOAT/56549/17. basa pelweHuit 1 npaBoBbix akTos (2017).

% Pewenune GAC Poccum no geny NO 11/01/10-24/2019. basa peweHuit u npaBoBbix akTos (2020).

% Ynpasnexue QegepanbHoil aHTUMOHOMOMBHOI CYX6bI N0 OpnoBckoil 06nactu. (2019, aHeapb 29). GAC npedcmasuna

7 Drozdiak, N. (2020, September 30). Big tech faces ban from favoring own services under EU rules. Blomberg.
https://www.bloomberg.com/news/articles/2020-09-30/ big-tech-faces-ban-from-favoring-own-services-under-eu-rules

% pacnopsxeHue Mpasutenbcrea PO NO 1697-p «06 yTBepkaeH!N NaHa MeponpuaTmii (“opoxHoii KapTbl”) No Pa3BuTMiO
KOHKYPEHLyI B OTpacnax 3koHoMUKY Poccuitckoi Degepauum <...> Ha 2018-2020 rr.» (2018).

¥ MepepanbHblit 3akoH N2 425-03 «O BHECeHMM U3MEHEeHUsA B CTaTblo 4 3akoHa Poccuiickonn MDeaepauum “O 3awwmTe npas
notpe6uteneir”» (2019).

“  TloctaHoBnenue Mpasutensctea Poccuitckorn Oeaepaunmn N2 1867 «O nepeyHe OTAENbHbIX BUAOB TEXHUUYECKN CNOX-
HbIX TOBApOB C NPeABAPUTENBHO YCTAHOBNEHHBIMU POCCUIACKMMI NPOTPAMMAMI NSt INEKTPOHHDBIX BbIYMCIUTENbHBIX Ma-
WWH, NOPALKE COCTaBNEHUS 11 BEAEHUS NEePeUHs POCCUACKIMX NMPOrpaMM sl 3NeKTPOHHDBIX BbIUNCIUTENbHbBIX MALINH, KO-
TOpbIe AOMKHDbI 6bITb NPeABAPUTENbHO YCTAaHOBMEHDI HA OTAENbHbIE BIAbI TEXHNYECKYN CIIOXHDbIX TOBAPOB, N MOPAAKE UX
npeasapuTenbHoi ycraHoskmy (2020). http://publication.pravo.gov.ru/Document/View/0001202011230051
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3aKpenuno nepeyeHb TEXHUYECKU CIOXHbIX TOBapoB («TCT»), Ha KOTOPble PacnpoCTPAHAKTCA Tpe-
60BaHMA 3aKOHa 0 NpeayCTaHOBKE KPUTEPUI K NPOrpaMMaM POCCUICKMX Pa3paboTuiKoB, NOANEXa-
LWKX NpeayCcTaHOBKe, NepeyeHb NporpamMm v NopajaokK ero BefeHns, a Takxe nopajgok ocywecrsne-
HUSA NpenyCTaHOBKM U3rOTOBUTENAMM YCTPOMCTB.

CTOWUT OTMETUTb, UTO, MO CPABHEHUIO C NEPBOHAYANbHBIM NPOEKTOM [OKYMeHTa, B UTOTOBOI Bep-
cum 6bin pacwupeH cnektp TCT, HA KOTOPble PACcNPOCTPAHAIOTCA TPebOBaHUA O NPefyCTaHOBKe,
a TaKxKe nepeueHb KAaTeropui Nporpamm, noanexaulux npeaycraHoBke. Mpu 3Tom, onpefeneHHble
BOMPOCHI BbI3bIBAET BK/OUEHME B CMIMCOK KAaTeropuii nporpamMm Ans npefycTaHoBKN CepBUCOB rocy-
[apPCTBEHHbIX YCNYr U HALMOHANbHON NNATEXHON cuctembl «MUPY. MpeactaBnAeTcs, 4o B AaHHON
YacTn AOKYMEHTA LieNbio NPaBOBOro perynupoBaHus ABNAETCA He 3alMTa KOHKYPEeHLMN, @ NPOABU-
XEHUEe KOHKPETHbIX roCyAapCTBEHHbIX MHULNATHUB.

Ha u3rotoButenst TCT BO3nOMeHa 06513aHHOCTb 06ecneunTb NPefycTaHOBKY POCCUACKMX Mpo-
rpamMm B paMKax KaXfoil 13 06s3aTeNbHbIX KaTeropuii (npennonaraeTcn, yto B KOAMN PO byget fo-
MOMHEH OTBETCTBEHHOCTbIO 3@ HapyLIeHNe 3TN 0693aHHOCTH).

Bctynnenune HoBbIX TpeboBaHUiA B cuny oxuaaetcs 1 anpens 2021 r., u cobniofeHne 3Toro cpo-
Ka NoTpebyeT cepbe3HbIX YCUNNI CO CTOPOHbI YYacTHUKOB pbiHKa (0co6eHHo, u3rotosutenei TCT).
BMmecTe ¢ TeM, BONPOC O TOM, KaK B 1€ACTBUTENIbHOCTY NPeAYCTaHOBKA NPUNOXEH A NOBANSET Ha CO-
CTOSHIME KOHKYPEHLMM Ha POCCUIACKOM PbIHKE, MOKA 0CTAETCS OTKPbITbIM.

OcHoBHbI€ BbIBObI U peKoMeHAaLnn

B 3akntoueHue cnefyet oTMETUTDb, UTO B HACTOALLEe BPeMs NMpaBONpUMEHUTENbHas NMpaKTUKa
1 aHTMMOHOMO/bHOE 3aKOHOAATENbCTBO POCCUN aKTUBHO Pa3BMBAIOTCS, UTOGbI OTBETUTH HA HOBbIE
BbI30BbI L{(HPOBON IKOHOMUKI. MOMXHO BbI€NUTb OCHOBHbIE HaNpaBNeHUs Pa3BUTHS:

= TpaHcdopmauus noaxonos K 60pb6e € aHTUMOHOMONBHBIMU HApYLEHUSMM, COBEpPLIAEMbIMUA
C MCNONb30BaHMEM ayKLIMOHHbBIX PO6OTOB U LLEHOBbIX aNrOPUTMOB,

= HOBble NOAX0/bl K aHaNM3y PbIHKA C yUETOM BANSHUA BOMbLINX AaHHbIX, CETEBbIX 3(HEKTOB U HO-
BbIX TEXHONOTUN,

= COBEpIIEHCTBOBaHNE HOPM O KOHTPOME 3a 3KOHOMUUYECKON KOHLEHTpaLen, BKouas KoHLen-
Lo TpaHcdepa TEXHONOT UM,

= YCUNEeHNe aHTUMOHOMOMbHOIO PEryNMPOBaHMS HA PbIHKAX MOBUNbHBIX MPUIOXKEHNN,

= aBTOMATM3auus npoueccos BbisiBNeHNs GAC Poccun aHTUMOHONONbHBIX HAPYLEHWUI, UTO NOBbI-
LIaeT PUCKN Ans busHeca.

B cBA3M C AaHHbIMU TPEHAAMU KOMMAHUAM PEKOMEHAYETCA PACCMOTPETb BO3MOXHOCTb NPUHATUS
AONONHUTENbHBIX MEP ANA MAHUMI3ALMN AHTUMOHONOMbHbIX PUCKOB B YCNOBUSAX LU(POBON IKOHO-
MIUKM, @ UMEHHO:

1. BKNIOUUTb B CBOW NMpPOrPamMMmbl aHTUMOHOMONBHOTO KOMMAAEHCA pa3fenbl, NOCBALLEHHbIE aH-
TUMOHOMONbHBIM PUCKAM MPWU UCMONb30BAHNN LIEHOBBIX anrOPUTMOB U ayKLMOHHBIX PO6OTOB,
a TaKKe JONOMHUTENbHbIE NMPAKTUYECKME PEKOMeHAaLuu AN COTPYAHWUKOB MO MOBEAEHUIO
Ha LMdPOBbIX PbIHKAX.

2. MpoBoauTb NpeaBapuUTeNbHbIN AeTalbHbIA ayAUT IOPUANYECKON cnyx60oi (yHKLMOHaNa No6o-
ro NNaHMPyeMoro K BHeAPEHN0 NporpamMmMHoro obecneueHus B chepe MoHUTOpUHTA unm thop-
MUPOBAHMUA LieH, a TaKXKe ayKLMOHHbIX PO6OTOB 1 MNAHUPYEMbIX NAPAMETPOB UX HACTPOWMKM, OT-
paXatoLLX HaMeueHHYI0 CTPATernio yuacTus B Toprax.
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3. OcywwecTBAATb KOHTPOMb 3@ (HOPMaMU UCMONb30BAHUS COTPYAHUKAMIA CYLLECTBYHOLINX LEEHOBbIX
ANropuTMOB U ayKLMOHHbIX POBOTOB HA NMpeaMeT CObMAEHNS aHTUMOHOMOMbHOMO 3aKOHOAA-
TenbCTBa.

(BOEBPEMEHHO BbISIBATb, OLEHMBATb U NPEAOTBPALLAT AHTUMOHONO/MbHbIE PUCKM KOMMNAHWIA
B CBA3M C BEeHNEM UMV AeSTENbHOCTY Ha LMQPOBbIX PbIHKAX, NPUMEHSS aKTyanbHble MOAXOAbI
OAC Poccun K aHanu3y pbiHKa C yueTom ceTeBbIX 3 (eKTOB, 06nafaHMs LudpoBbiMM Nnatdop-
Mamu 1 60NbLIUMI JAHHBIMY,
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[NEPCOHANIM3NPOBAHHOE MPABO
N ®YHAAMEHTAIbHBIE MTPABA

T.3. Mucoctuiuxos

HawoHanbHbIIl MCCNefoBaTeNbCkNil YHUBEPCUTET
«BbICwWwas WKONA IKOHOMUKIN
101000, Poccus, Mocksa, yn. MacHuukas, 20

AHHOTaUWA

B nocnegHue rofbl B HayyHom C006LI.I,eCTBe BO3POC UHTEPeC K naee nepCcoHan3npoBaHHOro npasa, npeanonararo-
ero pa3pa60TKy 1 peanusaunio NHANBNAYaNU3NPoBaHHbIX NPaBOBbIX HOPM NOCPEACTBOM aﬂrOpI/ITMI/I'-IECKOI7I 06pa-
60TKM NaHHbIX I'I0£|06HOTOMy, KaK KOMNaHU1 nepCoHanu3npyoT CBOKU ycnyru cucnonb3osaHnem TEXHOHOFI/II7I 60nbLUNX
AaHHbIX. CraTbs CTaBUT Lenbto onpeaeniTb Mecto i posib NepCoHaNU3NPOBAHHOIO NpaBa, OLEHUTb PUCKK 1 nocnen-
CTBMA NepcoHann3aunn B yCnoBUAX CTaHOBEHUA Ll,VICprBOI;I IKOHOMUKN. B pa60Te 060CHOBbIBaETCA TeopeTnyeckan
NHTEpNPeTaLna nepCoHaNM3MPOBaHHOIO NpaBa CKBO3b NPU3MYy KOHLENUUN «MArKOro no3suTusu3ma», obecrneunBa-
l0LLEro paBHoBecue mexay COLI.I/IOJ'IOFI/I'-IECKOVI CbaKTI/I'-IHOCTb}O npasa 1 HOPMaTUBNU3MOM. B nccnenoBaHMmM packpblBa-
10TCA coiepXaHhe 1 0CHOBHbIE NMPU3HAKK, a TAKXKe faeTCa onpefeneHne NOHATUA «nepCOHan3npoBaHHOE NpaBo».
I'Iposo,qmcn dHann3 COOTHOLWEeHNA NepcoHann3npoBaHHOIo npaBa C q)yHﬂaMeHTaJ'leblMM npaBamu, B paMKax KOTO-
POro oueHUBaOTCA PUCKK U NOCNeACTBMA NepCcoHann3almnn. B UYaCTHOCTK, CyLleCTBYET BEPOATHOCTb AUCKPUMUHALUK
BcneacTene OLLINBOYHOTO NPUHATUA peLeHna anropuTMom Bpaspes C peaan0|7| BOI'IEI;I nnua. AHFOpVITMI/Il-IECKaﬂ nep-
COHanusauua npeacTaBnaeTca OI'IpaB}J,aHHOﬁ Ha nepBbiX NOPax TOMbKO B TeX cq)epax I'IpaBOOTHOLIJEHI/IIh, rne MMHUMa-
NeH PUCK HapyLleHuns d)yHAaMEHTaHbeIX HOPM U BTOPXEHWA B NPOCTPAHCTBO OﬁLI.leCTBeHHOI;I ANCKyccum. ﬂO,[lHEpKI/I-
BaeTCs, YTO TPAHCNAPEHTHOCTb I'Iy6f|VIl—IHOr0 CeKTopa 1 npouecca NPUHATAA peLleHUA anrTOPUTMOM Ha OCHOBE AidHHbIX
UMeET KnyeBoe 3HaueHne B yC/10BUAX NepCOHaNN3UpoOBaHHOIO NpaBa, HO B TO e Bpema Cnoco6Ha OﬁeCLlE‘HVITb
ero BcneacTsme onnOPTYHUCTUYECKUX NPAKTUK. OﬁHapy)KEHHble BbI30BbI MPUBOAAT K BbIBOAY O BOCTpe6OBaHHOCTM
B Oygylem npodeccoHanos, obnagaowmx yHaamMeHTanbHbIMU NPABOBbIMU 3HAHUAMU U HEOOXOANUMbIM YPOB-
HeM No3HaHua B 06nacTun KOMNbIOTEPHbIX HAYK, KOTOPble MOTYT UCMONMHUTL PONb HE3aBUCUMbIX 3KCNEPTOB 1 OpraHa
KOHTpONA, 06ecneumsammero npasa Cy6'beKTa NnepCcoHanbHbIX AaHHbIX.

KntoyeBble cosa

npuHATHE p(:‘I.IJeHI/IIh Ha OCHOBAHWW NCKNIOUNTENDHO aBTOMaTI/I3I/IpOBaHHOI;1 06p360TKM nepcoHanbHbIX AaHHbIX,
npaBa YenoBeka, 60nblune AaHHble, uM¢pOBaﬂ JKOHOMMUKa, 060p0T [AaHHbIX, NepCoHaNbHble AaHHbIe, AeTaNn-
31npoBaHHble NPaBOBble HOPMbI, ANCKPUMUHALNA, KOMNIaeHC, NePCOHaNN3NpPoBaHHOE NpaBo

KoHdpnukT untepecos ABTOp €0061a€eT 06 OTCYTCTBUN KOH(NMKTA NHTEPECOB.

@unHancupoBanmne lccnenoBaHne He MMENO CMOHCOPCKOW MOAREPKKI.

[Anga uuTnpoBaHua Mucoctuuxos, T. 3. (2020). MepcoHanu3upoBaHHoe Npaso 1 GyHAAMEHTa/bHbIE
npasa. Liughposoe npaeo, 1(4), 56-73. https://doi.org/10.38044/2686-9136-2020-
1-4-56-73
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Abstract

In recent years, scholars have focused increased attention on the idea of personalized law. It suggests the

creation and enforcement of individualized legal norms based on the algorithmic processing of data in the

similar manner companies personalize their services using Big Data tools. The article aims to define the role and

position of personalized law and to evaluate the risks and consequences of personalization in the context of the

emerging digital economy. The research analyses the theoretical grounds of personalized law and justifies its in-
terpretation from the perspective of Hart's legal positivism striking a balance between the sociological facticity

of law and normativism. The study reveals the content, essential features of personalized law and defines its

concept. The author analyses the correlation of personalized law with fundamental rights, thus evaluating the

risks and consequences of personalization. Particularly, the errors of the approximation of a person’s actual will

could occur as part of algorithmic decision-making thereby resulting in discrimination. It appears reasonable

that at the beginning, algorithmic personalization should cover only those domains which have the minimal risk

of the violation of fundamental norms and of intrusion into the field of social debates. The study underscores,
that the transparency of the public sector and of the data-based algorithmic decision-making process is crucial

in the context of personalized law, but nevertheless could debase its idea due to opportunistic practices. The

issues identified during the research lead one to suggest that professionals who have both legal education and

expertise in computer sciences would be in demand in the future. Such professionals could perform the role of
independent experts and neutral authority monitoring compliance with data subject’s rights.
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automated decision making, human rights, Big Data, digital economy, data sharing, personal data, granular
legal norms, discrimination, compliance, personalized law
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«Ecnu MalwmnHbl MOryT 06ecneunTb CO6NI0AEHUE 3aKOHa,
370 340p0B0. HO AN Hauana JoMKeH 6bITb 3aKOHY.
Noypenc Neccur

Yuncno AeBaicoB, XXeMUHYTHO KCHUMAIOLLMX LUGPOBbIE OTMEUATKIY C HALLIMX AeNCTBUI, peakLui
1 aTPUBYTOB KAXIAOAHEBHOM J€ATENbHOCTH, 3KCMOHEHLMANbHO PACTeT. POCT KauecTsa U KOnMuecTsa
AAHHDIX, CETOMHS YacTo UMEeHyeMbIX HedTbio LMGPOBOK 3pbl, HAPAAY C MHCTPYMEHTaMU UX aHANM-
TUKMW, He TONbKO CNOCOBCTBYIOT UHHOBALMAM B IKOHOMUKE, HO 1 06YCNOBNNBAKT CMEHY Napagurmb
B PaBOBOM perynupoBaHum.

C momeHTa nposegeHus B 2018 I. Ha 6a3e OpuaNUECKOW WKOMbI YMKArcKoro yHuBepcuteta
cumno3znyma “Personalized Law” B HayuHOM COOBILECTBE CTaNn OXUBIEHHO 06CYXAATbCA (heHOMEH
NepCcoHANN3MPOBAHHOTO NpPaBa’, BbIPAKAKLLMIACA B TOM, UTO JaHHbIE 1 TEXHONOTUM MX 06Pa6OTKM
B KOHTEKCTEe NPABOBOTO PeryNupoBaHmns CO3AAT NPeanochinku ans dyHAAMEHTaNbHbIX U3MEHEHNI
OTHOCUTENbHO MOPAAKA NMPUHATUA U peannu3aLyuy NPaBoBbIX HOPM: efUHO06pPa3Hble Npasuna Mo-
ryT YCTYNUTb MECTO AeTann3nMpoBaHHbIM HOPMaM, KOTOpble «NPUMEPAIOTCA» K HYXAAM, OXUAAHUAM,
0COBEHHOCTAM U YCIIOBUAM XM3HU KOHKPETHOTO YeNoBeKa, OTKPbIBAsA BO3MOXHOCTU ANs [OCTIKE-
HUs 6ecnpeLeseHTHON CTeNeHN perynsTUBHOM TOYHOCTH.

Mpn BCex CBOMX JOCTOMHCTBAX KOHLIENLWUA NepcoHanu3alumu 3actaBnser 3afymatbCca 0 COOTHOLe-
HUM TaKO MOAENM PerynupoBaHus C (hyHAAMEHTaNbHbIMU NPaBaMK, B YACTHOCTM, C MPUHLUNOM Pa-
BEHCTBA, rapaHTMpyembim CT. 19 KoHcTuTyumun Poccuitckoin Mepepaiini?, n 3anpetom AMCKpUMUHALNN,
3aKpenneHHbIM B CT. 1 Mpotokona N2 12 k KoHBeHLuMKM 0 3aluTe NpaB YenoBeka U 0CHOBHbIX CBOHOA’
(nanee — EBponeiickas KOHBeHLWS). Kpome TOro, NHAMBUAYANN3aLMs NPaBa HEMbICIUMA 6e3 AUHaMNY-
HOV 06pabOTKI Pa3NNUHOIO PO/A NEPCOHANbHBIX AAHHbIX (HANPUMEP, O CKOPOCTY ABWKEHNA ABTOMOGU-
NS UK O NOKYMKAX B CynepMapKeTax), acnekTbl 3aliuTbl KOTOPbIX B LMPOBYIO 3M0OXY 06peTaloT bonee
UYBCTBUTENbHBIA XapakTep. B UacTHOCTH, HA CNOCOGHOCTb NPABUTENBCTB, OPraHU3aLMA U HU3NUECKUX
NNL, B YCNOBUAX LIMGPOBU3ALLN KOTCNEXKIMBATD, NEPEXBATHIBATL U COBMPATL MH(OPMALMIO» I, KaK Cned-
CTBME, YLLEMAATb NPABO HA CBOGOAY MHEHWIA M NPABO Ha HEMPUKOCHOBEHHOCTb YACTHOM XM3HM, YKA3aHO
B Pesoniouun leHepanbHoit Accaménen OOH ot 18.12.2013 N 68/167 «MpaBo Ha HENPUKOCHOBEHHOCTb
NNYHOM XU3HM B LNPOBON BEK»". YueHOe CO06LLECTBO TaKKe 00paLLaeT BHUMaHUe Ha OCTPOTY BOMPO-
COB WHTEPNPETaLN 1 0GBACHEHNA NOTUKN NPUHATUSA aNFOPUTMOM TeX UNN UHbBIX PELIEHNA — B 0COHEH-
HOCTW 119 TaKnX 06nacTel, Kak 6e30nacHOCTb, 3apaBooxpaHeHme 1 npaso (Abdrakhmanova et al., 2019).

3HQUMMOCTb CKA3aHHOTO AN POCCUICKOM NpPaBOBOW CUCTEMbl MOATBEPHAALTCA MOAUTU-
KOl nepexopa K LM(POBOIA 3KOHOMMKE W LM(POBOMY 34pPaBOOXPaHEHUto. MocTaHoBNEHUEM
MpaButenbctBa PO oT 26122017 N° 1640 «06 yTBepXAEHUN T[OCYAAPCTBEHHON nporpam-
Mbl Poccuiickon Oepepauum «Pa3BuTue 3apaBooXpaHeHns» onpeseneHa nognporpamma «Passutue
1 BHEAPEHWe WHHOBALMOHHbIX METO0B ANArHOCTUKM, NPOMUNAKTIKA U NEYEHNS, a TakKe OCHOB
NepCcoHANN3MPOBaHHOM MeANLMHDBIY®, Mpuka3om MUHNCTEPCTBA 3apaBoOXpaHenns PO oT 24.04.2018

' Parins, C. (2018, May 29). Personalizing the law. Law Review Conference examines possibilities and pitfalls of using
predictive technology to tailor the law. The University of Chicago. The Law School. https://www.law.uchicago.edu/news/

2 Kouctutyumsa Poccuiickoit Oeaepauuu. Cobpanue 3akoHopatenbcrea PO. NO 31, cT. 4398 (1993).
3 KoHBeHLMA 0 3aliuTe NPaB YeNoBeka I 0CHOBHbIX cB060f. ECMY. BronneteHb MexayHapoaHbix 4orosopos. NO 3 (1950).
“  Resolution 68/167 on the right to privacy in the digital age. UN General Assembly (2013). https://undocs.org/A/RES/69/166

5 MoctaHoBneHue MpaButenbctea PO NO 1640 «06 yTBepHAEHNM rOCYAAPCTBEHHON Nporpammbl Poccuiickoit Geaepauum
«Pa3BuTHe 34paBooxpaHenus» (2017).
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NO 186 yTBepXAEHA «KOHLENUMA NPefuKTUBHOM, MPEBEHTUBHOIW U NePCOHANM3UPOBAHHON MefMLIA-
HbI»®, OTMeuaeTcs, uto B PocCuu MMEIOTCS BCe pecypehbl AN Pa3BUTUA NEPCOHANN3MPOBAHHON Me-
AVLMHBI 1 U4TO OTCYTCTBME BHEAPEHUS ee NOAX0A0B MOXeT 06epHYTbCA OTCTaBaHWUEM Noka3aTeneil
IKOHOMUYECKOro pocTta’. OfHaKo, KaK BUAHO, HOPMATUBHbIE CABUIM B CTOPOHY MEpPCOHANM3aLuu
Ha 0CHOBE COBPEMEHHbIX TEXHONOTUIA UMeKT hparMeHTapHbIA XapaKTep 1 Nexar NpenumMylecTBEHHO
B a[IMMHUCTPATMBHO-NPABOBOI NNOCKOCTU. QUeBUAHO, UTO Ceuac HeOHXOAMM KOMNEKCHbIA U BCe-
CTOPOHHMI aHANN3 HayuHbIM COOBLECTBOM [JaHHOTO HanpaBNeH!s B Pa3BUTUN NPaBa.

MoHATME NEpPCOHANM3NPOBAHHOTO NpaBa

Brnepsble ugeto 0 npaBoBbIX HOPMAX, NPUBEAEHHbIX B COOTBETCTBME C YC/I0BUAMM PbIHKA U NHLM-
BMAYaNbHbIMU XapaKTEPUCTUKAMI €r0 YYaCTHUKOB, BbiCKa3an fH Ailpec, KoTopbii ewe B 1989 I. npep-
NPUHAN NOMbITKY pa3paboTaTb TEOPUIO KONTUMANbHOW MHAMBUAYaNu3auum» (Ayres, 1993). YueHbii,
B UACTHOCTM, ONUPANCA Ha UCXOAHbIE AaHHbIE B BUAE HabtopeHnid W. Ipauxa u P.A. Moswepa (Ehrlich &
Posner, 1974), KOTOpble, NPOBOAA IKOHOMUUECKMI aHANN3 3aKOHOTBOPUECTBA, NIUCANM, UTO «B Kaue-
CTBe NMPaBOHAPYLIEHNS MOXHO KBanM(ULMPOBATb He NPOCTO €34y HAa aBTOMOBUNE CO CKOPOCTbIO
BblLUE WECTMAECATN MUMb B YAC ... HO €3y, ABMAWYIOCA HEOHOCHOBAHHO 6GbICTPOI B KOHKPETHbIX
06cToATenbCTBax». B 2006 I. . feilc noCTaBMA BOMPOC O TOM, JO/DKHbI 11 3aKOHOAATENbHbIE OpraHbl
NpUHUMaTb 6011ee CNOXHbIE NPABOBble HOPMbI, KOTOPblE MOTYT 06eCneunTb KKACTOMU3UPOBAHHOEN
perynupoBaHue AN PasnuuHbIX PbIHKOB UK aXe Pa3NUyuHbIX YYaCTHUKOB NPaBoOTHOWeHNN (Geis,
2006). Becomblit BKNa/ B 1popaboTKy JaHHOTO HaNpaBneHus Takxe CAenan ofuH U3 aBTopoB TeopuN
noatankueauua K. Caucreitd (Sunstein, 2013), yka3aBLumii, uTo, B NPUHLMNE, NEPCOHANU3NPOBAH-
Hble HOPMbl MOTYT BbITb NPEAYCMOTPEHbI B OTHOLEHWUI KaXA0ro MHAMBMAA. Paccyxpaasn o nepcoHa-
NU3aLMKM AMCNO3UTUBHBIX HOPM, YUEHbIIA Nonaran, Yto B MAEaNbHOM NPeACTaBNeHUM OHN COYETaT
B cebe npenmyllecTBa Kak YHMBEPCaNbHbIX (CTAaHAAPTU3MPOBAHHDBIX) HOPM, TaK W aKTUBHOTO CBO-
60aHOro BbI6OpA Camoro nuua. Kak u yHuBepcanbHble HOPMbl, OHW YNPOLAKOT XU3Hb, He Tpebys
AKTUBHbIX A€CTBUIA CO CTOPOHBI MHAMBUA], HO MPU 3TOM 06ECNeUMBAKT AOCTUXEHUE NONE3HOTO
3thdekTa 3a cUeT TEXHONOTMUECKIUX BO3MOXHOCTEN, KaK ecnin 6bl Takue akTUBHble JeACTBUA BbiNK
NpeanpuHATbI, 06ecrneynBas Tem cambiM TOYHOCTb B PerynupoBaHni 6e3 HeobXOAMMOCTY 3aTpaun-
BaHMs 60/bLIOTO KONNYECTBA BpeMeHU. ABTOP OJHUM W3 NepBbIX YKa3blBAeT HAa CEPbe3HOCTb BOMPO-
Ca 3alLuTbl NPaBa Ha HEeMPUKOCHOBEHHOCTb YACTHOM XU3HM, @ TaKKe 06palLaeT BHUMAHUE HA 3Ha-
unmocTb (hakTopa A0BEpPUs NYGNNUHBIM MHCTUTYTAM, PUCKI NPUCTPACTHOCTU MMM HELOCTAaTOUHON
WH(OPMMPOBAHHOCTY FOCYAAPCTBEHHDBIX CAYKALLMX.

Camo NoHATME «NepcoHanu3MpoBaHHoe npaso» (aHrn. “personalized law”) Bnepsbie 6b110 yno-
MAHyTO B 2014 I. B pa6oTe A. Moparta u /1. Crpaxunesuua (Porat & Strahilevitz, 2014) kak am6uumo3Has
naes nepcoHann3mpoBaTb He TOMbKO AMCNO3UTUBHbBIE HOPMbl HACNEACTBEHHOIO, JOrOBOPHOTO npa-
Ba UM 3aKOHOAATENbCTBO B CPepe PacKpbITUA MHPOPMALMK, HO NTPABO B LEIOM.

Becomblil BKNaJ B pa3BUTME TEOPETUYECKMX OCHOBAHWA MEPCOHANNU3MPOBAHHOTO MpaBa 6bin
CAenaH Hemeukum uccnegosatenem @. beHgepom (Bender, 2020), 0603HauMBILWMM 1 npoTuBsono-
CTaBUBIWIMM fiBe KOHLENUMM nepcoHanu3auuu. MepBas KOHUENUMA — IMNUPUUECKUIl Cy6beKTU-
BM3M, MMEIOLLMIA B CBOEI OCHOBE HEMELKYI0 AOKTPUHY IOPUCIPYAEHLAN UHTEPECOB, NOBUSBLLYH

®  Mpuka3z MuHuctepcTea 3apaBooxpaHenns PO N2 186 «06 yTepkaeHUM KoHuenuuu npesukTUBHOW, NPEBEHTUBHON
1 NepCoHanN3MPOBaHHON MeduLMHbI» (2018).

7 WeaHos, P. (2018, Okta6pb 30). Bute-npe3udexm no paspabomkam «buokad» P. Nearos: «Bce pecypcbl s pazeumus nepco-
Hanu3upoeanHol MeduyuHbl 8 Poccuu ecmby. Interfax.ru. http://www.interfax-russia.ru/NorthWest/exclusives.asp?id=979068
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Ha CTAaHOBNEHNe aMepUKaHCKOM AOKTPUHbI MPaBOBOrO peanusma. laHHas TpaekTopus nepcoHanu-
3allMM NpaBa COrMacyeTc ¢ uaesmu nosefeHYecKo IKOHOMUKIA W OPUCTIPYAEHLM U ONUPaETCS
Ha KOHKpETHble, 0CA3aeMble NpeanouTeHus 1 Bonio uHauesuaos (Bender, 2020). Bropas Tpaektopus
nepcoHanu3almumu ABAAETCS, N0 CyTU, KOHTPKOHLUENLMEH, NPEANOXEeHHON CaMUM aBTOPOM, U UMEHY-
€TCA KaK KHOPMATUBHbIN 06BEKTUBM3MY. B KauecTBe KOHEUHOTO NerUTUMUPYIOLLETO UCTOUHMKA Npa-
Ba flaHHbII NOAXOA NPU3HAET He Cyry6o BOMIO CYy6bEeKTOB, a 06bEKTUBHbIE NONUTMUECKIUE CO0BpaXe-
HUS, B OCHOBE KOTOPbIX NEXMT LIEHHOCTHO-0PUEHTUPOBAHHDBIN NOAXOA, (Bender, 2020).

ABTOP KPUTUKYET KaK COLMONOTMYECKMEe TeOpuM, TaK M HOpUAUUECKNA NO3UTUBU3M, KOTOPbIN,
MO ero MHeHW10, BO3BOAUT B 3aKOH 3MNUPUYECKN Pacno3HaBaeMble NPefnoyTeHUs, He obecneumn-
Bas TeopeTMueckoro 6asuca AN aHanu3a CoAepXaHusa NPUHATON HOPMbI. MepcoHanu3auns B IKC-
TpemanbHOM ee MOHMMaHMUK, N0 3aMeyaHuIo YYeHOro, aHanornuyHo TpaHCAUpyeT HANBUAYANbHbIE
NpeanoyTeHuns B NpaBoBble HOPMb, laXe ec/in 3T NPeAnoYTeHUs ABNAIOTCA JUCKPUMUHALMOHHBIMU
(Bender, 2020). bonee Toro, peanbHble NPeANoUTeHNA NHAUBUAOB BbIBAKT HE3AMETHbI, T. K. MOTYT He-
NpepbiBHO U3MEHATHCA U NPOTUBOPEUNTb APYT APYry. B utore nonyyaercs, Uto nepcoHan3npoBaH-
Hble NPaBOBble HOPMbI, B OCHOBE KOTOPbIX eXaT NNLb NPeanoyTeHns, 06PeTaloT B 3HAUUTENbHON
CTeNeHN OTOPBAHHDbIN OT PeanbHOCTW, UNNIO30PHbIA XapakTep. cxoaa u3 3Toro, BO3HUKAET Heob-
XOAUMOCTb B [OMOMHUTENbHOM KpUTEPUU, BLIXOAALLErO 32 PaMKM IMIMPUYECKOTO CYObeKTMBU3MA
KaK noaxoaa K nepcoHanusauyu npasa (Bender, 2020).

HopmaTuBHbIM 06BEKTUBIU3M KaK NOAX0A K NepCoHanu3alLm npaBa paccMaTpuBaeT HOPMaTUBHO-
NpaBoBble aKTbl B KAYUeCTBe OCHOBAHHbIX HA HEKOeM aBTOPUTETE, CTOALLEM Bbilie BON KOHKPETHOTO
cy6beKTa, 1 Noapa3ymMeBaeT TENeoNOrnYeckni, LEHHOCTHbIA aHann3 NPaBoBbIX HOPM, METOAONOT-
YeCKN XapaKTepHbIA AN IPUCTIPYAEHLMN LIEHHOCTEW, UCMIoNb3yemMoit B HemelikoM npase (Bender,
2020). B pamKax lopucnpyaeHLMN LIEHHOCTeR 3aKOHOAaTeNb NPU3BaH YCTAaHOBUTb 6ANAHC YACTHbIX
U NYGANYHBIX UHTEPECOB NYTeM NOCTPOEHUS HEKOW CUCTEMbI LIEHHOCTEN, B CUCTEME KOOPAMHAT KO-
TOPOI «MPOUCXOANT MOUCK PELLIEHNSA B KAXAOM KOHKPETHOM Criyyae. Mpu hopMupoBaHNi CUCTEMbI
LLeHHOCTEN NPUHLUNUANBHOE 3HAYEHWUE OTBOAUTCA KOHCTUTYLIN (Kurzinski-Singer, 2011). Hanpotus,
MOAXO0/bl, CYLIHOCTb KOTOPbIX COCTOUT MULb B BOCMPONU3BEAEHUM npeanouTeHuit (opucnpyaeHums
NHTEPECOB) NN MAKCUMU3ALMM 6NArocoCToAHUSA (IKOHOMIUECKMIA aHANN3 NPaBa), U KOTopble yTBep-
AT HENTPANbHOCTb MO OTHOWEHUIO K LIEHHOCTAM, N0 MHeHnio ®. beHfaepa, NoTeHLManbHo ToTa-
NUTapHbI. TaK, HaNpUMep, MaKCUMM3aLMA 6NAroCcoCTOSIHNSA — 3TO TONbKO OfiHA W3 LIEHHOCTEH, 1 OHa
AOMKHA 6bITb CBanaHCUPOBAHA C NPUHLMNAMM CNPABEASIMBOCTU U HEAUCKPUMUHALNN (Bender, 2020).

Tem He MeHee, KaK NpeaCTaBNAETCA, HEMELKNI CCneaoBaTeb HelOCTaTOUHO BCECTOPOHHE OLe-
HUBAET COLMONOTNYECKMI NOAX0A K MOHMMAHNI0 NepCOHANM3UPOBAHHOMO NpaBa, HECKONbKO Ynyc-
Kan Takue 0CO6EHHOCTW NpaBa B NPeACTaBAEHNN COLMONOTNN, KaK 3HAUNTeNbHAA «AnBepcudmuLM-
POBAHHOCTb, NOABMXHOCTb U OTHOCUTENBHOCTbY. B A€MCTBUTENBHOCTH, (hYHAAMEHTA/IbHbIE HOPMDbI,
LLeHHOCTHbI XapaKTep KOTOPbIX NPU3HAETCS aBTOPOM, TaKXke MOrYT MMETb COLMONOrUecKine KOPHU.
TaK, WKONa ecTeCTBEHHOro NnpaBa M NpaBa HapoOAOB, Hauano KoTopown nonoxun I. Fpounid, ocHo-
BblBaflaCb Ha COLMONOrMYECKUX faHHbIX: B YacTHOCTU, X.-X. Pycco pa3suBan muaero ecTeCTBEHHOo
COCTOAIHUS, Mccneaya «ObIT NaemeH A0 OTKpbITUA Amepuki esponeiiuamu» (Karbon'ye, 1986). 310,
B CBOI ouepefb, COOTBETCTBYET NO3UTUBUCTCKOMY NpaBoNnoHMMaHuio I, XapTa, COrnacHo KOTopomy
eCTeCTBEHHO-NPaBOBbIE YCTAHOBKM, BbIPAXEHHbIE B 3aKOHe, He BCerga 06s3aTenbHO 06yCnoBne-
Hbl MOparblo, @ ABNSAKTCA PE3YNbTATOM 0OGbEKTUBHO CIOXMBLUNXCA COLMANbHBIX B3aMMOAEHCTBUIA.
[Dx. Pa3, npofo/mKMBLUNIA Pa3BUBATb KOHLEMLMIO CBOETO YUNTENS, TaKXKe 0TMeUar, uTo CoAepXaHue
3aKOHa 06yCNOBNEHO Npexae Bcero counanbHbiM daktom (Nekhayev, 2019).
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Coumonornyeckuii NOAXoA K NOHMMAHUIO NEPCOHANM3MPOBAHHOMO NPABa Takke NO3BONSET yuu-
TbiBaTb CYLLECTBOBAHWE BHYTPU OAHOM NPABOBON CUCTEMbI PA3HOPOAHBIX NPABOBbLIX MPOCTPAHCTB
(B TepmuHonorum X. Kap6oHbe) — UacTHbIX FPynnM, B KOTOPbIX MOXET BO3HUKATb CMOHTAHHOE NpaBo-
TBOPUECTBO. ITO CMPABEANMBO, €CIN Mbl TOBOPUM HE O MPaBe B CTPOro JOrMaTMYecKoM MOHUMA-
HWW, @ 0 NPaBOBON CUCTEME B LIEJIOM, OXBATbIBAIOLLEN BECb KOMMEKC IOPUANUECKUX ABNEHNN, CY-
wecrsytoux B o6uecrse (Karbon'ye, 1986). 370 MOryT 6biTb 06bIYAN 1 CIOKMBLUMECA YCTORUMBbBIE
NPAKTUKWU BHYTPU MENKMX FPYNN, KOTOPbIE He OXBATbIBAIOTCA U3JaBaeMbIMIN FOCY[APCTBOM HOPMaMH,
UTO XapaKTEpPHO ANA CNOXHbIX NPABOBbIX CUCTEM. B npuHLMNe, NnepcoHanM3npPoBaHHOE NPaBo Mo-
CPenCTBOM TEXHONMOTUI BOMbLINUX JAHHBIX MOXET 06BATL 1 NPABOBbIE ABNEHNS, HbIHE HE3aMeTHble
ANA B3MAAA roCyAapCTBEHHbIX OPraHOB U CYLLECTBYIOWMX CTUXUIHO, U, He pa3pylas Ux, npuaatb
CNOXMBLUMMCS MHCTUTYLMOHAMbHBIM NpaBunam 60MblUyH YETKOCTb 1 4@ CTBEHHOCTD.

Takum 06pa3om, 0UEBMAHA CYLHOCTHAA CBA3b NEPCOHANN3MPOBAHHOTO NPaBa C KOHKPETHbIM Teo-
PeTUYecKMM NOAXOA0M M KOHLENUMel NpaBoONOHUMAHUS, OT KOTOPbIX 3aBUCUT NPAKTUUECKUI 3¢-
(hekT ero peanusauum 1 BNUAHUSA Ha NPABOBON CTAaTyC OTAENBHOMO NUUA. MCXOAA U3 BbiecKasaH-
HOro, NPeACTaBASAETCS, UTO, C OAHON CTOPOHDI, HENb3sl TPUOPUTM3NPOBATL COLMONOMMUYECKMIA NOAXO0A
B UNCTO IMMNMPUYECKOM U CYOHEKTUBUCTCKOM CMbICNE, HE MPU3HAIOLLMM 33 3aKOHOAATENbHO 0(hOPM-
NEHHO HOPMOI KaK TaKOBOW JOMKHOW 06s3blBatOLel CUAbl, KK, Hanpumep, B NpeacTaBneHun
NpaBoBbIX peanuctos. C Apyron CTOPOHbI, HOPMATUBUCTCKMIA NOAXOA AEMOHCTPUPYET MUHUMANbHYHO
AEeTepMEeHNPOBAHHOCTb HOPMATUBHBIX NPEANUCAHNA B COLMANBHBIX NPAKTUKAX UK Xe MONHOe ee
oTcyTCTBUE. Heono3uTuBuCTCKas KoHuenuus I, XapTa Haubonee nonHO OTPaxaeT BCe JOCTOMHCTBA,
KaK COLMONOrMuecKMx TeueHmi, TaKk i NO3UTUBUCTCKUX NPEeACTaBNeHNA O Npase, B yCoBusx dop-
MUPOBAHUA JOKTPUHANLHOMO MOAX0AA K MOHMMAHWK NepCcoHanM3NPOBaHHOrO npasa. KoHuenuus
npeanonaraeT cywWwecTBOBaHUE HEKUX (DYHAAMEHTANbHbIX HOPM U COOTBETCTBUE IOPUANYECKON Aeil-
CTBUTENbHOCTY CNeLMBUYECKUM MOPANbHbIM MPUHLMNAM W LIEHHOCTAIM, HE UTHOPUPYS ECTECTBEHHO-
NpaBoBble U COLMONornyeckne B3rmaabl Ha CYWHOCTb NpaBa (Kasatkin, 2008).

OTBnekasicb OT TEOPETMYECKMX aCMeKTOB MepCOHANN3MPOBAHHOTO MNpaBa, LEenecoobpasHo
OCBETUTb €r0 UCTOPMKO-3KOHOMUYECKNE MPEANOChINKN, COfEePKaHNe U NPU3HAKKM C YYETOM Npak-
TUKO-OPUEHTMPOBAHHON NOTMKM NPeo6nafaoLLMX HA CErOAHAWHNIA feHb UCCNEA0BAHNN, A TaKxKe
BO3MOXHbIE Chepbl NepcoHanu3aumuu npasa. OTTanKMBasACh OT KOHLENLNAN MAFKOr0 NO3UTUBM3MA,
nnaHupyetcs chopmynMpoBaTh aBTOPCKOE ONpeAeneHue NOHATUS «NepCOHaNU3MpoBaHHOE NPaBoy,
npeaBapuTENbHO YCTAHOBUB i1 3TON LieN COOTHOLIEHME NepCoOHanM3MpOBAHHOIO Npasa ¢ (hyHAa-
MEHTaNbHbIMU NPaBamMm.

CornacHo onpegeneHuio, fLaHHomy . 3emaHom (Zeman, 1966), NHOpMaLMa — 3TO «CBEAEHUS, NO-
NyyeHHble B MPOLLECCe NO3HAHMNS, OTpaXaloLme 06beKTUBHbIE (DAKTbl U 3aKOHOMEPHOCTU MUpPa B CU-
CTeMe TOUHBIX MOHATUN, AAOLLMX BO3MOXHOCTb NPeABUAEHUS U NPeo6bpa30BaHis AeiCTBUTENbHOCTM
B MHTEpeCcax 061ecTBay. ITa AeMHMLLMA MHTEPECHA TEM, UTO B Hell YKa3aHa (YHKLMS MHopMaLmm,
BblpaXatowascs B NPefOCTaBAEHNM BO3MOXHOCTM NpefBuAeTb 1 npeobpa3oBbiBaTb peanbHOCTb
11 MOAYEPKMBAIOLLAA TEHETUYECKYIO B3aUMOCBA3b MHOPMALMN C NOHATUAMN KYNPABAEHUE» U «pe-
rynMpoBaHune». YueHble B 06nacTu MHGOPMaLMOHHOIO NpaBa Takxe OTMEUAIoT, UTo 60bLIas NHGOp-
MUPOBAHHOCTb YNPABAAIOLLErO NO3BOASET CHU3UTb JOMI0 HEONPEAENEHHOCTU M PUCKA, ABASIOLNXCA
COCTAaBHOM uacTbio NpuHMMaembix peweHui (Khizhnyakov & Lebedev, 2011), a aHanu3 nHdopmawum
3aHUMAET NpefBapsAtoLLYt0 CTYNeHb B X04e NOAFOTOBKYM U NPUHATIAA PeLeHIiA N0 OTHOLIEHMIO K ApY-
rum cyHkumam ynpasnenus (Khizhnyakov & Lebedev, 2011).

[laHHble 0COBEHHOCTM MH(OPMALUN MOXHO Ha3BaTb KMIOUEBBIMM C TOUKM 3PeHUs Lenu nep-
COHANM3MPOBAHHOIO NpaBa M COEePXaHNA ero NOHATUA. B AeMOKpaTMUeCKOM rocyfapcTBe npaso
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BbINOJHSAET BAXHYI0 PONb Perynauun 06LWeCTBEHHbIX OTHOWEHWA CO06PA3HO CUrHanaMm, KoTopble
UCXOAAT OT Cy6bEKTOB 3TUX NPABOOTHOLIEHNA 1 HOPMUPYIOT COAEPKAaHUE HOPMATUBHO-NPABOBOIO
Kopnyca.

OfHako B MPUBLIYHOM HAaM BMAE NpPaBO MAKCMMAnbHO YHU(ULMPOBAHO M OAHO06pPA3HO,
YTO BMOMTHE MOXHO O6BACHUTb IKOHOMUUECKMMMU NpuunHamu. Co3faHue Ka3yCHOro 3aKoHoAaTeNb-
CTBa, NPeyCMaTPUBAIOLLErO PA3HOTO Poaa MCKNUeHus (BO3MOXHO, NepeKpecTHble), YUeT B Hem
OrPOMHOTO KONNYECTBA HIDAHCOB 06ILECTBEHHBIX OTHOLIEHMI 6bINN 6bl CBA3aHbI C HEOOXOAUMOCTbIO
OCYWECTBNEHUSA HECOM3MEPUMBbIX 3aTpaT. Co3aHue Takol CNOXHON CMCTEMbI NpaBua ABUO 6bl CO-
60Il CNOXHOCTb He TONbKO ANs 3aKoHoAaTens. AnpecaTbl HOPM MOMN 6bl CTONKHYTBCA C TPYAHO-
CTAMU B MOHMMAHUN U peann3auyi NpaBoBbiX HOpM. OTCYTCTBME €LMHO06pPA3NA HOPM TaKXe MOr-
N0 6bl CTaTb 6apbepOM NpU PaCcCMOTPEHUM CNOPOB.

K. Byw nonaraeT, YTo CTAaHAAPTU3MPOBAHHOCTb NMPABOBbIX HOPM ABUNACH NPAMbIM CNeCTBUEM
BO3MOXHOCTEl UenoBeKa 1 061ecTBa 06pabaTbiBaTh MHGOPMALMIO, U NPeACTaBAAeT cO60M NPOAYKT
AounpoBoi, MHAYCTPUANBHOM 3NOXU (Busch, 2019), HanpaBneHHbIA Ha OXBAT Kak MOXHO 60Mblue-
ro KonuuecTBa cy6bekToB. COBpeMeHHOE MPaBo, BO3MOXHO, B HEKOTOPOW CTEMeHU MO MHepLuu,
NPOAOMKAET aHHbIe TeHAeHUMN. XOTA, KaK BULHO, CTaHAAPTU3MPOBAHHOE NPaBOBOE perynnposa-
Hue 6b110 HANPABNEHO Ha CHUKEHME TPAHCAKLMOHHDBIX U3epXKeK, C APYroi CTOPOHbI, OHO MOPOXaa-
N0 UNU He yunTbIBaNo apyrue — ncuxonornyeckue, nosefeHyeckue (Porat & Strahilevitz, 2014), Bpe-
MeHHbIE, a Take CBA3aHHble C acuMmeTpuen nHdopmauun. Kak B ciyuae ¢ HanucaHnem 3aBeLiaHus,
Hencnonb3oBaHue NPefocTaBAEMON 3aKOHoAATENEM ANUCTIO3NLMMN ANS MHOTUX NIOAER MOXET 6bITh
cnefcTBMEM CNULLKOM BbICOKUX U3fEpKeK (Porat & Strahilevitz, 2014), B cBA31 € ueM OHY cMmupsatoTca
C IeNCTBUEM HOPM, PABOTaOLLMX KMO YMONUAHMION.

LUncposas pesoniouns, No3BOMMBLIASA YNyylwaTb NPOAYKTHI W CEPBUCHI M ONTUMU3MPO-
BaTb PeleHNs Ha 0CHOBE MHQOPMALMK, MMEET NOTeHLMaN NpeoaoneHuns Bbllleyka3aHHbIX 6apbe-
poB. bnarofaps MawWHHOMY 06YUYEHNI0 CTAN0 BOSMOXHbIM OOHAPYXMBATb KNACTepbl U NATTEPHbI
B JaHHbIX, N03BONAIOLME CTPOUTb MPOTrHO3bl HA 633€e B3aMMOCBA3M PA3NNUHbIX TAPAMETPOB.

Tak, B OQHOM W3 MOCNEAHWUX WCCNefoBaHWUIA NepcoHaNU3NPOBaHHOE MPaBO onpegenseTcs
KaK HanpaBfieHHOe HA MUCMONb30BaHUE MPenMyLLecTB TEXHONOMMUECKUX NPOPbIBOB B 061acTy
c60pa faHHbIX U HAYKK O faHHbIX, KOTOPble NO3BONAT NepefaBaTb, XPaHNTb, OPraHN30BbIBATb
1 aHanu3MpoBaThb AaHHble 3)(HDEKTUBHO 1 CBOEBPEMEHHO C LENbio «CMeLmnanbHo pa3paboTaTby
(anrn. “tailor”) npasosble Hopmbl nog KoHkpetHbix nuy (Elkin-Koren & Gal, 2019). Hanpumep,
BMECTO YCTAHOB/IEHUS €4MHOr0 CKOPOCTHOMO NIMMUTA CKOPOCTHblEe NUMMUTbI MOTYT 6biTb nep-
COHANbHO «CMPOEKTUPOBAHbI» MOJ KOHKPETHbIX BOAMTENEed Ha OCHOBAHWUW WX OMbiTa, BOAM-
TeNbCKOW UCTOPUM W [JOPOXKHbIX YCNOBUIA B pexume peanbHoro Bpemenn (Elkin-Koren & Gal,
2019). MpaBopeanu3auns B OTHOWEHUN CYOGHEKTOB MOXET MPOUCXOAUTb MTHOBEHHO MOCped-
CTBOM CMapTdOHOB, YMHbIX aBTOMOBUNEN U APYTUX CMAPT-YCTPOMCTB. TeM CaMbiM 3aKOH MOXeT
«B3BECUTbY» BCe MMeloLe 3HaueHne dakTbl, TOTYaC NpoaHanN3nMpoBaTh, KAKOe NoBeAeHNe [0-
NYCTUMO «B KaX0M BO3MOXHOM CLLEHapUn», Kak cCneacTeue, Makcumusnpys nonesuoin ad ekt
npasoBoro perynuposanus (Barry et al., 2020).

Hemeukue npasosefbl . Fpuroneint u ®. benpep (Grigoleit & Bender, 2019) yka3biBaloT Ha rexe-
TUYEeCKoe POACTBO NePCOHANN3NPOBAHHOO NPaBa C IBYMA U3MEHEHUAMN TEXHONOTMUEeCKol cdepbl:
BO-NEPBbIX, CO 3HAUNUTENbHBIM POCTOM 06bEMa COBMPAEMbIX 1 JOCTYMHbIX AaHHbIX (aHn. “Big Data”),
1, BO-BTOPbIX, C NOBCEMECTHbIM PacnpOCTPAHEHNEM COBPEMEHHBIX MH(OPMALIMOHHO-KOMMYHMKALIM-
OHHbIX CUCTEM, NO3BONAOWMM JOBECTM MH(OPMALMIO A0 KAXAOTO0 OTAEAbHOTO LA M TEM CaMbiM
CBA3bIBAIOLMM TAKOE NMLO C OCTa/IbHbIM 061iecTBOM (aHrn. “Big Link”). B uenom, ngeto Toro, Kak asa
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3TUX ABNEHUS CMOCOOHBI NPe06Pa3oBaTh NPABOBOI NAHAWAMT, ABTOPbI BbIPAKAT B CNeayioLem:
Ha NepBOM 3Tarne Np1 NOMOLYM ANFOPUTMOB MOXET 6bITb 06PABOTaH OPOMHBIA MACCUB AOCTYMHBIX
B OTHOLIEHMM KOHKPETHOTO MHANBUAA AAHHDIX C LENbIO BbISIBUTb NOCPEACTBOM KOPPENSLMIA Ha OCHO-
BE Pa3NNUHbIX KOCBEHHbBIX NOKa3aTenemn NoBefeHueckme NaTTepHbl U NPeAnoUTeHNs, KOTOpbIe 3aTeM
YUUTBIBAIOTCA B MPOLECCe Pa3paboTKi HOPMATMBHbLIX MpeAnMcaHni. Ha BTOPOM 3Tane COBpeMeH-
Hble [1eBaliCbl 1eNaKT BO3MOXHbBIM KOMMYHUKALMIO NMPEANUCaHIA COOTBETCTBYIOWNM WHAMBIMAAM
nnn npaBonpumeHuTensm. Kak cnefcTeue, npaBoBble HOPMbI NPUOGPETAIOT TEHAEHLMIO K Gonblueit
nepcoHanu3auum, a Npaso B LENOM MOXET BbiTb BECbMA CylLECTBEHHO (MNn Jae BECKOHEUHO) nep-
coHanusmpoBaHo (Grigoleit & Bender, 2019).

B uacTHocTi, nepcoHanu3aums npasa 06nasaer noTeHLManom B cepe packpbiTus nHhopmaLmm
notpebutento. Boobie, HopMbl NOTPEHUTENLCKOTO 3aKOHOAATENbCTBA O PACKPLITUN MHGOPMALLMK
OCHOBaHbl HA MOAeNN CpeaHero noTpebuTens, ABNAIOWEroCs B M3BECTHON Mepe BHUMATENbHbIM
1 NHHOPMUPOBAHHBIM. IPPHEKTUBHOCTb TAKOTO €AUHOT0 PEryNsaTMBHOTO NOAX0AA CTABMTCA NOf CO-
MHEHWE, NOCKOMbKY PacKpbiTUe MH(OpMaLMN B CTaHAAPTU3MPOBAHHOM (hopMaTe YacTo He UMeeT
nonb3bl U, 6onee TOro, MOXET HAHECTN YLep6, T. K. YeNOBEK 0KA3blBAETCA NEePerpyeHHbIM uppene-
BAHTHbIMU CBEAIGHUAMM, B MACCUBE KOTOPbIX TEPAETCA TO, UTO ANCTBUTENbHO aKTyasbHO (Busch, 2019).
MocpenacTBOM NepcoHanu3aLni packpbiTue MHGOPMaLMM MOXET CTaTb H01ee OCMbICNIEHHBIM: B Clly-
uyae, ecv HepeMeHHas KeHLMHa NPUOBPETAET NEKAPCTBO U B MHCTPYKLNN MENKMM WpUGTOM yKa3a-
HO, UTO OHO UMEET ONPefENEHHbIE NOGOUHbIE MOCNEACTBUA ANS BepeMeHHbIX, 3Ta MHGopmaLms by-
[T NofCBeYeHa U ABHbIM 06pPa30M 0BeJeHa 10 BHUMaHUA KakK Hanbonee penesaHTHas.

Bmecte ¢ Tem He 6yfeT OWMOKOI CKa3aTb, YTO NEPCOHANM3aLMSA B HEKOTOPOI CTEMEHN Y)e NpucyT-
CTBYET B 0OTeUECTBEHHOM 3akoHofatenbcTse. M. 10.1 MocraHoBneHus Mpasutenbcrea PO o1 23.10.1993
N2 1090 «O MMpaBunax JOPOXHOIO ABMKEHUA»® YCTAaHABNNBAET Pa3nMyuHble LOMYCTUMbIE 3HAUYEHUS
CKOPOCTU [BWXEHWA B 3aBUCMMOCTM OT TUMA WUCMOMb3yeMOro TPAHCMOPTHOIO CPefcTsa, Xapak-
Tepa MECTHOCTM 1 KNacca aBTOMO6MIbHOI JOPOTH, a TakKe 06513aHHOCTb YUUTbIBATb MHTEHCUBHOCTD
[BWKEHUs, 0COBEHHOCTU W COCTOAHME TPAHCMOPTHOTO CPeAcTBa W rpy3a, AOPOXHbIE U METEopo-
Nnornyeckue ycnoBus, B YaCTHOCTU BMAMMOCTb B HanpaBneHun ABWKeHUA. MOXHO NpeactaBuTb,
uYTO B LM(POBbIX peanusix AaHHbIe YCNOBMS MOTYT ObITb JOCTOBEPHO YCTAHOB/EHbI aBTOMATUYECKH
W [0NA HeonpepeneHHoCTU B BONPOCE HEOBXOAMMOCTU KOPPEKTUPOBKK YNpaBneHus aBTomMo6u-
nieM, COOTBETCTBEHHO CHUXeEHA. B 3TOM OTHOLWEHWW, HaBEPHOE, MOXHO FOBOPUTb O NEPCOHANN3N-
POBAHHOM NPaBe He Kak 0 HeUuTO COBEePLIEHHO HOBOM, a KaK O «PeBOMIOLMM» B NepPCOHanu3aLmm.
37a MbICTb HAXOAUT NOATBEpKAeHNe y npodeccopos J. k. Keiicu n 3. Hubnetta (Casey & Niblett,
2019), no cnosam KOTOPbIX «MAes, UTo NPaBO JOMKHO HaMayuywmuM 06pa3oM COOTBETCTBOBATHL pe-
NEeBaHTHOMY KOHTEKCTY, KOTOPbIA OHO MPU3BAHO PeryanpoBaTh, ABNAETCS OUEBUAHON W CyLiecTBYeT
C MOMEHTa BO3HUKHOBEHWSA NpaBa Kak TakoBoro».

Ncxoas M3 ckasaHHOro, NpeacTaBseTca NpexgeBpemMeHHbIM roBOPUTb 0 B3aUMOCBA3N Nepco-
HaNU31MPOBAHHOTO NpaBa C LNGPOBLIMA YCTPONCTBAMM KaK 06 UCKNIOUMTENbHON U HEOTbeMNEMON
COCTAaBNSAIOWEN C TOUKM 3PEHUA CO3[AHUA NPABOBbIX HOPM. INEKTPOHHbIE AEBaANChI TakkKe He BCe-
raa MOTyT 6bITb HEO6XOANUMbBI ANA UX peanu3aunu. KOHeUHo, OHN 3aeNCTBYIOTCS HENOCPeACTBEHHO
B C/lyuae, KOFAa, Hanpumep, Bpay, Cnelualimuii 0Kka3aTb MeAULLMHCKYI0 NOMOLLb, e[eT Ha aBToMo6une,
Ha fcnaee KOTOPOro HanpsMyl 0TOGpPaXaeTc CKOPOCTHOM NUMUT, a NepeKpecTHble CBeTothopbl
AKTUBMPYIOT 3€/1eHbIIA CUTHAN NPU ero NpuonmKeHn. OAHAKO MOXHO NPeACTaBUTb CUTYALMIO nep-
COHANU3MPOBAHHOTO HANOroo6N0XeHNs, KOTrAa [aHHble O COBEpLEHWM YeN0BEKOM COLMANbHO

8 MoctaHoBneHue Mpasutenbcrsa PO N2 1090 «O Mpasunax AOPOXHOro ABmxeHus». Cobpaxue aktos lMpe3ngenta u Mpa-
BUTeNbCTBA PO, 22111993, NO 47, cT. 4531 (1993).

CTATbI 63



Digital Law Journal. Vol. 1, No. 4, 2020, p. 56-73
Tembot Z. Misostishkhov / Personalized Law and Fundamental Rights

MoNe3HbIX AEWCTBUI YUNTBIBAIOTCA HANOTOBbIM OPraHOM 1 ONTUMM3MPYIOT Hanoroobnaraemyto 6asy.
MpuBedeHne B WCMOMHEHME HOPMbl MW €€ KOMMYHUKALMA NULY NOCPeACTBOM MH(OPMALMOH-
HbIX TEXHOMOTNN B TAaKOM C/lyuae He06A3aTENbHbI.

06061as CKa3aHHOE, MOXHO BbIAENUTb CeyioLe OCHOBHbIE MPU3HAKI NEPCOHANU3MPOBAHHO-
ro npaBa: 3aBUCUMOCTb OT CTENEeHM PacNPOCTPAHEHHOCTU 1 UCMONb30BAHNA LM(POBbIX YCTPONCTB
1 TEXHOMOTWIA; 3aBUCMMOCTb OT KOMMYECTBA 1 KAuecTBa AOCTYMHbIX AaHHbIX, B 0COGEHHOCTU — nep-
COHA/IbHBIX [aHHbBIX; NPABOTBOPUECTBO MPENMYLLECTBEHHO HAa Ba3e anropuTMUYECKol 06paboTKK
1 aHanu3a AaHHbIX; NpaBopeanu3auns 1 4oBeaeHne MHGOpMaLmMmM Ao cy6bekTa, kak npaBuno, no-
CPencTBOM CMAPT-YCTPOUCTB.

Mexay Tem, acnekTbl 06ecneyeHns npaBa Ha HeMmpUKOCHOBEHHOCTb YACTHOW XWU3HU B yCno-
BUAX 060pOTa aHHbIX B KOHTEKCTE MEepCOHanM3MpOBaHHOMO NMpaBa No6y¥aaloT uenoseka no-
HATb ANA Cebs, Kakylo Mepy AeTanu3alun oH XoTen 6bl 0XWAaTb OT NPABOBOMO PerynupoBaHus.
HamepeBaacb NonyuuTb OTBET HA lAHHbII BONPOC C NO3MLMM [OKTPUHBI MATKOTO MO3UTUBU3MA,
He06X0AMMO YCTAaHOBMTb COOTHOWIEHME MEPCOHANNU3NPOBAHHOTO NpaBa C (yHAAMEHTaNbHbIMY
npaBamu.

CooTHoweHue nepcoHaan3MpoBaHHOIO MpaBa ¢ d)yH,ﬂ,aMeHTa}'leblMVI npaBamu

OpHUM M3 ocHoBononarawwmux GyHAaMeHTaNbHbIX NPaB ABNAETCA NPaBO Ha CBOGOAY, 3aKpen-
NeHHoe B CT. 22 KoHcTutyuun PO u cT. 5 EBponenckoil KOHBeHLMW. Ha nepBblil B3rNsf, NepcoHanu3a-
L1 HOPM B COOTBETCTBUU C OXMAAHUAMN UHLUBUAOB CTUMYIMPYET CBO6OAY M aBTOHOMMIO TMYHOCTH,
NOCKONbKY C 6ONbluen BEPOATHOCTbIO KOPPecnoHaupyeT crneunduuecknm npeanouTeHnsIM u co-
NYTCTBYIOWNAM 06CTOATENbCTBAM, HEXENN HOPMATUBHBIA NPABOBOW aKT 06Wero AeicTeus. OfHaKo
ANA TOro, UT06bl Y6enuTbCsa, Tak 11 3T0 Ha CaMOM fJene, Heobxoanum 6onee TuaTenbHbII aHanu3 pu-
ANYECKOI KOHLEenLun ceo6ogpbl.

CB060AA U3MepAETCA He TONbKO COOTBETCTBMEM pe3y/bTaTa NpaBopeanu3aLum nepcoHanbHbIM
OXUAAHNAM W npeanouTeHuAm. MoHsTUe CBOGOAbI rOpa3fo Wnpe U CoAepPXUT OnpefeneHHbli
anemeHT cBoboabl Bbibopa (Bratanovskiy & Ostapets, 2019), unu cso6oabl Bonu (aHrn. “agency
element”). MonHas cBo6oaa NPoABNSAETCA B BO3MOXHOCTM UYeNOBEKA BbIGUPATb N0 CBOEMY Xena-
HUK — B OTCYTCTBME MOATANKMBAHUA U HABA3bIBAHUA BbI6OPA U3 OFPAHMUYEHHOIO CUCKA anbTep-
HaTMB. [laHHas KOHLenuus cBO60AbI TECHO CBAA3aHa C PbIHOUHOM IKOHOMUKON 1 EMOKPATUUECKON
opraHusaumeil obuectsa (Bender, 2020).

MogobHas MHTepnpeTauus MpuHLMNA CBO6OAbI NPUBOAUTCA M CTOPOHHUKOM KMACCUMYECKOro
nuéepanusma ®. A, Xanekom, KOTOpbI C ONOPOi Ha ugen A. CMUTa NPU3HAET ee «COBEPLIEHHYH
He06X0UMOCTbY B LENAX «JaTb MECTO Henpeackasyemomy u HenpeasuaeHHomy» (Khayyek, 2018),
YUNTbIBAA TO 06CTOATENBCTBO, UTO KUENOBEUECKOE 3HAHME PACMbIIEHO», @ LEHTPANN30BaHHOE Nna-
HUPOBAHUE He CNOCOBHO B MOMHOWM Mepe ycBauBaThb U KOHTpOnMposath MHdopmaumio (Khayyek,
1992). YueHblii yKa3blBaeT Ha HEOOXOANMOCTb OTAENATb abCTPAKTHbIE HOPMbI, T. €. 3aKOHbI, OT «Cre-
UNrUUeCcKMX KOMaH-pacrnopseHnn», NoCKONbKY 3aKOHbl UMEKT «abCTPAaKTHO-BCEOOLN XapaK-
Tep», BO3HUKAIOT CMOHTAHHbIM 06PA30M M HUKEM He CMPOEeKTUPOBaHbl. OHW «Hanepes M3BeCTHbI
1 onpeaeneHbl Ans BCeX 6€3 U3bATUA»’.

°  Antiseri, D., & Reale, ). (Eds.). (1997). Liberalizm Fridrikha fon Khayyeka [Liberalism by Friedrich von Hayek ]. In D. Antiseri,
& ). Reale (Eds.). Zapadnaya filosofiya ot istokov do nashikh dney (S. A. Mal'tseva, red. i per.) [Western philosophy from its
origins to the present day (S. A. Maltseva, Ed., Trans.)]. (vol. 4). Petropolis.
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MpuHMMas BO BHUMaHWe NM6epanbHylo KOHLENLUMI0 NPaBONOHUMAHUS U COOTBETCTBYIOLLYIO el
UHTepnpeTaumio coboabl, O. beHgep NpU3HAeT OUEBMAHBIM, YTO MEePCOHANKU3aLMA HOPM CMoCo6-
CTBYET MOBbIWEHNIO pe3ynbTatusHocTH (aHm. “realization-dimension”), Ho 3HaunTeNnbHO ocnabnser
o060y Bbibopa (Bender, 2020).

Cnepyet OTMETUTb, UTO NEPCOHANN3MPOBAHHOE NPABO YILEMASET CBOOOAY BONN MHANBUAA, TAKKE
BCNEACTBUE OLEHKN anropuTMami fnLb BHEWHUX aCMeKTOB NOBEJEHNA YeNOBeKa U pUcKa He yno-
BUTb NOCTOSIHHO MEHsIOWMecs NPeanouTeHns. Yenosek B TaKOM Clyyae MOXET NUWNTHCS BO3MOX-
HOCTW NMPUBE/IEHUA HOPMbl B COOTBETCTBME C peaibHbIMM napameTpami u oxugaHuamu (Bender,
2020). HeCOMHEHHO, ANrOPUTMbl CTAHOBATCA BCe 6OMee COBEPLIEHHbIMU 1 HA YANBUTENbHO BbICOKOM
YPOBHE CMOCOBHBI «3aMepATb» HaLKM NPEANOUTEHMS. TeM He MEHee, UX BO3MOXHOCTI NPUMeHNUTeNb-
HO K BO3MOXHOCTYW «CUNTbIBATb» HACTPOEHUS U UHTEPECHI CYyObEKTOB B LEeNAX perynupoBaHus obLye-
CTBEHHbIX OTHOWIEHNIA MOXHO NIETKO NePeoLeHMTb.

MepcoHanu3npoBaHHOE NPaBO TaKXe MOXET 3HaMeHOBaTb CYy)XeHWe MPOCTPAHCTBA UYACTHOM
WHULMATUBbI 1 Mepexoq oT urypbl «npeanpuHumatens» K durype «notpebutens» kak Hauoo-
nee JOMMHAHTHOW. 3TO MOXeT 6bITb NPOUANIOCTPUPOBAHO Ha NpuUMepe (YHKLMM 1 PONN AOrOBOpa
B o6LiecTBe. ECn B KOHTEKCTE TPAAULLMOHHOTO NPABOBOr0 PerynupoBaHus LOroBOP NpeacTaBnser
06014 MaBHbIA 06pa3el, peani3ali TpaH3aKLMOHHON aBTOHOMUN NNLA U ABAseTCS (yHAaMeH-
TOM COLMANbHOrO NOPSAKA, OCHOBAHHOMO Ha PbIHOUHOW MOAEnu, TO B CUCTEME MEePCOHann3upo-
BAaHHOIO NPaBa JOr0BOP B 3HAUUTENIbHOM CTENEHM MOXET ObITb BbITECHEH FOCYAaPCTBEHHBIM pery-
NIMPOBAHNEM, UTO CO3AAET 6MAroNPUATHYIO MOYBY ANA YCTAHOBNEHMSA NATEPHANUCTCKOMO PeXUMA
COLLMANbHOM OpraHu3aLMm. laHHYI TOUKY 3pEHUsA MOXHO PacKpbITb HA NPUMEpe NoCNeacTBUN Le-
HOBOI NepcoHanu3aumu. TaK, anropuTMbl He MOFYT NEePCOHANN3MPOBATh ANCNO3UTUBHbIE HOPMbI
B Y3KOM CMbIC/IE, T. €. OFPaHUUUTb CBOE PACNpPOCTPAHEHNE Ha TaKine CBOBGOAHO COrNacoBbIBaeMble
CTOpPOHAMU MONOXeHUA, Kak, Hanpumep, rapaHtun (Bender, 2020). OHM [OMKHBI 6bITb CNOCO6-
Hbl TaKXe KakuM-TO 06pa3om moauduumMpoBaTh W LieHY. Befib eCnu KOHTPAreHT, CTPEMALLMACS
06€30NacnTb Ce6s OT PUCKOB M NOAYYAIOLLAIA OFOBOPHbBIE FAPaHTMM, MNATUT TY XE LieHy 3a ToBap,
UTO M HeUyBCTBMTE/bHbIE MO OTHOWEHWIO K PUCKAM aKTOPbI, NOCNEAHNE, UCXOASA U3 COO6PAKEH NI
CNpaBefAMBOCTM, TOXe 3aXOTAT NONb30BATbCA NPeuMyLleCTBaMU rapaHTuin. CneaoBaTenbHo, Le-
HOBas YYBCTBUTENbHOCTb B CUCTEME NMEPCOHANNU3MPOBAHHbIX AUCMO3UTMBHBIX HOPM HeU3bexHa.
Mpu 3aKNOYEHUM [OFOBOPA KYNAN-NPOAAXM ANTOPUTM, COOTBETCTBEHHO, AOMKEH ONPEAENMUTD, Ka-
Kue NONONHUTENbHbIE U3EePXKKI CO3AaHbl ANA NPOAABLA BKNOUEHNEM rapaHTHi. B To xe Bpems,
eCnu anropuTM UMeeT Takyl cnocobHocTb — yTBepxaaeT . benaep — BepoATHO, OH TaKxe fon-
KEH CYyMETb paccumMTaTh U pacxofbl HA CO3JaHKUe CAaMOro ToBapa. /TOrMYHO Nonaratb, YTO ANTOPUTM,
o6nagalownii NOAOBHBIMKM KAuecTBaMu, TaKKe CMOXeT onpeaenuTb Hanbonee 3HdeKTUBHbIN
ko3thduumeHt npubbinn (aHm. “margin of gain”), n ecnn B eCTBUTENbHOCTY ANTOPUTM UMeeT
HACTONbKO WNPOKIE BO3MOXHOCTH, OH BMOMHE CNOCO6EH CUMynupoBaTb (aHrn. “mimic”) dyHk-
LLMOHMPOBAHME PbIHKA U B KOHEYHOM UTOre MOMHOCTbIO ero 3ameHuTb. ®. beHaep xapakTepusy-
€T CKNafblBaIoLLYIOCA B 3TUX YCNOBUAX OPraHi3aLmio 06LeCcTBa Kak «Mukpocoluanusm» (Bender,
2020). MpepcraBnseTcs, uTo B TAKOM MUpPe NOHATME CBO6OAbI MPEANPUHNMATENbCTBA TePAET Npu-
BbIUHO BK/MafbiBAaeMblil B HETO CMbICII.

AHanoruuHoe nporHo3Hoe HabntopeHne oTpaXeHo B TpyAe npocdeccopa npasa 3. Mo3Hepa 1 npe-
nozaBatens kypca NpoeKTMpPOBaHus LM POBON IKOHOMUKMA, . 3. H. I. Beilna, COrnacuBLIUXCS BO MHe-
HIM O TOM, UTO CErOAHSLIHME BbIYMCMTENbHbIE MOLLHOCTM U METOAbI MALMHHOTO 06y4YeHus co3aanu
YCNOBUSA AN OCYLWECTBNEHUS «YKPYMHEHHOrO MAAHUPOBAHMSA, 0006LEHUS PbIHOYHbIX CUrHANOB
1 MacwTabnupoBaHus NNaHUPOBAHMA Ha YPOBHE (IYHKLMM NONE3HOCTN MHANBUAAY. Takne CepBMCbl,
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kak Amazon, Uber u Netflix, o MHeHuUI0 yueHbIX, yxe cenyac ycrewHbl 1 CNOCOGHbI peanu3oBatb
«TOTaNbHOE NNAHUPOBAHME C NOMOLLBIO PAcnpefeneHHbIX BLIUNCIEHNA U IKOCUCTEMbI U3 NPUNOXKE-
HWI, KOTOpble 06ecneyaT JONTOCPOUHOE AAMUHUCTPUPOBAHIME NOBEAEHNS BOMbLIOTO KONMUYeCcTBa
WHAMBMAOBY. Takoe NNaHUPOBaHWe BYAeT He LEeHTPaNnU30BaHHbIM NMNAHUPOBAHNEM KaK TaKOBbIM,
«HO YXe M He PbIHOYHbIM MEeXaHW3MOM». B 3TOW mapajurme C UCMONb3OBAHMEM «pacnpefeneH-
HbIX KOMMbIOTEPOB» NPOUCXOAMT NEPEXO OT PbiHKA KaK CMoco6a (PYHKLMOHUPOBAHUSA IKOHOMUKM
K pacnpeneneHHomy nnaHuposauio (Belyavskiy, 2020), e MCKYCCTBEHHbIA NHTENNEKT MOXET B3ATh
Ha ce6s BbIMOMHAEMYI0 HA JAHHbIA MOMEHT LLeHOBOI CUCTEMOM (DYHKLMIO «PYKOBOACTBA» ek-
TUBHbIM pacnpegenexuem 6nar (Isztin, 2019).

MepcoHanu3auns Ha OCHOBE NMPeANOUTEHNI TaKkKe MOXeT OrpaHMunTb cBo60AY BbibOpa B Ny6-
nuuHoi chepe. ins femokpaTum Heo6xoaKUMo, UTo6bI 3aKOH HbIN NPeAMETOM NPEHUIA Ha NY6AYHOM
(hopyMe, UCMONHAIOWEr0 PONb «pbiHKA MAeH» (i «npocTpaHcTea ugein») (aHrn. “marketplace of
ideas”). [ins Toro uTo6bl HAPOA NOMb30BaNCA CBO60AOI BONM, ET0 NPEACTABUTENN TAKKE AOMKHbI €10
o6napgatb. OfiHaKoO B MUpe NepcoHanu3MpoBaHHOro Npasa COfepPXaHne MHOTUX 3aKOHOAATENbHbIX
AKTOB MOXET OKa3aTbCA €TePMUHUPOBAHHBIM HEe AUCKYCCUE HAPOAHBIX NPeaCTaBUTeNeN, a KCnep-
TaMM ¥ YYeHbIMIA B 06N1ACT KOMMbIOTEPHbIX HayK, KOHTponMpytowmummu anroputmbl (Bender, 2020).
Kpome TOro, Bbi3blBAaeT OMaceHns BO3MOXHOCTb HEHAANexallero NCnonb3oBaHUA AaHHbIX ANA Ka-
KUX-NN60 y3K0BEAOMCTBEHHbIX LieNell — Hanpumep, NocpeacTBOM NpuaaHNs «6onblIero Beca» B an-
rOpUTMax TeM UM UHBIM XapaKTepPUCTIKaM, CMOCOBCTBYIOLLM JOCTUXEHINIO ONPeAeNeHHON NONUTH-
YeCKoli BbIrofbl.

JlaHHble CyXAEHWUs NOPOXJAIOT PA3MblWNEHUs U 06 acnekTax BHYTPEHHeW CBOOOAbI UenoBeka
11 CBA3AHHDBIX C 3TUM HEraTUBHbIX NOCMeACTBUAX. B yCI0BUAX NepcoHann3npoBaHHOro perynmposa-
HUA YeNOBEK MOXET OLLyLaTh ce6s HeCBOHOAHBIM, OrPaHUUYEHHBIM B BO3MOXHOCTY A@MOHCTPUPO-
BaTb pa3HO0G6pa3Hble rPaHN CBOEN NepCoHbl B Pa3NNUHbIX YCNOBUAX. B kauecTBe npumepa MOXHO
NPUBECTU MEePbl «COPTUPOBKM MACCAXMUPOB» B METPO, O peanu3aLyi KOTopbix B 6numxaiwee pe-
Ma 06bABUNK B Kutae. COrnacHo NpUHATLIM MepaMm, Ans Lenn COKPALLeHUs BPeMeHW Ha NpoXoA
uepes pamku MeTanoucKaTenei U PEHTTeHOBCKY0 NPOBEPKY 6araxa B Yac MUK NNaHMPYETCs UCMONb-
30BaHue anropuTMOB aHanu3a BHelWHero BUAA, NOXOAKMN, XeCTOB U ApyruxX MHAMBUAYANbHbIX aTPUbY-
TOB, B pe3yNbTaTe KOTOPOro 6yAeT NPUHNMATLCA PeLleHme 0 TOM, ABASETCA I TOT U MHOW YenoBek
NOJ03PUTENbHBIM, U NPOUCXOAUTD BbIBOPOUHOE HanpaBneHne Ha JOCMOTP'™. BO3HMKAET MbIC/b O TOM,
He BTOPratTCcs N1 3TV akLmum B chepy AeNCTBUS NPE3yMNLAN HEBUHOBHOCTY 11 He BYAYT 11 OHN HApy-
WaTh NPUHLMN HeAUCKpUMUHALMK. Paccywas o npobnemax 06bEKTUBHOCTM anropuTMUYECKNX CU-
ctem, npodeccop Huea InknH-KopeH 0TMEUaET, UTo CyObEKT MOXET HAMEPEHHO 6bITb OCTOPOXHbIM
1 PaccyanTeNbHbIM B 6ONbLWMHCTBE Chep CBOEN XM3HMU, B TO e BpeMs N03BoNAs ce6e pucKoBaHHbIe
[eiACTBMA B TakoW 06M1acTu, rie OTCYTCTBYET BO3MOXHOCTb NPUUNHUTL Bpes Apyrum nwoasm (ELkin-
Koren & Gal, 2019). Heu3BeCTHbI rapaHTUy TOTO, UTO TaKM EACTBUAM He BY/eT NPUAABATLCA Henpo-
NOpLIMOHANbHO BoNbluee 3HaUeHNe, BCNEACTBUE YEro 0 JAHHOM NALLe anropuTM NPUAET K BbIBOAAM,
aHanoruyHbIM, Hanpumep, CTeneHn pUCKOBAHHOCTI OMPOMETYNBOTO BOAUTENS, NPeAcTaBnslowWero
0MacHOCTb AN newwexonos. B nobom cnyyae, oueBUIHO, TaKOe UCMONb30BaHWe anropuTMoB Ans Lie-
Nnei NepcoHany3upPoBaHHOrO NPaBONPUMEHEHUS BCTYNAET B KOH(POHTALLMIO C KOHLENLMEeH MHOTO-
FPAHHOCTN NMYHOCTW. [laxe Te NHAN, KOTOPbIE HE NPU3HAIOT OLLYLLEHWUS MOPaNbHOIO AUCKOMGOpTa

©  Feng, G. (2019, October 30). Beijing metro to begin security “sorting” based on facial recognition. Radio Free Asia.
https://www.rfa.org/english/news/china/facial-10302019162222.html; Zhou, V. (2019, November 1). Beijing subway plans
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B YCNOBUAX CNEXKM, COTMALLAOTCA ¢ TeM, uTo 3hheKT BHYTPEHHEN CKOBAHHOCTU MOXET UMETb MeCTO,
KOrJ1a CNeXKa BNeyeT 3a co60il PUCK BO3HUKHOBEHMA HebnaronpuaTHbIX nocneacteuin (Kaminski &
Witnov, 2015). licnbiTbiBaeMble MHANBUAOM OLLYLEHUSA, B CBOIO OUEPefb, MOTYT HanpAMy0 BO3eN-
CTBOBATb Ha BOMIO NNLA. MpuUMep NpeanocbiNoK K 3TOMy — KUTalCKas CUCTEMA COLMANbHOTO KpeauTa,
Ha OCHOBE METOJ0B CTMMYNMPOBAHUA W HaKa3aHWsA CNOCOBCTBYIOWAA POPMUPOBAHMIO Y UHAUBU-
[0B KOHKPETHbIX NATTePHOB NoBeAeHMA™. Yka3aHHaA NPUUNHHO-CNEACTBEHHAA CBA3b HEOAHOKpaT-
HO NOATBEPXAAETCA B nuTepatype: NpUMeHeHne nepcoHanu3npoBaHHbIX «CTaHAAPTOB» B AAHHOM
Cnyyae TaKxke NPeacTaBAsEeT 060N UHCTPYMEHT, KOTOPbIA MOXET B AGNCTBUTENbHOCTU NpUAaBaTh
KOHKPETHYI0 )opMy NOBeeHMI0 Cy6beKTOB NepcoHanbHbix AaHHbIX (Elkin-Koren & Gal, 2019).

MpenctaBnsaeTca, Uto Takoe BO3ENCTBME 06PabOTKM AAHHbBIX HA UenoBeKa 06HEKTUBHO MOXET
CNoco6CTBOBATb OrPaHUUEHNI0 €ro yuacTus B ONpeaeneHHON AeATeNbHOCTU, AaHHbIE O KOTOPOIA
(hUKCMpPYIOTCS, UK NCMONb30BaHNS A€BACOB, COBUPAIOLNX AaHHbIe. CNefoBaTeNbHO, CYLLECTBEHHO
CHU3MTCA KONMUUYECTBO AOCTYNHbIX ANA 06paboTku aaHHbIX (Elkin-Koren & Gal, 2019).

MoXHO [ONYCTUTD, YTO NEPCOHANU3MpPOBAHHOE NPaBO NpPU 3aAeNCTBOBAHNM TEXHUK NOATANKM-
BaHUA B psAfe cnyyaes 6yneT BCTYynaTb B NPOTMBOPeUMe C NPUHLMMIOM HEMPUKOCHOBEHHOCTH Yeno-
BEYECKOro J0CTOMHCTBA (CT. 1 XapTum OCHOBHbIX NPaB EBPONENCKOro €0t3a"?), NomMeLeHHbIM eBpo-
NencKuM 3aKoHogaTenem nepef HOPMoil O NPaBe Ha XM3Hb, U NPUHLMMNOM JOCTOMHCTBA NUUHOCTH
(n.1er.21 KoHcTutyumn POD). HTepecHa B 31O cBA3M Mbicnb P. [IBOPKUHA (Dvorkin, 2004), KOTOpbIN
NULWET, UTo 663 HEOOXOANMOCTI 3aLNUTbI YENOBEUYECKOrO AOCTOUHCTBA YTBEPXKAEHNE 06 06nafaHmum
NNLOM (hyHAAMEHTAIbHBIM NPABOM N0 OTHOWIEHIIO K roCyaapcTBy (Hanpumep, NpaBom Ha cBo6oay
CN10Ba) He UMEeT CMbICNa. BbicKasblBaeMas TEOPETUKOM NPaBa Wea YenoBeueckoro J0CTONHCTBA
npegnonaraeT cylwecTBoBaHe CnocoboB KpailHe HeCcnpaBeanuBoro 06palleHns ¢ YenoBeKoM, «He-
COBMECTUMbIM C MpPU3HAHWEM €ro MOMHOMPABHbIM UNEHOM uenoBeueckoro obuecrsa» (Dvorkin,
2004). Cornawanch ¢ NpuBeaeHHOM NOTMKOM 1 PAcCyXaas 06 0CO6EHHOCTAX NPUHATUA aNropUTMU-
UYeCKMX PelleHni Ha 0CHOBe 6onblunx AaHHbIX, A. I1. Casenbes (Savel'yev, 2019) cnpaBeanuBo ykasbl-
BAET, UTO «MPOrHo3mMpoBaHue NOBeAeHNUA» C UCNONb30BaHNEM MaHUNYAATUBHbIX NPAKTUK «Aeryma-
HU3UPYET YeNnoBeka, yNpoLas ero 4o OrpaHMUYEeHHOro Habopa XapakTePUCTUK, BbIPAXEHHbIX B BUAE
nepemeHHbIX, BBOAUMbIX B MPOTHO3HYIO MOJeNb anropuTman.

OuepeaHas npobnema, NOTEHLNANbHO OFPAHNUNBAIOLLAA peann3aLuio NpUHLMNA CBO6OADI, CBA-
3aHa C TeM, 4TO B YCNOBUSAX NPABOBOI CUCTEMbI C BbICOKOW CTENMEHbI0 NEePCOHanU3aLin BO3HUKAIOT
BOMPOCbI OTHOCUTENbHO YACHEHWUA COfepXaHUA 3aKOHa. B 3TOM CMbiCie MOXHO TOBOPUTb TaKke
0 HEBO3MOXHOCTM B OMpefeneHHbIX Clyyasx peann3oBaTb KOHCTUTYLMOHHOE NMPaBO Ha WHGOp-
Maumio. B 06bIUHBIX YCNOBUAX 06PA30BaAHHBIN YENOBEK MOXET MOHSATb, KaK 3aKOH (YHKLMOHMPYET,
06paTUBLINCL K othuLManbHOMy TEeKCTy. BMecTe ¢ TeM NepcoHanu3npoBaHHbIN 3aKOH MOXET 6biTb
npeacTaBneH B BUAE aNropuTMa U CI0KHOTO Habopa B3aMMOCBA3aHHbIX, B3aMMOOTCbINAIOLNX HOPM.
3T0 MOXET BbI3BaTb HEOOXOAMMOCTb 06M13JJaHNA HOBbIMM HaBblkaMmu (Hanpumep, B cepe HayKu
0 aHHbIX NN NPOrpaMMUPOBAHNA). VIHaUe MOXET CNyuMTbCA, UTO aXe 3aKOoHoaaTenu 6yayT uc-
MbITbIBATb C/IOKHOCTU B MOHUMAHWUU TOrO, 3@ UTO OHU NpOronocosanu. COOTBETCTBEHHO, eCNN peyb
NAEeT He MPOCTO O NOTPeBHOCTM B (HOPMANbHOM pa3pelleHnmn OnpeaeneHHoro cnopa, nepcoHanmsa-
LA MOXET UMHUTD NPENATCTBUA 415 06BbEKTUBHOIO aHaNN3a 3aKOHA C LeNblo YCTAaHOBUTD, ABASETCA
NN OH B LIENIOM «XOPOLLUNMY (Verstein, 2019), npaBoBbIM, CpaBesnBbIM.

" Perryer, S. (2019, May 22). China’s social credit system awards points to citizens who conform. The New Economy.
https://www.theneweconomy.com/strategy /116498

2 XapTus 0CHOBHbIX npaB EBponeiickoro Coto3a (2000).
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B 310 CBA3M NOKa3aTenbHbl pewenns GegepanbHoro KOHCTUTYLMOHHOMO cyaa fepmaHum, yka-
3aBLUEro, UTO AeMOKPATUA NPeAnonaraeT B KauecTBe HEOHXOAUMOro YCNOBUA HeMpepbiBHble CBO-
60AHbIe Ae6aTbl MeXAY CTANKUBAIOWMMUCA MeXAY CO6OI COLMANBHBIMI CUNAMM, UHTEPeCcaMn 1 uae-
MK, B NPOLLECCe KOTOPbIX PACKPbIBAIOTCA U MEHSIOTCA MONUTUYECKME Lenu, B pesynbTaTe KOTOPbIX
061LeCTBEHHOE MHEHME NPUAAET NpefBapuUTenbHY0 (hopMy NOAMTUUECKOK BONe. ITO TakKe NOApa-
3YMEeBAET, UTo NPoLeAypbl NPUHATUA PelleHus OpraHami, OCyLLeCTBASAIOWMUMI CYBEPEHHYIO BNACTb,
W npecnegyemble NOAUTUYECKNE LENK B KOKAOM Clyyae JO/MKHbI 6biTb B LLeNOM AOCTYNHbIMKU ANS N0~
HUMAHUS W pacno3HaBaembiMU. [JaHHbIe COO6PAXEHNS HeMELKMIA CyA CMPOeLMpoBan Ha OTHOWe-
HUs roCyAapcTB BHYTPN EBPONENCKOro COl03a 1 NpU3Han B KauecTBe HeO6XOANMbIX KPUTEPUEB UX
WHTerpauun®.,

be3ycnoBHo, He Kaxxoe NPaBOBOE NPeaNUcaHe MOXET BbiTb IP(EKTUBHO PACCMOTPEHO Ha Ny6-
NNYHOM AN NApNAMEHTCKOM hopyme. Tem He MeHee fiaxe OTKPbITbIA AUCKYPC B cpeae kBanudm-
LMPOBAHHBIX CMELMANNCTOB (YUeHbIX 1 MPAKTUKYIOLMX I0PUCTOB) MMEET BAXHEMLYI0 AeMoKpaTuye-
CKYI0 NEruTUMUPYIOLLYIO CUNY, KOTOPAs MOMET 6bITb KapANHANbHO YMEHbLUEHA B pe3ynbTate ryboko
yKOpeHuBLIeiica anroputMu3auuu npasa (Bender, 2020).

Heo6x0AMMO OTMETUTb, UTO Yrpo3a «PbIHKY MAeN» elle 6onee rmyboka U NOTOMY, UTO NepCoHa-
NU3aLKs TAKKe BAUALT Ha CaMUX YYACTHUKOB AMUCKYPCA, TEM CaMblM pacLlaTbiBas ero 6asuc. IMeHHo
uenoBeyeckoe B3aMMOAENCTBUE W OOLEHNe 06ecneunBatoT COMMACOBAHHYIO MO3MLMIO AN Npu-
HATUA PeLieHns Yepes npu3My HedaKTUUeCKMX, LIEHHOCTHbIX apryMeHToB (B OTnuumMe OT OMnopbl
Ha cyry6o cy6beKTUBHbIE NPeanouTeHna). 1na KOHLENUMM rPaXAaHNHA, ABNAIOWErocs Cy6beKToM
ny6nuyHbIX 4e6aT0B, NPABO CYAUTD ABNAETCA CYLWHOCTHbIM, TOFAA KaK NOTPe6bUTENb MOXET BbITb OXa-
PaKTEPU30BaH NULb ONpeaeneHHbIM HABOPOM NpeanouTeHn. MoXHO NPesNoNoXUTb, UTo B MUpe
NepCcoHaNN3NPOBAHHOIO NpaBa OAHOBPEMEHHO C YMeHbLIEHWEM LEHHOCTW TpaXAaHuHa «npo-
CTPaHCTBO MAEIA» PUCKYET YTPaTUTD He TONbKO CBOI NpeaMeT, Ho i cy6bekTos (Bender, 2020).

UTo Kacaetcs npuHUMna paseHcTsa (aHm. “equality”), MHOrMe aBTOpbI HEe MOABEPraloT ero My-
6OKOMY KpUTMYECKOMY aHanu3y — HanpoTWB, HEOJHOKPATHO MOAYEPKUBAETCA, YTO NMepcoHanu3a-
LA MOXET CTUMYNNUPOBATL PABEHCTBO 6narofaps MOAENUPOBAHNIO HOPM C YUETOM KOHKPETHBIX HIO-
aHcos (Elkin-Koren & Gal, 2019).

BmecTe ¢ TeM MOXeT 6bITOBATb M TaKOE MHEHMWE, YTO NepCcoHann3aums u Aetanusaumus ae-hakro
HecyT B ceb6e HOBbIe (DOPMbl AMCKPUMUHALLY, NIALIb 3aMACKIPOBAHHbBIE KTEXHUYECKUM XKaprOHOM.
B cywWwHOCTM, €CTb KOHKPETHOE OMaceHue, uto cTapble OpMbl «rpy6OoI» AUCKPUMUHALAK, NONHO-
CTbH0 3anpelLleHHble Ha 6a3e KOHCTUTYLMOHHO-NPABOBOrO PerynupoBaHus, «BEPHYTCA Yepes yep-
HbIV XO/1 O/] MACKOW MCUXONOTMYECKI 11 HAYYHO 060CHOBAHHOrO perynuposanua» (de Franceschi &
Busch, 2018).

MHorve aBTopbl He YCMaTPUBAKOT NPOTUBOPEUNSA MEXAY NePCOHANN3UPOBAHHbIM NPABOM U NPUH-
uunom paseHcTBa. Hanpotus, Kak yTeepxaaer H. InkuH-KopeH, nepcoHanu3auus npasa MOXET
YMEeHbLWWUTb WHCTUTYLIMOHANN3MPOBaHHYIO AuckpumuHaumio (ELkin-Koren & Gal, 2019). B kauectse
npumMepa MOXHO NPUBECTU YKOPEHUBLLYIOCA B NOTPEOUTENbCKUX OTHOLIEHWAX HEBUAMMYIO, HA Nep-
BbIi B3NS, ANCKPUMUHALLMIO, BbI3BAHHYIO NCMONb30BAHNEM MEXaHI3Ma NePeKpecTHOro cy6cnamnpo-
BaHMs, KOT/A M3[EePXHKM, BbI3BAHHbIE YACTOM NPAKTUKOKW BO3BPATa TOBapa OTAENbHbIMU NOTPe6UTe-
NAMU, 3aKNaAbIBAIOTCA B eAUHYI0 ANA BCeX nokynatenei LieHy 3a Tosap (Porat & Strahilevitz, 2014). ®.
Xakep 0TMEYaeT, uTo NPUHLMN hOPManbHOrO PaBEHCTBA MOXET 06YCNOBAMBATL NPUMEHEHIE PA3HbIX
HOPM, eClN aHaNN3 60MbLWNX AAHHBIX OOHAPYXMBAET Pa3NNuUUA MEXAY UHAUBUAAMN (Hacker, 2017).

B QOrder of the Second Senate (Bundesverfassungsgericht (BVerfG)), 2 BvR 1877/97, paras. 1-101 (1998); Order of the Second
Senate (Bundesverfassungsgericht (BVerfG)), 2 BvL1/12, paras. 1-26 (2015).
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B naHHOM acnekTe aBTOp NpuBoauT nosnumio Cyaa cnpaBeanuBoCT EBponenckoro cow3a, Bbicka-
3aBLUEro yTBepXaeHne 0 TOM, YTO AUCKPUMUHALMA COCTOUT NULLb B NPUMEHEHUN PasHbIX NpaBun
K CXOMMM CUTYaLMAM UK B NPUMEHEHUI OFHOTO U TOTO Xe NPaBKUia K pa3fnyHbIM CUTyaLuam™,

B aononHeHue K BbIBOAAM CyAa XOTEN0Cb Obl OTMETUTD, UTO OLEHKA PeneBaHTHbIX UHANBUAYANb-
HbIX Pa3NnNumMin ONKHA 6bITb COCTABHOM YaCTbo 3aKOHOAATENbHON NPOLEAYPbI, a He NPaBONPUMEHe-
HUA. 3TOW NO3MLLAN, B YACTHOCTY, NpuaepxuBaoTcs, A. ie Opanueckn u K. byw (de Franceschi & Busch,
2018). ABTOPbI YTBEPXAAIOT, UTO BONPOC O TOM, OTAMYAKTCA NI 1BE CUTYaLLMN 10 TaKOW CTEMeHu, uTo-
Obl Ha HIUX PAcnpOCTPAHANCA Pa3NUHbI NPABOBON PEXUM, IBNAETCS HOPMATUBHbIM, @ HE TOMbKO
mnupuyeckum. iccnegosatenu Takxe CnpaBefIMBO YKa3biBalOT HAa NOTPEBHOCTL B 60nee npopabo-
TAaHHOM TeOPeTUYECKOM 060CHOBAHUM WHAMBUAYANN3ALMM NPABOBbLIX HOPM.

. beHgep ropas3go 6onee kateropuyeH. 1o MHEHUIO YYE€HOTO NEPCOHANKU3ALLUA HA OCHOBE INUHbIX
NPeAnouTeHNn He MOXeT 6bITb 060CHOBaHA U, CNEef0BATENbHO, HEKOHCTUTYLIMOHHA, €CNN B NepeyeHb
NPUHUMAEMBIX BO BHUMAHUE aNropuTMOM NPeAnouTeHI AN NPUHATUSA PELIeHUS BKMTIOUYEHbI TaKue
HEeOf|HO3HAUHbIE 3NEeMEHTbl, KaK, Hanpumep, pacoBbiit (akTop. ABTOP CBUAETENbCTBYET 06 OUEBUA-
HbIX CNIOXHOCTAX KPUTUUECKOTO aHann3a HopM Ha 6a3e LeHHOCTeN, Nexalyux 3a npefenamn UHANBM-
AyanbHbix npeanoutexuit (Bender, 2020).

Ha ¢doHe BbiCKa3biBaHMI aBTOPOB, YTBEPXKAAIOUMX O COBMECTUMOCTY NepcoHann3aumum npasa
C NpuHUMnom ¢opManbHOr0 PaBeHCTBA 6Hnarofaps YCMNEHUI «OCA33aeMOCTU» PeneBaHTHbIX WH-
AnBMAYanbHbIX pasnuunit (Hacker, 2017), BaXHO BblAeNUTb 1B 0COHEHHOCTU aNroOPUTMa, KOTOPbIe
YNYCKAIOTCA U3 BMAY U BbI3bIBAIOT 060CHOBAHHbIE OMACEHMS.

MepBas 0CO6EHHOCTb HENOCPEACTBEHHO CBA3aHA C ANEMEHTOM Cy6beKTUBHON BOMM U KpUTEpUEM
06beKTMBHOCTY ee oTpaxeHus anroputmo (Grigoleit & Bender, 2019). MocKoMbKY anropuTMbl Npom3-
BOAAT OLIEHKY NPEANOUTEHUIA NOCPEACTBOM aHaNN3a AOCTYMHbIX JAHHDBIX, BNOMHE MOXHO ONYCTUTb,
UTO 3TM JlaHHble ByayT HEeMOAHOCTbI0 OTPaXaTb PeasnbHyl0 BOMK CY6beKTa B KOHKPETHbIA MOMEHT
BpemeHu, T. K. NepcoHann3npoBaHHas HoOpMa OMMUPAETCA Ha NPe3loMUPOBaHHble NnepcoHanbHble
NPeAnouTeHNs, OTCYTCTBME UX B AGNCTBUTENBHOCTY 1€NAET HOPMY NPON3BOMbHON.

Bropas 0C06eHHOCTb He CBfi3aHa C BOMPOCOM «YNaBMMBAHUA» PeanbHOM BOAM NULA, @ OTHO-
CUTCA NUWb K BHEWHEMY acnekTy — TOYHOCTM caMoro anroputma. CywecTByeT onaceHue, 4to He-
TOUHOCTb aHaNK3a JaHHbIX U HENOMHOTA JaHHbIX, KOTOPble anropuTM A0/MKEH NPUHKUMATDL B pac-
ueT, MOTyT CNOCO6CTBOBATL POPMUPOBAHMIO HE COOTBETCTBYIOWMX AENCTBUTENbHOCTM Npotainos.
Heo6beKTUBHOCTb MOXET TaKie BbiTeKaTb U3 ()akTa OMopbl anropuTMa Ha paHee NPUHATLIE UM e
camum peuenus (3ddekT gomuHo). MpeacTaBnsercs, Uto NofobHaa HenpenckasyemocTb MOXET
NPUBECTU K TOMY, UTO rpaxaaHe 6yayT nencTBOBATb CTPATErnyecku, HamepeHHo cTapasch u36eratb
«nonagaHua» onpeaenenHbix ux aenctsuii (Elkin-Koren & Gal, 2019) B COBOKYNHOCTb [laHHbIX, aHa-
nn3npyemblx N NPUHATUA peLleHus.

MloMumMo HepfoCTaTKOB TOUYHOCTK CaMOro anroputma YenoBeK Take MOXET HaMepeHHO «nof-
rOHATb» (DaKTbl, TPAHCIMpyemble B 06pabaTbiBaeMble anropuTMOM [aHHble, ANA AOCTUXEHUS
Haubonee 6MaronpuaTHOrO Ans ceb6s NepCoHaNM3MPOBAHHOTO MPABOBOrO pexuma. B Takom
KOHTEKCTe }enaHue rocyaapcTsa CKpbiTb 0COOEHHOCTY (PYHKLMOHUPOBAHNA anropuTMOB ANs BOCNpe-
NATCTBOBAHNS MAHUNYNNPOBAHUA MU CY6BEKTOB B HTEPECAX NUUHON BbIFO/bl MOXET 6bITb BMOMHE
onpasfaHHbIM (Barry et al,, 2020). [leno B TOM, YTO €CAU B COOTBETCTBUN C MPUHLUNOM TPaHCMAPEHT-
HOCTH, @ TeM 6onee TOW NOTMKOW, UTO NpaBa W 06A3AHHOCTY AOMKHbI BbITb 3aKpeneHbl B 3aKOHEY,
aNropuTMbl ABAAKOTCA NMPO3PAUHbIMU, TO MOXET BO3HUKHYTb (DAaKTUUECKOe HEepaBEHCTBO TPaaaH

% Firma A. Racke v. Hauptzollamt Mainz, EC) (1984).
B TepeueHko, /1. K. MpaBoBoil pexum MHGOPMALMN: AUC. ... A-pa PUA. Hayk: 12.00.14, M., 2011. C. 107.
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BCNEACTBME CYLIECTBEHHbIX Pa3funil B ypOBHE NO3HAHUIA B cdhepe UH(OPMALLMOHHBIX TEXHONOTUI
UNK1 NONPOCTY HEOAHOPOJHOCTU UHAUBUAYANbHBIX NOBYANTENbHBIX MOTUBOB U NPOABIEHUS ONMOP-
TYHUCTUYECKOTO noBefeHus. Monyyaemblil Ha BbIXOAE PE3YNbTaT B TAKOM Clyuae, 6e3ycnoBHO, naet
Bpa3pe3 C M3HaUYanbHbIM CMbICIOM NEPCOHANU3ALMN N MOXET CIOXUTLCA TaK, YTO OHA BYAET NPUHO-
CUTb 6ONbLLE Bpeaa, YemM Nonb3bl (Barry etal, 2020). B kauecrse npumepa NoJo6HbIX HeXenaTenbHbIX
ANA perynatopa AeNCTBUN MOXHO NPUBECTU cyyail Yro batnepa, KOTOPbIA 3a KOPOTKOE Bpems BO3-
BEN Ha NepByIo CTPOUKY PenTMHIa aBTOPUTETHOTO BeH-nopTana pekomeHaaumi TripAdvisor Hecyuie-
CTBYIOWLMI PECTOPAH'®, CTaBLINIA OCHOBHbIM 06BEKTOM BHUMAHUS KNUEHTCKOW ayauTopui. YuuTbiBas
HEeyfaul UHTEPHET-TUraHTOB B 60pbOe C TaKOro pofa MaxMHALMAMU W JEMOKPATUYeCcKn Heobxo-
AMMYI0 NPO3PAYHOCTb NOPAAKA NPUHATUA PeLIeHN anroOPUTMOM, CTIOKHO NPEeACTaBUTb, UTO NN
He BOCMOMNb3YHTCA BO3MOXHOCTAMU ANA MAHUMYNALWUM NepCOHANN3NPOBAHHbBIMU HOPMAMUN B CBOUX
UHTepecax. Takum 06pa3om, MOXET BO3HUKHYTb MOPOUHDBIN KPYT, KOTAa NepcoHann3aLms Ha 0CHOBe
CKPbITbIX aNrOPUTMOB MOXET NPUBOAUTD K YLIEMIEHUIO NpaBa YenoBeka Ha UHdopmauuio, a obec-
neueHne Nx NPO3PaYHOCTU — K NONYUEeHMI0 HE0HOCHOBAHHON BbIFrObl U COLUANbHOMY HEPABEHCTBY.

CKa3aHHOe N03BONSAET B3MMAHYTb HA CTAHAAPTU3MPOBAHHbIE NPABOBblE HOPMbI C HOBOIO pakypca
1 06HAPYXUTb X HEKOTOPYIO HeJ0OLEHeHHOCTD. Tak, A. ae OpaHuecku u K. byw (de Franceschi &
Busch, 2018) 0TMeYaloT, uTo, BO3MOXHO, OHUM W3 MPEUMYLECTB TUNUDULMPOBAHHDIX NPABOBbIX
HOPM ABNAETCA TO, UTO, UMest NPUBNU3NTENbHBINA XapaKTep, OHU HAMEPEHHO MrHOPUPYIOT nepco-
HanbHble AETaNN 1 TeM CaMbiM [APYIOT 3alLMTHOE NPOCTPAHCTBO WHAMBUAYaNbHON CBO6OADI, B KO-
TOpoe NpaBo He CTYNAeT, N MOTYT UrPaTb BaXKHYI0 PONb ANA COLUMANBHON KOHCTPYKLMN PaBEHCTBA.
O. bengep (Bender, 2020) TaKKe fenaeT akLeHT Ha X NpeuMmyLLecTBax No CpaBHEHMNIO C NepcoHanu-
3MPOBAHHBIMI HOPMAMI 1 BbICKA3bIBAET COMHEHUS OTHOCUTENBHO BO3MOXHOCTU KaKUM-TO 06pa3om
06ecneunTb UCKMIOUEHNE U3 ANTOPUTMUUYECKOTO aHanM3a HONbLIKX AaHHbBIX HEOAHO3HAYHbIX (haKTO-
poB, TPebYHLMX 06LLECTBEHHOMO 06CY)XAEHUSA. [ipyrumMn CNoBaMU, HEACHO, CYLLECTBYIOT M JOCTa-
TOUHble 3heKTUBHbIE MEXAaHN3MbI KOMMIAEHCa ANS anropUTMOB.

MpUHLMN PaBEHCTBA, TaKUM 06pa30M, OTCbINAET KAXAYI0 NPABOBYIO HOPMY K MUHUMATbHBIM Tpe-
60BaHMAM Pa3yMHOCTM, KOTOPbIM IMYHbIE NPEANOUTEHUS MOTYT YA0BNETBOPATb TOMbKO B CBA3KE
€ 06LenoANTUYECKUMI OpPUEHTUPAMN (Grigoleit & Bender, 2019). NHanBmayanbHble npeanoyTeHus
OTHOCATCA NPEUMYLLECTBEHHO K KAaTeropui «CyLiero», OAHAKO Ans 06peTeHns UMW NPaBOBOrO Xa-
paKTepa HeoHX0AUMO HaNaAUTb UX B3aMMOCBSA3b C KATErOpPUEN «[0/MKHOIO».

3aknioyenve

Mo pesynbrataM NPOBEAEHHOTO WUCCNENOBAHNA Haubonee ONTUMANbHBIM JOKTPUHANbHBIM MOA-
XO[10M K MOHUMAHUIO NEPCOHANM3MPOBAHHOIO NPaBa BUANTCA KOHLIENLNA KMATKOTO NO3UTUBU3MAY,
06ecneunBalolLero PaBHOBECHE MEXAY COLMONOrMYeckoi (hakTUUHOCTbIO NPaBa U HOPMATUBU3MOM.

B KauecTBe OCHOBHbIX MPU3HAKOB NEPCOHANN3UPOBAHHOTO NpaBa NPeAnaraeTca BbigenuTh cne-
Ayiolie: 1) 3aBUCMMOCTb OT CTeNeHU PacnpocTPaHEHHOCTU U UCMONb30BaHMA LUM(MPOBbIX YCTPONCTB
1 TEXHONOII; 2) 3aBUCUMOCTb OT KONNYECTBA M KAUeCTBa A0CTYMHbIX JaHHbIX, B 0CO6EHHOCTN — nep-
COHaNbHbIX JaHHbIX; 3) TPaBOTBOPUECTBO NPEUMYLLECTBEHHO Ha 6a3e anropUTMUUECKO 06paboTKN
1 aHaNu3a laHHbIX; 4) NpaBopeanu3aLuna un 1oBefeHue MHAOPMaLMK 10 Cy6beKTa, Kak Npasuno, no-
CPenCTBOM CMAPT-YCTPONCTB.

% CasueHKo, I. (2017, flekabpb 7). XypHanucm npespamun 3adHuli déop doma & nyywuli pecmopar /loHdoHa Mo eepcuu
TripAdvisor. Bird in Flight. https://birdinflight.com/ru/novosti/20171207-tripadvisor-fake-restaurant.html
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liccnefoBaHne No3BoaMnO 06HAPYXMTb, UTO NEPCOHANM3UPOBAHHOE NPABO MOXET NPOTUBOpE-
unTb NPaBy Ha cBO60AY, NPaBy Ha MHGHOPMALLMIO, NPABY HA HEMPUKOCHOBEHHOCTb YACTHOM U3HMU,
NpUHLMNAamM hopmManbHOTo PaBEHCTBA U HEAUCKPUMUHALMM, A TAKXKe JOCTOMHCTBA TUUHOCTM.

ABTOp npennaraeT ONpesenuTb MOHATUE NMepPCOHaNM3MPOBAHHOMO MpaBa Kak CUCTEMY MPUHSATHIX
UNN MPU3HAHHBIX FOCYAAPCTBOM HOPM, MHAMUBUAYAIU3MPOBAHHBIX HA OCHOBE aHann3a MepCoHasbHbIX
AaHHBIX MWL, B TOM uncne MHAOPMaLMM 0 ero U3MONOTMUECKIX U NCUXIYECKUX XapaKTepPUCTUKAX,
KyNbTYPHbIX 0COBEHHOCTAX, MHTEPECaXx 1 NPEANOUTEHUSX, TPENMYLLECTBEHHO NOCPEACTBOM anropuTMuYe-
CKOIl 06PabOoTKM AaHHBIX C 06ecrieueHnem Mep, HanpaBneHHbIX Ha COBMIOAEHNE NPaB 1 CBO6O UenoBeka.

ANropuTMbl, TpefHa3HaueHHble ANs pa3paboTku NPaBoOBbIX HOPM, He AOMKHbI NPEBbIWATD Ty CTe-
MeHb AeTanu3aLnn Ha 0CHOBE NHANBUAYANbHBIX NPEANOUTEHNIA, KOTOPas MOXET NPUBECTU K yLiem-
NeHnio cBoBoAbl BbIGOpA CyGbeKTa, W AOMKHbI YUNTbIBATb O6LENPU3HAHHbE LEHHOCTU. Cyabs
AOMKEH MONb30BaTbCs CBOHOAONM YCMOTpEHMA B Npeaenax (yHAaMEeHTaNbHbIX LEHHOCTHBIX HOPM,
o6ecneunBas 6anaHc Mexay NpaBoBbIMU NPUHLMNAMM U 3 DEKTUBHOCTbIO ANTOPUTMOB.

YuuTbiBas TPyAHOPA3NNYMMYI0 MHOTOACMEKTHOCTb NPOGAEMATUKM UMNNEMeHTauMu QyHaameH-
TaNbHbIX NPaB B CTPYKTYPY anroputMoB, LenecoobpasHa noaroToBka B AanbHedlwem 0cobbix Kaj-
POB — CMeLNanucToB, 061aaaoLLNX OfHOBPEMEHHO (YHAAMEHTANbHBIMI OPUANUECKIMMI 3HAHUSMY,
NpoheccoHanbHbIMU HaBbIKaMi B 0671aCTU KOMMbIOTEPHBIX HAYK M MPUHUMAIOLLAX HEMOCPEACTBEH-
Hoe yuyacTue B pa3paboTke anropuTMOB AN NepPCOHANM3MPOBAHHOTO NPABOBOMO PErynupoBaHius
W 1X ayauTe B MHTEPECaX rpaxaaH.

1136paHine NpodheccMoHanoB ¢ TaKMMU KOMMETEHLNAMMU NPEACTaBUTENbHONM BNACTbIO B KAuecTBe
He3aBNCMMbIX 3KCMEPTOB-HabMoaTeNeil TakiKe MOXeT CNoco6CTBOBATb 06ecneueHmo TpaHCnapeHT-
HOCTY 1 COBMIOAEHMSA NPaB YenoBeka.

B uensx Hapnexauero dyHKLMOHMPOBAHMA CMCTEMbI MEPCOHANN3NUPOBAHHON perynauum Heob-
X0AMM MEHEe[XXMEHT KauecTBa JaHHbIX C TOUKM 3PEHNS X JOCTOBEPHOCTI U MOMHOTDI, 3 TaKKe BHE-
ApeHue npoueayp ayauTa anropuTMoB.

Kak npepcTaBnsercs, Ha NepBbix NOpax MOXHO AONYCTUTb NEPCOHANM3aLmio B Tex chepax npaso-
OTHOLEHWIA, Fie 3TO NpOLLE OCYWECTBUTb 1 CBA3aHO C HAUMEHBLIUMM PUCKaMI ANS NPaB YenoBeka.
B dhopme 3aKOHOAATENBHOMO IKCMEPUMEHTA MOXHO MPOBECTM MEPCOHANM3aumio B 06nacTu 06s3a-
TENbHOrO PAacKpPbITUA MHOPMALMN UK AUCO3UTUBHBIX HOPM O MEXaHWU3MaxX OrOBOPHOI 3aLLMTBI.
VIHCTUTYT Hacnefi0BaHNA N0 3aKOHY TaKKe MOXET 6bITb TaKON «TECTOBOWY Chepoil NPaBOOTHOLIEH N,
MepcoHan3npPOBaHHOM Ha OCHOBE A0CTOBEPHDBIX AAHHDIX.
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MECTO UCKYCCTBEHHOIO
WHTEJINEKTA CPEAN 3NEMEHTOB
COCTABA MNMPABOOTHOLLEHKA
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AHHOTaUWA

Pa3Butune NCKYCCTBEHHOIO MHTENNEKTa Bbi3biBaAET HeOﬁXO}J,I/IMOCTb NpPaBOBOro perynupoBaHua 06I.I.I,ECTBEHHbIX
OTHOI.IJeHI/II;I, CBA3aHHbIX C MPUMEHEHNEM HOBbIX TeXHOJ'IOFI/II;I. Ha CE‘FO,[lHFlLI.IHMVI NeHb B pOCCI/II;ICKOM 3aKOHOAa-
TenbCTBe OTMeYaeTcs (bparmeHTapHoe HOPMATUBHOE perynnposaHie, BbipaXeHHOe, KakK NpaBuno, B CTpateru-
YeCKnX AOKYMeHTax, rae TeXHONOrnu UCKYCCTBEHHOI0 WHTENNeKTa OTPAXalTCA KakK CKBO3Hble, CI'IOCOGCTByiO'
Lme pa3BUTHIO LN(POBOI IKOHOMUKHN.

Lleﬂb HaCTOﬂLI.leI?I paﬁOTbI — onpeaeneHne mecta NCKYCCTBEHHOTO MHTENNEKTa Cpeamn 31eMeHTOB COCTaBa NpaBo-
OTHOLUEeHMA, UTo BUAUTCA HEOGXO;WIMI:IM ANnAa nocTpoeHna moaenn npaBoBoOro perynupoBsaHna NCKYCCTBEHHOIO
WHTEeNNeKTa.

B cTatbe npoBefeH aHaNnn3 NoAxXoAo0B K onpeaeneHnto mecta NCKYCCTBEHHOTO UHTeNNEeKTa B CTPYKType nNpaBo-
OTHOLWIEeHUA. Haquaﬂ ANCKYCCMA COCTOUT B TOM, UTO OAHW aBTOPbI OTHOCAT MCKyCCTBEHHbIVI WHTENNEKT K pa3-
HOBUAHOCTH 06beKToB NpaBoOBOro perynuposaHua; apyrue aBTopbl A0NYCKAOT BO3MOXHOCTb pacCMaTpPuUBaTb
I/ICKyCCTBEHHbIﬁ WHTENNEeKT B KayecTBe Cl'leLl,I/Iq)I/IHECKOFO Cy6'bEKTa npasa.

B pe3ynbtate NnpoBeAeHHOro nCccneaoBaHna aBTOPbl NPUXOAAT BbIBOAY O TOM, YTO Ha CeFOAHﬂLIJHI/IVI A€eHb UCKYC-
CTBEHHbII?I WHTENNEeKT cnegyeTt OTHOCUTb K Pa3HOBUAHOCTHU 06beKToB NpPaBOBOro perynuposaHua.

B 3aknioueHune paGOTbI TaKXe AaeTcA OUueHKa BO3MOXHOCTU W Mepbl y4aCTua WUCKYCCTBEHHOIO0 WHTENnekTa
B mpm,qmuecxoﬁ neAaTenbHOCTU. B HacTosfllee Bpems KOFHI/ITI/IBHbII?I noTeHunan NCKYyCCTBEHHOIo UHTENNEKTa eLle
He AOCTUT TOro YPOBHA pa3BuUTUA, KOT0pbl|7| no3sonunn 6bl eMy NOBTOPUTb MbICNUTENbHbIE NPOLECCbl PUCTa
npu peleHnn npaBoBoOro cnopa. BmecTte ¢ TEM, MCKyCCTBEHHbIVI WHTENNEeKT nmeet KOﬂOCCElI‘IbeIﬁ noteHumnan
CTaTb He3aMeHUMbIM TEXHONOTUYHbIM «MOMOLLHUKOM» HOPUCTa, CI'IOC06CTByIOLI.I,I/IM yny4yweHuo Kauectea n 3(13-
qJEKTI/IBHOCTI/I OKa3aHua rpnanyecknx ycnyr.

Knioyesble coBa

WUCKYCCTBEHHBIN UHTENEKT, pO6OTHI, IPABOBOE PErynupoBaHue, LudpoBoe Npaso, Knbep6e3onacHoCTb

KoHdnukT untepecos ABTOpbI CO06LAIOT 06 OTCYTCTBIUM KOH(IMKTA NHTEPECOB.
(DuHaHcupoBaHue lccneaoBaHne He MMENO CMOHCOPCKOW MOAREPKKI.

[Ana uuTnpoBaHua Bacunbes, A. A., MeuatHosa, 0. B. (2020). MecTo MCKYCCTBEHHOTO MHTENNEKTa
Cpefn 3NeMeHTOB COCTaBa MpPaBOOTHOWEHNUA. Lluhposoe npaso, 1(4), 74-83.
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Abstract

The development of artificial intelligence necessitates the legal regulation of social relations associated with
the use of new technologies. Today, fragmented regulatory regulation is noted in Russian law, expressed, as the
rule, in strategic documents in which artificial intelligence technologies are reflected as cross-cutting technolo-
gies that contribute to the development of the digital economy.

The purpose of this work is to determine the place of artificial intelligence among the elements of legal relations,
which is seen as necessary for building the model of legal regulation of artificial intelligence.

The research methodology is based on the set of methods of scientific knowledge, including abstract logical,
formal legal and the method of correlation analysis.

The article analyzes approaches to determining the place of artificial intelligence in the structure of legal rela-
tions. The scientific discussion is that some authors attribute artificial intelligence to the variety of objects of
legal regulation; other authors admit that it is possible to consider artificial intelligence as the specific subject
of law.

As the result of research, the authors come to the conclusion that today artificial intelligence should be classi-
fied as the type of objects of legal regulation.

In conclusion, the work also evaluates the possibilities and measures of the participation of artificial intel-
ligence in legal activities. The authors come to the conclusion that today the cognitive potential of artificial
intelligence has not yet reached the level of development that allowed it to repeat the thought processes of the
lawyer in resolving the legal dispute. At the same time, artificial intelligence has tremendous potential to be-
come the irreplaceable technological “assistant” for the lawyer, contributing to the improvement of the quality
and efficiency of legal services.
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BseaeHue

B cOBpeMeHHbIX TeOPETUKO-NPaBOBbIX UCCNEA0BAHNAX aKTUBHO 06CY)XAAOTCS npobnembl npa-
BOBOIO perynuMpoBaHus 06LIECTBEHHbIX OTHOLIEHWIA, CBA3aHHbIX C Pa3paboTKoil, NPON3BOACTBOM
11 NPUMEHEHUEM UCKYCCTBEHHOTO MHTENNEKTA.

BMmecTe ¢ TeM, pa3paboTka e[uHOro JOKTPUHANbHOTO NOAX0AA K ONpeaeneHnio NOHATIAA 1 CYLWHO-
CTW UCKYCCTBEHHOTO MHTENNEKTA OCNOXHSAETCA MHOTOTPAHHOCTbIO U3yUaeMoro ABNEHUS.

TaK Ha3blBaeMas napagurmMa «aymai — AeiCcTBYiA» OTANYAET UCKYCCTBEHHbIM UHTENNEKT OT Apy-
rux TexHonorui (Calo, 2015), 103TOMY UCKYCCTBEHHbIA MHTENNEKT CEAYeT PacCMaTpUBaTh Yepes npus-
MY BbICOKOTEXHOMOMMUHON CUCTEMbI, OCHALLEHHOW CNOCOBHOCTAMM OLLyLaTh, 06pabaTbiBaTh U OKa-
3blBaTb BO3/EMCTBUE HA BHELIHWI MUp.

Bmecte ¢ Tem, hu3nueckoe BONNOLEHNE UCKYCCTBEHHOTO UHTENNEKTA B COYETAHNN C aBTOHOMHO-
CTbl0 A€MCTBUI NPUAAET POBOTAM COLMANbHYIO BANEHTHOCTb. Tem camblM, Habntopaetcs TpaHcdop-
MaLua TePMUHA «NCKYCCTBEHHDBIA UHTENNEKT» OT TEXHUUYECKOTO K COLMANbHO-0PUEHTUPOBAHHOMY
COAEPXaHUI0.

ekt HACTONbKO CUCTEMATUUEH, UTO KOMaHAA BbIAAIOWMXCA NCUXONOMOB U UHXEHEPOB Bbl-
ABUMHYNa apryMeHT B MO/b3y HOBOW OHTONOTNYECKONM KATeropun Ans UCKYCCTBEHHOTO UHTENNEKTa,
onpefiensioliell MecTo UCKYCCTBEHHOTO WHTENNIEKTa Tae-T0 MeX/Jy 06beKTOM W XWUBbIM areHToM
(Calo, 2015).

Takum 06pa3om, Npobnema onpefeneHns Mecta CKYCCTBEHHOTO UHTENNEKTa B COLUANbHOM NPo-
CTPaHCTBe 6POCAET BbI30B CNOXUBLIMMCA NPABOBbIM UHCTUTYTAM.

B 3Toit CBA3MW, Lenbio paboTbl CTaNo BbisIBNEHWE OCOGEHHOCTEN WCKYCCTBEHHOTO WHTEN/EKTa
KaK 06beKTa NpaBOBOr0 PerynnpoBaHns 1 Kak cy6bekTa npasa.

MpaKTuecKasn 3HauMMoCTb 06YCNI0BNEHA BO3MOXHOCTbIO UCMOMb30BaTb NOMYUEHHbIe pe3yrbTaTbl
UCCnenoBaHuA ANs COBEPLIEHCTBOBAHNS MEXAHU3MOB NPABOBOMO PerynupoBaHus UCKYCCTBEHHOTO
uHTennekta B Poccuickon @egepauun.

MeTozonorus u pe3ynbratbl CCJIE0BaHUA

TeopeTnyeckon OCHOBON UCCNIENOBAHUA NOCAYXNUAN TPYAbl OTEUECTBEHHBIX U 3apy6eXHbIX yue-
HbIX, NOCBALLEHHbIE AaHANKU3Y UCKYCCTBEHHOIO WHTENNEKTA KaK Cy6bekTa npaBa u 06bekTa NPaBoBo-
ro perynupoBaHus, No3BONMBLLNE MPOBECTU CPAaBHUTENbHOE UCCNef0BaHMe NuTepaTypbl, a TaKxKe
aHanu3 NporpamMMmHbIX U CTpaTernyecknx JOKyMeHToB No U3yyaemomy Bonpocy.

MosBNEHME MCKYCCTBEHHOTO WHTENNEKTa Kak HayuHOro ABMEHUS MPOM3OLWN0 BO BTOPON NONo-
BUHe XX Beka. BriepBble TepMuH 6bin 03ByueH [HKOHOM MakkapTyi Ha pabouei amepuKaHCKOM KOH-
thepeHuuu B 1956 rogy, noatomy [pkoHa MakkapTu No npaBy MOXHO Ha3BaTb OTLOM-OCHOBATeNEM
chepbl MCKYCCTBEHHOTO pa3yma, Hapsaay ¢ MapeuHom Jin MuHckum, AnneHom Hbtoannom, fepbeptom
CaitmoHom, Knogom LlenHoHom, AnaHom Toropunrom u apyrumu (Larina & Ovchinskij, 2018).
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icTopnueckn nepBbIM NOAXOAOM K ONpeAeneHnto NOHATUA UCKYCCTBEHHOTO NHTENNEKTa MOXHO
Ha3BaTb TecT AnaHa TblopuMHIa, B COOTBETCTBMM C KOTOPbIM NPOrpamMMHOe YCTPOICTBO CReayeT cuu-
TaTb UCKYCCTBEHHBIM MHTENNIEKTOM, €C/IA NPU 0BLEHNN C KOMNBIOTEPOM MOCPEACTBOM AaHOHUMHOTO
KaHana cBs3M Henb3s NOHATb, C KEM UAET 6ecea — € YeN0BEKOM UNN MALIUHON.

B 370N CBA3M, NepBOHaYabHO NPaBOBOE PErynnpoBaHie UCKYCCTBEHHOTO UHTENNEeKTa obecne-
UNBaNOCb COBOKYMHOCTbIO TEXHONOTNUYECKUX HOPM, PEryNnpyILMX paLyoHanbHoe UCnonb3oBaHmue
HOBbIX TEXHONOTUIA.

MporpeccMBHOe pa3BUTUE TEXHONOTMU UCKYCCTBEHHOMO pa3yma 06yCnoBMIO NOsBNEHNE BTOPO-
ro NoAXofa K onpeaeneHntio NOHATUA «UCKYCCTBEHHDBIN UHTENNEKTY, B COOTBETCTBUM C KOTOPbIM OT-
NMYUTENbHBIM KpUTEPUEM UCKYCCTBEHHOTO WHTENNEKTa ABNAETCA €ro CNOCOBHOCTb K aBTOHOMHbBIM
AeCTBUAM 1 CAMOCOBEPILIEHCTBOBAHNIO.

BO3MOXHOCTM aBTOHOMHOIO NPUHATUSA PELIEHUI UCKYCCTBEHHBIM MHTENNEKTOM U UX nocnenyio-
Lieih peanu3awnn 06ycnoBmam BbIxog chepbl UCKYCCTBEHHOTO pa3yMa 3a FpaHuLibl TEXHONOTMYECKIX
HOPM 1 Bbi3BanN HeO6XOAMMOCTb (DOPMMUPOBAHUSA KOMMIEKCA [OMONHUTENbHbIX NPABOBLIX HOPM
ANs PaLMOHaNbHOTO NPUMEHEHUS U NCMONb30BaHNA TEXHONOTUW.

NeranbHoe  onpefeneHue  MOHATUA  UCKYCCTBEHHbI  WHTENNEKT»  3aKpenneHo
B HalMOHANbHOI CTpaTerum pasBUTUA UCKYCCTBEHHOTO WHTENNEKTa Ha nepuog Ao 2030 roga (na-
nee — HauuoHanbHaa ctpaterus), yTBepxaeHHol Ykasom Mpesugenta Poccuiickoin ®egepatin
0t 10.10.2019 N2 490.

CornacHo HauuoHanbHOM CTpaTer MCKYCCTBEHHbIN MHTENNEKT — 3T0 KOMMJIEKC TeXHOnoruue-
CKNX PeLleHuiA, NO3BONSIOWNIA UMUTUPOBATL KOTHUTUBHbIE (DYHKLMK YernioBeka (BK/ouasa camoobyue-
HUe 1 MONCK peLliennii 6e3 3apaHee 3aaHHOr0 anropuTMa) i NoayYaTh NP BbIMONHEHUI KOHKPETHBIX
3afjlau pe3ynbTatbl, CONOCTABUMbBIE, KaK MUHUMYM, C pe3ybTaTaMi UHTENNIEKTYaNbHOM AeATeNbHOCTY
uenoseka. Komnnekc TexHONOrMUeckMx pelieHnint BKNoYaeT B cebs MHOPMaLMOHHO-KOMMYHUKALN-
OHHYI0 MH(PACTPYKTYpY, NPOrpamMmHoe obecneyeHue (B TOM uucrie, B KOTOPOM MCMIOMb3YITCA METO-
[ibl MALMHHOTO 06YYeHNSA), POLIECCHI 1N CEPBMChI N0 06PABOTKE AaHHbIX U MOUCKY peLleHWit',

l1TaK, K NpU3HaKaM UCKYCCTBEHHOTO WHTEN/IEKTA OTHOCATCA: HAaNNUMe TeXHUUECKOro YCTPOICTBa;
CNocobHOCTb K NPUHATMIO, 06paboTKe 1 nepegaue MHAOPMALMK; CNOCOBHOCTb K aBTOHOMHOI pabo-
Te; CaMo0ByueHne Ha OCHOBE aHann3a HopMaLi U NPUOBPETEHHOTO OMbITa; CMOCOGHOCTb K NpU-
HATUIO cCaMocToATeNbHbIX pewennii (Vasil'ev & Shpoper, 2018).

HecmoTps Ha HekoTopble Npeo6pa3oBaHWs B 4aCTu CTPATerMueckoro HOpMOTBOPYECTBa,
KOMMN/IEKCHOe MpaBOBOE perynnpoBaHne WUCKYCCTBEHHOTO WHTEN/eKTa Noka He BblpaboTaHo.
BeposTHO, CNOXHOCTb Bbi3BaHa HEOMPEAENEeHHOCTbIO, CBA3aHHON C OTHECEHMEM WCKYCCTBEHHOTO
WHTeNNeKTa K 06beKkTaM NPaBoOBOrO PerynupoBaHna Unu cybbekTam npaga.

Mpwn paccMOTPEHNN NCKYCCTBEHHOTO MHTENNEKTA B paMKax UCTOPUYECKN NepBOro NOAXO0Aa, UHbI-
MU CIOBaMM, KaK MHHOBALMOHHOTO TEXHNUYECKOrO CPeACTBa, ero CeayeT OTHOCUTb K 06beKTam npa-
BOBOTO PerynupoBaHus, Ha KOTOpble BO3AelCTBYET NpaBo.

YunTblBas BTOPOI NOAXOA, NOAYEPKUBAIOWMI CNOCOBHOCTb UCKYCCTBEHHOTO Pa3ymMa K CaMocCTo-
ATENbHOMY MPUHATUIO PELIEHUN, NCKYCCTBEHHBIN WHTENNEKT MOXET PAacCMaTPUBATLCA KaK Cy6beKT
npaBa, CNOCO6HbIN Peann3oBbiBaTb CY6bEKTUBHbIE MPaBa W OCYLWECTBNATDL lopuanueckue 06s3aH-
HocTW. CNeumanncTbl-npaBoBebl, U3yuatollne UCKYCCTBEHHDbIN MHTENNEKT, CKNOHHbI UMEHOBATD €ro
nu6o cneunduuecknm o6beKTOM npasa, MM60 KBa3K-CyOGbeKToM npasa.

T Vka3 MpesugeHta PO N2 490 «O pa3BuUTAN UCKYCCTBEHHOTO MHTeNNeKTa B Poccuitckont Gegepavun» (2019).
http://www.consultant.ru/document/cons_doc_LAW_335184/
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licxoas M3 BbILECKA3aHHOMO, WCKYCCTBEHHBIA WHTEMNEKT Henb3s B MOMHOW Mepe OTHOCUTH
H1 K 06beKTaM, Hi K Cy6bekTam npasa. MHbIM CNOBaMM, UCKYCCTBEHHDBIA UHTENNEKT YXKe Heb3s Cun-
TaTb KNaccuyeckum 06beKTOM NPaBoBOro PerynupoBaHus, HO eLle Henb3s paccMaTpusarb Kak non-
HOLI@HHDbIN CY6BEKT NpaBa Nno Cneayowmum npuyMHam:

1. TpagMLMOHHAsA KOHLEeNuUA 0 CybbekTax npasa UCXOQUT U3 TOTO, UTO Y4aCTHUKaMMU NPaBOOTHO-
WeHNN ABASIOTCA U3MYecKne 1 IPUAMYECKUe NnLA.

2. MonbITKN CPaBHEHUA MCKYCCTBEHHOTO MHTENEKTA C PU3NYECKMMU NNLAMU HE BbIAEPXKNUBAIOT
KPUTUKK C TOUKN 3peHus nsnonoruu.

3. KOrHUTUBHbIE CNOCOBHOCTU UCKYCCTBEHHOTO MHTENNEKTa BeCbMa OrPaHUYEeHbl B CPaBHEHUN
C YenoBeyecKUMN YHKLMAMI MO3ra.

HecmoTps Ha TO, UTO UCKYCCTBEHHAs HEPOHHAA CeTb MOCTPOEHA MO MPUHLMNY (YHKLMOHMPO-
BaHMUS HEPBHBIX KNETOK XUBOrO OPraHM3mMa, OHa 3HaUMTENbHO YCTYNaeT CTPOEHUIO GUONOTNYECKON
HelPOHHON CETU NO KONMYECTBY CNOEB HEPOHOB. TakKe B MCKYCCTBEHHbBIX HEMPOHHBIX CETAX CNou
HelpOHOB CPabaTbIBAIOT NOCNEA0BATENbHO; B UENOBEUECKOM MO3re 06MeH UH(opMaLmen mexay
HelipoOHaMI WAET NapannenbHo U aCMHXPOHHO. IMEHHO MO3TOMY MOMbITKW MOMHOLEHHOTO 3ameLle-
HUS YeN0BEUECKOr0 MO3ra MCKYCCTBEHHBIM UHTENNIEKTOM HECOCTOSITENbHDI, T. K. UCKYCCTBEHHAS Heil-
poceTb Bcerga byaet nogobuem, He CNOCO6HbIM NOBTOPUTb OPUTHMHANA.

BBuay TOro, uto topuanueckue nuua ABAAIOTCA CyObekTamu npasa (QUKTUBHO, MO aHanoruu
C HUMM MCKYCCTBEHHBII MHTENNEKT MOXET Takke 06n1afaTb HEKOTOPbIMM NPU3HaKamMu Cy6beKTa npa-
Ba. Hanpumep, UMeTb perncTpawmio U yueTHbln HOMep, 061aAaTb NPON3BOACTBEHHO-X035MCTBEHHON
KOMMNETeHLUMell, COOTBETCTBYIOLIEN LieNnsiM ero feaTeNbHOCTM; 061adaTb MaTepranbHON LIEHHOCTbIO;
€ro MOXHO NPUBMeYb K PUANYECKON OTBETCTBEHHOCTI (Hanpumep, B BiAe NPUHYANTENLHOIO OT-
KIIOUeHNA UAK fOPaBboTKM NPOrpammbl, a Takke ytunusauum) (Laptev, 2019).

Takas aHanorus NPeaBOCXULLAET UALH TOTO, YTO UCKYCCTBEHHBIA UHTENNEKT BNOAHE 060CHOBAH-
HO MOXHO paccMaTpuUBaTh Kak OUepenHYIo IOPUANYECKY0 (DUKLNI, CO3AAHHYIO0 B LENAX YNPOLLEHNS
NpaBoBOro perynupoBaHua.

B HayuHOM nuTepaType NpeanaraeTcs CaMoCTOATENbHbIA TePMUH, 0603HAUAOLNA NCKYCCTBEH-
HbIA UHTENNEKT Kak Cy6bekTa NpaBa — «3NEKTPOHHOE NNLOY» — W ABAAIOWMNIACS UCKNIOUMTENBHO HOpHU-
ANUecKoi hopmynMpoBKONA, a He 61M03TMUECKO UK hunocodckoit KoHcTatauued (Morhat, 2018).

OfHaKo yka3aHHaA No3uuMs NOAAEPKMBAET MHTEpechbl pa3paboTUMKOB WUCKYCCTBEHHOO WH-
TennekTa, 0cBO6OXAas WX OT COLMANbHON U HOPUANYECKOW OTBETCTBEHHOCTU 33 MOCNEACTBUSA
cBoux paspa6otok (Cukanova & Skopenko, 2018). Kpome Toro, B 0TaMuMe OT HemMaTepuasnbHOro
I0PUANYECKOTO NNLLA, NCKYCCTBEHHbIA MHTENNEKT MaTepuaneH (eciu peub uaet o pobotax, becnu-
NOTHbIX ABTOMOGMNAX) UMM 3aKPEN/IeH Ha MaTepUabHbIX HOCUTENAX — KOMMbloTepax (ecnu peub
WIET 0 NPOrpamMmax).

B HayuHOW nuTepaType Nofyunun pacnpocTpaHeHne TEPMUH «KBa3U-Cy6beKT» Npasa, NOA KOTO-
PbIM MOHMMAETCA Cy6bEKT NpaBa, He 06MaaaoWMiA NONHOLEHHON NPaBoCy6bekTHOCTbIO (Golubcoy,
2019). HekoTopble aBTOPbI OTHOCAT K PA3HOBUAHOCTA KBa3W-CY6beKTOB My6iMUHO-NPaBOBble 06-
pasosaHusa (Andreev, 2005). OHAKO Aaxe AN KBa3u-Cy6bEKTOB NPaBa XapakTepHO Hanuyue Takoro
KauecTBa NpaBOCYGbEKTHOCTU KaK BONS, KOTOPOW UCKYCCTBEHHDIM MHTENNEKT He 06Majaer.

I1TaK, cnoco6HOCTb K CaMOOBYUYEHNI0 1 aBTOHOMHOW JeATeNbHOCTU He ABAAETCA AOCTATOUHBIM
OCHOBaHMeM [N HafieNeHNUs UCKYCCTBEHHOTO WHTENNeKTa NpaBoCy6beKTHOCTbI. Cnegyer oTme-
TUTb, UTO C NO3ULLMM FPAKAAHCKOTO 3aKOHOAATENbCTBA K XXNBOTHBIM MPUMEHAIOTCA 06LMe npasuna
06 UMyLLECTBE, HECMOTPSA HA UX BbICOKUE KOTHUTUBHbIE CIOCOOBHOCTM, BO3MOXHOCTU CaMO0byyeHus
11 CaMOCOBEPLLIEHCTBOBAHMS.
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Takum 06pa3om, B GnmxanLiee BPeMs MCKYCCTBEHHbIA UHTENNEKT creayeT paccMaTpuBaTth B Ka-
yecTBe 06beKTa NpaBa COMMACHO NONOXEHUAM CT. 128 IpaxaaHcKoro Kogekca PO (nanee — K PO)
06 06beKTax rpa¥aaHCKuUX npas?.

Mo aHanorum co ct. 1079 TK PO 0TBETCTBEHHOCTb 3@ [eATENbHOCTb, CBA3AHHYIO C NPUMEHEHU-
€M UCKYCCTBEHHOTO WHTENNEKTa, AOMKHbI HECTU LA, UCMONb3YIOLMe UCKYCCTBEHHBIA WHTENNEKT
KaK 06beKT NOBbILEHHOM ONacHOCTH.

B cnyuae BCTpoeHHoro fedekta UnNM NPOrpaMMUpOBaHUs C OWIMGKON B KOfe OTBETCTBEHHOCTb
B NOPSAJIKe perpecca MOXeT 6biTb BO3N0XeHA HAa NPOU3BOAUTENS UK Pa3paboTumka UCKYCCTBEHHOTO
WHTEeNneKra.

Jluckyccus

B HayuHoOI NnuTepaType OTCYTCTBYET OAHO3HAUHAA NO3ULMSA B pelleHnin npobnembl MecTa UCKYC-
CTBEHHOrO WHTENNEKTA B COLMANbHOM MPOCTPAHCTBE.

C 0fHOW CTOPOHbI, HENb3 UTHOPUPOBATb KOHLENTYaNbHbIe U NPaKTUUECKNe apryMeHTbl B NONb3Y
CTaTyca UCKYCCTBEHHOrO MHTENNEKTa, CPaBHIMOTO CO CTaTycoM dusnuueckoro nuua. C apyroil ctopo-
Hbl, TPU3HAHNE MCKYCCTBEHHOTO MHTENNEKTA CyObeKTOM NpaBa NoCATraeT Ha UCKNIOUMTENbHBIN CTaTyC
uenoBeka. 103TOMy MeaNbHbIM PELIEHNEM MOXET BbITb CTATYC «HA MONNYTU UMK KMEXAY HUMUY,

MpMMepoM TaKOro «pelleHus Ha MONnyTU» MOXeT Cyxutb KoHuenuus Teilrechtsfahigkeit
13 rpaX faHcKkoro npasa lepMaHnu, Noj KOTOPOW MOHUMAETCA YacTUUHAA NPaBOCNOCO6HOCTD. Tak,
npumeHeHne koHuenumu Teilrechtsfahigkeit K uckyccTBeHHOMY MHTENNEKTY OHOBPEMEHHO OTPa3UT
ABTOHOMHOCTb MCKYCCTBEHHOTO UHTENNEKTA U 3aN0NHNT 60MbLUIYI0 YacTb «NP0o6enoB OTBETCTBEHHO-
CTU» 6€3 HeraTuBHbIX N060UHbIX 3P heKTOB ANs uenoseka (Schirmer, 2019).

B. A. Llectak u A. T. BoneBoa3 Take NPOBOAAT aHaNu3 uaen HageneHns npaBocyobeKTHOCTbIO UCKYC-
CTBEHHbIV MHTENNEKT 1 YKa3bIBAKOT CNeaytoliye NPU3HAKM «pasyMHOCTUY PO6HOTOB: yMEHUe aHann3npo-
BaTb [JaHHbI€; CNOCOGHOCTb aAANTUPOBATb CBOE NMOBEAEHIE; ABTOHOMMS 11 BO3MOXHOCTb CaM006yueHNs
(Shestak & Volevodz, 2019).

Bmecte ¢ Tem, aBTOpbl NOATBEPXKAAIOT NPABOBYI0 HEO6OCHOBAHHOCTb NPU3HAHUA UCKYCCTBEHHOTO
WHTENNEKTa Cy6beKTOM NpaBa BBMAY TOFO, UTO UCKYCCTBEHHBIN MHTENNEKT He ABNAETCA HOCUTENEM Kpu-
TYECKI BAXKHbIX COCTABAAIOWMX TMYHOCTH (ayLn, CBOBOHOTO CO3HAHWS, YyBCTB, UHTEHLIMOHANBHOCTH,
NNYHBIX MHTEPECOB). [03ITOMY, HECMOTPSA Ha CBEPXMOLLHYI0 CKOPOCTb 06Pa6oTKM MHOpMALWMK, B Pasbl
NPeBOCXOASALLYI0 BO3MOXHOCTI UENOBEKA, MCKYCCTBEHHbIN MHTENNEKT OCTAETCA NPOrpamMMon ¢ NpuBs-
3aHHBIM K Hell MaTepuanbHo TexHuueckum obecneyennem (Shestak & Volevodz, 2019).

B HayuHOW NuTepaType HepeaKo OCBElLAETCA Uest OTHECEHUA UCKYCCTBEHHOMO UHTENNEKTA K 06bEeK-
Tam NPaBOBOrO PerynupoBaHLA No aHaNoruK C NPaBOBbIM PEXIMOM, TPEAYCMOTPEHHbIM /1S )KUBOTHbIX.

Tak, Hanpumep, A. B. ManblWKnH ONYCKAaeT BO3MOXHOCTb BHECEHUS U3MEHEHNI B rpax/aHCcKoe
3aKOH0/aTeNbCTBO B YacTW NPeAoCTaBNeHus npaBa TpeboBaHNS KOMMEHCALMM MOPANbHOro BpeAa
32 YHUUTOXEHME YenoBeKonogo6HbIX po6OTOB, HaleNeHHbIX MCKYCCTBEHHbIM MHTENNEKTOM, eCnu 6y-
[T I0Ka3aHO, UTo MeXay YenoBeKOM 1 YenoBeKonogo6HbIM PoHOTOM CyLLeCcTBOBANA CUbHAs 3MO-
LMOHaNbHAA CBA3b W yTpaTa po6oTa NOBMEKNA NepeXnBaHns YenoBeka, 60 CyLecTBEHHO YXYALIM-
Na yCNoBMA ero Xu3Hu (Hanpumep, cnenoi yenosek nuwNAca pobota-nosoabips) (Malyshkin, 2019).

Cpeau anbTepHATMBHBIX NO3ULIA MO NOBOAY XapaKTePUCTUKI TEPMUHA KUCKYCCTBEHHDIN UHTENNEKT
CNeflyeT OTMETUTb BEPCUI0, COTNACHO KOTOPON UCKYCCTBEHHBIA WHTENNEKT MOXET paccMaTpuBaThbCs

2 TpaxpaHckuii kopekc Poccuitckoi Gepepauin (yactb nepsas) N 51-03 (8 pes. 21.05.2020) (1994).
http://www.consultant.ru/document/cons_doc_LAW_5142/f7871578ce9b026c450f64790704bd48c7d94bch/
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KaK elle ofHa BaBMNOHCKAA GALUHA, MHLIMI CIOBaMM, €Le OAWH NpPUMep MOMbITKM YenoBeyecTsa
y3ypnupoBarb nonoxewue bora 8 mupe (Campbell & Garner, 2016).

Ha Haw B3raf, uaes NornoweHns UCKYCCTBEHHbIM UHTENNIEKTOM BHYTPEHHEr0 MMpa YenoBeka
W NpeBpalieHus B rMo6GanbHblii 06bEKT NOKNOHEHUS ABNAETCA 6e30CHOBATENbHO MPeyBenuyeH-
HOW. BmecTe ¢ TeM, 3Ta uaes NOAYEpKMBAET NPABOBbIE PUCKMW, BO3HUKAIOWME NPU Pa3paboTke nc-
KYCCTBEHHOIO MHTENNEKTA, U BAXXHOCTb MOPabHOM OTBETCTBEHHOCTU MHXEHEPOB-POGOTOTEXHUKOB,
N3HAUaNbHO BbIHYX/AEHHbIX CO34aBaTb POGOTOB C YUeTOM 3TUUECKMX HOpM 1 npasun (Asaro, 2007).

Cnenyer OTMETUTb, YTO MOMEMUKA O MPABOBOM CYWHOCTU WCKYCCTBEHHOrO WHTeNNeKTa
He OrpaHMuNBaAETCA AMCKYCCUEN O HaJeNneHUn UCKYCCTBEHHOTO WHTENNeKTa NpaBoCy6bEKTHOCTbI
(Begishev et al., 2020).

MOLLHbIA KOTHUTUBHbIA NOTEHLMAN UCKYCCTBEHHOTO MHTENNEKTA NO3BONSET FOBOPUTL O TeXHMYe-
CKOI BO3MOXHOCTI ieNernpoBaHms I0pUANUECKUX 33/1au NCKYCCTBEHHOMY UHTENNIEeKTY.

C ofiHOW CTOPOHDbI, KOJMPOBaHME NpaBOBOM WH(OPMALMM HE MOXET TOUHO NepedaTb 6Gorar-
CTBO M HEOAHO3HAUHOCTb HPUANYECKMX KaTeropuit (Takmx, Hanpumep, Kak «CnpaBesMBOCTbY,
«BUHA» W Ap.). bonee TOro, camu KPUCTbI HE BCErAa MOrYT TOYHO CHOPMYNMPOBATb METOMbI
W MbICTUTENbHbIE MPOLECCHl, COMPOBOXAAIWME WX [EATENbHOCTb. [03TOMY IOPUCTbI, KOTOPbIe
He NPUBLIKAKM K CTPOrMM Tpe6OBaHUAM si3blka MPOrpamMMMPOBAHUA, BYaAYT pa3ouapoBaHbl paspbl-
BOM MeX/y TeM, YTO OHM XOTAT CKa3aTb, M TEM, UTO UM MO3BONSAET CKA3aTb A3bIK NPOrPAMMUPOBAHNS.
C 3701 TOUKM 3PEHNs fenernpoBaHne paboTbl PUCTA KOMMbIOTEPY BbIMAANT KPaliHe NpobnemaTny-
Hbim (Buchanan & Headrick, 1970).

C Apyroi CTOpOHbI, MPOLECC NPUHATUS IOPUAMUECKOTO PeLeHNs NPOXOAUT KOHKPETHbIE CTafuu:
onpeneneHue PUANYECKON 3aaul, YCTAaHOBNEHNe (aKTUUECKOro COCTaBa, pUANYEcKasn KBanu-
(uKaumsa (cooTHeceHne (HaKTUYECKOro COCTaBa C IOPUAMUYECKOI HOPMO), MOUCK aHaNoruiA. B 3Toit
CBSA3M, AAHHBIA NPOLECC NOAUMHAETCA ONpPefeneHHbIM anropuTMam, KoTopble NO3BONAKOT MOAENM-
poBaTb 11 NEPEHOCUTD Ha A3bIK MPOTPAMMUPOBAHNS PA3NNUHbIE BUABI IOPUANYECKON feATENIbHOCTH,
CNOCOBCTBYS TEM CaMbIM CO3[1aHUMI0 NOTMUYECKOW, HeABYCMbICIEHHON, NOCNeA0BaTENbLHON U CTabub-
HOIl npaBoBoit cuctembl (Buchanan & Headrick, 1970).

Kpome Toro, BBMAY CMOCOGHOCTM MOMHMEHOCHO aHANN3MPOBATh, COMOCTABAATb, 06pabaTbi-
BaTb MacCUBbl MH(hOPMALMM, OCTABATbCA GECMPUCTPACTHBIM U COXPAHATb HENTpanuTeT, mes 6e3-
ynpeuHyto penyTauuio, (Gadzhiev, 2018) MCKYCCTBEHHDIN MHTENNEKT, BLICTYNAIOLIMIA B KAUECTBE CYAbY,
npeacTaBnAeTcs uaeanom npaBoCcyaus, BbIpaeHHoro B ntpoBoi 06bekTusHocTU (Zaplatina, 2019).

Bmecte ¢ Tem, BUAUTCSA, UTO 3aNPOrpaMMUPOBAHHOE €ANHCTBEHHO BEPHOE HOPUAMYECKOE peLle-
HWe, UCKNIoUatoLLee BO3MOXHOCTb aNnbTePHATUBDLI, HE ABASETCA CnpaBefnuBbiM. Kateropus cnpa-
BE/IMBOCTM HEOAHO3HAUHA M B KX/OM KOHKPETHOM Cflyuae UMeeT cneuutuyeckoe coaepxaHue,
KOTOpOE NOKa elle He BepuULMPYeTCH KOMMbIOTEPHBIMI TEXHONOTUSMU.

3aKOH JO/MKEH OblTb OTHOCUTENBHO CTAOWIEH BO BPEMEHM, B TO BPEMSs KaK perynmpyemble UM
06LLECTBEHHbIE OTHOLWEHUS AMHAMMYHbI U U3MEHUNBDI, KaK U3MEHUNBA M OLEHKA 3TUX OTHOLIEHNI.
M03TOMy yuacTue YenoBeka B paspeLleHini NPaBoBbIX CNOPOB HEOOXOAMMO PaccMaTpMBaTh Kak Co-
LManbHO-0NPaBAAHHbINA 31€MEHT TBOPUECKOI 1eATENIbHOCTI I0pUCTa.

Takum 06pa3om, NPOBEAEHHbIN aHANN3 Pa3NUUHBIX TOUEK 3peHUs NOATBEPKAAET BbIBOA O TOM,
UTO MCKYCCTBEHHbIIA MHTENNEKT CIeAyeT PacCMaTpMBaTh He B KAUeCTBE CAMOCTOATENbHOMO CYyObeKTa,
ABTOHOMHO MPUHUMAIOLLETO IOPUAMUECKME PeLLeHNS, @ B KQUeCTBe 06beKTa — TEXHONOrK, CNoCo6-
CTBYIOLLEIN CHIDKEHNIO TEXHUYECKOM HArpy3Ki Ha lopucTa.

Tak, Hanpumep, HOBbIe TEXHOMOTUM YXKe CeNuac 3HAUUTENbHO YMPOLWQAKT MOUCK CYAe6-
HOW MpPaKTMKW M HOPMATMBHOTO Matepuana Ans (opMupoBaHMS MPaBOBON MO3NULUW MO Aeny
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UM BbIHECEHUA pelieHus. [ins AeiCTBYIOWEN CUCTEMbI CY0NPON3BOACTBA B NEPCNEKTUBE BUANT-
€S BO3MOXHbIM, 6€360M1e3HEHHbIM 1 3(h(eKTUBHBIM aBTOMATU3MPOBATL BbIHECEHME CTAHAAPTHBIX
onpegenexuii cyaa 06 oCTaBNeHNN UCKOBOTO 3asBNeHUs 6e3 iBMKEHINS B Cllyuae HECOOTBETCTBUS
(hopmanbHbIM KpUTEpUSM, 06 OTNOXEHWUN CyAeBHOTO 3aceaHNs, CYAEOHbIX pelweHNi B pamkax npu-
Ka3HOro UNK YNpoLLeHHOT0 NPOU3BOACTBA.

M0 COCTOSHNIO HA CErOAHAWHNA AeHb oHnanH-nnatdopmbl TAC «MpaBocyane» u «Moin Ap6utp»
NpY HEKOTOPbIX TEXHONOTMUYECKMX YCOBEPLIEHCTBOBAHMSAX W MO YYTKUM KOHTPOSEM CMeLuanincToB
NO3BONAKT NPOBECTM NOAO6HbIE IKCMEPUMEHTbI ABTOMATUUECKOTO (HOPMUPOBAHUS CTAHAAPTHBIX
onpezaeneHui NN peLeHnil cyaa B pamkax rpaaaHCKoro Ui aaMUHUCTPATUBHOTO CyA0NPON3BOACTBA.

3aknioyenve

Pa3BuUTUE UCKYCCTBEHHOTO MHTENNEKTA TpebyeT npeobpa3oBaHus NPaBoBOro perynmpoBaHus 06-
LIECTBEHHbIX OTHOLIEHWIA, CBA3AHHbIX C ero yuactuem (Cherkasov, 2017).

VICKYCCTBEHHbIA MHTENNEKT NpeAcTaBnfeT Co60M NPOrpamMMHO-BbIUNCIMTENbHBIN KOMMNEKC,
(hYHKLMOHMPYIOWNA NOCPEACTBOM 3apaHee 33[aHHOM0 anropuTMa CO BCTPOEHHON CMOCOGHOCTbIO
K CamMo0ByueHuio, B CBA3M C UeM, NO3BONSIOWMIA UMUTUPOBATL KOTHUTUBHBIE (DYHKLMKM YenoBeka
1 aBTOHOMHO BbINOMHATb KOHKPETHbIE 33fia4n UAW NPOU3BOAUTb Pe3yNbTaThl, CONOCTaBUMbIE C UH-
TeNNeKTYaNnbHON AeSTENbHOCTbIO YeNOBeKa.

BbisiBunu cnegylome 1opuanyeckn 3HaunMble NpU3HaKIM MCKYCCTBEHHOTO MHTENNeKTa:
= 0NOCPefoBaHHOE (DYHKLMOHMPOBAHME C UCMONb30BAHNEM TEXHUUYECKOTO YCTPONCTBA;
= CNOCOBHOCTb K CAMO0BYUEHNI0;
= CNOCOBHOCTb ABTOHOMHO BblpabaTbiBaTb MHTENNEKTYaNbHbIe PELeHNs 1 Peannu30oBbIBaTh WX.

Mogenb NpaBoBOro perynupoBaHNUA NCKYCCTBEHHOTO WHTENEKTa HAaNpAMYI0 3aBUCUT OT onpege-
NeHNs MeCTa UCKYCCTBEHHOTO MHTeNNEKTa CPefy INEeMEHTOB NPaBOOTHOLEHUS.

Mpobnema OTHECEHUA UCKYCCTBEHHOTO MHTENNEKTa K Cy6bekTy unn 06bekTy npaBoOTHOLWEHUS
ABNAETCA AUCKYCCUOHHON B topuanueckoir Hayke (Somenkov, 2019).

Ha ocHoBe nNpoBefeHHOro MccnesoBaHus, aBTopbl MPUXOAAT K BbIBOAY O TOM, YTO OTHOCUTb MC-
KYCCTBEHHDBI MHTENNEKT K PAa3HOBUAHOCTM CYOGHEKTOB NPABOOTHOLIEHUS NPEXAEBPEMEHHO U Hele-
necoo6pasHo.

B 3T0M CBS3M, CNefyA NOrMKe Teopun NPaBOOTHOLIEHMI, MCKYCCTBEHHbIA UHTENNEKT MO COCTOS-
HWI0 Ha CETOAHSWHNNA AeHb ClefyeT OTHOCUTL K 06beKTaM NPaBOBOr0 PerynnupoBaHus.

CrpemuTenbHOe pa3BuThe W YCOBEPLIEHCTBOBAHME UCKYCCTBEHHOTO UHTENNEKTA He rapaHTupyeT
NPOAOMKUTENBHOTO CYLIECTBOBAHNS YKa3aHHOM TOUKM 3peHus. BmecTe ¢ Tem, faxe CBEPXMOLLHbIN
11 YCOBEPLLIEHCTBOBAHHDIN NCKYCCTBEHHDIA Pa3yM sIBASETCS MAKCUMANbHO YNPOLLEHHOW MOAENbIO CO-
3[aHHOr0 MUNNOHAMK NET 3BOMIOLNI YenoBeyecKoro Mo3ra. [1o3TomMy conocTaBeHne UCKYCCTBEH-
HOrO WHTENNEKTA C Ye0BEKOM HELOMYCTUMO HU C TOUKW 3peHns U3MONoruu, H1 C TOUKI 3peHns
opUCpyAeHLMUN.

Bonpoc 06 OTHECeHUN WCKYCCTBEHHOTO WHTENNeKTa K KOHKPETHOW PasHOBUAHOCTU 06BEKTOB
NnpaBa OCTAeTCs AUCKYCCMOHHbIM. OfHM aBTOPbI NPeAnaralT OTHOCUTb UCKYCCTBEHHbIN MHTENEKT
K MHTENNEeKTyanbHOM COBCTBEHHOCTI MO aHANOTMN C NPOrpamMMaMi ANs 3NEKTPOHHbIX BbIUNCIUTENb-
HbIX MaWWH. [lpyrue aBTopbl CKNOHHbI NPUMEHATb K UCKYCCTBEHHOMY MHTennekTy (po6oty) obuie
npasuna 06 umyulecTee No aHanorum ¢ XMBOTHbIMY (Laptev, 2019).

Takum 06pa3oM, OCTAKTCA AKTYaNbHbIMK CYLWIECTBYIOWMIA NPo6en B npaBe W He06X0AMMOCTb
AanbHeLero nccnefoBaHns Npo6iem NnpaBoBOro PerynmpoBaHUa UCKYCCTBEHHOTO MHTENEKTA.
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