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AIMS AND SCOPE

The purpose of the Digital Law Journal is to provide a theoretical understanding of the laws that arise in Law and Economics
in the digital environment, as well as to create a platform for finding the most suitable version of their legal regulation. This
aim is especially vital for the Russian legal community, following the development of the digital economy in our country. The
rest of the world has faced the same challenge, more or less successfully; an extensive practice of digital economy regulation
has been developed, which provides good material for conducting comparative research on this issue. Theoretically, “Digital
Law” is based on “Internet Law", formed in English-language scientific literature, which a number of researchers consider as
a separate branch of Law.

The journal establishes the following objectives:

Publication of research in the field of digital law and digital economy in order to intensify international scientific interac-
tion and cooperation within the scientific community of experts.

Meeting the information needs of professional specialists, government officials, representatives of public associations,
and other citizens and organizations; this concerns assessment (scientific and legal) of modern approaches to the legal
regulation of the digital economy.

Dissemination of the achievements of current legal and economic science, and the improvement of professional rela-
tionships and scientific cooperative interaction between researchers and research groups in both Russia and foreign
countries.

The journal publishes articles in the following fields of developments and challenges facing legal regulation of the digital
economy:
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Legal provision of information security and the formation of a unified digital environment of trust (identification of sub-
jects in the digital space, legally significant information exchange, etc.).

Regulatory support for electronic civil turnover; comprehensive legal research of data in the context of digital technology
development, including personal data, public data, and “Big Data”".

Legal support for data collection, storage, and processing.

Regulatory support for the introduction and use of innovative technologies in the financial market (cryptocurrencies,
blockchain, etc.).

Regulatory incentives for the improvement of the digital economy; legal regulation of contractual relations arising in con-
nection with the development of digital technologies; network contracts (smart contracts); legal regulation of E-Commerce.
The formation of legal conditions in the field of legal proceedings and notaries according to the development of the digital
economy.

Legal provision of digital interaction between the private sector and the state; a definition of the “digital objects” of
taxation and legal regime development for the taxation of business activities in the field of digital technologies; a digital
budget; a comprehensive study of the legal conditions for using the results of intellectual activity in the digital economy;
and digital economy and antitrust regulation.

. Legal regulation of the digital economy in the context of integration processes.
. Comprehensive research of legal and ethical aspects related to the development and application of artificial intelligence

and robotics systems.

Changing approaches to training and retraining of legal personnel in the context of digital technology development; new
requirements for the skills of lawyers.

The subject of the journal corresponds to the group of specialties Legal Sciences 12.00.00 and Economic Sciences 08.00.00
according to the HAC nomenclature.

The journal publishes articles in Russian and English.
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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Llndposoe npaso» (Digital Law Journal) — co3panne AMCKYCCMOHHOM NNOWAAKM ANA OCMbIC-
NIeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Nieranu3auum uupoBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB X BHEAPEHUS
B HOpMaTUBHO-NpaBoBOe nofe. 0CO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKUM COOGLLECTBOM NPABOBEOB B CBS3M
C pa3BuTHEM LUdPOBOI IKOHOMUKM B Hawen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA M OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach 06WwMpHan NPaKTUKa HOPMATUBHOTO PErynMpPoBaHUs LMGPOBOI IKOHOMUKM,
OHa IAéT XopoLMiA MaTepuan Ans NpoBeAeHIUs CPaBHUTENbHBIX MCCIEA0BAHMIA MO 3TOI NpoBAemMaTuke. B TeopeTueckom nia-
He «unthpoBoe NPaBO» ONMUPAETCA HA CHOPMUPOBABLUEECS B AHMOA3bIUHOI HAYUHON NTUTEPATYpe akafeMuueckoe Hanpasne-
HUe KMHTEPHET-NPaBO», KOTOPOE PAA UCCNEAOBaTENel PACCMATPUBAIOT Kak OTAENbHYH OTPACNb NpaBa.

3ajayamu xypHana aBnswTCS:
= [y6nukauus uccnegoBaHmii B 06nactv LMpoBoro npasa 1 LudpoBoit IKOHOMUKM C LIENbI0 MHTEHCUDUKALMN MEXAYHA-
POAHOIO HAYYHOrO B3aMMOLEICTBUS U COTPYAHUYECTBA B PaMKax HAy4HOr0 COOBLLECTBA IKCNEPTOB.
= YnoBneTBOpeHne MH(OPMALMOHHBIX NOTPEOHOCTEN CNEeLManucToB-NPodeccuoHanos, LOMKHOCTHBIX UL, OPraHOB rocy-
[apCTBEHHOI BNACTY, NPeACTaBUTENeid 06LLECTBEHHbIX 06BEAMHEHNN, MHbIX FPXAAH U OpraHM3aLMit B HAy4HO-NPaBO-
BOIA OLIEHKe COBPEMEHHBIX MOAXOA0B K NPAaBOBOMY PErynMpoBaHuio LUGPOBOK IKOHOMUKI.
= PacnpocTpaHeHne JOCTUXEHWA aKTYanbHON KPURNYECKOW W IKOHOMUUECKOW MbICAW, Pa3BUTUE NPOdECcCMOHANbHBIX
CBSI3eW W HAYYHOTO KOONEPaTUBHOO B3AUMOAENCTBUA MEXAY UCCNeA0BaTeNAMI U UCCIeA0BATENbCKUMM Fpynnamm Poc-
CUM 1 33pYBEXHBIX rOCYAAPCTB.
B ypHane ny6nukyioTca CTaTbil N0 CNeAYIOWNM HaNpaBNeHUAM pa3BUTUSA 1 3afayam, CTOALLMM Nepes HOPMaTUBHBIM pery-
NUPOBaHNeM LM(POBOI IKOHOMUKM.
1. HopmarnBHoe o6ecneuenmne MHOPMALMOHHOI 6e30MacHOCTH, (hOpMMPOBAHME eANHOI LMdPOBOIE Cpeabl AoBepus (MaeH-
TUhMKaums Cy6bEKTOB B LM(POBOM NPOCTPAHCTBE, OBMEH OPUANUECKI 3HAUNMOI MHGOPMALMEN MEXAY HAMM U T. .).
2. HopmatnBHOe obecrneueHne 3INEKTPOHHOTO PaXAaHCKOro 060poTa; KOMNNEKCHbIe NpaBOBble UCCNeA0BaHUA 060poTa
LaHHBIX B YCNOBUSAX Pa3BUTUA LMGPOBLIX TEXHONOMNI, B TOM YNCNe NepPCOHANbHBIX AAHHbIX, 0OWEAOCTYNHBIX AAHHbIX,
“Big Data”.
3. HopmatuHoe obecneueHue ycnosuii Ans c6opa, XpaHeHus 1 06paboTKu AaHHbIX.
4. HopmaTusHoe obecneueHne BHeAPEHMS 1 UCMONb30BAHNA MHHOBALMOHHBIX TEXHONOIMIA HA (DUHAHCOBOM pbiHKe (Kpun-
TOBAIIOThI, GNOKYENH 1 Ap.).
HopmaTuBHOe CTUMYNNUPOBaHWE Pa3BuTUS LUGPOBOI IKOHOMMKM; NPABOBOE PErynupoBaHue fOrOBOPHBIX OTHOLIEHWIA,
BO3HUKAIOWWX B CBA3M C Pa3BUTUEM LMDPOBLIX TEXHONOTMIA. CeTeBble AOTOBOPbI (CMAPT-KOHTPaKTLI). MpaBoBoe perynu-
POBaHUe 3NeKTPOHHON TOProBNN.
. DopmupoBaHMe NPaBOBbIX YCNOBUN B Chepe CyA0NPOU3BOACTBA M HOTApMaTa B CBA3N C Pa3BUTIEM LUGPOBON IKOHOMUKM.
O6ecneyeHne HOPMATUBHOTO PerynupoBaHns LMGpPoOBOro B3aNMOAENCTBUA NPeANpPUHUMATENbCKOTO CO0BLLECTBA U Fo-
CyAapcTea; onpenenexne «uugpoBbix 06HEKTOB» HANOTOB U pa3paboTka NPaBOBOMO PEXUMa Hanoroo60KeHNs npea-
NPUHUMATENbCKON AEATENbHOCTU B chepe LUMdpPOBbIX TexHONOTMIA. LIGpoBOI BIOAKET; KOMNIEKCHOE MCCNefoBaHue
NPaBOBbIX YCNOBUI UCMONb30BAHNA PE3YNbLTATOB MHTENNEKTYaNnbHON AEATENbHOCTI B YCNOBUAX LUGPOBOI IKOHOMUKY.
LincdpoBas IKOHOMUKA 1 AHTUMOHOMOMbHOE PeErynupoBaHue.
HopmaTusHoe perynupoBaHue unudpoBoit IKOHOMUKOI B KOHTEKCTE MHTETPALMOHHBIX NPOLLECCOB.
KomnnekcHble MccnefoBaHns NpaBoBbIX 1 3STUYECKNX aCMEKTOB, CBA3AHHDBIX C Pa3paboTKoN M NPUMEHEHUEM CUCTEM CKYC-
CTBEHHOTO WHTENNEKTA U POHOTOTEXHUKM.
10. li3meHeHne NOAXOA0B K NOArOTOBKE M NEPenoAroToBKe PUANYECKNX KafPOB B YCIOBUSAX Pa3BUTUA LNGPOBbIX TEXHONO-
ruit. HoBble Tpe60BaHMA K HaBbIKaM M KBanumKaLmum 1opucTos.
TemaTuka XypHana COOTBETCTBYET rpynne cneuuanbHoctein «lOpupnueckue Hayku» 12.00.00 n «IKOHOMUUECKINE HAYKMY
08.00.00 no HomeHKnatype BAK.
B )XypHane ny6nuKyloTcs cTaTbit Ha PYCCKOM W aHIMUICKOM AI3bIKaX.

YYPEQIUTESTb, U3LATESIb:

NHo3emues Makcum liropesuy
119454, Poccus, MockBa, npocn. BepHaackoro, 76
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3KCNEPTHbIN KOMMEHTAPUI

BbICOKWUE TEXHOJIOTUN —
[JTATOOPMA
ANA IKOHOMUYECKOIO POCTA

H.B. lMonoBa

(DoHA NOAAEPKKIM HAYUHO-NPOEKTHON AeATENbHOCTH
CTYLEeHTOB, aCNUPAHTOB 1 MOMOABIX yueHbIX «HaunoHanbHoe
NHTeNNeKTyanbHoe passutue» («MHHONpaKTMKa»)

119234, Poccus, MockBa, ToMOHOCOBCKMI NPOCNEKT, 27, cTp. 1

AHHoTaLWS

CerogHs 60NbLINHCTBO COCTOABLIMXCA rOCYAAPCTB aKTUBHO NPUHUMAET Mepbl N0 (OKYCUPOBAHHOW NOAAEPH-
Ke Tex OTpacned W KOMNAHWiA, KOTOpble B KPaTKOCPOUHOW MEePCNEeKTUBE MOTYT AaTb 3HAUUMBIA MONOXUTENb-
Hbll 3hheKT ans pocTa Bceilt IKOHOMUKM B Lenom. OCO6EHHO 3TO KacaeTcs GbICTPOpaCTyWMX KOMNAHMIA, 0Cy-
LECTBNAKLWMX AEATENLHOCTb B TEXHONOTMYECKNX OTPACIAX IKOHOMMKM, — TaK Ha3bIBAEMbIX «TEXHOra3eneny.
Takue KOMNAHWN CO34AI0T YHUKANbHYK NPOAYKLMIO, OTKPbIBAKOT HOBbIE paboune MecTa AN BbICOKOKBaNUQu-
LMPOBAHHbIX CNELMANNCTOB N aKTUBHO IKCMOPTUPYHOT CBOW TEXHONOTMUECKINE PeLleHs No BCemy MUpy. Tak, He-
CMOTPA Ha 06LLee NafieHne BbIPYUKN, HEKOTOPbIE U3 KTEXHOTA3eNnen» NPoAeMOHCTPUPOBAM BbIAAIOLLYIOCA 16-
KOCTb B MOUCKe HOBbIX BO3MOXHOCTEN M PbIHKOB B CBA3N C NaHAeMUen KOpOHaBMpyca. OAHAKO 6ONbLINHCTBO
«TeXHOra3enem» GbICTPO NepepacTaloT CyLeCTBYIOWME NOPOru ANA CyGHEKTOB MANOro 1 CPeAHEro NpesnpuHu-
MaTenbCTBa M TEM CaMblM NOMAAAIOT B «AONNHY CMEPTU», NOCKOMbKY 0Ka3blBaKTCA 6€3 JOKYCMpOBaHHBIX Mep
NOAKEPKKM CO CTOPOHbI TOCYAAPCTBA. B TO e Bpems KOMMIEeKCHas rocyaapcTBeHHas NOAAepXKa B cdepe
Hanoroo6n0XeHuns, GUHAHCMPOBAHUA M 3aKyNOK CMOCOGHA MOMOYb HEKOTOPbIM KTEXHOTA3ENAM» PACKPbITH
CBOIA NOTEHLMAN U CTaTb KOMNAHUAMMU-KERUHOPOTAMI» C PbIHOYHOW CTOMMOCTbIO CBbilwe 1 Mapa aonn. CLIA
W JaXe MUPOBLIMW NIMAEPAMM B CBOMX TEXHONMOTMUYECKMX HUWAX. B cBOK ouepeb, 3T0 MO3BOMMT [aTb LWAHC
ANS HOBOTO PbIBKA POCCMIICKOM IKOHOMUKM fLAXeE B YCNOBUAX NAfEHMA LieH HA 3Hepropecypcsl. HacToswas cra-
Tbsl NPeANaraeT cMcTeMoobpasyioline U Hanbonee akTyanbHbie Mepbl FOCYAAPCTBEHHON NOAAEPKKM ANA «Tex-
HOrasenei» C yYeToM aHanu3a MHOCTPAHHOTO ONbITA U POCCMICKON CneLndukm.

Knioyesble cnosa
BbICOKWNE TEXHONMOTUW, BbICOKOTEXHONOTMYHbIE KOMNAHUN, CyﬁbeKTbI Manoro un cpenHero npeunpmummaTenb-
CTBa, TEXHOTA3enu, 6bICTpopacTyLne KOMNaHMm

KondnukT untepecos ABTOp €0061a€eT 06 OTCYTCTBUM KOH(DNUKTA NHTEPECOB.

(QuHancupoBaHue liccnepoBaHme He UMENo CMOHCOPCKOM NOAAEPKKN.

ZAnf uuTMpOBaHUA Monosa, H. B. (2020). Bbicokue TexHonoruu — nnaropma Ans 3KOHOMUUECKO-
ro pocta. Liucpposoe npaso, 1(3), 8-13. https://doi.org/10.38044/2686-9136-2020-
1-3-8-13

Moctynuna: 03.09.2020, npuHsATa B neyarb: 26.09.2020, ony6nukoBaHa: 30.09.2020
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COMMENT

HIGHTECH AS A PLATFORM
FOR ECONOMIC GROWTH

Natalia V. Popova

Foundation “National Intellectual Resource” (“Innopraktika”)
1-27, ave. Lomonosovsky, Moscow, Russia, 119234

Abstract

Today, the majority of developed jurisdictions vigorously provide instruments for the focused support of the
economic sectors and companies, which are able to give a significant positive effect for the whole economy in
the nearest perspective. It is particularly true for the fastest-growing companies, which operate in the tech sec-
tors i.e. technology-based gazelle companies. Such companies manufacture unique products, creates new job
places for highly qualified staff and intensively export their tech solutions worldwide. Despite overall reduction
of the earnings, some technology-based companies demonstrate outstanding flexibility in searching for the
new opportunities and markets in the context of COVID-19 pandemic. However, the majority of technology-
based gazelle companies rapidly grow out of the thresholds for the small and medium enterprises. In turn, these
companies get into the “death valley” in the absence of the focused instruments of the governmental support.
At the same time, complex governmental support in the spheres of tax, financing and procurement is able to
promote achievement by the certain technology-based gazelle companies of their potential and make them
“unicorn” companies with market value over USD 1 billion and even world leaders in their technology sectors.
That, in turn, will give a chance for the growth of the Russian economy even in the context of the fall of the prices
on energy resources. This article proposes complex and the most relevant measures of the state support for
the technology-based gazelle companies, taking into account the foreign experience and Russian peculiarities.
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cutting-edge technologies, hi-tech companies, small and medium enterprises, technology-based gazelle
companies, fastest-growing companies
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06w,as xapaKTepucTUKa CeKTopa ObICTPOPACTYLLLMX TEXHONMOTMYECKMX KOMNaHMA

MupoBoit ONbIT NOCNeAHNX AecATUNETWA MOKa3biBAET, uTo, Korna CTpaHe Tpebyetca coBep-
WMTb TEXHONOTUYECKNA NMPOPbIB, HEeNb3A PACCUMTBIBATb TOMbKO HA KPYMHbIE KOPNOpaluu: MHO-
e M3 HMX He YCMeBalT COPUEHTUPOBATHCA B HOBOW IKOHOMMUECKOW PeanbHOCTU U 6e3 notepb
NOACTPOUTbCA Mo 6bICTPO MEHAIOLMECA ycnoBus. NP1 3TOM BbICOKME TeMNbl IKOHOMUUECKOTO POCTa
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Jaxe BO BPEMA KpU3Kca AeMOHCTPUPYIOT «TEXHOra3enmn», KOTopble CO3AatT UM NCNONb3YIT HAYKO-
eMK1e TEXHONOTUN ANA NPOU3BOACTBA CMOXHON MHHOBALMOHHOW NpoayKUMM U 06M1afatoT YHUKANb-
HbIM KaJpOBbIM Pe3epBOM.

/IMeHHO «TexHOorasenu» ABNAKTCA MaBHbIM KaTaNM3aToOpoOM NepemeH B 3KOHOMUKE, B YaCTHOCTM
OHW CO3JAK0T BbICOKOOMIAUMBaEMble paboumne MecTa, a TakKe 06eCneunBaloT CyLECTBEHHYIO A0
HecbIpbeBOro IKCMNOPTa. [laHHas KaTeropus KOMNAHMA TaKKe Cnoco6CTBYET HayuHO-TEXHOMOrMYe-
CKOMY NPOrpeccy B TaKMx KpUTMYECKN BaXHbIX cpepax, Kak buotexHonorum, sHepreTuka, UT, mate-
pvanbl U XMMUA, 3NEKTPOHUKA U T. .

B T0 e Bpems «TexHorasenu» ABNAETCA BECbMA YA3BMMbIMMW B CUNY CELYIOWMUX MTPUULH.

1. MpeAnpUHUMATENbCTBO B LIENIOM XapaKTepu3yeTca Hannumnem pucka (HeonpegeneHHocTb B oT-
HOLUIEHMM KOMMEPYECKO YCNeLWHOCTY TOTO MW MHOTO NPOAYKTa). N1 3TOM 1ATENbHOCTH KTeXHOra-
3enen» CONYTCTBYIOT Haubonee BbICOKNE PUCKM, CBA3AHHbIE CO 3HAUMTENbHBIMM 3aTpaTamu Ha HUOKP,
KOTOPbIe YaCTO 3aKaHYMBAKOTCA OTCYTCTBMEM YCNELHOrO pe3ynbrata.

2. MpaBoBoe perynupoBaHMe, Kak MPaBWUNO, HOCUT JOFOHSIIOWNA XapakKTep Mo OTHOLIEHNIO
K MHHOBAUMAM. B CBA3M C 3TUM MHHOBALMOHHAA NPOAYKLNSA «TeXHOra3enem» 3auacTylo HaxofuTcs
3a Npefenamm CyLecTBYIOUEro perynnpoBaHns U CNOXUBILEICA NPABONPUMEHUTENbHON NPAKTUKK.
Takoe nonoxeHne MOXeT NPUBECTM K JONONHUTENbHOMY BHUMAHMIO MU AA)Xe CAHKLUAM CO CTOPOHbI
KOHTPOMNbHbIX rOCYAAPCTBEHHbIX OPraHoOB.

3. BOMbILMHCTBO «TexHOrasenem» [0CTaTOYHO 6bICTPO MepepacTalT CylecTByOlWMe NOpo-
M ANA KBanUUKaLMM B Kauectse Cy6bEeKTOB Manoro u cpeaHero npeanpuHumarenscraa (MCN)
W, KaK CNeacTBUe, NUWIAKTCA 3HAUMTENbHOMO YMCNa UHCTPYMEHTOB roCyAapCTBEHHON NOAAepHKM
(NbroTHOe KpeauToBaHMe, KBOTbI B OTHOLIGHMI FOCYAAPCTBEHHbIX 3aKYMOK U T. A.). Takum 06pa3om,
TEXHONOrMYeckan KOMNaHUA JOMKHA NPOUTM CBOEO6PA3HYI0 «A0NMHY CMEPTUY, NPeX[e ueM CTaTb
KOMNaHWel-«eanHOPOroM» C KanuTanusauuen cebiwe 1 mapa aonn. CLLIA.

4, CneunduKa TEXHONMOTMUECKOro 6usHeca (ocobeHHo B ciepe WUT), kak npaBuno, CBA3aHa C OT-
CYTCTBUEM Y «TeXHOTa3enen» Npuemnemoro ans 6aHka MMyLIECTBa, KOTOPOe MOXET 6biTb NepenaHo
B 06ecrneyeHmne 0643aTenbCTs Mo KPeAUTHbIM J0roBopam (06bIUHO 3T0 06BEKTbI HEABMKMMOCTM). B TO e
BpEeMs KpeAuUTOBaHMeE NoJ 3a10T Pe3yNbTaToB MHTENNIEKTYaNbHO AESTENbHOCTM NOKA He NOMYYKUNO 3Ha-
UNTENbHOTO PacNPOCTPAHEHNs B NPAKTUKE GONbLMHCTBA KPUCAMKLMIA. B CBA3MN C 3TUM GOMbIIMHCTBO
«TeXHOrasenein» UCNbITbIBAIOT CIOKHOCTM C NpUBNEUYEHNeM HaHKOBCKOrO MHAHCMPOBAHUA.

MpeoaoneHne BblleYKa3aHHbIX NPENATCTBUIN BO3MOXHO MWL NPW HANIMUMKM FOCYAAPCTBEHHOM
NOAAEPXKKM. B CBA3N € 3TUM B pAfe 3apyBeXHbIX PUCAUKLUA (YHKLNOHUPYIOT NPOrPaMMbl, Yber
Lenblo ABNAETCA KOMNNEKCHas NOAAEPXKKa «TexHorasenen»: Future Fifty (BeﬂMKoﬁpI/ITaHI/IH), Next
Global Champ (lOxHas Kopes), Mid-Tier Companies Development Programme (Manaii3us) u T. .

B T0 e Bpems rocyfapcTBeHHas NOAAEPXKKA «TeXHOra3enen» 0cobeHHO akTyanbHa Ans Poccum,
re rocyfapcTBo BbICTYNAET HEe TONbKO PErynaTopoM, HO U KpynHenwnm 6usHec-cy6bekToM, Npsamo
UNN KOCBEHHO 3aHMMalOWMUM [OMI0 OT TPeTh A0 70% HALMOHANbHOW 3KOHOMUMKM'. TakuM 06pa3om,

' TaK, 01 rocynapcTBa B pOCCUINCKON IKOHOMUKE COCTABASAET 33%, N0 MHeHuIo akcneptoB MB®: Bella, G. D., Dynnikova, 0., & Slavov,
S.T. (2019, March 8). The Russian state’s size and its footprint: Have they increased? IMF. https://www.imf.org/en/Publications/

(DepepanbHOIl aHTUMOHONOLHOI Cy6bI: TACC — Poccuiickue HoocT. (2019, mait 06). DAC 6 CMU: dong 2ocydapcmea 6 3Ko-
Homuke PO npeebicuna 50% u npensmcmeayem passumuto KoHkyperyuu. MAC. https://fas.gov.ru/publications/18306
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rocyiapCTBeHHble OpraHbl, rockopnopaunu U KOMNaHUu C rocyvyactuem ABnATCA prnHe|7|u1v|M|/| 3a-
Ka34ynKammn I/IHHOBEILLI/IOHHOIZ npogykuuu B Poccum.

Poccuitckas MHd)pacrpyKTypa noAaAEpXKN ﬁbICTDODaCTVI.U,VIX TEXHOJIOTMYECKMX KOMMaHWIA

B nocneaHue roabl B Poccum Takke Hauana Co3faBaTbCi Heobxofumas WHMPACTPYKTY-
pa Ans NOAREPXKWU «TexHorasenew». Tak, ¢ 2016 no 2019 I. (YHKLMOHMPOBAN NPUOPUTETHDIN
npoeKT MUHIKOHOMPa3BUTUA «ITOAAEPKKA YACTHBIX BbICOKOTEXHONOTUUHBIX KOMANAHUI-NNAEPOBY,
npeaycMaTpuBaBILMI IKCMEPTHBIN 0T6OP «TexHOra3enemn», COOTBETCTBYIOWNX Haubonee BbICOKMM
IKOHOMMYECKMMUTEXHONOTMUYECKUMXapaKTepUCcTMKam. OTobpaHHbIE KOMMAH MW CTaNN UMEHOBATbCA
HaLMOHaNbHbIMK YeMnuoHamu (Bcero 6onee 80 Takux KOMNaHWi, fanee — HaunoHanbHble YeMnuo-
HbI) U MOAYUNAK PasnuuHbie HopMbl HedMHAHCOBOW NOAAEPHKM CO CTOPOHBI MUHIKOHOMPA3BUTHA.
B 2019 r. HauMoHanbHble YeMNUOHbI NPU 3KCNEPTHON MOAAEPXKKE HEroCyAapCTBEHHOTO MHCTU-
TyTa pa3sutus «lUIHHONpaKTUKa» Co3[anu Accoumaumio GbICTPOPACTYWMX TEXHOMOTUUECKNX
KoMnaHui («HaumoHanbHbie YeMnUOHbI»). B KoHue 2019 r. Ans NPOABUXEHUA UHTepecoB AaH-
HOIl KaTeropuu KOMNaHWi BHYTPM annapaTta YnonHomoueHHoro npu MpesngeHte PO no 3awute
npas npegnpuxumarenei (nanee — busHec-om6yACMeH) 6bin CO3AaH UHCTUTYT O6ILECTBEHHOIO
ombyacMeHa B cepe 3awyuTbl NpPaB BbICOKOTEXHOMOTNYHBIX KOMNaHuiA-nuaepos (nanee —
061eCTBeHHbI OMbYACMEH).

B 2020 r. annapatamu busHec-ombyacmeHa u Q6LLECTBEHHOrO OMOYACMEHA NpU NOAAEpxKKe
Accoupaumm n NHcTuTyTa 3KOHOMUKN pocta uM. M.A. CTonbiNMHa 6biN NOATOTOBAEH CeLWanbHbIn
AOKNap no npo6nemam perynmpoBaHus 1 nPpaBonpuUMeHUTENbHON NPaKTUKK, CAEPXKMBAIOLLMM PA3BU-
THe BbICOKOTEXHONOMMYHbIX KOMNaHuiA (nanee — CnewumanbHblil foKnaa). B mae 2020 r. CneumanbHblit
[0KNaf 6bin1 nepenaH NMpesnaenty PO (B HaCTOALLMA MOMEHT OCYLIECTBAAGTCA Peanu3aLua mep nog-
AepkKu 3 CneLuanbHoro AoKnaja).

HDEAﬂa[aEMbIB Mepbl N0AAEPXKN ﬁbICTDODaCTVI.IJ,VIX TEXHOJIOTMYECKNX KOMMaHWIA

IKOHOMUUECKME NOCNEACTBUS KOPOHABMPYCA He 06OLNN CTOPOHON CEKTOP BbICTPOPACTYLLNX TEX-
HOMOTUYECKUX KOMNAHMIA. B TO e BpeMs ANs HEKOTOPbIX «TeXHOrasenen» AaHHbIA KPU3MC CTan
«OKHOM BO3MOMXHOCTEN». 3T0 0COGEHHO BUAHO HA npumepe «HaLMOHANbHBIX YEMNUOHOBY: TakK,
Hanpumep, komnaHus «XumPap» cosmectHo ¢ POMNW co3aana npenapar Ans neyeHns KOPOHaBmMpyca,
a Komnauusa «buokag» coBMeCTHO C fOCYAapCTBEHHbIM HAYYHbIM LIEHTPOM BUpyconoruu u buotex-
Honorun «BexkTop» NPOAONKAET OCYLLECTBAATb Pa3paboTKy BaKLUMHbI OT KOpOHaBuUpyca. Ha cynep-
KOMnNbloTepax Takmx «HaunoHanbHbIX YeMNUOHOBY, kak PCK n «T-Mnatdopmbi», MogenupyoTcs Ho-
Bble NeKkapcTBa NPOTMB BUPYCa, @ KomnaHus «back» nepenpodunupoBana cBON NUHUM NOJ BbIMYCK
CNeuKoCTIOMOB ANA paboTbl B YCNOBUAX INUZEMUN.

2 JKCMepTHbI LEHTP NpKU YNONHOMOYEHHOM 1 annapat O6LecTBEHHOM0 OMOYACMEHA B cepe 3aluTbl NPaB BbICOKOTEX-
HONOTMUHBIX KOMNaHMiA-nuaepoB. (2020). CreyuanbHbil doknad Mpesudenmy Pocculickoli Gedepayuu: Mpobaembi pezy-
NUPOBAHUS U NpasonpumeHumenbHoU Npakmuku, coepxuearowjue pasgumue 8bICOKOMeXHOMO2UYHbIX KOMNAHUU 8 Poc-
cutickoui Pedepayuu. YnonHomoueHHbIi npu Mpesupente Poccuiickoin Gefepauyum no 3awyte Npas NpeanpUHAMATENne.
http://doklad.ombudsmanbiz.ru/2020/6.pdf
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B T0 e Bpems AN 6OMbWMHCTBA «TeXHOra3enen» NaHAeMUsi KOPOHaBMUPYca BCe pPaBHO UMe-
Nna HeratusHble NocnefcTenA (0CO6EHHO YYBCTBUTEbHIM AN1A KOMNAHWUA CTaN AeULMT NUKBUA-
HOCTH, BbI3BaHHbIN 3afepKKaMi Onnarbl CO CTOPOHbI 3aKA3UNKOB MHHOBALMOHHON MPOAYKLMK).
Mpw 3T0M 6ONBIIMHCTBO POCCUNCKIX «TeXHOra3enen» pabotaloT B cekTopax B2B u B2G, cnegosatens-
HO, NOCNEeACTBUA NAHAEMUN KOPOHABUMPYCA HOCAT ANl HUX OTNIOKEHHDbIN 3dhheKT, a npUMeHeHne Mep
noaaepXKN Hanbonee akTyanbHO Ha TEKYLLEM 3Tane.

B cBA3M C 3TUM Mbl paccMaTPUBaEM CleaytoliMe Mepbl NOAAEPKKM «TexHOorasenen» B KauecTse
CMCTEMOOOPA3YIOLLMX.

1. YBenuueHne noporos Ans KBanuukaLum KomnaHui B kauectse MCI He MeHee ueM B 1Ba pasa.
Kak 6bIn0 yKka3aHO paHee, «TeXHOra3enu» A0CTaTOYHO BbICTPO NepepacTatT CyWecTByoWme nopo-
T ans KBanudukaumm B kauectse cy6bektoB MCI. B Poccum aaHHbIA nopor Ans kBanudukaumm
KOMNaHUuM B kauectse cy6bekta MCI cOoCTaBNseT B OTHOWEHUM NPeAenbHOro 3HaueHus aoxoaa
2 MApA py6., @ B OTHOLWEHUM CPeAHECNMCOUHON YMCNEHHOCTU PaBOTHNKOB — 250 uenoBeK. [laHHble
KpuTtepum ans kBanudukaumm B kauectse cy6bektoB MCI ABNAIOTCA 3aHMKEHHBIMIU MO CPAaBHEHNIO
C 3apy6eXHbIMU pUcanKLnamm (Tak, Hanpumep, B EBponeiickom coto3e npeaenbHblil pasmep A0X0-
fia Ana kBanudukaLum B Kauectse cy6bektos MCI cocTasnset 50 Tbic. @Bpo). B CBOIO ouepefb, 370
NULIAET 3HAUUTENBHOE UNCIO POCCUICKNX «TEXHOra3enen» WHCTPYMEHTOB nogaepkku MCI.

2. CoBeplieHCTBOBaHUE MeXaHW3Ma cnucaHusa pacxofoB Ha HUOKP. B coortBetcTBMM CO CTa-
TucTukoit 03CP 3a 2018 r. pacxoabl Ha HUOKP coctasunu 0,99% ot BBMN Poccum (ans cpasHeHus,
HanboNblUNi NoKasatenb B peTMHre y 3panns coctaBnser 4,94%). B T0 e BpeMA UMEHHO Hafo-
roBble Mepbl MOTYT CTaTb 3)eKTUBHbIM cTUMynom ansa npoBeaeHus HIOKP u, kak cnepcTeue, Koc-
BEHHbIMU MHCTPYMEHTaMM NOAAEPKKN MHHOBALWMIA. OAHAKO B HACTOALNA MOMEHT Mbl MOXEM Habnio-
AaTb CNabbli CNPOC POCCUINCKUX KOMMNAHWIA B OTHOLIEHWN HanoroBbiX Nbrot Ha HUOKP. B cBAi3n € 3TUM
Heo6X0MUMO TOUeuHoe BHeceHue B Hanorosblit KOAEKC N3MEHEHMNI, HaNPaBNEHHbIX HA YTOUHEHKE
nousatus HNOKP, ysennueHne noBblwarwwero koagduumenta pacxogoB Ha HUOKP ¢ 1,5 ao 2 n obec-
neyeHne 6anaHca MHTEPECOB HANOrOBOrO OpraHa M HanoronnatenbLyMka NPKU NPOBEAEHUM IKCNEp-
TU3bl OTYETA O BbINONHEHHbIX HUOKP.

3. Co3paHue nporpammbl NbFOTHOTO KPEAMTOBAHUA «TexXHOrasenen». B HACTOAWMA MOMEHT
CylLecTBYeT pAj nporpamm, HanpasneHHbIX HA NbrOTHOE KpeguToBaHWe TeXHONOrMYeckux Komna-
HUN (onepaTopaMM no Hum BbicTynaloT MCM baHk, ®oHJ BOpTHUKA U T. A.). B 60MblNHCTBE CBOEM
OHW HanpasfeHbl Ha cy6bekTbl MCI. B CBA3M C 3TUM HEOOXO[MMO CO3AaHME MPOrPaMMbl bFOTHOMO
KpefMToBaHMA «TexHoraseneir» 3a npeaenamu cektopa MCIN n/unu nokynateneit ux WHHOBALMOH-
HOW npoayKumuu. VIMeHHO Takas NPorpamma NOMOXET «TeXHOra3ensim» npeoaonetb AeduunT nuk-
BUAHOCTM M 1ACT BO3MOMHOCTb OCYLLECTBUTb HapallMBaHNe NPOM3BOACTBEHHbIX MOLHOCTEN.

3aKiyeHue

B 3aKnoueHmne xoTenocb 6bl OTMETUTb, UTO KTEXHOra3eNAM» BaXKHO NOMOraTb He TONbKO (UHaAH-
COBbIMW MexaHU3Mamu. NOMUMO YNOMSIHYTBbIX CUCTEMOOGpa3yIoWMX Mep NoAaepXku, Tpebyetcs
coT-noanepkKa, a Takke (OpMUPOBAHME COOTBETCTBYIOWLEN NpennpUHUMATENbCKON KYNbTypb
W KYNbTYpbl OTHOLIEHUS K TEXHONOTMYECKOMY GU3HECY CO CTOPOHDbI FOCYAAPCTBa.

3 OECD. (n.d.). Gross domestic spending on R&D. https://data.oecd.org/rd/gross-domestic-spending-on-r-d.htm
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ABTOp BblpaXaeT Hafexay, uTo KOMNEKC BbillenepeuncneHHbIX mep 6yaeT peannsosaH. B cBoio
ouepefb, 3T0 NOMOXET CO3[aTb HOBble BO3MOXHOCTY [N «TeXHOrasenen»: B NOCTKPU3NCHOE Bpems
3aHATb HOBblE TEXHOMOMMUYECKNE HULKM Ha MeXAYHAPOAHOM PbiHKE, a B 6onee JONrOCPOUHON nep-
CNeKTUBEe — MOBbLICUTb KaueCTBEHHble W KONMNYECTBEHHbIE MOKa3aTenu BKNaJa TEXHOMOrMUeCKMX
KOMNAHUIN B POCCUICKYI0 IKOHOMUKY.
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Abstract

This essay presents the main trends of changes in the labor market in connection with the digitalization of the
world economy. The interrelated problems of increasing labor productivity, reducing workplaces, and ensuring
effective demand are considered. The authors propose considering digitalization as a way of promoting creativ-
ity in workplaces, albeit having a delayed effect due to the lag in time for the establishment of a world new eco-
nomic order, during which services are becoming the main product, and digital platforms and ecosystems are
the main actors in the global economy. “Creativization” is a new term suggested by the authors, which means
a workplace that is being transformed by digitalization, whereby monotonous work processes are replaced by
intellectually intensive operations, art elements, and unique high-performance activities.
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AHHoTauus

B HacTosiweMm 3cce NpeAcTaBneH aHanu3 OCHOBHbIX M3MEHEHMI HA PbIHKE TPyAa, BbI3BaHHbIX LM(POBM3ALM-
e/l MUPOBOW 3KOHOMUKI. PacCMOTPEHbI B3aMMOCBSA3aHHble NPO6NEMbI NOBbILEHINS TPOM3BOAUTENLHOCTM TPYAA,
COKpaLLEeHMA paboumx MecT 1 0becneyeHns NNATEXECNOCOBHOro CNpoca. ABTOPbI NPeANnarakT paccMaTpuBaTh
undpoBn3aLmMio kak GakTop, CNOCOHCTBYIOWMIA PA3BUTUIO TBOPUECKOMO MOTEHLMANA PaboTHUKOB Ha pabo-
UMX MecTax, UTo COMPOBOXJAETCA YCTAHOBNEHUEM HOBOTO MMPOBOTO 3KOHOMMYECKOrO MOPAAKa, B KOTOPOM
YCNyru CTAHOBSATCA OCHOBHbIM NpoAYKTOM. LinchpoBble nnatchopMbl 1 IKOCUCTEMbI UTPAIOT OCHOBOMONAralo-
LUyt ponb B MUPOBOK IKOHOMMUKe. «KpeaTusn3aLms» — HOBbIN TEPMUH, NPESOKEHHBIN ABTOPAMH, CBA3AHHDIN
€ 0603HaUEHHbIMM BblLLE NPOLECCaMm, TPU KOTOPbIX MOHOTOHHbIE paboune npoLecchl Bce Honee yCnoXHALTCA
W TPeBYIOT MHTENNEKTYaNbHON 0TAAYM, @ TAKKE HECTAHAAPTHOTO MbILEHNA.

Kniouesble cnosa

uMtpoBM3aLuMs, PbIHOK TPYA], KpeaTuBM3aLmMa pabounx Mect, 6a3oBbiil fOX04

KondnukT untepecos ABTOpbI CO061LAIOT 06 OTCYTCTBUM KOH(IMKTA UHTEPECOB.
(DuHancnpoBanue liccnepoBaHme He UMeNo CNOHCOPCKOM NOAAEPKKN.

bnaropapHocTu ABTOpbI BbIpAXAIOT 6narogapHoctb MIIMO 3a npurnalwerne NPUHATDL yuactue
B HAayuHOW AMCKYCCMM HA CTpaHuMuax xypHana «Liucdposoe npaso» (Digital
Law Journal) n HagelTcA Ha NNOOTBOPHOE PA3BUTUE COTPYAHMUECTBA MEX-
Ay MTUMO, NeknHckum yHUBepcuTeTom LI3A0TYH 1 CTONMYHBIM YHUBEPCUTETOM
JKOHOMMKN 1 6U3HeCa.
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In this essay, we would like to share our observations of changes in the labor market during
the period of mass digitalization of business, government, and society in the world. When labor
market and wage reforms began in China, it was difficult to imagine that the labor market would
change so rapidly in a few decades. This situation is limited, however, in terms of China's popu-
lation, average age, and the prevalence of young people in the total population. For example, to
provide the population with income, it is necessary to create about 10-15 million new jobs annu-
ally; if the trend of population growth continues, the demand for new workplaces may increase
even more. However, the opposite effect has a gradual decrease in the share of young people in
the working-age population.

Chairman Xi Jinping has pointed out that “we should take advantage of the historical opportu-
nities that the digital economy provides to increase the medium and long-term growth potential of
the global economy” .

According to Premier of the State Council Li Kegiang, the post-COVID development of the Chinese
economy is already showing positive signals of revival: in April, for the first time since the beginning
of the year, industrial production in the country showed an increase of 3.9 %. China aims to create
more than 9 million new workplaces this year, and unemployment will be kept at 6 %. Another impor-
tant limiting component is the level of the digitalization of the economy. For example, in accordance
with the definition of a digital economy provided by the OECD methodology, China’s digital economy
forms about 6 % of the country’s GDP. The Chinese officials have set a goal to increase the share of
GDP made from the digital economy to 50 % by 20302

In terms of the digitalization of the economy, China demonstrates the global average, which adds
to the discussion about choosing the development path through either a free or a regulated market
economy. A free market economy, as is well known, is characteristic for Western countries, whilst a
regulated market economy is characteristic for Eastern countries. Undecided about either path of
development, countries are trying to alternately implement both models, in search of a recipe for
overcoming the global economic crisis (caused largely by the coronavirus pandemic). A free-market
economy, through self-regulation, forms a new economic order due to increased unemployment and
a decrease in the price of labor, which gives hope for the creation of new workplaces and a new
round of economic growth based on the digitalization of the economy. Institutionally, this is ex-
pressed in the creation and dominance of digital platforms and ecosystems in the market that can
significantly increase the efficiency of production operations in the value chain.

The regulated market economy — the model of which has been implemented in China in its most
complete form — provides for enhancing government participation in creating new workplaces, in-
creasing employment, and launching new economic growth through effective demand. In both mod-
els, as can be seen, the central point belongs to the labor market: that is, through it a new round of
economic growth will be carried out, albeit due to different instruments and, accordingly, with dif-
ferent consequences for the income of the population and the level of their life satisfaction. Highly
developed Western countries can afford a more “brutal” and faster way to ensure economic growth,
as poverty is understood in very different ways in Western and Eastern countries. The population of

' China Daily. (2016, September 28). G20 digital economy development and cooperation initiative delivered at 2016 Hang-

2 Zhang, L., & Chen, S. (2019). China's digital economy: Opportunities and risks (Working Paper No. 19/16). International
Monetary  Fund.  https://www.imf.org/en/Publications/WP/lssues/2019/01/17/ Chinas-Digital-Economy-Opportunities-
and-Risks-46459
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rich countries during a period of unemployment receives benefits from the state, which significantly
exceeds wages in the Eastern countries.

It could be countered that prices in these countries for food and utilities differ significantly. We
agree with this only in part, since the possibilities for rich countries to support the poor are higher,
and therefore the number of the poor (both in absolute terms and in percentage terms) is much
higher in Eastern countries, which are just gaining speed in economic development and catching up
with rich highly developed countries. Incidentally, the basic income model can be used in rich coun-
tries as a tool for regulating workplaces cuts due to the digitalization of the economy. This model is
hardly applicable in Eastern countries, both due to the vastly larger population, and due to the lack
of financial resources in the state budget, being burdened with the creation of production, transport,
and social infrastructure.

The presence of a large number of working, able-bodied people employed in agriculture also
has turned out to be a constraining factor for increasing labor productivity, since even digital tech-
nologies in agriculture increase it comparatively less than in industry due to the peculiarities of
agricultural production.

The problem of interaction between, and the mutual influence of, labor and capital was examined
in detail by Karl Marx. He noted that since the demand for labor is determined not by the amount
of capital as a whole but by its variable constituent alone, that demand falls progressively with the
increase of the total capital, instead of, as previously assumed, rising in proportion to it. It falls
relative to the magnitude of the total capital, and at an accelerated rate as this magnitude increases.
However, in fact, it is capitalistic accumulation itself that constantly produces — and produces in a
direct ratio of its own energy and extent — a relativity redundant population of laborers, i.e. a pop-
ulation greater than suffices for the average needs of the self-expansion of capital, thus a surplus
population’.

The noted limits and methodological basis allow us to determine the main trends of changes in
the labor market in connection with the digitalization of the economy. Thus, the growth of labor pro-
ductivity in high-tech digitalized and/or robotized industries is much higher than in industries that
are lagging behind in digitalization. The growth in labor productivity is accompanied by a reduction
in variable capital due to the release of labor and lower labor costs, alongside the replacement of
workplaces with robots. This affects the organic structure of capital, as the organic composition of
capital is in a direct ratio constant to variable capital; it can be noted that replacing living labor with
capital leads to an increase in organic composition. Technological progress, thus, causes an increase
in the labor productivity and the profits of digital platforms and ecosystems for robotized industries,
but on the other hand causes an increase in unemployment and a decrease in the rate of profit.

The structure of the economy in the digital age is undergoing even more significant changes than
in the era of globalization. Services are becoming the main product of labor, gradually displacing
goods. The coronavirus pandemic has further exacerbated this trend; the labor market reacted ac-
cordingly. While workplaces in the field of material production were closed, the service sector, on the
contrary, required more labor: the delivery of goods, online services from trainers, tutors, consul-
tants, etc. The education and healthcare sectors are actively exploring assorted methods of provid-
ing their services online.

The displacements of living labor and the reduction of workplaces have been partially compen-
sated by the creation of new workplaces designed to serve the new needs of capital; thus, new
professions related to digital technologies have emerged. However, the problem of retraining those

3 Marx, K. (1995). Capital (Vol. 1). Progress Publisher.
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who have lost their jobs in new competencies, skills, and professions remains a problem. It is unclear
who will pay for training; if the state budget pays, it is also unclear from which sources money could
be gotten.

In addition, the number of workplaces lost is higher than the number of new workplaces created.
With the development of the digital economy, it is possible that these volumes will become equal,
and this will be the best development scenario, since an increase in labor productivity will also
provide higher incomes through a change in the structure of employment and through reformatting
professions in the labor market. However, this positive scenario will be accompanied by a negative
one: job cuts and the release of labor force will sharply reduce effective demand, which will remain
in part and only for food products in the cheapest price sector. At the same time, the burden of the
state budget will increase in order to ensure a neutral social balance and prevent social upheavals.

It is important to note that, in the event of a negative scenario, social upheavals can primarily
affect developed countries, since these countries have long observed of a kind of agreement be-
tween the state and society about the progressive increase of the level of well-being in exchange for
political loyalty. Since roughly the middle of the last century, after the Second World War, measures
have been taken in Western countries to ensure that the growth of the population’s well-being ac-
companies citizens throughout their lives; this hahit was institutionalized, embedded, and began to
be taken for granted as an integral part of the social order. Job cuts and the digitalization of both
business and the public sector can change this agreement, even up to its complete cancellation. The
perception that a level of well-being is a given is completely different in Eastern and Western coun-
tries. Eastern society has not yet gotten used to the growth of prosperity, since each new global eco-
nomic crisis has led to a reduction in prosperity, followed by growth during boom periods and a new
fall during crisis and depressive periods. Western society has experienced crises and depression
much less significantly, as their economies recovered faster and remained in a period of prosperity
for longer. Today, the social upheavals caused by workplaces cuts and redundancies in the labor
force are much more dangerous for developed countries.

This is not to say that Eastern countries will be exempt from workplace cuts, but here citizens are
more prepared for difficult times due to their habit of surviving crises in more difficult conditions
than their Western comrades. Accordingly, in Eastern countries, the process of replacing material
production and consumption with intangible productions and the consumption of specific intellec-
tual-intensive goods and services (based on renewable sources) takes place more slowly. Even now,
representatives of Eastern countries are demonstrating creativity, resourcefulness, and a zeal for
quality education, while Western societies are rather depressive, since the picture of the world that
has formed over 70 years is dramatically changing in a manner for which society was not ready. The
trend towards the creation of workplaces has been accompanied by a gradual loss of the value of
commodity fetishism founded by Karl Marx. Private property rights cease to play an essential role in
the formation and development of industrial relations.

It is important to note that changes in the structure of production and a change in the vector from
material production to the production of services creates a unique situation for production, whereby
it can develop endlessly with the presence of effective demand; this is because the consumption of
services, like their production, is associated with the direct participation of the consumer, and con-
sumer needs are known to be limitless. The limit of possibilities for production has shifted towards
the curves of consumer budget constraints. This is where the main problem of the digitalization
of the economy manifests itself in full, in the form of workplaces cuts and a decrease in effective
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demand, about which Marx wrote. The budget constraint curve will shift the production opportunity
curve back, which will lead to a decrease in the rate of return of entrepreneurs.

Some authors point to possible solutions to the problem of laying off workers and reducing work-
place volume by increasing the income of such citizens from other sources. Among these authors, it
is particularly worth noting Brynjolfsson and McAfee*, Coldwell®, Ford®, Frey and Osborne’, Osipov?,
Srnicek and Williams®, Stroiteleva, Kalinicheva, Vukovich, and Osipov™, Standing", Van Parijs and
Vanderborght?, and finally the magnificent work of Pissarides®.

Their approaches to solving the problem of ensuring effective demand boil down to the formation
of new sources of income from the basic income model, and the reduction of taxes for the population
with low incomes, using a novel model of the forced corporatization of robotized industries in favor
of redundant workers. Taken together, such models can truly support laid-off workers and provide a
sufficient level of income for the population to get used to the “creativization” of workplaces with a
subsequent increase in their number.

“  Brynjolfsson, E., & McAfee, A. (2014). The second machine age: Work, progress, and prosperity in a time of brilliant tech-
nologies. Norton & Company.

5 Coldwell, D. A. L. (2019). Negative influences of the 4th industrial revolution on the workplace: Towards a theoretical
model of entropic citizen behavior in toxic organizations. International Journal of Environmental Research and Public
Health, 16(15), 26-70. https://doi.org/10.3390/ijerph16152670

6 Ford, M. (2015). Rise of the robots. Technology and the threat of a jobless future. Basic Books.
7 Frey, C.B., & Oshorne, M. A. (2017). The future of employment: How susceptible are jobs to computerization? Technological
Forecast and Social Change, 114, 254-280. https://doi.org/10.1016/.techfore.2016.08.019

& Osipov, V. S. (2019). The rise of unemployment in the cyber economy. In V. Filippov, A. Chursin, ). Ragulina & E. Popkova
(Eds.). The cyber economy. Contributions to economics (Vol. 2, pp. 105-116). Springer, Cham. https://doi.org/10.1007/978-3-
030-31566-5_11

°  Srnicek, N., & Williams, A. (2016). Inventing the future. Postcapitalism and a world without work. Verso Books.

" Stroiteleva, T. G., Kalinicheva, E. Y., Vukovich, G. G., & Osipov, V.. S. (2019). Peculiarities and problems of formation of industry
4,0 in modern Russia. In E. Popkova, Y. Ragulina & A. Bogoviz (Eds.). Industry 4.0: Industrial revolution of the 21st century.
Studies in systems, decision and control (Vol. 169, pp. 145-153). Springer, Cham. https://doi.org/10:1007/978-3-319-94310-7 14

" Standing, G. (2008). How cash transfers promote the case for basic income. Basic Income Studies, 3(1), Article 5.
https://doi.org/10.2202/1932-01831106

2 Van Parijs, P, & Vanderborght, Y. (2017). Basic income. A radical proposal for a free society and a sane economy. Harvard
University Press. https://doi.org/10.1111/spol.12450


https://doi.org/10.1111/spol.12450

Digital Law Journal. Vol. 1, No. 3, 2020, p. 14-20
Liu Dun, Geng Yuan, Yuan Lunqu / The Age of Digitalization: Tendencies of the Labor Market

The authors’ contribution:

Liu Dun — scientific editing, general formulation of research tasks, creating the new term, determination of the
development tendencies of ‘workplace’ concept.

Geng Yuan — editing, creating the new term, analysis of definition ‘creativity.

Yuan Lunqu — scientific editing, determination of research methodology, analysis of the labor market in connec-
tion with the digitalization of the world economy, creating the new term.

Bknap aBTOpOB:

flyub J1. — HayyHOe pefaKTMPOBaHuUe, 0611as NOCTAaHOBKA NCCNEf0BaTeNbCKIX 3a4ay, CO3JaHNe HOBOTO Tepmu-
Ha, onpeaeneHune TEHAQHLI,I/M Pa3BUTUA NOHATUA «paﬁoqee MecTo».

l0aHb I. — peakTMpoBaHue, aHaNN3 ONpeeneHins «KKPeaTuBHOCTbY, CO3/aHNe HOBOTO TePMUHA.

Nynbuoii 10. — HayuHoe pefaKTMPOBaHWe, onpeaeneHue MeTO40N0TMM UCCNeA0BaHWS, aHANKU3 PbIHKA TPyaa
B CBA3Y C LUpoBU3aLMEN MUPOBOI IKOHOMUKH, CO3AHNE HOBOTO TePMUHA.

Information about the authors:

Liu Dun — Dr. Sci. in Economics, Labor Economics Department, School of Economics and Management, Beijing
Jiaotong University, Beijing, People’s Republic of China.

Geng Yuan* — Dr. Sci. in Economics, Labor Economics School, Capital University of Economics and Business,
Beijing, People’s Republic of China.

Yuan Lunqu — Professor, Labor Economics Department, School of Economics and Management, Beijing Jiaotong
University, Beijing, People’s Republic of China.

CeepeHus 06 aBTOpax:

Ayhb J1. — [OKTOP IKOHOMUYECKMX HAYK, PaKynbTeT IKOHOMUKM TPYAa, LLKona IKOHOMMKN 1 MeHemKMeHTa, Me-
KUHCKUIA yHUBepcuTeT LI3AoTyH, MekuH, Kutaiickas HapoaHas Pecnybnuka.

0aub I.* — [OKTOP IKOHOMMUECKMX HayK, LLIKONa IKOHOMMKM TPYAA, CTONUUHDIA YHUBEPCUTET IKOHOMUKM 1 6U13-
Heca, MekuH, Kntaiickas HapoaHas Pecny6nuka.

Nynbuoit 10. — npodeccop, GakynbTeT IKOHOMUKI TPYAA, LUIKONA IKOHOMUKN 1 MEHeMKMEHTA, MeKMHCKIR YHU-
Bepcutet Li3soTyH, NekuH, Kutanckas HapogHas Pecny6nuka.

20 ESSAYS



https://doi.org/10.38044/2686-9136-2020-1-3-21-39 M) Check for updates.

(@)Y 20 |

CTATbU

PUCKM NPOBAMAEPA, CBA3AHHBIE |
C HEONPEAENEHHOCTbIO MPABOBOU
[NPUPOJIbI [10JIb30BATE/ILCKUX
COTNTALLEHWWA OHNTAMH-UTP

M.A. AHgpuanoBa’, 3.B. BnaceHko

MOCKOBCKMI rOCYAapCTBEHHbIA UHCTUTYT MEX/IYHAPOAHBIX OTHOLIEHMA
(yuusepcuter) MUJ Poccuu
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AHHOTaUWA

B npakTuke cynoB Poccuitckoit Deepaumm cornalieHine, 3akniouaemMoe Mexay NpoBangepom 1 noab3osarenem
npu CO3AHUN aKKayHTA B OHNAIH PONEBOI Urpe, TONKyeTCs No cTatbe 1062 MpaxaaHCKoOro kofekca PocCnCKOM
Mepepauun «o6 urpax u napu». Takum 06pa3om, faHHbIA BUA OTHOLWEHMIA He NMORNEXMUT Cyfe6HOMY paccMoT-
peHunto. OAHaKO 3TOT noaxoA BPAA NU MOXET COXPaHWUTbCA HAAONI0 KakK He Bbl,qep)KI/IBaIOLI.I,I/II;I KPUTUKWK;
OH MOXET 6blTb UCTONKOBAH TOMbKO KaK MOMbITKA CyaoB OTropoanTb cebsa oT pelieHnsa Bonpoca 0 BMUPTyanb-
HOI7I COBCTBEHHOCTH. HaCTOFII.I.I,aﬂ CTaTbhAl NOCBALLEHA OCMbICNEHNIO OCHOBHbIX PUCKOB nposaﬁnepa, CBA3aHHbIX
C HeonpeaeneHHOCTb0 NPaBOBOrO CTaTyCa NO/Ib30BATE/IbCKOr0 COrndlleHus, Ha npumepe aHanksa yCﬂOBI/II;I
oKa3aHus ycnyr Riot Games — nonb30BaTeNbCKOro COrnaleHus oHnanH-urpbl League of Legends.

B KauecTBe OTAENbHbIX MPUMEPOB aHANU3NPYIOTCA Takne MNONMOXEHUA NONb30BaTe/IbCKOro CornalieHus,
KaK 3anpeTt Ha nepefayy aKkayHTa U nonyvyeHue nonb3oarenem goctyna K BUPTyalbHOMY KOHTEHTY NCKNIOUN-
Te/lbHO Ha OCHOBaHUK fJOroBopa OFpaHI/I'-IEHHOﬁ NINLEH3NN.

ﬂflﬂ JOCTUXEeHNUA uenn nccnenoBaHua aBTopbl OCYLLECTBNAIOT 0630p }opmanecmﬁ nitepatypbl No AaHHOI;I
cepe, NPOBOASAT aHANM3 NONOXEHMIA YCNOBUIA OKa3aHUs ycnyr Riot Games, BbISCHSIOT pa3nuums B 3aKOHOAA-
TeNbHbIX NOAX0AAX B NpaBONOpPAAKaX OTHOCUTENbHO OTAENbHbIX BOMPOCOB, COCTaBNAOLWUNX 06beKT nccnenoBa-
HUA, a TaKKe onpeaenatT aCnekTbl N0N1b30BaTENbCKOr0 CornaleHna, o4eBnaHO coaepXallne pucku ana npo-
Bailepa urp.

ABTOpr NPUXOAAT K BbIBOAY O TOM, YTO MHOrOMNonb30BaTe/IbCkne OHﬂaﬁH-VIprI - cq)epa, TAroTerowan K camo-
perynupoBaHuio. Bvay 3TOro, HaCKO/IbKO 3T0 BO3MOXHO, cneayetr MUHUMU3NPOBATb PUCK HapyLleHUaA 6anan-
Ca mexay BO3MOXHOCTAMMN CamoperynnpoBaHna u HeoﬁXOAVIMOCTbIO HeponyweHna 3110y|'|0Tp86ﬂeHI/II7I CNOXuUB-
LIJEI7ICH CMTyaLI,I/IeVI CO CTOPOHbI y4aCTHNKOB.

0CHOBHOI7I NCTOUYHUK perynupoBaHud 0TH0I.IJEHI/II7I, BO3HUKAKOLWMX mexay np03a|7|,qep0M W UTPOKOM, — NOJNIb30Ba-
TenbCKoe COornaleHne MoXeT 6biTb KBaﬂMCbI/ILI,I/IpOBaHO KaK CMELIJaHHbII?I aorosop. Takas KBaJ'II/I(bMKaLLMFI, OJ1HaKo,
HeceT B cebe puckana npOBanepa, 3aKfIIOl-Ia}OI.LI,I/II7ICFI B CNIOXXHOCTK onpefeneHuns I'IOCJ'IenCTBI/Iﬁ NCcnNonb3oBaHUA
B KayeCTBe eAnHOro JOKyMeHTa CornalleHund, B KOTOPOM COUETAOTCA pa3inyHble Lenn, HaunHasa OT onpeaene-
HKs o6bema 06p360TKVI nepcoHanbHbIX AAHHbIX UTPOKA W 3aKaHUMBAA 3aKpen/ieHnem npaBoBOro pexuma ak-
KayHTa nofib3oBatens. Conepmammﬁcn B N0/1b30BaTe/IbCKOM COMalleHnn 3anpeT Ha nepedady yHETHOI7I 3anucu
NpN 3TOM C TOUKW 3pEHUA JECTBYIOLET0 POCCUICKOTO 3aKOHOAATeNbCTBA Haubonee NpuemMnemo paccmaTpu-
BaTb KaK 3anpeT Ha coBeplleHune Leccuu C Lenbto obe3onacutb nposaﬁ,qepa OT PUCKa OTBETCTBEHHOCTU 3a Hapy-
LeHue TpeﬁOBaHMI?I Nno 3alinuTe nepCoHanbHbIX JAHHbIX. OTCVTCTBMe cneunanbHOro perynupoBaHunsa OTHOI.IJeHI/II;I,
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BO3HMKAIOLNX B MHOTOMONb30BATeIbCKUX OHNAMH PONEBbIX UTPpax, NO3BOMSET NPOBaAepy NOCPEACTBOM YCNo-
BMI NOMb30BATENBCKIUX COMNALIEHNA 06ONTU PUCK PACTIPOCTPAHEHMS OXPaHbl aBTOPCKUX NPaB UTPOKa Ha BUPTY-
A/bHbII KOHTEHT, CBA3aHHDIM C YYETHOI 3aN1Cbio NOCNEAHErO.

ABTOpbI NPEANONAraloT, UTo MCMONb30BaHME aHANora aMepuKaHCKOM AOKTPUHbI “sweat of the brow” B nonb-
30BaTe/bCKMX COTNALIEHNSX MOXET [0 U3BECTHOW CTEMEHN CHATb PUCKM NPOBaifepa, CBA3aHHbIE C peanbHbIM
OTHOLUEHMEM UFPOKOB K BHYTPMUTPOBOMY UMYLLECTBY.

Knioyesble cnosa
nonb30BaTe/bCkoe cornatleHue, ,IJ.OFOBOD I'IpI/ICOE):lMHEHI/Iﬂ, HepaBEHCTBO neperoaoprlx BO3M0)KHOCTeI7I CTO-
pOH, KI/I6€|JCI'IOpT, Mrp030|7| aKKayHT, 3alinTa I'IepCOHa)'IbeIX AaHHDbIX, BVIpTyafleblﬁ KOHTEeHT

KoHdpnukT untepecos ABTOPbI CO06LAT 06 OTCYTCTBIN KOH(IUKTA MHTEPECOB.
(uHaHcupoBaHue WccnefoBaHme He MMENO CMOHCOPCKOW NOAAEPIKKN.

[nga uuTNpoBaHNA AnppuanoBa, M. A., Bnaceko, 3. B. (2020). Puckn nposaiinepa, CBA3aHHble
C HeonpeneneHHOCTbi0 MPaBOBOW MPUPOALI MOMb30BATENbCKUX COMMALIEHNN

* ABTOP, OTBETCTBEHHDIN 33 NEPEenmCKy
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Abstract

In the practice of the Russian courts, when creating an account in an online multiplayer game, any agreement
concluded between the provider and the user seems to be covered by article 1062 of the Civil Code of the
Russian Federation, which is why this topic is not subject to judicial examination. However, this approach is
unlikely to be applied for much longer, as it does not stand up to criticism. It can only be interpreted as a court
attempt to insulate itself from the issue of virtual property. This article is devoted to the consideration the key
risks to a provider related to the uncertain legal status of an online games’ terms of use, particularly the pro-
hibition to share a user’s account or login credentials with anyone and a user’s actual rights to virtual content
associated with his account.
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To achieve the research goal, the authors review the legal literature and perform a case study in this area, use

a comparative method to identify legislative approaches in different legal systems regarding a user’s rights to

their account and the virtual content connected with it, and determine the aspects of the user agreement that

obviously contain risks for the provider.

As a result of the research, the authors conclude that online multiplayer games are a sphere that tends to

self-regulate. Therefore, to the extent possible, the risk of imbalance between self-regulation capabilities and

the need to avoid abuse of the current situation, both by providers and users, should be minimized. The main

source of regulation for relations between providers and players remains an agreement between them, which

can be qualified as a mixed contract. However, such a qualification carries a risk for the provider, due to the com-
plexity of determining the consequences of using the agreement as a single document, which combines various

goals, ranging from determining the amount of processing of a player's data and to fixing the legal regime of a

user's account. Regarding prohibition to share a user's account, the authors assume that, according to Russian

legislation, the most appropriate path is to determine it as a prohibition of assignment to secure providers from

the liability for protection of users’ data. The lack of special regulation in this area allows the provider, through

the terms of use, to sidestep the potential risk of protecting the player’s copyright on virtual content associated

with his account. The authors, however, suggest that using an analogue of the American “sweat of the brow”
doctrine in user agreements can to a certain extent remove the provider's risks associated with the players’ real

rights to their in-game property.
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Beesenne

B pe3ynbraTe «MrpoBOii peBONOUMM KOHLA XX Beka» MosABWNAchb Takas KaTeropus urp,
KaK MHOTOMONb30BaTeNbCKMe PONeBble OHNANH-Urpbl (N0 TEKCTY CTaTbit 6YAYT MCNONb30BaHbI TEp-
MUHbI, Cofiepxalmecs B Ycnosusax okasaHus ycnyr Riot Games — nonb3oBaTenbckoe cornalue-
Hue Nurn Nlerens (League of Legends)' (nanee no Tekcty — Ycnosusd, LOL COOTBETCTBEHHO), aB-
TOpbI He CTaBUNW nepen CO60M LieNb UX OLEHKN WM TeOPeTUYECKOW nNpopaboTKu). CMbICT 3TUX
Urp, KaK NpaBKUNo, 3aKNOYAETCA HE B AOCTVKEHUN KaKON-NUGO KOHEUHOWN Lienu, a B BOSMOXHOCTY
nonb3oBaTens ynpasnaTb AeMCTBUAMMU NEPCOHAXA, B3AUMOARICTBYA C APYrMMM NONb30BATENAMU
UMW e BbIMbILWAEHHBIMI FeposIMI, NOABNEHNE KOTOPbIX CBA3AHO C OTAENbHbIMM COOLITUAMMN, NPO-
MUCAHHbIMK B CKPUNTAX UTPbI.

T Ycnosus okasauua yenyr Riot Games. (2020, auBapb 15). Riot Games. https://www.riotgames.com/ru/terms-of-service-RU
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lMonynApHOCTb TaKNUX Urp B NoCefHee Bpems TO/bKO BO3pacTaer. [1o nporHo3am, ¢ 865 MiH fonna-
pos CLLA B 2018 rogy muposble foxofbl BO3pacTyT A0 1,79 mapa B 2022 rogy>

OfHUM 13 npumepoB MOXeET cnyxuTb LOL — ponesas Bugeomrpa C 3neMeHTaMm CTpaterun B pe-
anbHoM BpemeHM, pa3paboTaHHas KomnaHuen Riot Games B 2009 rogy. C 2011 roga npoBoANTCSA
eXEeroAHbli uemnuoHat mupa no LOL. B uemnuoHate no LOL 2019 roa NpUHANK yyacTue KOMaHAbI
13 13 pernoHoB Mupa, NpuYem COpeBHOBAHUA TPAHCIMPOBANMCH HA 16 A3bIKaxX. 3a XOAOM yeMnuoHa-
Ta Habnganu 6onee 100 MUNIMOHOB UENOBEK, MAaKCUMANbHOE KONMUYECTBO 3puTeNnen, OfHOBPEMEH-
HO CneaswmX 3a TpaHCAALMEN, NPULLNOCH Ha PUHANbHDBIA payHA U COCTABUNO 44 MUNNIMOHA YeNoBeK’.

Ecnu 6bITb TOuHee, LOL — He NpoCTO Mrpa, 370 OANUH U3 Hanbonee yCnewHbIX KU6epCnopTUBHbIX
NPOEKTOB HalMX AHEH.

UcknounTenbHas nonynapHocTb kubepcnopta u LOL Kak ero KOHKpPeTHOro nposiBNeHus coveta-
eTca C haKTUUECKMM OTCYTCTBUEM PerynupoBaHua 1ol cdepbl (knbepcnopta B LENOM 1 ero oTAeNb-
HbIX 3NIEMEHTOB B BUfE UrPOBbIX aKKAYHTOB 1 BUPTYa/bHbIX NpeaMeToB) B npase. bonee Toro, oue-
BUAHbIE NepCreKTMBbI NOABNEHMA UCUEPNbIBAILLEr0 PerynmpoBaHna OTCYTCTBYIOT.

B npakTuke cypos Poccuiickoi Qepepauun COrnalleHne Mexay NPoBanfepom U Mnoib3oBa-
Tenem Tonkyetca no cratbe 1062 MpaxaaHckoro Koaekca Poccuickoit ®epepauun’ (nanee — TK PO)
«06 urpax u napu». PaHee cyabl enany OfHO3HAUHbIA BbIBOA O TOM, UTO JaHHbIA BUA OTHOLIEHWI
He noanexuT cyne6HoMy paccmoTpeHuio. Cenuac B cyfae6HON NPAKTUKE YKe MOXHO BCTPETUTD pelue-
HUS, YTOUHAIOLLME TONKOBaHMWe cTaTbit 1062 TK PO npumeHuTenbHO K Uccnenyemon cdepe.

Hanpumep, B MoctaHoBneHuu lMpesnguyma MocKoBCKOro ropofckoro cyaa ot 24.05.2013 no aeny
NC 44r-45,

OpraHu3arop 3a6noKMpoBan akkayHT NoNb30BaTeNs, UTo NPUBENO K BO3HUKHOBEHMIO Copa.

CornacHo ctatbe 1062 'K PO:

«TpeboBaHUA rpaXaaH U PUANYECKIX NIALL, CBA3AHHbIE C OpraHU3aLMen Urp U Napu UK ¢ yua-
CTUEM B HUX, He MOANEXAT CYAEOHON 3aluTe, 33 UCKNIOUEHUEM TpebOBaHNIA UL, NPUHABLINX Yua-
CTMe B Urpax Unu napu nog BANSHUEM 06MaHA, HACUANA, YTPO3bl UK 310HAMEPEHHOTO COrNaLleHUs
WUX NpeACTaBMTENS C OPraHU3aToOPOM UTP MW NapK, @ Takke TPe6OBaHMM, YKa3aHHbIX B NYHKTE 5 CTa-
Tby 1063 HacToALwero Kogekca».

MyHKT 5 cTatbyn 1063 TK PO yTOUHSAET, UTO B CNYUae HEUCMOMHEHNA OPraHM3aTOPOM Urp 0653aH-
HOCTW NO BbinnaTe BbIMrPbIla B MPEAYCMOTPEHHDBIX YCI0BUAMM NPOBEAEHUSA Urp pa3mepe YYacTHUK
BNnpase TPeboBaTb OT OPraHNU3aTopa Urp BbINAATHI BLIUIPLILA, @ TAKXKE BO3MELLEHNA YObITKOB, Npu-
UMHEHHbIX HapyLWeHMeM JOroBopa CO CTOPOHbI OpraHu3aTopa.

Cyn nogTeepaun npumeHeHne nyHkta 1 ctatbu 1062 TK, 04HAKO MOAYEPKHYN, UTO CnefoBano
YTOUYHWUTb BONPOC O TOM, HACTYNUAK MK ANA UCTUA B pe3ynbrate 6MOKMPOBKN OTBETUNKOM UrpOBOrO
aKKayHTa Kakue-nubo HebnaronpuaTHbie NOCNEACTBUA.

Cyn pasgenun fBa BONPOCA: BOSMOXHOCTb NPOAOMKEHUA YUACTUA B UFPEe U BO3MOXHOCTb Tpebo-
BaTb KOMMEHCALMMU NPUUMHEHHDIX GNOKMPOBKOM akKayHTa YObITKOB.

Takum 06pa3om, faxe npumeHeHue ctatbi 1062 FK PO He 03HauYaeT NOAHOIO UCKMIOUEHUS Corna-
LIeHNA ¢ nonb3osarensmMn U3 NpaBoBOro NPOCTPAHCTBA.

2 Gough, C. (2020, July 13). Leading eSports tournaments worldwide as of March 2020, by prize pool. Statista.
https://www.statista.com/statistics/517940/ leading-esports-tournamets-worldwide-by-prize-pool

3 Webb, M. (2019, December 18). More than 100 million people watched the ‘League of Legends’ World Championship, ce-
menting its place as the most popular esport. Business Insider. https://www.businessinsider.com/league-of-legends-

world-championship-100-million-viewers2019-2

4 TpaxpaHckuii kopekc Poccuitckoi Gepepauun (yactb nepsas) ot 30.11:1994. NO 51-03 (8 pea. 21.05.2020).
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B 3TOM cBeTe 0C06eHHYI0 BaXXHOCTb NpuobpeTaeT NpaBuabHAA KBANUUKaLMA LOTOBOPHbIX OTHO-
LIEHWIA, BO3HUKAIOWMX MEXay NPoBailepoM U nonb3oBaTenem, Npexpie BCero nocpeactBoM Bbipa-
XEHUS COrnacua UrpoKOM Ha yCnoBKs NOMb30BATENCKOIO COraLleHns.

MpaBoBas NpMpoaa NoMb30BaTENbCKIUX COTNALIEHNI Y)Ke CTaHOBMMACh NPEAMETOM UCCNeA0BaHNS
B HeKOTOpbIX pabotax. ABTopbl (hOKYCMpPYIOTCA B OCHOBHOM Ha OTAENbHbIX acreKTax perynuposa-
HWUA OTHOLWIEHMI B MHOrONO/b30BATENbCKUX PONEBbIX OHNAWH-Urpax. Hanpumep, E. B. CyTbipuHa
u K. 3. KanuHepoBa paccmaTpuBaloT npakTMyeckue npobnaembl, BO3HUKLIKE B CBA3M C NPU3HAHUEM
B Poccun knbepcnopta B kauectse ouunanbHOro Buaa cnopta. K Takum npobnemam oHM, B YaCTHO-
CTW, OTHOCAT OTCYTCTBME CMELMANbHOTrO 3aKOHOAATeNbCTBA B 3TOW 06MACTM, OTCYTCTBME [OMXK-
HOW perncTpauun KubepcnopTUBHLIX KOMaHA U 06LLEA0CTYNHOCTb KN6EPCNopTa, T. €. BO3MOXHOCTb
[0CTYNa K UrpoBoOMY KOHTEHTY Nto60ro nuua, MMeIoLWero COOTBETCTBYIOWEe 060pyA0BaHNe, 6e3 yue-
Ta ero MHAMBMAYANbHbIX XapaKTePUCTUK, Npex/ae Bcero Bospacta (Sutyrina & Kapinerova, 2018).

MeToz0m0rMs UccneA0BaHNs

CocTaBnsiouwen NpegMeTa UCCNeA0BaHNSA HACTOALLEN CTaTbl CTano MoMb30BaTeNbCkoe Coralle-
Hue LOL. B kauecTBe NMONOXEHWIA, Bbi3bIBAIOLWMX 0CO6bI MHTEPEC C NPABOBOIA TOUKN 3PEHNS, aHa-
NN3NPYIOTCA 3anpeT Ha nepeaauy akkayHTa 1 3aknioueHne JOroBopa 06 orpaHUueHHOI NMLEH3UN
B OTHOLIEHWI BUPTYaNbHOTO UMYLLECTBA.

Llenblo HACTOAWLEr0 MCCNEROBaHMA CTaNo BbiABNEHME NOTEHUMANbHBIX PUCKOB, CBA3AHHbIX
C Heonpe/eneHHOCTbIO NPaBOBOI NPUPOAbI MONb30BATENbCKNX COMMALIEHNH, HA TIpUMEpe NoMb30-
BaTENbCKOro cornawenus LOL.

[N LOCTMMEHUS YKa3aHHOW Lenu aBTOpbl OCYLECTBUAM 0630p NUTepatypbl B AaHHOW 06Ma-
CTW, NPOBE/M aHaNu3 OTAEe/bHbIX NOMOKEHUA YCIOBMIA, UCMONb30BaNN KOMNAPATUBMCTCKUIA METOR
ANS BbISIBNEHMA 3aKOHOAATE/NbHbIX NOAXOA0B B Pa3HbIX NPaBONOPAAKAX OTHOCUTENBHO OTAENbHbIX
BOMPOCOB, COCTABNSAIOWMX 06BEKT MCCNEA0BAHMSA, @ TAKIKE NOCPEACTBOM HAyUHOTO MOAENUPOBAHIS
CMPOTHO3MPOBANH, OTHOCUTESIBHO KaKWX aCMeKTOB MOJb30BaTeIbCKOTO COMMalleHUs BO3MOXHO Mo-
AIBNEHUe CNeLManbHoOro perynupoBaHims.

Ha cerogHs eAUHCTBEHHbIM 3D(EKTUBHBIM UCTOUHMKOM PErynMpPOBaHMUA OTHOLWEHWIA, BO3HUKaAIO-
WKMX MEeXAy nonb3oBaTeseM M NPOBaiAepoM B MHOMOMONb30BATENbCKUX PONEBbIX OHMANH-UIPaX,
0CTaeTCs No/b30BaTENbCKOE COMMALIEHMeE, KOTOPOE 3aK/I0UaeTC NOCPEACTBOM BbIPaXEHMUS UTPOKOM
COrnacus Ha ero yCnoBuA Npu CO3AaHUN YUETHON 3anucy.

Bmecte ¢ Tem npaBoBas KBanuduKaLma nob30BaTeNbCKNX COMALIEHWA B LENOM U OTAEMbHBIX €ro
MONOMXEHNIA B YaCTHOCTH BCE eLLe OCTAaeTca NPEAMETOM ANCKYCCUIA. B 3TOM CBeTe NPeACTaBAAETCA Ba-
HbIM 0603HAUNTb Te PUCKI, KOTOPbIE KPOIKTCS B HEONPeAeNeHHOCTH N0/b30BaTENbCKOTO COMMALLEHNS.

ABTOpPaMI B pamKax HacToAllel CTaTbin NpeanonaraeTca nocneaoBarebHo uyunt: (1) npobne-
Mbl, BbI3BaHHbIE HEOMPENENEeHHOCTbIO LLEEHTPANIN30BaHHOTO PerynMpoBaHus B AaHHOI ctepe, 1 ponb
MO/b30BATENbCKOTO COMMALIEHNA B 3TOM KOHTEKCTE; (2) NOCNeACTBMA peanu3auum pasHblx Moaxo-
0B K KBanuduKaLum [OroBopa, 3aKniuaemMmoro Mexay npoBaiaepom n Urpokom; (3) pasnuuxble
B3MAAbI HA TaKME MOMOXEHMA MONMb30BATENbCKOMO COMMALIEHNS, Kak 3anpeT Ha nepeaayy akkayH-
Ta, U CY6CTAHTUBHOE HaMOMHEHUE KAaTeropuu «y4YeTHas 3anucb»; u (4) 0cobeHHOCTH 3aKpenneHus
B NO/b30BATENbCKOM COMMALIEHNI UHCTUTYTA «BUPTYaNbHbIA KOHTEHT» 1 BO3MOMHOCTb MOABNEHUSA
CneLyanbHOro PerynnpoBaHns Ha 3TOT CYET.

MoMMMO YKa3aHHbIX PUCKOB, aBTOPbI CTAPAIOTCA aKKYPaTHO OTHOCMTLCS K UTPOBOMY MPOCTPAHCTBY,
CBOGOZHOMY OT U3NUWHUX IOPUANUECKUX M IKOHOMUUECKUX OrpaHnueHuiA.
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Pesynbrathl

0Z4Ha U3 camblX CNOPHBIX C NPABOBOI TOUKM 3pEHNS CUCTEM NPABOBbIX OTHOLIEHUIA — OTHOLEHMUS,
BO3HMKAIOLME B BUPTYasbHOM NPOCTPAHCTBE. [1paBo He B COCTOSHUM MOCNETb 3a ObICTPO MEHSIOLLM-
MICA TEXHNUYECKUMM BO3MOXHOCTAMMU.

ECTb 1M ONAcHOCTb HEOCTOPOXXHO NPUUMHUTb C MOMOLLbIO NPaBa BPes aBTOHOMHO (DYHKLMOHMPY-
loweil cucteme? Becbma BepoSATHO.

MoeT N1 NpaBo BOBCE BO3AEPKATbCA OT BMELIATENbCTBA B PErynupoBaHine 3ToM cpeabl? Ha Haw
B34 — BMNOJHE, €CAN 3TO HE MPUBEAET K BOMMIOLLMM CIYYaAM 3110yNOTPEBAEHUS TPABOM.

YTO MOXET BbITb PACCMOTPEHO B KAUECTBE TAKOBOTO B COBPEMEHHbIX peanusx? — lpefoctaBnenue
nonb3oBarenem JOCTYNa K CBOEMY aKkayHTy ApyruM nuuam.

Kakue npaBoBble MexaHU3Mbl MO3BOSIOT 3aLMTUTL NPABA W 3aKOHHbIE MHTEPEeChl NPoBanAepa
1 NONb30BaTeNs B 3TOM CBA3U? — EANHCTBEHHDIN OTHOCUTENbHO 3((EKTUBHBIA CNOCO6, CYLLECTBY-
IOWNIA HA AAHHbIA MOMEHT, — YCTAaHOBNEHME B MONb30BATE/IbCKOM COTMALIEHMA NPSMOro 3amnpe-
Ta Ha nepefayy YYeTHOM 3anuch U 06S3aHHOCTI NONb30BaTeNs COXPAHATb KOH(MAEHLMANbHOCTb
CBOWX [JaHHbIX. BMecTe ¢ TeM Takoe NONOXeHME NONb30BATENbCKOTO COMMAlleHNs (hakTUYEeCKM 3aLu-
LAeT NUWb MHTEPECHI NPOBaNAEPa, OrPAHNUMBARA €r0 OTBETCTBEHHOCTb 3a HapyLeHue TPe6oBaHNit
MO 3alLuTe NEPCOHaNbHbIX AAHHBIX.

Kakue OTHOWEHNA MOTYT BCe Xe NONYYNUTb 3aKpenneHne B 3aKOHOAATENbCTBE B Oyaywem? —
OTHOWeHNA, BO3HUKAIOLME MeXAY NPOBANAEPOM U UTPOKOM OTHOCUTENIbHO aKKAyHTa W CBS3aH-
HOTO C HUM BUPTYaNbHOro KOHTeHTA. Copepxalumecs B YCNOBUAX NONOXEHUS BO MHOTOM yMans-
10T NO3NLMI0 UTPOKA B OTHOLIEHWUN NPUOBPETAEMOro M CO34aBAEMOro UM NepCcoHaxa. BoamoxHo,
yacTb npo6nem, CBA3aHHbIX ONpeAeneHUeM aBTOPCKUX MPaB Ha BUPTYaAbHOE MMYLLECTBO, MO-
KET 6bITb peleHa B Cyyae NpuMeHeHns JOKTpuMHbI “sweat of the brow” ans BupTyanbHoro npo-
CTPaHCTBa.

Jluckyccus

Pucku, cBs3aHHblE ¢ camoperyiupoBaHueM oTpaciu

BbllweoTmeueHHOe OTCYTCTBME perynnpoBaHus, a Takke npumeHeHune cyaamu cratbu 1062 MK PO
B HbIHEWHEe! pefaKuum, Npu Hanuuny NOTPE6HOCTN NPAKTUKI, HeM36eXHO NPUBOAUT K HOPMUPOBA-
HWI0 «MAMKOTO NpaBa» B BIAE NONb30BaTENbCKNX COMMALIEHNIA, ONPeAenfIoLLMX OCHOBbI B3aMMoZei-
CTBMA NPOBaKAepa ! UrPOKOB, YCTAHABNMBAIOLLMX NPEfeNbl UX OTBETCTBEHHOCTU APYr Nepes APYrom,
onpegensiowyx npasoBylo NPUPOAY «BUPTYabHbIX NPEAMETOBY» (CM. MYHKT 4 Ycnosuit). Bonpocsl
COOTHOLUEHNS NO OPUAMYECKON CUNe HOPM MSATKOrO NpaBa M JeiCTBYIOLEro 3akoHOAaTeNbCTBa 3a-
HUMAIOT B HACTOALLEE BPEMS YMbl CMELMANNCTOB CaMblX Pa3HbIX OTpacnen nNpasa: TOProBoro Npasa,
MeXAyHaPOAHOro YaCTHOTO Npasa, CNOPTUBHOIO Npasa. Knbepcnopt, Cyas no Bcemy, CTAHeT eLle Of-
HOW cthepol, TArOTEHOLeN K CamoperynupoBaHuio.

Msrkoe npaBo BCneAcTBUe CBOel 3((EKTUBHOCTI B NOCNeHee BpeMs CTaHOBUTCA Bce Gonee
BOCTPE6OBAHHLIM CMOCOGOM PErynMpOBaHUS OTHOWEHWA, peanu3ys MPUHLUN AMCNO3UTUBHOCTH,
CBOWMCTBEHHbII YAaCTHOMY NpPaBY B LENIOM W UHTEPHET-CPe/ie B YaCTHOCTM.

113 3TOr0 NOHMMaHMA MCXOAAT W 3apybexHble cneyuanuctbl. Hanpumep, [x. ®aipdung nona-
raeT, uTo CamoperynupoBaHUe OTHOWEHWIA B MHOrOMOMb30BATeNbCKUX Urpax (B TOM uucne no-
CPEeACTBOM 3aKMIOUeHUs COOTBETCTBYIOWNX AOrOBOPOB) COAEPKUT B Cebe MOTEHLMANbHbIA PUCK
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3n10ynoTpe6bneHNin Co CTOPOHbI KaK NPOBaAEPOB, Tak W Nonb3oBaTeNnen, npuuem ux KoNuuecTso 6y-
J1eT nocTosiHHO Bo3pactarb (Fairfield, 2005).

C npyroi CTOpOHbI, NPeACTaBAAETCA, UTO M3NUIWHAA NpaBoBas (opManu3almus perynupoBaHus
KubepcnopTa Bpaa nn 6yaet BocTpe6oBaHa NPAKTUKON.

B umetowwmxca Tpyaax Ha Temy Kubepcrnopta WU3yyaeTca cama BO3MOXHOCTb MPaBOBOro pery-
NUPOBAHMA OTHOWEHUA B PaMKaX OHNAWH-WUTP M NpPaBOBON KBanMMUKALMKU TaKMX OTHOLIEHWH.
B. B. Apxunos npegnaraet Ucnonb3osartb TeCT «marnueckoro Kpyra» b. T. [llopaHcke ans onpegene-
HUS, K KAKMM NPABOOTHOLIEHMAM B UTPOBOM MUPE MOXHO NPUMEHNTDb AEACTBYIOLEE 3aKOHOAATENb-
CTBO, @ KaKue noanagaioT Nof NOHATME «OpraHu3aLnaA UrpoBoro NPOLECca», B CUMY Yero He BbIXOAAT
33 pamMKu UrpoBoro NPOCTPaHCTBA U He NMOANAAAloT Noj AeNCTBME KNacCMueckoro npaBoBoro pery-
nuposanus (Arkhipov, 2013). CTOUT OTMETHUTb, UTO 3Ty NO3ULMIO PA3AENAT U APYrie aBToPbI, Hanpu-
mep A. 1. CaBenbes (2014) n E. A. OcTanuHa (2018). Mpwn 3TOM OTMETUM, UTO 3aKOHOAATENb NOMHOCTbHIO
He OTKa3blBAETCA OT ugen pa3paboTku CneuuanbHOro PerynupoBaHus BUPTYasbHbIX OTHOLIEHNN.
HarnagHbIM NpumMepom 3TOMY CAYXWT MOABNEHUE B POCCMIICKOM 3aKOHOAATENbCTBE € 1 OKTAGpSA
2019 ropa HOBOro 06bEKTA rpaxaaHCKUX npas — uudgposble npasa’. Moka umdpoBbie NpaBa nony-
UNAN AOCTATOYHO pacn/blBYaTOe 3aKpenneHne — cornacHo cratbe 1411 T'K PO B kauecTse LudpoBbIx
npas MOTyT 6bITb MPU3HAHbI TOMbKO NPaBa, NPAMO Ha3BaHHbIe B TAKOM KaueCTBE B 3aKOHE, a UX CO-
AepXaHue 1 ycnoBuMs OCyLeCTBNeHUs ONPeAensioTca B COOTBETCTBMM C NPaBMUAamMi MHGOPMaLNoH-
HOW cucTembl. BmecTe ¢ Tem BKtoueHmne B TK PO Takux nonpaBok ye AOCTATOUHO ABHO AEMOHCTPU-
pyeT }enaHue 3aKOHOAATeNA OrPaHUYUTb NOBbIWEHWE PONU KMAFKOro» Mnpasa B PerynmpoBaHuu
BUPTYaNbHbIX OTHOWEHWIA.

B 3TOM CBeTe, N0 MHEHMIO ABTOPOB HACTOALLEW CTaTbM, CNEAYET, HACKONbKO 3TO BO3MOXHO, Npu-
JepPXNBaTbCA 6anaHca Mexay BO3MOXHOCTAMI CaMOPerynnpoBaHua U HeObXOAUMOCTbIO HefonyLle-
HUSA 310YNOTPEBNEHIIA CNOXUBILEICA CUTYaLMEN CO CTOPOHBI YUACTHUKOB.

370 MOXET 6bITb CAENAHO NYTEM TLIATENbHOTO NPABOBOI0 aHanM3a CKNaAblBaIOWMXCA OTHOLWEHMUIA
C TOUKU 3peHMnsA UMeIOLLMXCA NPABOBbIX UHCTPYMEHTOB, a TAKXe OLLeHKN UX PUCKOB B CBA3M C UCMONb-
30BaHueM heHoMeHa caMoperynupoBaHKA ¢ NOMOLLbIO MAFKOTO NpaBa. TakoK aHanN3 MOXET B TOM
uncne CNocobCTBOBATb ONPeAeNeHuto TOro, HaCKoNbKO Heo6xoaMMa U 3D eKTUBHA MOXET 6bITb pas-
paboTKa CneLnanbHOro AeTanbHOro PerynupoBaH1s OTHOLIEHMIA, BO3HUKAIOLMX B CBA3W C Pa3BUTU-
eMm Kubepcnopta B Mupe.

Pucku, cBs3aHHble ¢ NpU3HaHWeM 3a noJib3oBaTeIbCKMM COrallleHneM cTatyca
CMELIaHHOro Aorosopa

YcnoBus Nonb30BaTEbCKOTO COMMALIEHIs NPecneayloT Lenb YperynupoBarb cledylolme 0CHOB-
Hble BONPOCbI: 1) COBCTBEHHO CO3AaHUe AeNCTBEHHOTO MeXaHU3Ma B3anMOfeNCTBIS MeXy CTOPOHa-
MM, uT0 3(EeKTMBHO PaboTaeT M NPaKTUUECKM He BbI3bIBAET BO3PAXEHMIA NONb30BaTENEN; 2) nony-
ueHwe cornacua nonb3oBarens Ha 06paboTKy NepcoHanbHbIX AaHHbIX B TOM 06beMe, KOTOpbIil ByaeT
onpeaeneH camum UrpoKkoM 1 noTpebyeTcs Ang Urpbl; 3) onpeaeneHne NPUHAANEKHOCTH aBTOPCKUX
W WHBIX MHTENNEKTYaNbHbIX NPaB, B TOM UNCIe ONpefeneHe NO3nLMKA NPOBaiiaepa nNo BONPoCam,
CBA3AHHBIM C MOCTYNNIEHUEM KOHCTPYKTUBHBIX MPEAJIOKEHNI OT UrPOKOB; 4) YCTAHOBAEHUE NpPaBo-
BOTO PEXUMA aKKayHTa, B YaCTHOCTH onpefeneHie o6bema nNpas NpoBaiAepa B OTHOLEHNUN aKKayH-
Ta Nob30BaTens.

Takum 06pa3om, peub UAET 0 COMALIEHUI, UMEIOLLEM CMELAHHYI0 MPAaBOBYIO NpUPOAY.

5 (epepanbHblit 3aKoH 0T 18.03.2019 NO 34-03 «O BHeCEHUN U3MEHEHWIA B YaCTV NEPBYI0, BTOPYHO 1 CTaTbIo 1124 yacTu Tpe-
Tbei FpaxgaHcKkoro kogekca Poccuiickon Gegepaumnny.
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CmellaHHas npaBoBas NPUPoaa 10r0BOPa Bbi3bIBAET MHOXECTBO CMOPOB B JOKTPUHE U NPAKTHUKe.
Mpolie BCEro aHanU3MpoBaTh CMeLaHHbIN OrOBOP C TOUKU 3PEHUA ero kay3 (MHOX. u.). B Hawem
Cflyuae B COMALIEHUN OTYETNUBO MPOCNEXWBAIOTCA 3/IEMEHTbI JOTOBOPA OKA3aHUs YCIYT, NULEH-
3MOHHOIO [I0rOBOPA O HEUCK/IUMTENBHOM NpaBe UCMONb30BAHNSA BUEOMATEPUANOB U NPOrpamm,
a TaKke cornacua Ha 06paboTKy NepcoHanbHbIX AAHHbIX.

CmellaHHas npaBoBas NpUPoJa B HACTOALIEe BPeMSA WUPOKO NPU3HAETCA B 3aKOHOAATENbCTBE
1 cyfe6HON NpakTMKe®. TeM He MeHee PUCK A1 OPraHu3aTopa Mrp COCTOUT B CNOXHOCTU Onpeje-
NeHua NocneacTBU UCNONb30BAHUA B KAUECTBE €MHOTO [OKYMEHTa COrnalleHuns, B KOTOPOM Co-
YeTaloTCA CTONb Pa3NuUHbIe Lenu. PUCK YCUNNBAETCA B CUNY CNeLMdUUHOCTA NPUPO/bI OHNANH-UTP
W CKEeNTMYECKOro OTHOLIEHUS 3aKOHOAATENs K 370l cdiepe OTHOWEHNA. NS KAXAOrO MCCnefoBaTe-
NA CYLIECTBYET CBOW aCMeKT MoNb30BaTeNbCKOro COMMalleHus, NPeacTaBNAWNA HanBONbLINA UH-
Tepec. Hanpumep, B. B. ApXunoB NofuepKMBAET 3HAUMMOCTb NIULIEH3UOHHON COCTABNAIOLIEN TAKNX
cornawenuit. A. N. CaBenbeB B CBOW Ouepenb PackpbiBaeT 0CO6EHHOCTM MOMb30BaTENbCKOMO CO-
TMalWeHn KaK COAepXalLero 3nemMeHTbl JOrOBOPa BO3ME3HOTO OKa3aHus yoiyr. MpumeyatenbHo,
uto A. I. CaBenbes, TeM He MeHee, He NOAAEPXMBAET NONHOLEHHYI0 KBANMMUKALMIO COrnaLieHns
NpoBaiiepa 1 Urpoka B KauecTBe JOroBOPa BO3ME3AHOTO OKa3aHUA ycnyr. 1o MHEHNIO YYeHoro, Ta-
Kas KBanuuKauma no3BongeT cunTaTb MCMONHEHHbIM 0643aTeNbCTBO NPOBaiAepa no NpeaocTaBne-
HUIO KaKMX-NN60 BUPTYasbHbIX 06BEKTOB B MOMEHT UX «MPUBA3KMY K YUETHON 3annCK NoNnb3osarens,
(haKTMUeCcKn Nuwas nocnefHero Npaea ocnapueaTth B fanbHeiliem 6MOKMPOBKY NPOBANAEPOM UX
NCNoNb30BaHNsA B Kakoi-nu6o dopme (Saveliev, 2014).

C yueToM M3NOKEHHOO CNOCO6OM NPeoaoNeHus 3TOro pUCKa, kak NPeACcTaBAAETCA, CTAHET MaKCH-
ManbHas YeTKOCTb (PMKCALMM BCEX COCTABHbIX YACTeil NONb30BaTENbCKOTO COrNalleHns u 0603Haue-
HWS Lenei, paan KOTOPbIX OHU BKNIOUAKOTCA B TEKCT I0KYMEHTa.

Pucku, cBs3aHHble ¢ NPpU3HaHWeM 3a 1noJib3oBaTeIbCKUMK COrnalleHuaAMK cTatyca
J0rosopa npucoeMHeHNnA

Ele ogHWUM pucKOM Ans opraHu3aTtopa urp BNSeTCA KBanvukaumua nonab3oBaTeNnbCckoro corna-
LIeHns B KauecTse [,0roBopa npucoefnHeHus.

Cam no cebe fOroBOP NPUCOEAMHEHWUS OTNNYAET HEPABEHCTBO MEPErOBOPHbLIX BO3MOXHOCTEN
CTOPOH. MPUHLMN PaBEHCTBA YUACTHUKOB OTHOLWEHNA B COOTBETCTBUM CO CTaTbeil 1 TK PO He mo-
KET BbITb Peanu30BaH, No3ToMy y cnaboi CTOPOHbI CAENKI B 3TOM Cllyuae NoABNAETCA JOMNONHUTEND-
Hasl BO3MOXHOCTb 3aLUTUTb CBOW NpaBa. B COOTBETCTBUM C MYHKTOM 2 cTaTbl 428 K PO:

«TpncoesnHNBILIAACA K JOrOBOPY CTOPOHA BNpase NoTpe6oBaTb PACTOPXEHUA UMW U3MEHEHUS
J0roBOpa, N ,OroBOp NpUCOefUHEeHUs X0TA U He MPOTUBOPEYUNT 3aKOHY U MHbIM NPABOBbIM aKTaM,
HO NUWAET 3Ty CTOPOHY Npas, 06bIYHO NPefOCTaBNAEMbIX MO AOrOBOPAM TAKOrO BMAA, UCKNIOUAET
WM OTPAHNUMBAET OTBETCTBEHHOCTb APYroil CTOPOHbI 33 HapylweHue 0653aTenbcTs NM60 coaep-
KUT Apyriie ABHO 06peMeHUTENbHbIE AN NPUCOEANHUBLUEHCS CTOPOHBI YCNOBUS, KOTOPbIE OHA UC-
XOAf U3 CBOMX PA3yMHO MOHUMAEMbIX UHTEPECOB He NPUHANA Bbl MPU HANNUNK Y HEe BO3MOXHOCTY
y4acTBOBATb B ONPeAeNeHNN YCIOBNIA JOTOBOPaAY.

AHanu3 nonoxeHuns yyacTHUKOB COrNalleHus, a Takxe ero ToNKoBaHue ¢ UCNoNb30BaHMEM CTaTby
10 TK P® moryT npuBecT! K BbIBOZY O PacNpPOCTPAHEHUN HA B3aMMOOTHOLEHUA MEXIY UFPOKOM

& B cooTBeTCTBUYN € NyHKTOM 3 CTaTbit 421 TK P®: «CTOPOHbI MOTYT 3aKN0UNTb JOFOBOP, B KOTOPOM COAEPHATCA INEMeHTbI pas-

JINYHBIX O0r0BOPOB, NPEAYCMOTPEHHDIX 3aKOHOM UMW WHBIMU NPaBOBbIMU aKTaMmn (CMeLI.IaHHhIVI ,U,OFOBOp). K oTHOWeHuaMm
CTOPOH N0 CMeLllaHHOMY A0roBOpY NPUMEHANTCA B COOTBETCTBYIOLLMX YaCTAX NPpaBuUia 0 AOroBopax, aieMeHTbl KOTOPbIX CO-
Jepxarca B CMellaHHOM A0roBope, eCnn NHOe He BbITEKAeT U3 cornalleHna CTOPOH Unu cylecTsa CMelaHHOro 4orosopax.
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" MpoBaiiepoM 3aKOHOAATeNbCTBa O 3auuTe npas notpeéutencit (HECMOTPA Ha Hanuuue Hepe-
LWEHHBIX BOMPOCOB O CTaTyce Tex «6nar», KOoTopble NPefoCTaBAAKTCA NPOBaiAepamMil, a TaKKe 0 He-
[eACTBUTENbHOCTM HEKOTOPbIX MONOXKEHNIA NOMb30BATENbCKOTO COMMAllEHNs, KOTOPbIE, 0 MHEHWI0
UrpoKa, YIEeMAAIOT ero Npasa).

Pucku, cBs3aHHble ¢ HEZ0CTATO4HOCTBI0 MEP, NPUHAMAEMbIX npoBainaepom
ANna AeaHOHUMU3aLUK OTHOLLEHWUK C NOJiIb30BaTENEM

B nonb3oBaTeNbCKOM COMMalleHMu, Kak NpaBnno, OTAENbHbIE Pa3fenbl NOCBALEHbI perynMpoBa-
HUI0 BO3MOXHbIX [I€CTBUI NOMb30BaTeNell ¢ yUeTHON 3anucbio. Tak, B pa3gene 1YcnoBuil 3akpen-
NeH NopsafoK Co3A4aHUA aKKayHTa, B TOM UNCIe OnpeaeneHbl KpUTepum, KOTopbiM JOMKEH COOTBET-
CTBOBATb N0/b30BaTe/b, U YKa3aHa MHGOpMaLus, 6€3 npefocTaBneHUs KOTOPOK Co3aaHmMe aKKayHTa
HEBO3MOXHO.

MpuMeyaTenbHo, UTo YCNOBMA He ONPeeNsoT CofepwaHus TEpMUHA «yyeTHas 3annCb», OfHAKO
yCTaHaBNWBAIOT NPAMON 3aNpPeT Ha ee nepeaayy Apyrium nonb3oBaTensm.

B cooTBeTcTBUM C NyHKTOM 1.4 YCnoBWiIt nonb3oBaTenb (hakTUUeCKW NULEH NpaBa nepefaBaTh
CBOI0 YUETHYI0 3aNiCb Ha BO3ME3/HOM Unu 6e3Bo3Me3aHON OCHOBE. bonee Toro, nonb3oBarenb 06s-
3aH 06eCneumnTb COXPaHHOCTD T. H. BXOAHbIX JaHHbIX, T. €. YHUKANbHOE UMA NONb30BaTeNs M Naponb,
Ucnonb3yemble AN1A BXOAA B YUETHYIO 3aNnCb, U HEMEANEHHO YBEAOMUTb NPOBalgepa 06 M3BECTHOM
€My HeCaHKLMOHMPOBAHHOM JOCTYNE K aKKayHTY UN KaKUM-NN6O AaHHbIM NONb30BATENAM, UAEHTU-
huumpyowmm ero B urpe.

MpoBanaep nNPsAMO OrPaHWUMBAET CBOK OTBETCTBEHHOCTb B MAKCMMaZbHOM BO3MOXHOM
obbeme: «Bbl Hecete OTBETCTBEHHOCTb 3a BCe Y6bITKM (BKMiouas yTpary MAW WCNOnb3oBaHue
BMpPTYanbHOro KOHTEHTA) NO Balieid yUeTHOI 3anucK B ciyyae, ecnu Bbl coobLwmnu ceou Bxoauble
AaHHbIE APYroMy KLY UK He obecneunni 6€30MacHOCTb CBOEH YUETHOM 3aNUCK UM BXOAHbIX AaH-
HbIX» (MYHKT 1.4 Ycnosuii).

NornyHo NPeanonoXMTb, UTO NPUUMHOIN ANS TAaKOTO CTPOTOro PperynnpoBaHus BONPOCOB pacnops-
KEHUSA YUETHON 3aNNUCbI0 MOXET CNYXUTD XeNnaHue nposaaepa naeHTUuLnpoBaTb Nonb3oBaTeNe.
Kaxqplit nonb3osatenb CO3/aeT CBOWM YHUKaNbHbIA HUK («MMs nonb30BaTena») U naponb, Heobxoau-
Mble ANf BXoAa B Urpy. Takum 06pa3om, nonb3oBatenb UaeHTUULMPYETCA KaK AN UrPOBbIX, TaK
W ONS NPaBOBbIX LeNei. 3Has HUK, ApyriAe UTPOKU MOTYT HANTW COOTBETCTBYIOWLYIO UH(OPMALIMIO
0 KOHKPETHOM M0fb30BaTeNe, HanpumMep 0 ero NepcoHaxe, JOCTUrHYTOM YPOBHE, NPUOBPETEHHDBIX
BUPTYaNbHbIX NpeaMeTax u T. f.

Co3aHNe YUeTHO 3anuCK NpeanonaraeT NpefocTaBaeHue onpeaeneHHon nHdopmauun o nonb-
30BaTeNe, U 3T0 — eMHCTBEHHBIN CNOCO6 ANA OpraHU3aTopa Mrpbl ONPenenuTb, C KEM OH BCTyNaeT
B NpaBOOTHOWEHUA. COrNacHo NyHKTam 1.2 1 1.3 YCNOBUI UFPOK [OMKEH NPeaocTaBnATb KOMNAHUK
AOCTOBEPHYI0 H(OPMALWIO, BKAOUAA HACTOSALES UMS U JeMCTBUTENbHBIA afpec INEeKTPOHHON Nno-
uTbl. ITW CBEAEHUSA BPAA NN MOTYT 6bITb MPU3HAHDI UCUEPNbIBAOWMMMU ANA UAEHTUDMKALMM UFPOKA
B C/lyuae, Koraa 6bina coBeplieHa nepeaya faHHbIX AN1s BX0AA B YUETHYI0 3anuch 6e3 yBeaomneHuns
KoMnaHuu 06 aTom hakte.

Takas nepefavya MOXET CTaTb NMPUUUHON ANA MOABNEHUA LENOro psga NpaBoBbIX Npo6nem.
B yacTHOCTW, €cnn NOMYYMBILMIA [OCTYN K YUETHON 3anMCcK NOb30BaTeNb HAPYWMT Kakoe-nn6o no-
NOXeHUe NoNMb30BaTeNbCKOrO COMMalleHus, T0 Takoe HapylleHue MOXeT 6biTb KBanudnLunpoBaHo
KaK fiedcTBMA NULA, NepeaaBLIero CBOM AaHHbIE. 3TO MOXET CTaTb NPo6nemol Kak Ans nonib3oBa-
Tenei, Tak U Ang opraHu3atopa urpbl. MlepBoHauanbHOMy «Bnafenbly» A0CTYNa K YUETHOW 3anu-
C1 ByAeT AOCTATOUHO TAXKENO [I0KA3aTb, UTO APYTOE NNLO0 COBEPLIMNO HAPYLLIEHUE Yepes ero YUeTHyIo
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3anuco. K npumepy, ecnu OroBOPEHHOCTb 0 nepefaye AaHHbIX 4711 BXOA4a B YUETHYIO 3annUCb MeX-
Ay nonb3osatensiMu 6bina AOCTUTHYTA B YCTHOM hopme. W, Hao6opOT, Ans NpoBanaepa Noay4uTb
KOMMEHCaLMio 3a YObITKK, BbI3BaHHbIE TaKUM HapyLeHueM, byaeT HENPOCTO, NOCKONbKY ONpOBepr-
HYTb 0BO/bI MOMb30BATENA O TOM, UTO €r0 YUeTHas 3anucb 6bina B3NOMaHa U KTO-TO UHOI A0MKeH
HeCTW OTBETCTBEHHOCTb 3@ HapYLEeHWe NOMb30BATENbCKOr0 COMNALEeHMs, NPEACTABNAETCA CIONHON
3anaueit. IMeHHO ANA 3TOro npoBalaepbl NPeaycMaTPUBAIOT MOMHYID OTBETCTBEHHOCTb NONb30Ba-
Teneii 3a coxpaHeHne KOHMUAEHLMANbHOCTI CBONX iAHHbIX.

OnpefieneHHbI PUCK HECeT W NULO, NpuobpeTlee YUYETHYI0 3anucb. B 2006 rogy, Kk npumepy,
rpaxpanud OuHnaHgum kynun akkayHT B urpe World of Warcraft, croumoctb KoTOporo Ha ToT Mo-
MeHT oLeHmBanacb B 50 eBpo. 3a fiBa rofa nonb3oBatenb, yayylas Urposbie XapakTepucTuku no-
CPeACTBOM MOKYMKW JOMNONHUTENbHbIX BUPTYaNbHbIX NPEAMETOB, CMOT YBEANYUTb IKOHOMUUECKYIO
LLeHHOCTb YueTHOM 3anucu 0 2000 eBpo. MepBoHauanbHbI «BRageneuy» AocTyna K yUeTHoN 3anmcu
NoCYMTan BO3MOXHbIM BOCCTAHOBUTDb €0 K YNyuleHHOW YUEeTHOM 3anici, BOCNONb30BaBLIKCH Npeay-
CMOTPEHHON B Urpe BO3MOXHOCTbIO BOCCTAaHOBUTb 3a6biTbli Maponb. Mpu BbIHECEHNUN peLieHus CyA,
K CYaCTbIO, UCXOAMA U3 HEOOXOAUMOCTM 3aLUTbI NPAB NOCNEAHErO, @ He U3 OCHOBAHWUA BO3HUKHOBE-
HUA TaKIX NIPaB 1 KBaNUQUKaLLAN COBEPLIGHHON Nepeaayum yYeTHol 3anucu (B 31oil urpe, kak u s LOL,
3anpelleHa nbas nepefava unn coobLieHNe AaHHbIX, TO3BONAIWLMX OCYLLECTBUTb BXOA B YUETHYIO
3anuco). Cya oueHUBan TONbKO AEACTBUA NEPBOHAYANbHOTO NOMb30BaTeNs, KBAaNU(UUMPOBAB ero
Kak Heo6pocoBecTHOro npogasua (Lehdonvirta & Virtanen, 2010).

Kpome Toro, 3anpet Ha nepefauy yUeTHON 3aNMCK MOXHO O6DBACHUTD W XenaHmem npoBaiaepa
OrPaHNUNTb CBOIO NOTEHLIMAaNbHYI0 OTBETCTBEHHOCTb 3a NpeAoCTaB/ieHNne A0CTyNa K UTPOBOMY Npo-
CTPAHCTBY HECOBEPLIEGHHONETHIUM NIMLLAM, He NONYUMUBLIMM pa3PeLleHNs CBOUX POANTENEN UK UHBIX
3aKOHHbIX NPeACTaBUTENeN HA JOCTYN K Urpe.

B 37Ol CBA3M CTAHOBUTCA OUEBUAHBIM, OUEMY NPOBanAepbl NPEANOUNTAIOT 3aKPENAATb 3anpet
Ha nepe/auy yueTHOM 3aNMcK B COrNaLIeHMAX C N0Mb30BaTeNAMN. HapylueHne AaHHOTO 3anpeTa MOXET
noBneyb 3a 060 yAaneHne unm NPUOCTaHOBNEHIUE AeNCTBUA YUeTHON 3anucy (MyHKT 2.1.2 YCnosui).

3anper Leccui MOXHO Mpu 3TOM 06BACHUTDL KaK YCNOBKUE AOTOBOPA, B OTHOLIEHUMW KOTOPOrO CTO-
poHbl (MpoBaidziep 1 NoNb30BaTeNb) JOCTUIMM COMNALIEHNA.

C yueTom CKa3aHHOrO NpeacTaBnAeTCA NPeAnoUTUTENbHbIM ANA OPraHWM3aTopa Urp BblAEPKN-
BaTb GanaHC MeXay OTCYTCTBUEM CTPEMAEHUS feaHOHMMU3MPOBATb NMONb30BaTeNen M U3NULWHEN
thopmanu3aumen, NOCKONbKY KaK NepBblid, Tak U BTOPOK BapUaHTbl MOTYT NOBEUb HeXenaTeNnbHble
NocnencTBUA Kak ¢ NPaBOBOW, Tak U C UTPOBOIA TOUEK 3PEHUS.

Puck NPU3HAHUA HEKOTOPBIX NOOXEHWIA N0/1b30BATENLCKOO COrNaLleHus
npoTMBopeyall MM UMNepaTMBHLIM HOPMaM Npasa

3anper nepesiayn akKayHTa KaK 0TKa3 OT npaBa

Ecnu cam 3anpeT MOXeT 6blTb PACCMOTPEH KaK MOMOXeHWe MOMb30BaTeNbCKOro COrnalleHus,
TO N7 TOro, YTO6bI MOHATb ero cogepxaxue (T. e. onpeaenuTb, UTo NOHUMAETCA Noj nepefayent
YUETHOM 3an1CK C NPABOBOW TOUKM 3PeHNa), 6e3YCNoBHO, HEOBXOANUMO KBANU(ULMPOBAT YUETHYIO
3anncb KaK NpaBOBOE ABNEHME. PACCMOTPUM KAaTeropuio «yueTHas 3anucby» C yUeToM efcTBylolle-
r0 POCCUIACKOTO 3aKOHOAATENbCTRA.

CTOUT OroBOpPUTBLCA, UTO B YCNIOBUAX Pa3paboTUMK He MOCUNTAN HYXHBIM BBOAUTb KOHKPETHYI
AeUHULLII0 TEPMUHA «yUYeTHasA 3anucby». OiHAKO, UTO NPMMeUaTeNnbHo, YCNoBMUA J0BO/bHO NOApPO6-
HO OMMCHIBAIOT KaK NPOLECC CO3aHNs, TaK W danbHelliee YHKUMOHNPOBAHME YUETHBIX 3anucei.
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Tak, B nyHKTe 1.1 oNnCbIBAIOTCA TPEOOBAHMUA K UTPOKY, KOTOPbIM OH AOMKEH YAOBNETBOPATD, UTOObI
C034aTb aKKAYHT. B TO e Bpemsa NYHKT 3.2 YCNOBMIA YCTaHABNNBAET, UTO KOMNaHuM (1 ee NuLEH3N-
apbl) BNAJEKT 1 COXPAHAIOT 33 CO60M «BCE NPaBa HA UHTENNEKTYabHYK COBCTBEHHOCTb U Apyrie
npasa 1 npasa cO6CTBEHHOCTH Ha Cepeuchbl Riot, a Takke Bce AaHHbIE U COREPKUMOE, BKIOUEHHbIE
B HUX, B TOM UMCNE YUeTHbIe 3aNnUCh NoNb30oBaTeNnei». 3akpenneHue Takoro WMpPoKoro onpeaeneHus
npaBs KOMNaHMK, 6e3yCcNoBHO, MOXHO PacLEeHMBATb KaK CMOCO6 KOMNAHWUN MAKCUManbHO 3aLNUTUTb
CBOW NpaBa M YMeHbLWMUTb KONNYECTBO NOTEHLMAMbHBIX CMOPOB C N0Mb30BATENSAMU B OTHOLIEHUM UT-
POBOr0 KOHTEHTA. BMecTe ¢ Tem, NpUHUMas BO BHUMaHWe OPMYNMPOBKY 3aKPENNEHHOrO B NYHK-
Te 1.4 3anpeTa, MOXHO NPeANONOKMUTb, YTO OPraHM3aTop UrPbl UCXOAMA U3 TOTO, YTO YUYETHAA 3anuch —
UMYLLECTBEHHOE NPaBO.

JT0 NOHMMaHWe Ha NepBblil B3MNAA COOTBETCTBOBANO 6bl MOAXOAY POCCUICKOTO 3aKOHOAATe-
na. CornacHo ctatbe 572 TK PO npegmetom forosopa fapeHns MOryT 6biTb MMYLLECTBEHHbIE NpaBa
KaK K flapuTento, Tak 1 K TPeTbUM nuuam. Kpome Toro, poccMickuii 3aKOHOAaTeNb AONYCKAET U 3a-
KMIQYeHe B OTHOLIEHWUW 3TOFO BMAA NPaB NpW ONPeAeNeHHbIX YCNOBUSAX JOr0BOPa KyNAN-Npoaaxm
(MyHKT & cTaTby 454 TK PO). MpoTuBopeune TeM He MeHee TaUTCs B CaMOil MPUPOAE UMYLLECTBEH-
HbIX MpaB, NOA KOTOPbIMUA NPUHATO NOHUMATb CYObEKTUBHbIE MPaBa UL, B OTHOLEHUN UMYLLECTBA.
Bo3HMKaeT BONPOC: MOTYT NN BUPTYanbHble NPeAMETbI, CBA3aHHbIE C YUETHOI 3annCbo, GbITb KBANK-
(huLMpoBaHbI B KAUECTBE UMyLLeCTBA?

Takoil NOAXOA BNOMHE peaneH B ApYrux npasonopsaakax. Tak, B Kutae 3akoHopatens nowen
no nyTv pa3paboTki HOpPM AN NpUAAHUS NpaBam NoNb3oBaTeneil Ha LM(POBbIE aKTUBLI CTaTYCa,
aHanornuHoro npasy cobcTBeHHOCTU (Saveliev, 2014). ONpaBAAHHOCTb TaKOro NOAX0AA C TOUKM 3pe-
HWS POCCUICKOTO 3aKOHOAATENbCTBA BbI3bIBAET COMHEHMSA, 0 UeM peub NoiiaeT Aanee.

YUeTHYI0 3anuCb MOXHO PacCMOTPETb W KaK NpaBo TPe6OBaHMA K KOMMNAHMM — OpraHu3atopy
Urpbl. B 3TOM ciyuae yueTHY0 3anUCb MOXHO 6ObIN0 Obl ONPEAENUTL Kak NONyYeHHOE Npu odhopm-
NeHUM NPABOOTHOLWEHNA C OPraHM3aTOPOM Mrpbl MPABO TPEGOBAHNS OT HEro 40CTyna K UrpoBomy
npocTpaHcTey. To ecTb, AaBas CBOE COMMAacie Ha YCNOBUA NOb30BATENbCKOrO COrNALIeHNs, N1Lo
npuobpeTaeT npaBo TpeboBaTb obecneueHns emy GecnepebonHOro AOCTYNA K UrPOBOMY KOHTEH-
Ty. becnepe6oiHbIi JOCTYN, OUYEBMAHO, HE O3HAUAET, UTO KOMNAHUsS 6epeT Ha cebs BCe TeXHUue-
ckue pucku. CornacHo nyHKTy 10.2 YCNoBKiA NONb30BATENb HECET NOMHYI0 OTBETCTBEHHOCTb 33 ONAATY
3aTpar Ha NofAKnYeHue K MIHTepHEeTY 1 060pya0BaHNE, BKNIOYAS €70 06CTY)KNBAHNE 1 PEMOHT, KO-
TOpble HeobXoAMMbI ANA AOCTYNA K UTpe.

C yueTom NpoBeJeHHOr0 aHanu3a ecTb 0CHOBAHWUSA Npeanonararb, YTo, HECMOTPSA Ha ACHOCTb Ha-
MepeHui CTOPOH MoNb30BaTebCKOro cornateHuns (Mpu CO3AaHNM aKKayHTa UrPOK BbIPAXAET CBOE
cornacue B TOM YMCNe HA 3anpeT ero nepenaui), BKNKUEHUe NOZO6HOrO NyHKTa B YCnoBus 6y-
JAET TONKOBATbCA KaK OTKA3 OT NPaBa, KOTOPbIA, N0 MHEHUIO HEKOTOPbIX CYA0B, NPOTUBOPEUMT MYHK-
Ty 2 ctatbut 9 TK PO, ycTaHaBnuBalowemy 3anpeT Ha COMMalleHne 06 OrpaHNYeHun OCyLiecTBe-
HUS TpaX@EAHCKNX NpaB. B Nto6oM cnyuae puck HeAeNCTBUTENbHOCTM UM OTCYTCTBUS BO3MOXHOCTH
Cyne6HON 3aWnTbl BECbMA BENUK.

MOXHO NM NMPOTHO3MPOBATb C/lyyan HEXenaTenbHoro 060CTPEHUA OTHOLIEHMIA MEXAY YJacT-
HUKammu? 3apy6exHas NpakTuKa yBepsieT, uTo MOXHO. B kauecTBe npumepa MOXHO NPUBECTU Aeno
Marc Bragg v Linden Research, INC. and Philip Rosedale’. Wctel, Mark Bragg ocnapusan pelueHue
komnaxuu Linden Lab (nposaiiepa cepeuca Second Life) 06 yaaneHun ero akkayHTa B 310 Urpe.
MpuunHO 6NOKMPOBKI NOCNYXNNO TO, 4T Mark Bragg Hawen cnoco6 Ans npuobpeteHns 3eMenbHbIX
YYaCTKOB B Urpe NO LEHE HIDKE PLIHOYHOM, UTO SABASNOCH NPSMbIM HAPYLIEHUEM NOb30BATENbCKOTO

7 Marc Bragg v. Linden Research, Inc. and Philip Rosedale, 487 F.Supp.2d 593 (2007).
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cornaweHus. Kak pesynbTtaT 610KUPOBKM, BECb BUPTYasbHbliA KOHTEHT, CBA3aHHDBINA C YYeTHON 3aniu-
Cbl0 M0Mb30BaTENS, 6bIN «OTUYKAEH» BHE 3aBUCUMOCTU OT Crocoba ero npuobpetenus. bonee Toro,
Brocneactum Linden Lab nepenpoana 3emenbHble yuacTKi UCTUA ApYruM Nonb3oBaTensam. Uctel
00BWHSAN OTBETUNKOB B HAPYIWIEHWM MONb30BATENbCKOTO COrMalleHUs, HeAo6pOCOBECTHOW TOPro-
BOW MpaKTUKe M noTpe6oBan BNOCNeACTBUW U3gaHus cyae6Horo 3anpeta Ans Linden Lab ocyuwe-
CTBNATb 6NOKMPOBKY aKKayHTOB NONb30BaTeNeN.

MoaBoAA MTOTW, MOXHO CKa3aTb, UTO 3anpeT Ha nepefauy YYETHON 3aniUCi MOXHO O6BACHUTL
KaK YCnoBue 0roBopa, B OTHOWEHNN KOTOPOro CTOPOHbI (NpoBaiaep U Nonb3oBatenb) AOCTUIMN
CornaleHus. B oTCyTCTBME UETKOTO perynupoBaHuA 3anpeT Ha nepefauy YUeTHOM 3anncu BHe 3aBU-
CMMOCTY OT hOpMbl TAKOW Nepeaui YCTaHaBNMBAETCA B LeNAX 3alLMTbl NPaB KOMNAHUN — ANA WAEH-
TUGMKALMN NALA, C KOTOPOI Y KOMMAHWW BO3HMKAET NpaBooTHOLIEHWe (NpaBoBas Lenb), a Takke
Nony4YeHUs BbIrobl B CBA3M C NPeAOCTaBNeHNEM OCTYNA K BUPTYanbHOMY NPOCTPAHCTBY Gonbluemy
KONuuecTBy nonb3osarenei (KoMmepueckas Lenb).

Orka3 0praHu3aropa urp Npu3Hagath NPaBa No/b30BaTesIei Ha BUPTYasbHbIE 06beKTbI
KaK nonbITKa UTHOPUPOBATL COXKMBLUYIOCA MPAKTUKY MEXAY UTPOKaMMN W KaK cOZeiicTBUe
C03/laHNH0 TeHEBOI0 pPbIHKa BUPTYaJibHbIX obbexToB

B COOTBETCTBMM C pa3Aenom 4 YCnoBui K YUETHOM 3anucu Mrpoka MpUBS3aH «BUPTYANbHbINA
KOHTEHT», UCMONb3yeMblii N0N1b30BaTeNeM.

CornacHo NyHKTY 4.1 YCnoBWiA «BUPTYaNbHbIA KOHTEHT» BKMKOUAET B cebA «UrpOBYI0 BTy
" BUPTYanbHble NpeaMeTbl, TaKue Kak YeMnuoHbi®, 06pasbl®, IMoLmMK', akceccyapbl U T. i.)».

BupTyanbHble npeameTbl NPUOBPETAIOTCA NOMb30BaTENEM KaK B pamMKax UrPOBOro npouecca, Tak
1 3a ero npegenamu 3a peanbHble ieHbri.

B cooTBETCTBUM C NYHKTOM 4.2 YCNOBUI NOb30BaTENb MOXET NPUOBPECTI BUPTYaNbHBIA KOHTEHT
cnegyiowmmMn cnocobamu: KynuTb 3a peanbHble JeHbri, 3apabotatb nyTem BbINONHEHUS UFPOBbIX
33/]aHNIl AN NONYYNTD B MOAAPOK MK C UCNONb30BAHUEM ONPEEeHHbIX TEXHONOTNIA.

MpumeyaTeneH B 3TOM KOHTEKCTE MYHKT 4.4 YcnoBmii:

«..I1 ewe pas: A He Bnageto aTuMn BuptyanbHbiMu npegmeTamu? («HeT!» — XopoM rpoMKo oTBe-
T BaM BCE KOPUCTbI).

Korga Bbl nonyyaeTe 0T Hac BUpTyanbHblil KOHTEHT, (DaKTUUECKU Mbl NPeAoCTaBAseM Bam nuuHble,
HeUCKNIUNTENbHbIE, HE NofNexaluue nepegaye U cybnMLEH3UPOBAHMIO, OT3bIBHbIE, OFPaHUYEHHbIE
npaBa W NULEH3MI0 Ha UCNONb30BaHUe AaHHOTO BUpPTyanbHOIO KOHTEHTa UCKMIOUYNUTENbHO B CBA3M
C ucnonb3oBaHmem Bamu cootsetcTBytoWmx CepBucos Riot.

HecmoTps Ha Kakue-nmbo NpoTUBOPEUMBbIE MOMOXEHUA, MOTYLME COLEPXATbCA B HACTOA-
LieM COrnalleHnn, Bbl NOATBEPHAAETE U COrNALIALTECh C TEM, YTO Y BAC HET NPaB CO6CTBEHHOCTH
WAN JPYTUX UMYLLECTBEHHBIX MHTEPECOB B BalleW YUETHON 3anuci, a TaKKe Bbl MOATBEPHAAETE
1 cornalaetech € TeM, UTO BCe NPaBa Ha YUETHYIO 3aNuUCb NPUHAANEXaT 1 Bcerga 6yayt npuHaane-
aTb W eNCTBOBATb B NOMb3Y Riot Games. Bbl NpU3HaETe 1 COrNaLIAETeCh C TEM, YTO He UMeeTe npe-
TEH3M1iA, KAKUX-NUBO NpaB, BKNIOUAs NpaBa COHCTBEHHOCTH, BNAAEHNS UAN UHBIX UMYLLECTBEHHBIX

& “Champions” — numetoTcs B BUAY 06pa3bl NepCOHaXeN, yuacTByloWyX B Urpe, 06MafatoLmx onpeseneHHbiM Habopom
KauecTB, NPUHAANEXALLNX FePOL0 NO CLEHAPUIO MW NPUOBPETEHHDBIX UTPOKAMU B XOZE UrPbl.

°  “Skins” — MMeloTCs B BUAY KOCMETUYECKUE U3MEHEHUS BHELIHETO 06pa3a UrPOBbIX NEPCOHAXEMN, He BNEKyLLMe N3MeHe-
HUIA UX BHYTPEHHUX XapaKTepuCTHK.

1 “Emotes” — uMeloTcsl B BUAY 3HaKV rpahuueckoro A3bika, MCNONb3yeMble B NEPENNUCKe ANS NPUAAHNA IMOLMOHANBHOTO
Konoputa.
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npaB Ha UrPOBOI KOHTEHT, KOTOPbIN Bbl Pa36noKMpyeTe UAKN HaKanaMBaeTe HA YYETHOM 3anucH,
BUpTyanbHble npeameTbl unm Riot Points, KoTopble Bbl Npo6peTaeTe, HE3ABUCUMO OT NAaTexXa
WAN UHOTO BO3MELLEHUSA, MPEANOKEHHOTO MW BbINNAYEHHOTo B 06MeH Ha Riot Points unu Bupty-
anbHble npeameTbl. Kpome Toro, Riot Games He HeCeT HUKAKON OTBETCTBEHHOCTM 33 YHUUTOXEHME,
yAaNneHue, U3MeHeHne, NoBpeXaeHue, B3NOM UMK M0G0 APYron yuiep6 nim y6bITkK Nto60ro poaa,
NPUUYMHEHHbIE UTPOBOMY KOHTEHTY, BUPTYanbHbIM npegmeTam unu Riot Points, Bkniouas yaanexue
UrPOBOTO KOHTEHTA, BUPTYaNbHbIX NPeAMeToB Unu Riot Points, npekpalieHue unu ncteueHne cpo-
Ka leliCTBUA BaLen YUETHON 3annucu».

060CHOBaHKE LLeNecoo6pasHOCTH 3aKPEenaeHIs 3TOr0 NYHKTA B YCNOBMAX 0YeHb NPOCTOE — He06-
XOBNUMOCTb YCTAaHOBNEHMUS KOHTPONS 3a UrPOBLIM MPOCTPAHCTBOM, KOTOPOE 06eCneynBaeT BO3MOX-
HOCTb 6MOKMPOBKYM NONb30BaTens. C yueToM OTCYTCTBUS OUEBUAHOTO PeLIeHUs BONPOCa O NPaBOBOiA
NpUpope akKayHTa peLieHue BNoNnHe JOCTOMHOE.

BmecTe ¢ Tem TPYAHO OTpULATb TOT (haKT, UTO NPOBANAEp NOCPEACTBOM BKIKOUEHUA NOJO6GHOTO
NONOXeHUA B NOMb30BATENbCKOE COrMalleHne NbITAeTCA AaTb Hanbonee BbITOAHYIO ANA ce6s npa-
BOBYI0 KBANU(MKALMIO KAaTeropuu «BUPTYanbHbIA KOHTEHT», DakTUUeckn B YCNOBUAX OTpULLAETCS
BO3MOXXHOCTb TPAKTOBKMW BUPTYasbHbIX NPEAMETOB Kak HEKOEro KBa3suMMYLLECTBa Uau KBa3uMMyLLe-
CTBEHHOrO Npasa.

CornacHo nyHKTY 4.3, «y Bac HeT npaBa COGCTBEHHOCTM MU MHOTO MMYLIECTBEHHOrO Npasa
Ha BUpTyanbHbI KOHTEHT, KOTOPbIA Bbl pa36nokupyeTe, He3aBUCUMO OT CNocoba NpUobPeTeHNs f0-
CTyNa K Hemy. BUPTYanbHbI KOHTEHT He MMEeT EHEXHON CTOMMOCTU. Bbl He MOXeTe nepeaaBath
BupTYanbHblil KOHTEHT (€M 3TO He NPeayCMOTPEHO (YHKLMOHANbHbIMI BO3MOXHOCTAMM CepBuUCOB
Riot) unu nonyuatb KOMNEHCALMIO 33 Hero B hopMe “peanbHbix eHer”».

MpeACTaBNAETCS, UTO BHELIHE BbIMTPbIWHASA CUTyaLmMs NS NPOBANAEPa MOXET Takke CBUAETENb-
CTBOBATb O HANIMUMK CKPBITBIX PUCKOB. B NpakTUKe CTanu NosBAATLCA iena 0 6aHKPOTCTBE, B KOTO-
PbIX HEMCTIPABHbIA JOMKHUK UCMOMb3YET TEHEBOW PbIHOK BUPTYAbHBIX 06BEKTOB AN OTMbIBAHMUS
AeHer. OCBefOMEHHDBIA JOMKHUK 0CO3HAET, UTO B PEANbHOCTU 06BEKTBI MOFYT 6bITb Peann3oBaHl,
XOTb NPaBO W He NpU3HAET UX 060pOTOCNOCOBHOCTD.

3apaua, C KOTOPON B TaKOM CUTYaLWN CTANKUBAETCA Cyd, NPEACTABNAETCA NPaKTUYECKU Hepas-
pewnmoii. laxe ecnu Cyf 0CBeAOMAEH O BOSMOXHOCTU COBEPLIEHNS TakuX AeNCTBUA CO CTOPOHDI
AOMKHMK], OH He CMOXET 06paTUTb B3bICKaHME Ha NPUOBPETEHHbIE BUPTYaNbHbIE 06bEKTHI™,

Pucku, cBs3aHHble ¢ HeonpeAeeHHOCTLH NPaBoBOro Cratyca BUPTYaJibHbIX aKTUBOB

CywectBytuwue noAXo4bI K perynupoBaHuto BUpTyasibHbIX aKTUBOB

Wcxopa M3 copepxaHua NyHKTa 4.2 YCIOBWIA, CIEAYET, UTo MONyyeHre TOro AN MHOMO BUPTY-
aNbHOTO NpeAMeTa NPUPABHUBAETCA K NPUOGPETEHNI0 OrPAHNYEHHON NINLEH3NM HA AOCTYN K HeMmy.
VHbiMK cnoBamu, pa3paboTunk TPAKTYeT BUPTYaNbHbIA NPEAMET Kak NPOAYKT CBOETO MHTENEKTY-
aNbHOTO TPYAA, HEKMA NPOrpPamMMHbIA KOA, ANA UCNOMb30BAHNA KOTOPOTO UFPOK 3aKMIOUAET ULEH-
3MOHHOE CornaLleHue.

C OfHOWM CTOPOHbI, B OTCYTCTBME MCUepnblBatole ChopMyNnUPOBAHHOMO NOAXOAA 3aKOHOAATENS
B AaHHOI chepe MYHKT 4.2 YCIOBUA — HAMMAZHBIA NMpUMEp TOTO, KaK 3@ CYET MAFKOro npasa Mo-
ryT 6bITb CHOPMUPOBAHDBI HE TONbKO OTAEbHbIE HOPMbI PETYNUPOBAHIAS, HO U KNHOUEBbIE NOAXO0AbI
K NPaBOBOW KBANMGMKALMN TOTO UM UHOTO ABNEHWA.

" Takas CUTyaLus y)e MecTo B NPaKTUKe POCCUICKUX CYAOB — CM., HANpUMep, NOCTaHOBNEHNe Ap6uTpaxHoro cyaa Cese-
po-KaBkasckoro okpyra ot 16 aBrycta 2019 r. no geny N° A53-235116/2017.
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CTOUT OTMETUTD, UTO B HEKOTOPbIX NPABONOPS/AKAX BO3MOXHOCTb NPOBalAepa 3aKkpennaTb CBoe
«BUJEHME» HA TY UM UHYIO KAaTErOpMIo MOXET 6bITb NPU3HAHA BNONMHE onpaBaaHHo. B CLUA, K npu-
Mepy, CYMTAEeTCA, UTO perynMpoBaHue OTHOWEHWA, BO3HUKAIOWMX B BUPTYaNbHbIX COO6LIECTBAX,
B TOM UMCMe B MHOTONONb30BATENbCKNUX OHMAMH-UTPaX, MOXET NPOMCXOAUTb 33 CYET YACTHONPABO-
Bbix KOHTpakToB (Fairfield, 2008).

C npyroi CTOPOHbI, KBanuUuKaLns BUPTYanbHOrO KOHTEHTa, NpuUBeaeHHas B YCNOBMSAX, BCe Xe
BbI3bIBAET ONpPefeNeHHbIe COMHEHUS.

Kak 6bin0 yKa3aHo paHee, B OTAENbHbIX rocyaapcreax (Kutai, I0xHaa Kopes u ap.) Ha undpo-
Bble 06bEKTbI CTaNN PacnpoCTPAHATL NPaBa, aHanornUHbIe NpaBam CO6CTBEHHOCTU. COOTBETCTBEHHO,
060CHOBaHUE NPUPO.bI «BUPTYANbHbIX NPELMETOB» UEpe3 NIMLEH3UOHHOE COrnalleHune, NpeameTom
KOTOPOro CAYXMT AOCTYN K HUAM, (DaKTMUECKN K HEKOeMY NPOrpamMmMHOMY KOZY, NOTEHLMANbHO BbI30-
BET KONNU3UIO MeXay AeACTBYIOWMMI NPABOBLIMI HOPMaMI U MOMOXEHUAMI NONb30BATENbCKOIO
cornaweHms.

B poccuiickom 3aKOHOAATENbCTBE TaKke NpoM3OWen psif U3MEHEHWH, KOTopble, KaK NpeacTaB-
NAETCA, MOTYT NOBAMATL HA OLEHKY NPABOMEPHOCTU PAcCMaTPUBAEMbIX ONOXEHUI YCNOBUIA.

TaK, B COOTBETCTBUM C HOBOW pefakumen ctatbk 128 TK PO B kauecTBe 0AHOM U3 Pa3HOBUAHOCTEI
UMYLLECTBEHHDBIX MPaB, OTHOCALLMXCA K 06bEKTaM rpa¥aaHCcKoro npaea, MOMMEHOBaHbI LMQpoBble
npasa.

MoBTOpMM, 4TO NOA «LMGPOBLIMIA NPaBaMU» COMACHO cTatbe 1411 TK PO noHUMAIOTC «Ha3BaH-
Hble B TAKOM KaueCTBe B 3aKOHe 0653aTeNIbCTBEHHbIE U UHbIE NPABa, COREPXAHUE M YCIOBUA OCYLLe-
CTBNEHUA KOTOPbIX ONPEAENAIOTCA B COOTBETCTBMM C NPaBUIamMi MHGOPMALMOHHON CUCTEMbI, OTBE-
yaloLLel YCTaHOBEHHbIM 3aKOHOM MPU3HAKaM».

[laHHas HopMa BO MHOTOM OTCbINOYHA — CeiYac eAMHCTBEHHBIM 3aKOHOM, NPSMO ONPeaensoLLmMM
npaBa B KauecTse LndpoBbIx, cTan GegepanbHblii 3aKkoH ot 02.08.2019 N2 259-03 «O npusneyeHum
WHBECTULMIA C MCMONMb30BAHNEM MHBECTULMOHHBIX NAAT(OPM M O BHECEHMM U3MEHEHWI B OTAENb-
Hble 3aKOHOAATeNbHbIE aKTbl Poccuitckoit Defepaumnmny.

B cOOTBETCTBMM CO CTaTbeli 13aKOH «perynupyeT OTHOLEHUS, BO3HUKAIOLLME B CBA3N C UHBECTUPO-
BaHMEM M NpUBNEUEHNeM NHBECTULMIA C NCMONb30BaHNEM UHBECTULMOHHBIX NNaTchopm, onpeaensiet
NpaBoBble OCHOBbI 1EATENbHOCTI ONEPATOPOB MHBECTULMOHHBIX NNAT(OPM, Perynupyer BOSHUKHO-
BEHWe 1 0bpaLLeHe YTUANTApHBIX LN POBLIX NpaB, NpeaycMOTPeHHbIX HacToswmm QPeaepanbHbiM
3aKOHOM, a TaKke Bblfauy 1 06paLLeHIe LIeHHbIX ByMar, YA0CTOBEPSIOWMX YTUANTapHbIe LndpoBbie
npasa».

Mpu 3TOM B 3aKOHE YETKO ONpefeneHo, YTo MOHUMAETCA MOf MHBECTULMOHHOW NnaTtdopmoin
1 ee onepatopoMm. TaK, B KauecTBe OnepaTopa Ha3blBaeTCA «X03AMWCTBEHHOE 06ILECTBO, CO3[aHHOe
B COOTBETCTBMM C 3aKOHOAaTenbcTBoM Poccuiickon (eaepauuu, ocywiecTensiollee AesTeNbHOCTb
No OpraHW3auMu NpUBNEUEHNUS UHBECTULMIA U BKIOUEHHOe baHKoM Poccuu B peectp onepatopos
WHBECTULMOHHDIX natopm.

C yueTom 0603HAUEHHOM B CTaTbe 1 LieNN 1 PAcKPbITLIX B CTaTbe 2 AedMHULMIA BPAZ U BO3MOXHO
NPeaCcTaBUTb NPUMEHEHNE JAHHOTO PErynnpoBaHNA K OTHOLIEHWUAM, BO3HUKAIOLLUM B MHOTOMO/b30-
BaTeNbCKNUX OHNAMH-UrPax.

BmecTe c Tem nosBneHue kateropum «uucpoBbie npaBa» NO3BOMSET NpegnonaraTb NOTEHLUM-
anbHyl pa3paboTky creuuanbHOr0 HOPMATUBHOIO akTa U ANA OTHOWEHUA B UFPOBbLIX MH(OPMa-
LMOHHbIX CMCTEMAX B Clyyae NOABAEHWUA GOMbLIOrO CNPOCa Ha Takoe perynupoBaHue B byayuiem.
A.B. TaboB, noguepkuBas AOCTATOUHOCTb AedMHMLMN KaTeropuu «uvdpoBble npaBa», 3aKpen-
neHHon B TK, 0TMEUaeT, UTo KOHKPETHblE XapaKTepPUCTUKN TaKuX NPaB [AOMKHbI GbiTb BOCMONHEHDI
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33 CYET CneumanbHbX HOPMATMBHO-NMPABOBbIX aKTOB, U MPOTHO3UPYET BO3MOXHOCTb MOSBIEHUS
B JaNbHEMLLIEeM BOKPYT MHCTUTYTA «LU(POBbIE NpaBa» APYruX MHCTUTYTOB HE TOMbKO B FPAXAAHCKOM,
HO 1 B Apyrux oTpacnax npasa (Novoselova et al., 2019).

C yueTom MHTEPHALMOHANM3ALMN UFPOBOTO NPOLLECCA YKe HA YPOBHE KMOEPCNOPTUBHON feATeNb-
HOCTM CTOUT CPOrHO3UPOBaTb NOCNEACTBUA NOABNEHUS MHOCTPAHHOO 31EMEHTA B OTHOLIEHMUSX.

KBanudukauus npouecca cosganus/npuobpetenns BUPTYanbHOIO Myl eCTBa

B T0 Xe Bpems, KaK NpeacTaBnAeTCA, HapaBHe C BONPOCOM O NPABOBOW NPUPOAE BUPTYanbHOrO
KOHTEHTa 60MblLI0e 3HAUeHNe MMeET 1 KBannduKaLus npoLecca ero cosfaHus/npuo6peteHus.

Kak 6b1710 0TMEUEHO paHee, COrMacHO NYHKTY 4.3 YCNOBUIA UTPOK NOAYYAET JOCTYN TONBKO K BUPTY-
aNbHOMY KOHTEHTY, @ He CaM KOHTEHT. BUPTYanbHblil KOHTEHT, COTNACHO NYHKTY 4.1 YCNOBWIA, BKAOUA-
€T B cebs B TOM uMcie nepcoHaxen, ux npuobpeTaemble XapakTepucTuki, aptedakTsl v T. n.

Jins yuacTus B UrpoBOM NPOLLECCe NONb30BaTENb CO3AAET YUETHYIO 3aMNCh, NOCE Yero BblbupaeT
ce6e T. H. UeMnMoHa — NepcoHaXxa, KOTOPblit 06M1aAaeT onpeaeneHHbIMI BBOAHBIMI XapaKTepuCTMKa-
MU (CTUAb CpaxeHusa, BUA MCMONb3YEMOr0 OPYXKUA 1 T. N1.). 3TI XapaKTepPUCTUKN MOTYT 6bITb yyullle-
Hbl B MPOLLECCE MIPbI 33 CYUET NPOXOXAEHUA HOBBIX YPOBHEN M NMOKYNKN apTedakToB 3a NoayYeHHoe
B CPKEHMAX C NPOTUBHUKOM BUPTYanbHOE 30/10TO UMK 3a peanbHble JeHbIU.

To ecTb Monb3oBarefib NOCTOSHHO Pa3BUBAET BLIGPAHHOTO CTAHAAPTHOTO ueMnuoHa (Mrpoky
NPefoCTaBAETCA CMMCOK YEMIMOHOB, U3 KOTOPbIX OH MOXET BbIBPATh) 33 CUYET NPOXOM/IAEHUA HOBbIX
37anoB (BpemMeHHble 3aTpaTbl N0Nb30BATENA) 1 CBOUX AGHEKHbIX BIIOKEHU.

B 3T0Ji CBA3W BO3HMKAET BONPOC: CNPaBeANMBO N OrpaHUUeHne NpaB Nonb3oBaTeNs Ha BUPTY-
aNbHbIA KOHTEHT TeMU NpaBaMi, KOTOpble NPeoCTaBAAOTCA eMy Kak NNLEH3MaTy no 40roBopy uc-
KMIQUMTENbHON NULEH3MU? BO3MOXHO N, K NPUMepy, NpU3HaHWe 3a Nonb3oBaTenem npae aBTopa
Ha YEMNUOHA B CBA3M C 3aTPAUEHHbIMU BPEMEHHbBIMM U AEHEXHBIMU pecypcamu?

C ofHOM CTOPOHDI, BbI6GOP NONb30BaTeNs B LOL OrpaHMueH KOHeUHbIM BapuaHTOM KOMOUHALWIA, KO-
TOpble eMy NpeaocTaBnser pa3pabotumk (ectb NpenonpeeneHHbIil CNMCOK NepcoHaXei, onpesense-
Mblil CO3fiaTeNeM KPYr BUPTYaNnbHbIX NPEAMETOB, KOTOPble MOXHO NOMYYUTb B XOfe UFpbl UK B BUPTY-
anbHOM MarasiuHe). To ecTb (haKTUUeCKV M0G0 BUPTYaNbHbINA KOHTEHT, OTKPbIBAEMbliA M0Mb30BaTENEM,
BCerda npegonpeaeneH paspaboTunkom Urpbl. Bpsia nu B 3T0M KOHTEKCTE MOXHO FOBOPUTb O MPUMEHN-
MOCTU KPUTEPUA YHUKANbHOCTU K PE3YNbTaTy MHTENNEKTYanbHOM eATeNbHOCTI UIpoka.

Mo mHeHuto A. U. CaBenbeBa, pacnpocTpaHeHne aBTOPCKOro NpaBa Ha OTAe/bHbIE YacTi KOMMbIO-
TEPHbIX MpOrpamMm He COOTBETCTBYET LENAM NPEeAOCTaBAEHUA NPABOBON 3alUMTbl HA pe3ynbTaTbl
WHTENNEKTYaNnbHOM NeATENbHOCTU U MHTEepecaM 06LLECTBA B LESIOM, NOCKONbKY Pa3paboTumMku aHa-
NIOTMYHBIX NPOrpamMMm, KaK U Te U3 HMX, KOTOpPble UCMOMb3YIOT NULb OTAENbHbIE, HO CXOXME YaCT
NpOrpamMmMHOro Kosa, byayT BbiHyX/AeHbl M306peTaTh Benocunes (Saveliev, 2013).

Pasgenss 3Ty Touky 3peHus, A. B. KalwaHWH KOHCTaTUpyeT WKUpPOKOe pacnpocTpaHeHune B nuTepa-
Type AUCKYCCUMN O TOM, UTO U3NULLIHAN OXPaHA Pe3ynbTaToB MHTENNEKTYaNbHON AeATeNbHOCTY BReueT
33 0601 OrpaHUUeHNs ANnA UL, KOTOPbIe MO HE3ABMCMMO APYr OT Apyra C03AaTb UAEHTUYHbIE
npoaykTbl (Kashanin, 2016).

Ecnu nepeHecT 3TOT BONPOC B NAOCKOCTb LOL 1 NpeanonoXuTb BO3MOXHOCTb 3aKpenieHuns npas
aBTOPa Ha NepCoHaXei C onpeaeneHHON COBOKYMHOCTbIO XapaKTepUCTUK U BUPTYaNbHbIX NPeaMeToB
33 NONb30BaTENAMU, MOXHO NPEACTaBUTb CUTYALLMIO, NPU KOTOPOMW OAWH MrPOK He MOXET npuo6-
pecTu KakoW-n6o BUPTYanbHblil KOHTEHT, NOTOMY UTO COBOKYMHOCTb UMEIOLMXCS Y €ro NepcoHaxa
BUPTYanbHbIX NPegMETOB B C/lyuyae MOMyUYeHMs elle OAHOro apTedhakta MOTEHLMANbHO Hapyluaet
npaBa fipyroro Urpoka, KOTOPbIA CO34an NepcoHa¥a € TOUHO TaKMMU e XapaKTepUCTUKamMM paHee.
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HecMoTpsA Ha TO UTO NPUBEAEHHDINA NPUMEP «YTOMUYEH», CTOUT BCE e YUUTbIBATD, UTO UTPOKM Orpa-
HUYEHbI TEMU pecypcamu, KOTopble UM 33faeT pa3paboTumk urpbl. CnegoBaTtenbHO, NOTEHLMANBHO
NOAOGHLIN KOHMNNUKT MeXay NoNb30BaTeNAAMU BNOMHE BO3MOXEH. JIOFMUHO, UTo U pa3paboTunky
nofo6Hoe OrpaHuuyeHne NOMHOLEHHOrO [OCTYNA NMOMb30BAaTENs KO BCEMY KOHTEHTY aBTOPCKMMU
npaBamu BPsif NN BbIFOAHO Kak C NPaBOBOW, TaK U C KOMMEpPUeCKon Touek 3peHus. C yueTom usno-
)XEHHOTO B OTCYTCTBME UYETKOW MO3ULMK 3aKOHOAATENs CTAHOBATCA MOHSTHbI MPUUNHBI 3aKpensie-
HUS PAcCMATPMBAEMOro NoNoXeHus B Mpasunax nonb3osanus LOL.

C npyroi CTOpOHbI, MPU3HAHME 33 UTPOKOM MPaB aBTOPa He MOXET 6biTb, KaK NpeacTaBnAeTCs,
OrpaHUYEHO NNLWb KPUTEPUEM YHUKANBHOCTH.

Wrpok 3aTpaunBaet CBOM COOCTBEHHbIE PeCYpCbl AN CO3AAHUA U PA3BUTUA KOHKPETHOrO yeM-
NUOHa, KOTOPbII B OHNANH-NPOCTPAHCTBE AEMCTBYET NOA NPUAYMAHHBIM HUKOM C UCMONb30BAHM-
€M COBOKYMHOCTM apTe(aKTOB, KOTOPbIE OH NpUOGPETAET U UCMNOMb3YEeT N0 CBOEMY NPeNnoUTEHNI
1 C YUETOM CBOETO BUEHUSA, KaK AOCTUUYb KOHEUHYIO LieNb Urpbl.

Ha Haw B3rnsf, MOXHO 6b1Nn0 6bl TPOBECTM HEKUE NAPANAENm MeXay ONUCaHHbIM MPOLECCOM UTpbl
B MHOrOMO/b30BaTENbCKOM OHNANH-UTPe U co3aaHMeM TenedOHHOro CNPaBOYHMKA — KNACCUYECKMI
npumep NpuMeHeHus OKTPUHBI “sweat of the brow”. CornacHo 370l NPaBoBOI JOKTPUHE NULLO MO-
XET NpuobpecTin nNpaBa aBTOPa HAa HEOPUTMHANDHbIA PE3YNbTAT UHTENNEKTYaNbHOM AEATENbHOCTH,
NOCKONbKY OH NPUNOXMA YCUANSA MO €ro CO3AAHMIO.

Kak BMAMTCH, C pa3BUTUEM BUPTYaNbHOTO NPOCTPAHCTBA KPaliHEe BaXKHbIM CTAHOBUTCA BOMPOC
060CHOBAHUA HANMUNA 1 CAMOTO NOHMMAHWS — CAaMOW CYTW — NPaB aBTOPa U ONpeaeneHns CTeneHn
NPUMEHUMOCTI KPUTEPUS YHUKANbHOCTY K pe3y/nibTaTam MHTENNEKTYaNnbHON feATeNbHOCTH.

TaKoli e no3uuun npuaepxusaetca u A. B. KawaHuH, roBops 0 npeo6bnagaHum BAUAHNS NO34-
TUBNCTCKUX Teopuit B AHrUN 1 CLUA 1 ecTectBeHHO-NPaBoBbiX — B0 Opanumu (Kashanin, 2010). 370,
B CBOIO 0Yepesb, Nerno B 0CHOBY pa3HULbl B MOHUMAHUN OPUrMHANBHOCTM NPOM3BEAEHUS W Aano
Hauano BYM COBEPLIEHHO Pa3NUUHbIM TouKaM 3peHus: (1) 06bACHEHMEe OPUTMHANbHOCTU Kak OT-
PAXEHMUA NMUHOCTYM aBTOPa Y (2) 3aTpaueHHblil TPYA KaK OCHOBHAs XapaKTepucTuka npou3BeneHns
(noxkTpuHa sweat of the brow), a Takxe ux TpaHcopmauum B pasHbix CTpaHax. Hago OTMeTUTb,
uTO YCTOABLUMECA B3rNAAbI M NPON30LLEALIME 33 BeKa TPaHCHOPMALIMM B NOHUMAHNK PONKM 1 3adaui
ABTOpa NO3BOMIAT HaM MOHSATb, KaK NPULIAN K TOW UK MHOW AedUHULMN NPOU3BEAEHUA B CTPaHe
U1, COOTBETCTBEHHO, UTO MOXET 6bITb UM MPU3HAHO U UTO MOXET NOAYYUTb NPABOBYIO OXPaHY.

Wcnonb3oBanue uaei amepukaHcKon AoKTpuHbI “sweat of the brow” kak cnocob
MUHUMM3ALMM HEKOTOPbIX PUCKOB OPraHM3aTopa Urp

JlokTpuHa “sweat of the brow” nonyunna cBoe pa3BuTue B Hauane Npownoro cronetus. OgHUM
U3 KNacCUueckux NpeLefeHTOB MOXHO Ha3BaTb aeno Jeweler’s Circular Publishing Co. v Keystone
Publishing Co™ B Hem BO3HWK BOMPOC O TOM, MOXHO N PAacCMaTPuUBaThb B KauecTBe OTAENbHOIO
npegMeTa 0XpaHbl aBTOPCKUX NpPaB KOMNUAALMIO MHGOPMALMK O 0BENNPAX, CAENAHHYI0 KOMNAHW-
e Jeweler's Circular Publishing Co., B cBA3M ¢ Tem, uTo ony6nukoBaHHoe Keystone Publishing Co.
usnanme “Jewelers’ Index” npenctaBnsna co6oi He TONbKO KOMWIO 061LEAOCTYNHON WHGOPMALUN,
paHee npeactasneHHon Jeweler's Circular Publishing Co., HO 1 TOro e MeToda ee cucTemaTU3aLmu.
Kpome Toro, B HeM 6binn BOCNPON3BeaeHbl OLWNOKM, AONYLLEHHbIe B nybnukaumm Jeweler's Circular
Publishing Co. OgHMUM U3 KNioueBbIX aprymeHToB B nonb3y nosuuuu Jeweler's Circular Publishing
Co. nocnyxuno To, uto Keystone Publishing Co. HecnpaBesnueo ucnonb3oBana pesynsrar Tpyaa
u duHaHcoBbix 3aTpat Jeweler's Circular Publishing Co., a He npu6erHyna k c6opy uHdopmaumm

2 Jewelers' Circular Pub. Co. v. Keystone Pub. Co., 274 F. 932 (1921).
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U3 NepBOHAYaNbHbIX WCTOUHWKOB. ANennAumoHHbIA Cya BTOporo okpyra CLUA KoHcTaTuposan,
uto Keystone Publishing Co. Hapywun aBTopckue npasa Jeweler's Circular Publishing Co.

B fanbHeliwem [OKTPUHA NOMYYNNa CBOE pa3BuTUE B PA3NNUHbIX CYyAEOHbIX CMOpaX, KacaroLwmx-
€A pa3Hoo6pasHbix 633 AaHHbIX. B 1996 roay oHa Hawna oTpaxeHue B iupekTuse EC 96/9/EC «O npa-
BOBOI OXpaHe 6a3 JaHHbIX»®, COrNacHO KOTOPOM rocyAapCTBa-uUneHbl JOMKHbI 06eCrneunBaTh 3aLm-
Ty aBTOPCKMX NpaB 6a3aMm AaHHbIX, KOTOPbIE He OTBEUAIOT KPUTEPUAM YHUKANbHOCTH, HO CO3AaHbI
C NPUMEHEHUEM 3HAUMTENbHBIX PECYPCOB, B TOM UNCIEe (PMHAHCOBbIX, BPEMEHHBIX I T. 1.

MpumeyaTenbHo, UTO JOKTPUHA XOTb 1 MONYYMNA HEKOE PacnpocTpaHeHue 3a pybexom, 6bina oT-
BeprHyTa cyfamm CLUA yxe B KOHLe XX Beka. B gene Feist Publication Inc. v Rural Telephone Services
Co. Inc", BepxoBHblii cyg CLUA caenan BbIBOA O TOM, UTO CTPYKTYPUPOBAHHAs ONpefeneHHbIM CNoco-
60oM 061Was MHhopmaLma B Tene)OHHOM CNPABOYHUKE HE MOANEXUT 3aLLMTe Kak 06BEKT aBTOPCKOTO
npasa, NOCKO/bKY He COOTBETCTBYET KPUTEPUIO «OPUriHanbHOro TBopuectaa» (“original creativity”).
MoTUBMPOBOYHAs YacTb pelieHus BepxoBHOrO Cyfa NO JAHHOMY Kelcy BMOCNEACTBUM 6bina Mc-
TONKOBAHA Kak CTPeM/eHue BbiCWen CYAe6HOM UHCTAHLMM CHU3UTD NpeLefeHTHOe 3HaUeHNe BCeX
CNopoB 10 1991 roga, B KOTOPbIX 0XpaHa aBTOPCKOTO NpaBa NOAHOCTLIO UK YAaCTUUYHO Onpeaensnach
Ha 0CHOBAHUM TakuX (DAKTOPOB, KaK TPYA W YCUNUS NULA, KOMIMAUPYIOLEr0 MHGOPMALIMIO, @ TAKKE
[EHEXHbIX BOXEHWi B KOHEeuHblit npoaykT (Dratler & Mcjohn, 2006).

HecmoTps Ha TO uTO npuMeHeHue [OKTpUHbI “sweat of the brow” npeTepneno 3HaumTenbHble
OrpaHNyYeHNs 11 Aaxe NONMHYI0 AUCKPEAUTALMIO B OTAENbHBIX CYAAX, OHA, HA HaL B3, MOXET Nony-
UNTb HOBYIO XXM3Hb B BUPTYaNbHOM NPOCTPAHCTBE.

Kak 6b110 OTMEUEHO paHee, YUaCTHUKM MHOFOMOMb30BATENbCKUX OHNAMH-UIP NPOBOASAT 3HAUU-
TeNbHOE KOMMUYECTBO BPEMEHMU, NPOX0As YPOBHM, @ TaKKe TPATAT iEHEXHbIE Pecypcbl ANs NOBbllLe-
HWUS Pa3NUUHBIX XapaKTePUCTUK CBOETO NepcoHaxa. Mpuuem UrpoKM HACTONbKO BOBAEUEHbI B 3TOT
NPOLLECC, UTO NPABMTENBCTBA CTAPAIOTCA BHECTM XOTb KaKMe-TO BPEMEHHbIE U @HEXHbIe OrpaHnye-
HUS NS OTRENbHBIX KAaTeropuin NuL,

Tak, B Hof6pe 2019 roga CTano WM3BECTHO, UTO KMTalCKWe BNACTM BBOAAT OrpaHMueHus
ANA NUL, MAagLe 18 NeT Ha CyMMY, KOTOPYID UFPOKM MOFYT NOTPATUTL B MECAL, HA UFpY, N YCTaHaB-
NNUBAIOT 3aNPeT ANA 3TOW Kateropuu nuL urpatb ¢ 10 Beuepa A0 8 yTPa, NPUUEM NPOTSKEHHOCTb
UrpPOBOrO NPOLIECca B TeUEHMNE HS TaKKe orpaHuueHa®.

B 3TOM CBeTe NpeacTaBnAeTCA CNpaBeAnMBbIM, UTO 3aTPAUEHHbIE YCUANS UFPOKOB JOMKHbI 6bITb
ONpaBAaHbl C NPABOBOK TOUKN 3peHus. Konb CKOPO UFPpOK NPOBOAMUT CTONbKO BPEMEHW, BbICTpau-
Bas CTPATeruto, MPMHOCALLYIO €My Te UK WHble JOCTUXEHUA U NO3BOMSIOLLYI0 YCOBEPLIEHCTBOBATL
CO6CTBEHHOTO NEPCOHAXA, NOYEMY eMy He MOXET 6biTb 06ecneyeHa OXpaHa pPe3ynbTaToB ero MHTeN-
NeKTyanbHON [eATeNbHOCTU? BO3MOXHO, MMEHHO UCNOMb30BaHKe aHanora JOKTpuHbI “sweat of the
brow” no3sonuT nonb3oBatensm NoayuuUTL 6onee 3alMLLEHHOE NPABOBOE NONOXKEHUE,

Bonpoc e 0 TOM, KaK B OrpaHMYEHHOM KONUYEeCTBe KOMBUHALMIA, NpefocTaBnsieMblX NpoBaiiae-
pomM, pa3Hble Nob30BaTeNM MOFYT CO3faBaTb NEPCOHAXEN, NOANAFAILNX NOA 3aALLMUTY ABTOPCKMX
NpaB, MOXET 6bITb PeLieH NOCPeACTBOM PACcNPOCTPAHEHNs UAEN NapannenbHOro TBOPUECTBa, Koraa
npeanonaraeTcss BO3MOXHbIM HafieneHne aBTOPCKIMMI TpaBamMi BCEX UL, KOTOPbIE HE3ABUCUMO APYT
OT AipYyra CO3AAK0T CXOXME NPOAYKTbI. CTOUT OTMETUTD, UTO BO3MOXXHOCTb NapanfieNbHoro TBOpUECTBa

B Directive 96/9/EC of the European Parliament and of the Council on the legal protection of databases. Official Journal of
the European Communities, L 77/20 (1996).

% Feist Publications, Inc., v. Rural Telephone Service Co., 499 U.S. 340 (1991).

B Yan, S. (2019, November 7). China imposes curfew on under-18s playing online video games. The Telegraph.
https://www.telegraph.co.uk/news/2019/11/07/china-imposes-curfew-under-18s-playing-online-video-games/
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NPUMEHUTENBHO K PELeHN0 BONPOCa 06 OXpaHe Pe3ynbTaToB MHTENNEKTYanbHOW AeATeNbHOCTH
HECKONbKMX CO3AaTeNell aHanoruHbIX 06bEKTOB NOKA He MOMYUMUNa WNPOKOW NOAAEPXKKHM, HAnpu-
mep, B NPaKTUKe poccuiickux cynos (Kashanin, 2016).

be3ycnosHo, 31a npobnema TpebyeT TWATENLHOMO M3yYeHUs. ABTOPbI HACTOALLEN CTaTbu He CTa-
BUIM Nepej c060# 3afauy HauTU eAMHCTBEHHO BEPHOE pelleHme ANs KBANnUgUKaLum BUPTYanbHOro
KOHTeHTa. Llenbto 6bi10 NokKasatb CywWwecTByiowme NpobnemHble TOUKM U 0603HAUUTb BO3MOXHbIE
NyTuW, N0 KOTOPbIM MOTNO 6bl NOWTHM PerynupoBaHne AaHHON chepbl B Cyuae ero Heo6XxoaMMoCTy.
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Abstract

This article focuses on the right to a name, which in private law doctrine is traditionally considered a basic hu-
man right. The meaning of this right is indisputable and holds a fundamental value for everyone, since a name
individualizes each person. However, the purpose of this article is not to tell the history of this right, but to
study its nature. The development of the internet and digital technologies has made it possible to take a fresh
look at the right to a name; when registering on social media, a person also uses his or her name, and in some
cases acquires a pseudonym (nickname). In this study, the author aims at answering the question of what, in the
era of the internet, is truly meant by the right to a name.

Methodologically, there are two general approaches to understand the right to a name: the first one is Anglo-
American and the second one is European. While it is typical for common-law countries to consider a name as
an element of privacy, in continental legal tradition the right to a name is considered as a type of personal right,
as well as one of the conditions of legal capacity. Both approaches are re-examined in this study.

Having started with the right to a name, in the final paragraph of the article the author reaches the issue of
the right to a pseudonym. This topic is illustrated with the case of “the fight against rootless cosmopolitism”,
when many representatives of the Jewish intelligentsia in the Soviet Union became victims of discrimination,
at a time when it public authorities assumed that the use of a pseudonym was dangerous as they could lose
control over the people; ironically, many modern states have declared the same criticism of the right to a nick-
name regarding the internet. This example clearly shows that, throughout history, non-democratic regimes have
systematically attacked and diminished the right to a name.

It is concluded that the advent of new technologies has not changed the essence of a name. Therefore, any
unreasonable limitation of the right to a name and the right to a pseudonym should be defined as a violation of
the basic principles of democracy and the rule of law.
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[1PABO HA UMf: HASAJZL B BYZIYILIEE

AX. Ynb6awes

(OpaHUy3CKuMi YyHUBEPCUTETCKUIA Konnemx B MockBe
119991, Poccms, Mocksa, JleHuHckue ropbi, 1

AHHOTaUMA

Hacmnm,aﬂ CTaTbAl NOCBALWEHA NPaBY HA UMA, TPAAULNOHHO PaCCMaTpUBaeMOMyY B LI,I/IBI/IHI/ICTI/I'-IECKOVI nuTepaty-
pe B KauecCTBe KnaCcCnyeCckoro suaa Cyﬁ'beKTI/IBHbIX JINYHBIX NPaB. COLI,I/IaﬂbHOE 3Ha4yeHune 3TOro npaBa 6eccn0p-
HO, TaK KaK UMA UHAUBUAYanu3npyet abconioTHo no6oro uesioBeKa, npeacTaBnAa ana Hero q)yH,qameHTaanym
LLeHHOCTb. OﬂHaKO Luenb CTaTb COCTOUT He B nepeCKa3e XOPOLLO U3BECTHbIX CBEAEHVM 06 ncropun beHKLI,I/IﬂX
3TOro npasa, a B U3y4YeHUU ero CyLwHOCTH. BaxHO 3aMeTUTb, YTO POJib NpaBa Ha UMA CyLIeCTBEHHO BO3pocCna
B 3Moxy I/IHCbOpMaTI/I3aLLI/II/I: pa3BuUTUE NHTEPHETA U Ll,I/I(prBbIX TEXHOHOFMVI 3aTPOHYNO N UMA YenoBeKa, CbOp-
Mbl 1 CMOCOGBI €ro MCMOMb30BaHMSA. TaK, perncTpupyacb B CoOuManbHbIX CETAX, YenoBekK UCNONb3yeT CBOE UMA,
a B HEKOTOPbIX Cnyvanx np|/|06peTaeT ncesaoHNM (HI/IKHEI7IM). B 3TOI7I CBA3N aBTOP CTPEMUTCA OTBETUTb Ha BO-
npoC: Kak U3MeHUNOCh Knaccnyeckoe npaBo Ha UMA B COBPEMEHHDIX ycnosvmx?

METOAOHOFWJECKI/I CyWwecCTBYIOT ABa OCHOBHbIX MOAX0AAd K MOHUMAHWUIO NpaBa Ha UMA: I'IepBbII?I noaxoA — aH-
rﬂO-aMepI/IKaHCKVII?I, BTOpOI;I - eBpOI‘IeVICKMI?I. Ecnu Aana CctpaH 06I.I.I,EFO npaBa XapakTepHO NOHUMaHWUE UMEHN
KaK 3/IeMeHTa NPpUBaTHOCTU, TO B KOHTI/IHEHTaﬂbHOI;I Tpagnuuu npaBo Ha UMA pacCMaTPUBAETCA KakK BUA NUYHbIX
npas, a TakxKe KaK OAHO M3 YCOBUA NPABOCNOCO6HOCTU. 063 NOAX0AA KPUTUUECKN aHANM3UPYIOTCA B HACTOS-
Lel cTaTbe.

HauaB ¢ npaBa Ha uUMA, B noChefgHeM pa3gene CTaTbi aBTOP 3aTpParnBaeT NpaBO Ha NCeBAOHUM. MCCHGAOB&'
HUe UNNICTpupyeTca UCTopuyeckum npumepom TakK Ha3bIBaEM0171 «60pb6bl C 683p0£leIM KOCMOMNONUTU3-
MOM», KOIida MHOThe npeactaBuTenin COBeTCKOI?I E‘BpeﬁCKOVI WHTENNUTeHUNUW CTann XepTBaMu AUCKPUMUHALNIA.
B 10 BpemaA CYUTanocCb, YT0 UCNONb30BaHNE NCEBAOHNUMA TpaXadHaMWU CO3[4a€T ONAaCHOCTb ANnA rocyaapcTea,
TepAlLwWwero KOHTPONb Hag NnoAabMU. MHorune CoBpemMeHHble rocyaapcTBa NOBTOPAKOT A0BOAbI COBETCKMX rOCYy-
[aPCTBEHHDIX K I'IapTVII?IHbIX beHKLI,I/IOHepOB, KPUTUKYA caoéo,qy NCcnonb30BaHUA NCeBAOHUMOB (HI/IKHEI;IMOB)
B WHTEPHET-NPOCTPAHCTBE U Tpe6yﬂ yCuneHna KOHTPONA Hapd rpaxaaHamu. JToT npumep ACHO NOKa3blBaeT,
UTO Ha NPOTAXEHUN BCEI7I NCTOpUN HeaemoKpaTuueckne peXxumbl OrpaHuUnBanit NpaBo Ha UMA.

B 3akntoueHune CAieNnaH BbiBOA, YTO NoABNEHNE HOBbIX TEXHOHOFMVI HE U3MEHWUNO CYyTh NPaBa Ha UMA. Bot nouyemy
no6oe He060CHOBAHHOE OrpaHuyeHne npaBa Ha UMA U NpaBa Ha NCEBAOHUM cneayet KBanI/Id)I/ILI,I/IpOBaTb B Ka-
yecTBe HapylweHUA OCHOBHbIX MPUHLUNOB AeMOKpaTk 1 BepXOBEHCTBA NPaBa.

Knioyesble cnosa

NPaBO Ha UMA, NPaBO Ha NCEBAOHUM, I'IpaBOCFIOCOﬁHOCTb, NINYHbIE NpaBa, NPUBATHOCTb

KoHdpnukr untepecos ABTOp €0061La€eT 06 OTCYTCTBUM KOH(NMKTA NHTEPECOB.
(DuHaHcupoBaHue liccnepoBaHme He MMeNo CNOHCOPCKOW NOAREPXKKY.

[Ana uuTnpoBaHua Ynb6auwes, A. X. (2020). Mpago Ha ums: Ha3az B byayuiee. Liugposoe npaso, 1(3),
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Introduction

In a civilized society, a name is an attribute of any free person. Recognizing the natural right of
a human being to have their an own name, regardless of gender, race, origin, social status, ethnic,
or religious affiliation, the legal order ensures the equality of citizens (van Bueren, 1998). Today in
Russia, as well as in Western countries, the right to a name is more and more frequently attracting
the attention of scholars, politicians, and ordinary citizens.

There are many examples in history when the governments de jure or de facto restricted the right
to a name. Exempli gratia, the collapse of the tsarist Russia and the victory of Bolshevism led to the
situation in which carrying noble surnames became a sign of belonging to the “social class of ex-
ploiters”. Former nobles who had not left the country after the revolution were forced to change their
names to ones that were more “appropriate”. These processes turned out to be especially dramatic
for those national minorities that became victims of forced “integration” into the Soviet society and
consequently were deprived of their own ethnic and religious identity.

However, the most devastating blow to the right to a name took place in Nazi Germany (1933-1945).
Thousands of people, not belonging to the so-called Aryan race, were sent to concentration camps;
there they were deprived of their names, instead being assigned numerical designations. By justi-
fying this policy through the need for “accounting” and “control” over the “special contingent”, the
ideologists of fascism were actually attempting to achieve their main goal: to diminish the human
dignity of prisoners and to deprive citizens of their own identity.

Being a natural right — in other words, existing not by the “grace of the sovereign”, but by virtue
of the causa naturalis — the right to a name has long been, and remains, a field for political battles.
Only since the 1920t centuries did the right to a name (Namensrecht, droit au nom) gain formal
recognition in the legislation of European countries. Despite the fact that the first private law codifi-
cation that formalized the right to a name was the German BGB (1896), even earlier it was possible to
see how an independent concept of the right to a name began its germination in the judicial practice
of continental Europe.

Today, the European legal doctrine has defined the concept of a “name” as an element or condi-
tion of legal capacity, while the right to a name is considered as a traditional kind of personal right
(Personlichkeitsrecht, droits de la personnalité).

Paradoxically, the foundation and formation of the right to a name initially occurred in the field
of trade. In the past, the name by itself attested the merchant's professional and business qualities;
the name was a guarantee of the merchant's solvency (Sedano & Doskow, 2001); thus, the name was
perceived as an independent merchant’s proprietary benefit sui generis. As a result, development of
the economic relations regarding names inevitably stimulated legislators and the courts all over the
world to improve the legal framework of these relations. Many decades and even centuries later, the
right to a name became considered to be a universal right for each person.

Currently, almost any legal order excludes a situation where their citizens could be “nameless”.
Parents are responsible for giving a name to their child (Article 58 of the Russian Family Code). What
is the reason for such “concern” of the sovereign about the citizens?

At first glance, the state always has a pragmatic interest in registering the population (for tax
and statistical purposes, military recruitment, etc.); it is clear that names are primary tools for such
a policy (Simon, 1981). Much evidence across history can justify this statement. For example, at the
end of the 18™ century, after the division of the Polish-Lithuanian Commonwealth (Rzeczpospolita)
and the annexation of these territories with a Jewish population to the Russian Empire, a large-scale
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policy was launched to forcibly endow Jews with surnames with the purpose of imposing military
conscription and taxation upon the Jews (Agranovsky & Kopilevich, 1995)".

Thus, the significance of a name for the purposes of public regulation is beyond doubt. For this
reason, in France and later in many other European countries, the right to a name was considered as
an institution or a tool of civil policy (une institution de police civil) that has the goal to individualize
the citizens in, according to Planiol, an “administrative way” (Planiol, 1920).

However, this approach to the right to a name ignores the private and personal nature of a name.
Taking this approach, this right may seem to exist only to the extent it is necessary for society and
the state, with the interests of the individual being secondary. Understanding this contradiction, the
European doctrine developed a new approach to a name being a specific private right of a citizen.

Over the last decades, the rapid development of the internet has expanded human capabilities.
Indeed, regarding this right, people are able to change their account names every single day and
hide their identities. This presents a challenging question for legal orders around the world, regard-
ing how to deal with these new steps.

Methodology

This study was conducted with two basic methods: comparatively and historically. The combi-
nation of these approaches helps to reveal the evolution of the right to a name in various Western
countries.

In addition, author provides his own methodology, distinguishing between the right to a name
and the rights from the name.

The right to a name is mentioned in Article 7 of the Convention on the Rights of the Child (No-
vember 20, 1989), which establishes that a child shall be registered immediately after birth and shall
also have the right to a name from that moment. The fact that the right to a name is placed in the
Convention — on a par with the right to citizenship — confirms that a name, as well as citizenship, is
considered as the most integral element of general law.

There are many definitions of the right to a name. For instance, Marina N. Maleina (2000) under-
stands the content of the right to a name as “constituting the powers to possess, use, and dispose
the name” (Maleina, 2000). Thus, this requires taking a step back, as it actually offers the 19™-century

“proprietary” concept of the right to a name.

In turn, Alexander M. Erdelevsky (1999) sees the right to a name as represented through other
powers, determining their composition more substantively: the right to receive a name, the right to
use a name, the right to the inviolability of a name, the right to change a name, the right to protect
a name (Erdelevsky, 1999).

Nevertheless, it seems that neither definition is quite perfect. On the one hand, the right to a
name is more or less equal to the right to receive a name (the last one has mostly the public/ad-
ministrative law origin and meaning). On the other hand, the right to a name, classifying as a private
subjective right, can be confused with its legal capacity alone. Consequently, it is possible to come
to an erroneous conclusion that the right to a name is a “private-public hybrid”.

Indeed, the “pure” right to a name exists only in public law (primarily as the fundamental hu-
man right to receive a name). At the same time, private law regulation requires speaking about the

' The problem of registrering the Jewish population in Russia persisted until the Russian revolution in 1917 and was men-
tioned in few Sholem Aleichem’s stories (e.g., “Railroad Stories”, in Yiddish “Ayznban-geshikhtes”).
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rights from the name, i.e. those subjective rights that are affected and engendered by the private life
(privacy) of a citizen, including the right to use a name, the right to inviolability of the name, the right
to change a name, the right to protection of the name, etc. The rights from the name always have a
secondary nature from the right to a name (“there are no rights from the name without the right to a
name”, in other words, “the rights from the name follow the right to a name”).

Results & Discussion

When using nicknames on the internet, a person does not lose their right to a name. On the con-
trary, they exercise this right. Moreover, recognizing that the internet is a part of private life, the state
should treat it with the utmost respect.

The use of a nickname does not contain anything illegal. It can be compared to wearing a burga.
Although the pseudonym “covers the personality”, it does not replace the name (just as the veil, hid-
ing the face of a woman, does not literally depersonalize her). The pseudonym, just like the wearing
of a burqa, is a free choice by a free person.

General Notes

“The name is not only sound and smoke™ (Gotting, 1995); it also enables the identification of
every human being in society, and to some extent serves the purpose of personal representation
(Unterscheidungskennzeichen) (Gotting, 1995). At the same time, most authors are unanimous in the
opinion that, as an element of legal capacity, the name provides an abstract opportunity to realize
legal rights and duties (Fleishitz, 2009). Thereby Aude Bertrand-Mirkovic (2004) refers to the name
as an element of legal capacity (le nom constitue un des éléments de la personne) along with age,
gender, marital status, citizenship, and place of residence (Bertrand-Mirkovic, 2004).

It would seem that the Russian legislator adheres to a similar approach. Provisions on the
name (Article 19 of the Civil Code) are included in Chapter 3 of the Code, placed immediately after
the general rules on legal capacity (Articles 17-18 of the Civil Code). There is an explanation for
this legislative decision: in the absence of a name, the legal capacity of a citizen is purely nominal.
On the one hand, the legal capacity is recognized from the moment of birth (Article 17 of the Civil
Code), but on the other hand, it is impossible to realize this without a name. A person commits
any legally significant actions with an indication of a name and its confirmation with ID (like pass-
ports). There are practically no situations that would allow a person to use social benefits without
a name (Pirogova, 2017).

In general, courts do not deny that names are an element of legal capacity. It was stated in one
of the acts of the Constitutional Court of the Russian Federation that “the provision of the first
paragraph of Article 19 of the Civil Code of the Russian Federation establishes that a citizen acquires
and exercises rights and obligations under their own name, including the surname, name, and patro-
nymic, unless otherwise follows from the law or national custom, [...] it ensures that a citizen realizes
the legal capacity®”.

However, in Article 150 of the Civil Code, the legislator mentions the name among other such
intangible goods, while not disclosing the content of this term. Is it possible to consider that the
term “name” as used in Articles 19 and 150 of the Civil Code has identical content in both norms? If

2 This is a paraphrase of the famous words of Faust: “Name ist Schall und Rauch”.
3 Opredeleniye Konstitutsionnogo Suda of the Russian Federation No 1667-0 [Ruling of the Constitutional Court of the
Russian Federation 1667-0] (2015).
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the answer is “yes” then another question arises: can the name be an object of personal rights (the
so-called “right to a name”) as well as an element of the legal capacity at the same time?

Certainly, the name (including surname, first name, and patronymic) by itself presents a desig-
nation of a human being and serves as a means of the individualization of a citizen in private law
relations (Korneev, 2012). A name is considered as a necessary condition for the participation of an
individual in legal relations. This fact already characterizes the name as an element of legal capacity
that traditionally means the ability to be a carrier of the rights and obligations.

The Supreme Court of the Russian Federation sees the problem of identification by names, too. In
one case, a citizen appealed to the court, demanding that the regulation on a passport be declared
invalid because it did not allow an accent mark (word stress) to be put in the last name of the man.
The plaintiff insisted that the lack of special rules on the use of accent marks violated the right to
a name. The Supreme Court did not agree with this statement, and found that “the main purpose
of the passport is personal identification and it is based on the letter designation of the name; [...]
putting the accent mark has no legal significance and does not deprive the applicant’s right to a
name*”. In other words, the Supreme Court follows Planiol’s concept of une institution de police civil
(Planiol, 1920).

However, the question of whether the name acts as an independent and intangible good remains
relevant. Traditionally, private law doctrine defines intangible goods as external forms of personal
interests (Fleishitz, 2015). Nevertheless, the name itself does not reflect personal interests. In this
sense, the name of a person provides their individualization. A person can exercise personal inter-
ests by changing his/her name, using a pseudonym, giving a name to his/her child, etc.

Not the name per se but its integrity can be considered as an intangible good (in the sense of
Article 150 of the Civil Code). It means that the law protects not the name but the possibility of
its free and autonomous usage. This can be explained by a classic example. Article 19 (4) of the
Civil Code establishes an imperative ban on the acquisition of rights and obligations under the
name of another person. Such a restriction is traditional for European law, and was decisively
explained by the famous Russian scholar Mikhail M. Agarkov (2012): the law does not prohibit
changing the name, but prohibits abusing its right, deceiving people, and impersonating some-
one (Agarkov, 2012).

In Article 1265 of the Russian Civil Code, the legislator defines and differentiates the right of
authorship and the right of the author to a name: the first idea is understood as the right to be rec-
ognized as the author of a work, whilst the second one is defined as the right to use or authorize the
use of the work under either the given name (pseudonym) or something unspecified (anonymously).
In both cases, the object of the legal protection is not a “bare name”, but the inviolable, free, and
autonomous use of the name.

This explains why in § 823 BGB the German legislator does not mention the name amongst other
intangible goods (along with life, health, freedom, etc.); on the contrary, § 12 BGB, proclaiming the
right to a name, only prohibits the unlawful use of the name of another person and determines
the way to protect the rights to a name. The object of private law protection (and therefore, the
object of personal rights) is not the name itself, but the legal possibility of its owner to use their
own name freely and autonomously, as well as to require third parties to respect the inviolability
of the name.

“  Opredeleniye Verkhovnogo Suda of the Russian Federation No APL13-136 [Ruling of the Supreme Court of the Russian
Federation No APL13-136] (2013).
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Name and Public Interests

Starting in the 1950s, a notable discussion began in Soviet jurisprudence on the regulatory impact
of the state (more precisely, of the socialist government) on the so-called “non-economic” relations
and “pure” personal rights in the civil legislation; then, there was a widespread opinion that the legal
order did not regulate, but merely protected, personal rights, including the right to a name (Bratus,
1963; loffe, 1966).

Usually, the supporters of this idea provided only one example: “honor and dignity are not able
to be considered as objects of any legal regulation; law in general, including civil law, is intended
only to ensure protection (but not regulate) these rights” (loffe, 1962). Later, Yekaterina A. Fleishitz
and Alexander L. Makovsky (1963) showed that it was impossible to protect something legally without
regulating it (Fleishitz & Makovsky, 1963). The right to a name is a good case: the legislator guaran-
tees the inviolability and integrity of a name, and at the same time sets the system of norms which
clarify how to use and protect this name.

Thus, this scholastic play on words ended, and a more serious question arose: to what extent
should the state (public authority) regulate private rights? How to avoid violation of privacy? To
answer these questions, it is necessary to look closely at one particular right, that being the right
to a name.

Historically, there were two fundamentally different approaches to regulating the right to a name.
The first model might be called the Anglo-American approach; it provided extremely liberal regula-
tion of choosing, changing, and using a name. Contrarily, the European approach proceeded from
the idea that, as an element of private life or privacy, a name is a very limited aspect thereof; that is
why the state had legitimate grounds to regulate the right to a name, setting strict rules on this right.

Today, these two approaches are undergoing serious transformations and convergences.

For a long time, this area of regulation was not in the field of interests of the Russian legislator.
However, in May 2017, Article 58 of the Russian Family Code was amended by a norm which restricted
parents’ right in choosing a child’s name: according to the new provisions, the use of numbers, al-
phanumeric designations, and non-letter characters, as well as indications of ranks and titles, is
prohibited.

It should be noted that even before 2017 officials and courts refused to register “unusual” names,
indicating that “according to the rules of the Russian language, the person’s first name is grammat-
ically a noun. Names are written with a capital letter; two capital letters in the spelling of the name
cannot be used. The standards of the Russian language do not allow to use numbers in the name™.
Moreover, this was practiced not only in cases of choosing a name for a child, but also in disputes
arising in connection with refusals by registry offices to register name changes by adult citizens.
Thus, if before it was the decision of the courts, now the legislator has enshrined this attitude in the
Family Code.

The Russian legislator is not the first to begin regulating the right to a name so specifically. How-
ever, restrictions of this kind should always be balanced, considering differing private and public
interests and not interfering with privacy (Griffith, 2016).

Today, Russia is only at the beginning of its path to an effective and justified regulation of the
right to a name. In this sense, it should take into account the well-worn Western experience, even
though sometimes such foreign experience is not always perfect. For example, a Californian court

5 Opredeleniye suda apellyatsionnoy instantsii po delu No 33a-1700/2016 [Appeal ruling of the Altai area court No 33a-
1700/2016] (2076).
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refused to register the name Lucia, referring to the fact that the letter i (as well as other designations
containing pictograms, ideograms, and diacritical marks) are not provided for by English grammar;
at the same time, the court did not find anything illegal and antisocial in the fact that the Campbell
couple from New Jersey called their child Adolf Hitler (Larson, 2011).

There is no doubt that any civilized legal order should protect children from parental tyranny,
since an “unusual” name can cause serious traumas and difficulties to a child in their future. How-
ever, extending such restrictive rules to the names of adults, who have full legal capacity, requires
special justification. When restricting any human right, the legislator must provide clear and coher-
ent political and legal arguments for the validity of such a restriction (otherwise, the scope of such
prohibitions may be unreasonably extended, for example, by prohibiting the use of local, national,
religious and other rare names, etc.) (Kushner, 2009).

The Right to a Name in the Era on the Internet

Public authorities in many countries seek to tighten control over citizens and their correspon-
dence on the internet, as well as to limit their right to the anonymous use of social media (e.g. the
Great Firewall of China). It seems that the use of pseudonyms (nicknames) are perceived as a threat
to public order.

At the same time, social media themselves are trying to establish self-regulation, finding a bal-
ance between the protection of users’ personal data and cooperation with the state on security
matters.

In the 2000s, the Russian courts faced the problem of how to legally qualify reposting, i.e. when
one user of information (material) copies that of another user and places this it their own account.
The Moscow city court concluded that it is a type of citation, and therefore the relevant norms of
civil legislation on citation were applied to this case®. Similarly, the Intellectual Property Court of the
Russian Federation equated nicknames and pseudonyms’.

Such examples prove that, at first glance, many “new” phenomena are actually well known, al-
though they are “disguised” in a new form. Consequently, regulation arising from such “new” objects
of rights in most cases can be ensured by classical legal norms and constructions.

More specifically, an idea of anonymity in the virtual space is new only in form, as in substance it
is a modification of the right to a pseudonym. Therefore today, to see the patterns and contradictions
in the development of this right, it is necessary to turn to the history of the right to a pseudonym.

The Right to a Pseudonym

In the system of subjective civil rights, the right to a pseudonym is the younger sibling of the
right to a name. The right to a pseudonym as a personal right to use a fictitious name is mentioned
several times in Russian civil legislation (articles 19, 1265 of the Civil Code, etc.). Historically, the right
to a pseudonym was considered as an “attribute” or, more precisely, a variation on the more general
right to a name.

Legislators all over the world recognize pseudonyms: although a pseudonym does not formally
replace the actual name, in Germany, for instance, it may be used even in official documents and cer-
tificates (Pass or Personalausweis) as so-called Deckname. This mechanism allows not only “raising”

¢ Opredeleniye suda apellyatsionnoy instantsii po delu No 33-44177/2018 [Appeal ruling of the Moscow City Court No 33-
44177/2018] (2018).

7 Postanovleniye Suda po intellektual'nym pravam No S01-940/2018 [Ruling of the Intellectual Property Court No CO1-
940/2018] (2019).
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the status of a pseudonym, but also ensures due legal protection of the pseudonym along with the
name (Kohler, 2016).

It is known that the use of a pseudonym has historically been widespread in the area of arts.
Therefore, in textbooks on civil law, issues around using a pseudonym were specifically addressed
in sections on intellectual property. There was a belief that the use of a pseudonym may not be pe-
culiar in the arts, yet could even be considered unacceptable in “ordinary” life, being the exclusive
feature of the world of literature and arts: “real life resists the fantasy of disguising” (das reale Leben
strdubt sich gegen die Phantastik des Verkleidens) (Kohler, 2016).

In Russian literature, each person’s ability to use an assumed name is not prohibited. This pos-
sibility is based on the principle of personal freedom (using the words of Joseph A. Pokrovsky, it is
considered as an “eccentric right”). In other words, a person can use a pseudonym in any case when
it is considered necessary.

Nevertheless, the idea that the right to a pseudonym is sacrosanct was not always recognized in
Russia, and it is almost forgotten today. In 1951, the famous Soviet writer Orest Maltsev published a
book called “The Yugoslav Tragedy” (“Jugoslavskaja tragedija”). It might have had no effect on the
development of Soviet civil law, but for the fact that the author published his novel using the double
name “Maltsev (Rovinsky)”. In turn, this fact caused Stalin's anger: “Why [the last name] RovinsRy is
in brackets? What's the matter? [...] Apparently, it is pleasant for someone to emphasize ... that he is
a Jew?" (Simonov, 1988).

In February 1951, With a “feeling” for the current Stalinist policy, the editorial board of the news-
paper Komsomolskaya Pravda published an article by Mikhail Bubennov, “Do we need literary pseu-
donyms now?” on “rootless cosmopolitans.” Its main idea was that there was no intrinsic need to use
a pseudonym in the “new” socialist society. According to the article, in tsarist Russia and capitalist
countries, authors took pseudonyms to avoid possible persecution. Instead, in “the Soviet society of
universal equality and true democracy” such problems did not exist (“socialism, built in our country,
finally eliminated all the reasons that prompted people to take pseudonyms”).

To understand the context of this story, it is necessary to clarify that in the late 1940s and early
1950s Stalin's government expanded huge anti-Semitic campaigns (“Doctors’ plot”, the murder of
Solomon (Shloyme) Mikhoels, etc.), inspired personally by Stalin and therefore maintained at the
highest state and party level.

It thus becomes clear that Bubennov's article, despite at first glance being devoted only to the
problem of pseudonyms in Soviet literature, was in fact frankly anti-Semitic in nature; the article
criticized mostly Jewish writers such as Y. Kagan, S. Feinberg, N. Rambach, amongst others.

Bubennov's article could have unleashed another round of anti-Semitic campaign (as, for exam-
ple, another emblematic article of that era, “On one anti-patriotic group of theater critics”, did), had
the outstanding Russian writer Konstantin Simonov not spoken in favor of owners of pseudonyms
(“About one article” in “Literaturnaya Gazeta” of March 3, 1951). It is important to note that Simonov
himself directly referred to the norms of Soviet civil legislation on intellectual property, showing that
only the author had the right to decide whether the work would be published under their real name,
a pseudonym, or anonymously. Simonov's article brought this discussion into the “pure” legal field,
and possibly saved hundreds of Jewish writers®,

& Simonov, K. (1988). Diskussiya o psevdonimakh. Fragment knigi “Glasami cheloveka moego pokoleniya” [The dispute on
pseudonyms. Fragment of the book “Through the eyes of the man of my generation”]. Znamya, (4), 49-121. Retrieved from
Vivos Coco website: http://vivovoco.astronet.ru/VV/PAPERS/LITRA/SIMONOV.HTM
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In this sense, it is significant to look how understanding of rights to names and pseudonyms
changed in Russian literature.

In 1917, Pokrovsky (2013) justified the right to a name through the prism of “the interests of the
human person that insistently demands recognition and protection” (Pokrovsky, 2013). Such ideas fit
well alongside Western liberal ideas on the role of private law in human rights protection.

Later, in the 1930s, this point of view was supported and developed by Fleischitz (2015): “in Soviet
civil law, the name appears in its true function that is a designation, individualizing a citizen as a
carrier of rights and obligations” (Fleishitz, 2015).

During the “heyday” of Stalinism, no serious research was undertaken on the right to a name or
the right to a pseudonym.

Analyzing the right to a name and the right to a pseudonym, an impartial researcher may wonder
what the role of a pseudonym in society is. As an answer, the right to a pseudonym breaks all tradi-
tional dogmatic views on its “elder brother” of the right to a name. The right to a pseudonym allows
a person to “hide” from society. Consequently, there is no reason to argue that this right exists for
society and the state; on the contrary, it serves only the owner of that name. This is why one of the
classic textbooks on civil law (1950) had no mention of the right to a pseudonym (Genkin (ed.), 1950).

The new stage in the development of the right to a pseudonym began right after Stalin’s death. In
this sense, the most notable event was the publication in 1957 of Fleischitz and Antimonov's book

“Copyright”. Only one page in this book was devoted to the questions of using a pseudonym; however,
this turned out to be enough to elevate the right to a pseudonym again to the status of an indepen-
dent human right.
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CMAPT-KOHTPAKTbI B TOPTOBJIE
BHEBUP)XEBbIMW 1EPUBATUBAMMU:
[IPABOBBIE ACTIEKTbI

K.A. bo6KoB

MockoBckuii hunuan «Cosa Kanutan Numuten»
119049, Poccus, Mocksa, yn. KopoBuii Ban, 5

AHHOTaLWA

HacTosiwas ctaTb NOCBALEHA U3YYEHUI0 BO3MOXHOCTEI M NPO6NeM, CBA3aHHbIX C UMNNEMEHTaLMen CMapT-
KOHTPAKTOB B NPOLLECC TOPrOBAM BHEGMPXEBLIMI AepuBaTMBAMN. 3HauUEHNe ycnexa CneumanncTos, pabotaio-
LMX B AAHHOM HanpaBneH1M, COXHO NepeoLeHUTb: PbIHOK BHEOUPIKEBBIX AEPUBATUBOB OFPOMEH, a ABTOMATU-
3als U NPO3PaYHOCTb, 06ecneyeHHble BHEAPEHHbIMIM CMAPT-KOHTPAKTaMU, MOMIN 6bl CYLLECTBEHHO NOBLICUTL
€ro 3KOHOMUYEcKy10 3(deKTUBHOCTb. B 370 CBA3M aBTOP CTPEMUTCA OTBETUTb HA BOMPOC: KaKue acneKTbl Top-
TOB/IM BHEOUPXKEBbIMM A€PUBATMBAMU COBEPLINAM bl KAUECTBEHHDBIA PbIBOK B Pa3BUTUN B CBA3N C BHEAPEHU-
€M CMapT-KOHTPAKTOB, a Kakue, HA060POT, He MONYYaT HUKAKOro 3ddeKTa OT MMNIEMEHTALMN COOTBETCTBYIO-
LNX TEXHONOTUA.

CHauana aBTOp paccMaTpuBaeT PbIHOK BHEGMPKEBbLIX AEPUBATUBOB, €0 BHYTPEHHEE YCTPOMCTBO, 0COBEHHO-
€T OYHKLMOHUPOBAHMNS W apXMTEKTYPY NPaBOBOM AOKYMEHTaLMM, UCMONb3YeMOI YUaCTHUKAMI pbiHKa. 3aTeMm
cnepyeT aHanu3 )eHOMeHa CMapT-KOHTPAKTOB, 0630p MX TEXHWYECKUX aCMeKTOB, a TAKXKE CNOXHOCTEN, CBA-
3aHHbIX C UMNNEMEeHTaLMeN CMapT-KOHTPAKTOB Ha NPaKTUKe, B TOM YNCIE W B OPUAMYECKON NNOCKOCTH. Tpe-
Tbsl UaCTb ABNAETCS CUHTE3OM UEHA, OTPAKEHHDIX B MPEAbIAYLLMX YACTAX. 34€Cb aBTOP UCCNEAYET NepCneKTUBbI
BHE/JPEHNs CMAPT-KOHTPAKTOB B TOPrOB/I0 BHEOUPKEBLIMI A@PUBATMBAMMU W KOHCTATUPYET HaNUUMe paaa noka
Hepaspewnmblx Npo6aem B 3TON CBA3N: OTAENbHbIE 31eMeHTbl NPABOOTHOWEHMIA, CKNAAbIBAOLNXCA MEXAy
cy6beKTamu TOProBAW, JOMKHbI 6bITb OPraHM30BaHbl TMGKO M MOANEXaTb NepecMoTpy Mpu OnpefeneHHbIX
ycnoBusx. CMapT-KOHTPAKTbI, B CBOK 0uepefib, He ABNAKTCA MOKUM UHCTPYMEHTOM, a AN NepecmMoTpa CBOMX
YCNOBWI TPEGYIOT BOBMIEUEHUS BbICOKOKBANN(ULMPOBAHHBIX CMELMANNCTOB, UTO CYLLECTBEHHO NOBbIWAET CTO-
UMOCTb MX BHEAPEHMA U 0BCTY)KMBAHUA.

B 3ak/oueHne CTaTbi aBTOP AAeT peKOMeHAALMM MOTeHUMANbHbIM Pa3paboTuMKam CMapT-KOHTPAKTOB BHe-
APATb UX TONbKO B YaCTV aBTOMATU3ALMN PACcUETOB 1 NOCTABOK, MOCKONbKY HA HACTOALNIA MOMEHT UMEHHO K-
PUHT ABASETCA Hanbonee noaxoasien chepoil AN MCNONb30BAHUA CMAPT-KOHTPAKTOB.

Knioyesble cnosa

LI,I/I(prBOG npaeo, BHE6VIp)KeBbIE [epuBaTnBbl, CMapT-KOHTPAKT, MexayHapoaHas opraHu3aLms CBOnos u ge-
PpnUBaTUBOB, qJMHaHCOBbIe PbIHKW, PbIHKK KanUTanos
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Abstract

The articles focuses on opportunities and problems connected with implementation of smart contracts into
“over-the-counter” derivatives trading. The importance of success of professionals who work on this cannot be
underestimated: the volume of “over-the-counter” derivatives market is huge, its automatization and trans-
parency provided by implemented smart contracts could dramatically increase its economic efficiency. In this
study, the author aims at answering the following question: what aspects of “over-the-counter” derivatives
trading could take a quantum leap because of the implementation of smart contacts and, per contra, what
aspects could not benefit from implementation of underlying technologies at all.
The author starts with the overview of “over-the-counter” derivatives market, investigates the matter of its
internal design, main features and the structure of legal documentation used by market participants. Then the
article provides the analysis of smart contract phenomenon, summary of its engineering aspects and difficulties
connected with the implementation of smart contracts as a practical matter, including underlying legal issues.
The third part is a synthesis of ideas indicated in previous parts. Herein the author examines the perspectives
of adoption of smart contracts in “over-the-counter” derivatives trading, identifies the problems that cannot
be resolved yet: different parts of legal relations existing between market participants shall be structured in a
flexible way and shall be subject to revision under specific conditions. Smart contracts in their turn cannot be
considered as a flexible tool and the revision of their terms requires the input from highly experienced special-
ists that dramatically increases the costs of their implementation and maintenance.
As a matter of conclusion, the author gives recommendation to potential developers of smart contacts to imple-
ment them only in relation to the automatization of payments and deliveries as at the moment the clearing can
be considered as the most appropriate area for the implementation and use of smart contracts.

Keywords

digital law, OTC derivatives, smart contract, International Swaps and Derivatives Association, financial markets,
capital markets
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«[lepnBaTMBbl OUYEHb MOXOXM Ha 6puTBY. Mbl MOXETE
eto no6puTbcA U MOPafoBaThb AEBYLIKY CBOMM BHeL-
HUM BMAOM. /nK Bbl MOXeETE NOPE3aTbCA 3T0M 6pPUTBOK
HacMepTb.

Financial Times, mapT 1995

[lepuBaTnBbl — MHAHCOBbIA NPOAYKT, KOTOPbIIA ABNAETCA Npou3BoAHbIM (aHrn. “derives from”)
OT KaKoro-n1n6o 6a30BOro aKTUBa: BakOThl, LLEEHHbIX BYMar, NPOLEHTHbIX CTABOK, PbIHOYHbIX NHAEK-
coB 1 T. 4. Cpeayn JepuBaTUBOB MOXHO BbIENUTb ONMUUOHbI, (blouepchbl, OpBapAbI, CBONLUOHDI
U T. n. Knaccudmkawms fepmBaTMBOB OCNOXHSETCA eLe 1 TeM, UTO CYLLECTBYHOT AepuBaTUBbI, NPOM3-
BOZHbIE OT ApYrux AepuBaTUBOB.

JlepuBaTuBbI MCNONB3YIOTCA AN ABYX OCHOBHbIX LieNeit: XeMKupoBaHue pUcka n Cnekynsaumm.

PbiHoK JepnBaTMBOB

3HayeHue 1 BEINYMHA PbIHKa AepuUBaTUBOB

TOYHO OLEHNTb 06BEM PbIHKA AEPUBATUBOB OUEHb CIOXHO U3-3a TOTO, UTO HET eAMHO06pa3HOro
1oaxo/a K TaKM pacuetam: uccnegosareny cnopat (Stankovska, 2017), CTOUT N1 BKNKOYATb YCIIOBHYIO
cymmy o6s3atenbctsa (aHrn. “notional amount”) B pacuet 06bema pbiHKa 1epUBaTUBOB.

MpOMNNIOCTPUPOBATL Pa3HULY NOAXOA0B MOXHO HAa MpuMepe NpPOLEHTHOrO CBOMA: HECMOTPS
Ha BHYWUTENbHYIO (N0 06wemMy npasuny) YCNOBHYID CyMMy 0653aTenbCTBa, KOTOPas 06bIYHO BKIO-
YAeTCA B PacyeT CTOMMOCTM COOTBETCTBYIOLLETO CBONA, B TEUEHNE KU3HWU» CBONA CTOPOHbI 06MEHU-
BalOTCA TOMbKO BbINAATaMU NPOLEHTOB OT COOTBETCTBYIOLLEIA CyMMbI.

Mo MHeHuio paaga aHanuTtukos (Blundell-Wignall & Atkinson, 2011), pbIHOK AepUBaTMBOB MpeBbl-
LWaeT fecaTb MUpoBbix BBIN. CraTucTika baHka MexayHapoAHbIX PacueToB' CBUAETENLCTBYET O TOM,
yTo Ha fiekabpb 2019 roga ycnoBHas cymma 0643aTenbCTB N0 BCEM BHEOUPKEBLIM iepUBaATUBAM CO-
cTaBnsna 559 TpunnmoHoB aonnapos.

PbIHOK AepuBaTBOB OTPOMEH W MPOAOMMAET PAcTU B YCNOBMAX KPU3MCHBIX ABNEHUNA, NONUTY-
YECKON HANPAXEHHOCTM 1 CNOXHBIX IKOHOMUYECKUX MPOLLeCCoB, npoucxoaalmx B obuiectse (Cable,
2009). 310 CBA3AHO C TeM, UTO |ePUBATUBbI — OfIVH U3 IMABHbIX UHCTPYMEHTOB MO YNPABAEHNIO PUCKOM
B MOCTOSHHO MEHSIOLLEMCA MUPE, HO AePUBATMBbI 06M1AAAIOT ellle LEbIM PAAOM APYrX YHKLNA:

' Bank for International Settlements. (2020, May 7). Statistical release: OTC derivatives statistics at end — December
2019. https://www.bis.org/publ/otc_hy2005.pdf
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= pUCK-MeHedXMeHM: KaK 6biNo YKa3aHo paHee, iepUBaATUBbI PUBA3AHDI K LieHe 6a30BOr0 aKTUBA,
MO3TOMY, Hanpumep, PbIHOUHBIA PUCK MOXET GbITb HUBENNPOBAH MOKYNKON akTUBA M OAHOBpE-
MEHHOM Npofaxel (blouepCHOro KOHTPAKTA UMY KONN-OMNLMOHA Ha Hero;

= 1|eH006pa30eaHue: PoIHOK IePUBATUBOB CYKMT BXKHEMLWNM UCTOUHNUKOM NHGOPMALLAN O LieHax
Ha (MHAHCOBBIX pbIHKAX. Hanpumep, LeHbl Ha hopBapabl ¥ dbloUepChbl MCMONbB3YIOTCA A1A Onpe-
AeNeHus PbIHOUHBIX OXWAAHWIA B OTHOLIEHUN LiEeHbl 6a30BOT0 aKTUBA;

= 0MepayuoHHble MpeumyLecmea: pbiHOK AepnBaTUBOB 60/1ee TMKBUAHDIIA, UEM CTIOTOBbIE PbIHKY,
MO3TOMY TPaH3aKLMOHHbIE M3JEPXKKN HIXKE.

Takum 06pa3om, iepuBaTUBbI AeNaloT UHAHCOBbIE PbIHKK Gonee 3 deKTUBHBIMAU,

bupxesbie 1 BHEOUPXEBbIE AEPUBATHBI

Bupxesble AepuBaTUBbI — 3TO CTAaHAAPTU3MPOBAHHbIE KOHTPAKTbI, TOPrylOwWMECs HA oduLmnanb-
HbIX POHA0BbIX GMpkax. HenocpeacTBEHHbIMI KOHTpAareHTamMm 34ech ABNAKTCA GMpka U fepxaTtenb
AepuBatusa. YCNoBNA KOHTPAKTA He MOANEXAT 06CYKAEHNI0 MeXY CTOPOHAMM,  €r0 LeHA A0CTYNHA
ny6nuuHo.

BHebupxesble (anm. “over-the-counter”, “OTC") mepuBaTMBbI — KOHTPAKTbI, TOPrylowmecs
BHe GMPXM M COfepKaLLMe YCNOBUSA, ONPESENEHHbIE U COTMACOBAHHbIE MOKyNaTeNnem U NpoAaBLOM.

OCHOBHble pasnuuns Mexay GMPKEBbIMM U BHEOUPXKEBbIMI AepUBATUBAMI MOXHO 0603HAUMUTb
CnefyoWwmMm 06pasom:

= pe2ynsmopHble acnekmbl: GUPKEBbIe [EPUBATUBbI ABNAKOTCA BbICOKO 3aperynupoBaHHbIMU
(hMHAHCOBbIMM NPOAYKTAMW Yepe3 NpU3My perynupoBaHus Kak AesTenbHOCTM CaMMX GUpXK, Tak
1 (HMHAHCOBbIX MHCTPYMEHTOB, TOPTYIOLLMXCA Ha HUX;

= pUCK KOHMPAa2eHma: B PaMKax BCEX OUPXKEBbIX CAENOK KOHTPAreHTOM BCeraa ABAAeTCa cama 6up-

*a, KOTopas 06ecneynBaeT 1 rapaHTUpyeT NpoBefeHUe HEeObXOANUMbIX NNaTexel U NOCTaBKY

o6ecneueHus (Mapxu). Takoro He NPOUCXOAUT HA BHEOUPKEBOM PbIHKE, NO3TOMY CTOPOHbI CaMo-

CTOATENbHO YNPABASAKT 3TUM PUCKOM, OLLEHUBAA MNATEXECNOCOOHOCTb KOHTPareHTa u ero u-

HaHCOBYI0 YCTONUMBOCTD;

= cmaxHoapmu3ayus: (PUHAHCOBbIE NHCTPYMEHTDI, TOPTYIOWLMECS Ha OUPKE, CTAaHAAPTU3MPOBAHbI —
pa3mMepoM KOHTPAKTA, ero CPOUHOCTbIO, AATON IKCMUPALLUM U NepeyHem AOCTYMHBIX Ha Gupxe

(hMHAHCOBBIX NPOAYKTOB. BHE6GMpPMEBbIE NPOAYKTbI «KKOHCTPYMUPYIOTCA» ANA KOHKPETHOTO MOKY-

narens, 1 BCe BblleyKa3aHHble NapamMeTpbl aAanTUPOBaHbI CELNANbHO ANA €r0 HYME;

= JeH080l PUCK: TOPTOBble NO3ULNN B BUPKEBBIX EPMBATUBAX BCETAA MOTYT 6bITb 3aKPbIThI, NO-
CKONbKY TaKue PbIHKN NUKBMAHbI, OAHAKO 3TO AaNeKo He BCeraa BO3MOXHO B Clyuae BHeOMpxKe-
BbIX IK30TMUECKMX iePUBATUBOB, MOCKOMbKY CMPOC HA HUX KPAiiHe CNeLutuUueH n MOXET UCX0-
AMTb TONbKO OT HECKOMbKWUX MHBECTOPOB HA PbIHKE;

= Jopuduyeckue pucku: no obwemy Npasuny GUpPXKeBble [epUBATUBbI NOAYMHEHDI OYEHb JETa-

NNU3UPOBAHHON HOPMATMBHOW OCHOBE. B OTHOWEHWUW perynupoBaHus BHEOUPXKEBBIX aKTUBOB

3auacTylo CYLWeCTBYeT NpaBOBas HEONpPeAeNneHHOCTb, NO3TOMY YYACTHUKM PbIHKA 06paLLatoTCs

33 OPUANYECKMMU 33KMIOUEHUAMM K BHELWHUM KOHCYNbTaHTaM;

= pUCK HenpoeedeHus pacyemos: 6UpPXM 06ecneynBarT COONIOAEHNE CTOPOHAMU UCMONHEHMS

CBOWX 00513aTeNnbCTB B CTPOrO OTBEAEHHbIE HA 3TO CPOKM. B cnyuyae ¢ BHEGUPXKEBBIMU JepuBa-

TMBAMN CUTYaLMs 06PATHASA: NPOBEJEHNE PACUETOB MOXET ObITb MPOCPOUEHO OAHOM U3 CTOPOH,

a INKBUAALMOHHbIA HETTUHT MOXET He 3alLMLATHCA 3aKOHOM HEKOTOPbIX CTPaH.

HecmoTps Ha BCe Bbllweyka3aHHble HEAOCTaTKW W PUCKM, BHEOMPKEBbIE [EPUBATUBbI ABASAIOT-
Cs ropasfo 6onee ru6KMM UHAHCOBBIM UHCTPYMEHTOM, UeM BUPXKEBbIE.
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ﬂpaBOBbIE OCHOBbI ME)KAVHaDOﬂ,HDﬁ TOProsJin BHBBVI[])KBBI:IMVI JAepusatueamu

(aokymenTaums ISDA)

MexayHapoaHas accouyauus ceonos 1 gepusatusos (aHm. “International Swaps and Derivatives
Association”, “ISDA”) 6bina co3gaHa B 1985 rogy AnA YHUGUKALMN W CTAHAAPTU3ALMU PbIHOYHOI
NPaKTUKK C chepe BHEOUPKEBBIX AePUBATUBOB M COOTBETCTBYIOLLEN AOKYMEHTALMM.

Konuenuus ISDA Master Agreement

finpom foKymeHTauuu, pa3paboTaHHoil ISDA, a Takke 6330il ee apXUTEKTYpbl ABMAET-
ca TeHepanbHoe cornaweue ISDA (aurn. “ISDA Master Agreement™). OHO SBNSETCA PaMOUHbIM
W B HACTOALMIA MOMEHT NPeACTABNEHO B [IBYX BEPCUAX, WIMPOKO MCMONb3YEMbIX HA PblHKe: 1992
1 2002 ropa.

Kapaas u3 Bepcuid paspeneHa Ha 14 CeKuuit, B KOTOPbIX OFOBOPEHbI JOrOBOPHbIE OCHOBbI B3au-
MOfIENCTBUS CTOPOH. B COOTBETCTBYIOWLMX CEKLMSX COREPXKATCA NYHKTbI O TOM, KAaKOBbI BYAYT nocnep-
CTBMA HENCNONHEHWs 0683aTeNbCTB U3 CAENOK KAXAO0M U3 CTOPOH (Hanpumep, B Cyuae 6aHKPOTCTBA),
NOpPAJOK PacTOPHEHUA CAENOK U NPOBEAEHUA NNKBUAALMOHHOIO HETTUHTA, FAPAHTUN 1 3aBepeHus
KOHTpareHToB, NpUMeHMMoe npaso u T. f. feHepanbHoe cornawenune ISDA B pepakuum 2002 roaa
COMIEPXKUT YKa3aHUs Ha 8 CTaHAAPTHbIX COBbITUI HencnonHenusa (anm. “Event of Default”) n 5 cobbi-
Ui pactopenus (anm. “Termination Event”), koTopble 6yayT NoAPO6HO PACCMOTPEHbI HIKE.

TekcT TeHepanbHoro cornaweHus ISDA ABNAeTCA TEKCTOM, 3apaHee pacneyaTtaHHOM Ha 6naHke
(aurn. “pre-printed form”) u nognucbIBa@MbIM CTOPOHAMI KKaK €CTb», 683 U3MEHEeHUI.

ISDA Schedule

CTOPOHbI BHOCAT M3MEHEHNs U/unun fononHeHus B feHepanbHoe cornatieHne ISDA nytem corna-
COBaHuA 1 noanucaxua Npunoxenns K Hemy (aHrn. “ISDA Schedule”).

ImeHHO B NpuOXeHU CTOPOHbI BbIBUPAIOT OMLMK, NPeaOXKEHHbIe B [eHepanbHOM COraLleHny,
106aBNAI0T HOBble COBLITUA UCMONHEHNA U/UNVN COBLITUA PACTOPIKEHNS, YCTAHABNNBAIOT ANA HIX NO-
POrOBbIE YNCTIOBbIE 3HAUEHWSA, MEHAIOT (HOPMYNNUPOBKN OPUTMHANbHBIX NONOXEHUH 1 T. /. (Johnson,
2005).

imeHHo copepxanue u hopmynupoBkm ISDA Schedule SBNAOTCA OCHOBHBIM KaMHeM NPeTKHOBE-
HUSA MEXAY KOHTPareHTamm no 6yaywwmm BHeGUPXKEBbIM AePUBATUBHbIM CIEMKAM, Ha COrNacoBaHue
3TOr0 JOKYMEHTa 06bIYHO YXOAUT HECKONbKO MeCALeB (Harding, 2010).

ISDA Credit Support Annex

Pa3BuTWe TOProBNWU BHEOUPKEBBLIMUM epUBATUBAMU NPOAEMOHCTPUPOBANO OCTPYHD HEOOXOAM-
MOCTb B HaNMuUL KOHLENLNN «obecneyeHus» no caenkam ans ynpasneHus KpeauTHbIMI pUCKamMu.

Takas KoHuenuus 6bina paspaboTaHa B AOKyMEHTaLuM O NpefocTaBieHun obecneyenns (aHm.
“ISDA Credit Support documentation”). OHa 6bina BONNOWEHA B HECKONbKIX (hOPMaX, OCHOBHOE pa3-
fMYMe MeXAY KOTOPbIMM 3aKMI0UAETCA B NPUMEHMMOM nipaBe (aHrmuiickoe npaso, npaso Hbko-Nopka,
ANOHCKOE NPaBO M T. /1.) U B TOM, KAKOBA NPaBOBaA NPUPOAA NPaB nonyuarens obecneyeHus Ha Hero:
OCYLECTBNAETCA NN NONHOLEHHbIN Nepexod NPaBOBOrO TUTYNA UK 06ecneyeHne HOCUT 3aN0r0BYI0
npupogy.

MocraHosnenue (EC) EBponeiickoro napnameHta u Coseta N 648/2012 ot 4 uions 2012 roaa «O BHe-
OUPKEBLIX MPON3BOAHLIX MHCTPYMEHTAX, LEHTPabHbIX KOHTPAreHTax M TOProBbIX Peno3uTopuAaX»

2 International Swaps and Derivatives Association, Inc. (2019, February). Legal guidelines for smart derivatives contracts: The ISDA
Master Agreement. https://www.isda.org/a/23iME/Legal-Guidelines-for-Smart-Derivatives-Contracts-ISDA-Master-Agreement.pdf
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(aHrn. “EMIR”) n amepukaHckmit 3akoH floana ®pawka (Bctynun B cuny B 2011 rody) yCTaHOBUAM UMMe-
paTuBHOe TpeboBaHMNe 0 nepeaaye obecrneyeHns o fepUBATUBHBIM CAENKAM B LEIOM psjie Cryyaes.

ISDA Confirmation

MOCKOMbKY BCE PACCMOTPEHHbIE Bbllle YacTi apxUTEKTYpbl AOKYMeHTaLun ISDA HOCAT paMoyHbIi

XapaKTep, CTOPOHbI OTPAXAIOT NapamMeTPbl KOHKPETHbIX CAENOK B MOATBEPKACHUAX N0 cAenkam (aHm.
“confirmations”). Takum 06pa3oM, CTOPOHbI YCTHO WUAM MUCbMEHHO OrOBAPUBAIOTCA 06 OCHOBHbIX

YCNOBUAX CAENKM, KOTOPble BNOCNEACTBUM BYAYT NEPenoXeHbl B TEKCT NOATBEPXAEHUSA, KOTOPbIM
CTOPOHbI 06MEHSAIOTCSA MO INEKTPOHHOM UM 06bIYHOI NouTe.,

Cnepyet OTMETUTb, UTO BCsA ISDA OKYMEHTaLMA NPEACTaBASET CO60M «efMHbIA [OTOBOP»: Henc-
NnofHeHne 0643aTeNbCcTs N0 OfHOM CAENKE MOXET NPUBECTYU K PACTOPKEHUIO BCEX CAGNOK, MEXaHU3M
3aueta (aHrn. “set-off”) pacnpocTpaHaeTca Ha Bce 3aKNIUEeHHbIe CAeMKM.

MoaTBEpXAEHUA ONepuUpyloT TepMUHaMKU U3 TeHepanbHOro CornalleHus, npu 3toM 60nbliyo
YacTb CofiepXaHus NOATBEPKAEHUI COAEPXAT IKOHOMUUECKME MapameTpbl COBEPLIEHHON caen-
Ku. B NoATBEpMAEHMAX TaKKe CTOPOHbI OroBapUBAlOT JOMOMHEHNS K [eHepanbHOMY COrNaLieHuio
U MPUNOXEHMIO K HEMY, KOTOPble ByayT NPUMEHATLCA TONbKO K ;aHHON KOHKPETHOM caenke. B cnyuae
NPOTMBOPEUMIA MEXAY YCNOBUSMM YacTer ISDA [OKYMEHTALMK, OCBELLEHHDIX BbllLe, NPUOPUTET BYaAYT
UMETb NONOXEHMSA, 3aKPEeneHHble B NOATBEPXKAEHM N0 CAeNKe.

CMapT-KOHTpaKTb

Onpeaenenve TEPMUHA «CMaPT-KOHTPaKT»

Ecnu noponTy K onpefeneHuio CMapT-KOHTPAKTOB He uepe3 CTPOro HayuHylo Npu3My Nexalymx
B MX OCHOBE TEXHOJOTWIA, @ Yepe3 X NpaKTUUecKoe NPUMeHEeHe, TO CMapT-KOHTPAKTbl MOXHO Onpe-
[eNUTb KaK aBTOMATU3MPOBAHHbIE CAaMOUCMONHAWMECA nporpammbl (6u3Hec-peweHus) (Szabo,
1996), 6a3upyroLMecs Ha TEXHONOTUM pacnpefeneHHoro peectpa (6nokueitH).

Llenb MCNonb30BaHMA CMApT-KOHTPAKTOB — 3T0 MCKMIOUEHWe U3 CAENO0K NOCPEAHIKOB M TapaHTOB,
3CKpOY-MeXaHU3MOB, COOTBETCTBYIOLLMX KOMUCCHIA, A TAK)KE yiiep6a OT MOLIEHHUYECTBA KOHTpareHTa
1 Pacxof0B Ha NPUHYAMTENIbHOE UCMIONHEHME KOHTPAKTA Yepes cyn.

ConepxaHune Takux KOHTPAKTOB 3aMiCaHO HEMOCPEACTBEHHO B X KOAE, @ CaM KOHTPAKT pasme-
lWeH B pacnpegeneHHom peectpe (6nokuei). 06bIYHO BbIAENAKT TP OCHOBHbIX NEMEHTa CMapT-
KOHTpaKTa (no aHanorum ¢ KNaccuuecknmn 4OroBopamu)’:
= CMOPOHBbI, KOTOPbIE MOANMCHIBAIOT CMAPT-KOHTPAKT LM(POBLIMM KMIouamu;
= pedmem 002080pa — B €T0 OCHOBE AO0/DKHbI JIEXATb Te ABNEHMSA, KOTOPbIE NGO YXKe CyLLeCTBYIOT

B CPefie pacnpeneneHHoro peectpa (6nokueiina), nn6o MoryT 6biTb Ha HEro NepenoXeHbl;
= CMeyuanbHo 02080peHHbIe YCa08Us, KOTOPbIE AOMKHbI 6bITb MAaTEMaTUYECKN MHTEPNPETUPOBAHDI

1 N3N0XEHbI Ha A3bIKE MPOrpamMMUpPOBaHUA.

WccnefoBanne pasHOBMAHOCTER pacnpedeneHHbiX peectpos (6r10kueiiHa) He ABNACTCA LeNbko
HACTOALLEr0 3CCe, OAHAKO MOXHO OTMETUTD, YTO OHI 6bIBAIOT Ny6IMUHbIE (OTKPbITbIE), HeMy6AUUHbIE
(3akpbiTbie) u rubpuaHble. Mpu JOCTATOUHOM (DMHAHCMPOBAHMN U MOAPOBHOM TeXHUUECKOM 3ada-
HMM MOXHO pa3paboTaTb pacnpedeneHHblit peectp (6710kueiH), NoOAXOAALMA NOA ONpeaeneHHble
Lienn 1 YAOBNETBOPSAIOLNA HEO6XOAMMBIM UCXOFHbIM JAHHbIM.

3 Harley, B. (2017, August 2). Are smart contracts contracts? Clifford Chance. https://www.cliffordchance.com/
briefings/2017/08/are_smart_contractscontracts.html
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d]VHKLI,VIDHaJ] CMapT-KOHTPAKTOB
Mpumepbl NPUMEHEHNA CMAPT-KOHTPAKTOB MOXHO BbIBECTU U3 X K/HOUEBbIX NPEUMYLLECTB:
= AB8MOHOMHOCMb: HAUTO He MOXET BMELATbCS B PAabOTY CMAPT-KOHTPAKTA UMM BHECTU M3MEHEHUS
B €10 COZePXaHMNe, UTO OTKPLIBAET WUPOKUE NePCreKTUBbI N0 aBTOMATU3ALIMMN BU3HECa;
= 6e30macHoCcMb: Kpuntorpadus, Nexawasn B 0CHOBE TEXHONOTUN pacnpeaeneHHbIX peecTpos,
ABNAETCA OHUM W3 CaMblX NYYLINX B MMPE METOA0B MO obecreueHnto 6€30nacHOCTM BCEro
npoToKona;
= 3KOHOMUYECKasa 3(hhekmueHOCMb: yaaneHne U3 JOrOBOPHON LENOYKN NOCPENHUKOB OfHOBpE-
MEHHO CHUXAET COMYTCTBYIOLME PACXOAbI U KOMUCCUM;
= 6bicmpodelicmeue U MOYHOCMb: MOCKOMbKY BCE YCNOBMS [OTOBOPA 3apaHee NepesnoMeHbl
Ha A3bIK NPOrpamMMMPOBAHMUA U, COOTBETCTBEHHO, BbIPAXAOTCA B (hopmynax, pacueTbl ocylie-
CTBNAKTCA rOpasfo HbICTPee KNACCUUYECKMUX pelleHni.
licnonb3oBaHMe CMApT-KOHTPAKTOB B CleAyolWwmMx chepax MOXKET KOPEHHbIM 06pa3oM U3MEHUTb
COOTBETCTBYIOLME MHAYCTPUM:
= PbIHOK UeHHbIX 6ymae: feaTenbHOCTb Aeno3nTapueB U peecTpofepxaTtencii, nepenoxeHHas
Ha 6nokueilH, cTaHeT ropa3go 6onee 3ddekTUBHON WM NpPo3pauHoin. ANA 3TUX Leneil Tak-
e MOXHO NpeaycMOTPETb aBTOMATM3ALMI0 BbINAAT AUBMAEHAOB, APOBEHME AKLNIA, TONOCO-
BaHUE N0 HUM U T. A.;
= MeXOyHapoOHas mop2oens / MpaHcepaHuuHble MAAMeXU: WHTErpauus CMapT-KOHTPAaKTOB
CYLLeCTBEHHO MOBbICUAA 6bl MUKBUAHOCTb MHOMMX KNAcCOB aKTWUBOB, YCKOpUIa B3auMmopacue-
Tbl M pewwnna BoNpochl BaNOTHOMO KOHTPONS, a TakxXe YNpocTuia paspeLleHne CnopoB Mexay
KOHTpareHTamu 3a CyeT aBTOMATU3aLMN 0653aTeNbCTB CTOPOH W CAHKLMIA, NPUMEHSIEMBIX K HUM
33 HEMCNOHEHNe COOTBETCTBYIOLLMX 0653aTeNbCTB;
= (huHaHcoable ycayeu (3aliMbl U uNoMeKu): aBTOMATU3aLMs BbINAIAT MO UNOTEKE U 3aiMam, NpoBe-
AeHue pacueToB 6e3 OWMBOK 1 B CPOK, a TaKKe NPO3PAUHOCTb YCNOBUA U KPEAUTHOM UCTOPUM;
= (hUHAHCOBAS OMYeMHOCMb U (PUHAHCOBbIE MOKA3aMesnu: HeN3MEHHOCTb 3TUX JAHHbIX U Lnd-
POBOIA CNep KaXAOW NPOBEAEHHON TpaH3aKLMKU NO3BONNAM 6bl He TOMbKO CTPOUTL Gonee Tou-
Hble 6M3HEC-MOAENN, HO M OTCNEXMBATD BCE IEHEXHbIE MOTOKM, YyNPOCTUTb NPOXOXAEHME ayAnTa
1 COOTBETCTBUE TPEOOBAHUAM NO PACKPBITUIO MH(OPMALIUM ANA NYBANYHBIX KOMNAHWIA;
= JI02UCMUKQ: BHEAPEHUe CMAPT-KOHTPAKTOB B NOTMCTUYECKME LENOUKWM NO3BONNT 3dhdeKTus-
HO 60OPOTbCA C KOHTpaaKTOM, @ TaKKe ONTUMM3NPOBATb PAbOTY OTAENbHBIX Y3M0B NOCTABOK
n/nnu XpaHeHus;
= CMPaxoeaHue: OfHA U3 Camblx IheKTUBHBIX OTpacnen AN UMNNEMEHTALLMIU CMAPT-KOHTPAKTOB,
BHepnpeHue Heob6XO[UMBIX TEXHONOTMI NO3BOAUIO 6bl CHU3UTL KONUUECTBO CMOPOB U CYAe6-
HbIX Pa36UPaTeNbCTB MEXAY CTPAXOBATENAMM 11 CTPAXOBLUMKAMM, @ UHTErPALLMA CMAPT-KOHTPAK-
TOB BMecTe ¢ TexHonorusmu intepHera seweid (aHrn. “Internet of things”) nossonuna 6bi ynpo-
CTUTb NPeJOCTaBNeHNe BCEX HEOHXOAMMBIX [OKA3aTebCTB (Hanpumep, B Clyyae NPUUNHEHUS
yliep6a umyuLecTsy B pesynbrate opc-Maxopa) M CAenatb nepeuncieHne CTpaxoBow Bbinna-
Tbl 6€3YCNOBHBIM NPU HACTYNNEHUM CTPAXOBOFO Clyyas’,
Takum 06pa3oM, 0COGEHHOCTH (DYHKLMOHMPOBAHUSA CMAPT-KOHTPAKTOB W WX TeXHONOrMueckas
npupoaa Mornu 6bl, Npu NPaBUNLHON UX UMNNEMEHTALLMM, BLIBECTH PSS KNACCUUECKMX YCTOABLIMXCSA
WHCTUTYTOB HA COBEPLIEHHO WHOW YPOBEHb, B KOTOPOM 6bl coueTanuch 60nbwas 3hdeKTUBHOCTL
W KNUEHTOOPUEHTMPOBAHHOCTb MPOLIECCOB.

“  Deloitte. (2016, December 2016). Over the horizon. blockchain and the future of financial infrastructure. https://www2.
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”pOﬁﬂEMbl nMnaemMeHTalum cMapT-KOHTPaKTOB

CylwecTByeT psg CNOPOB 0 TOM, KaK COOTHOCATCA CMApT-KOHTPAKTbI U Knaccuueckue opugudeckue
KOHTPaKTbI®. HekoTopble CneLuanucTbl NoaaratoT, YTo camMit No cebe CMapT-KOHTPAKTbI He MOTYT 6bITh
NPU3HaHbl PUANYECKN 06S3bIBAIOWMM JOFOBOPOM, @ NNLb NPeACTaBAAOT 060K MeTOf aBTOMATy-
3aLNN UCNONHEHNSA CTOPOHAMMN CBOMX 0643aTeNbCTB [ NPUMEHEHUSA CAHKLMIA, KOTOPbII MOXET 6bITh
YCTAHOBMEH O6bIUHbIM HOPUAMUECKAM KOHTpaKToM. Mo3ToMy cnedyeT pas3nuuatb CMapT-KOHTpaK-
Tbl UCKMIOUMTENbHO B hopme Koaa, 6e3 Kakon-nnbo Knaccuueckoil TEeKCTOBOW COBECHON OCHOBbI,
W CMApPT-KOHTPaKTbI, KOTOPbIE ABAAIOTCA NPUIOKEHNEM K 06bIUHON YCTOABILEACA hopme 0roBopa.

B amepuKaHCKON opuaUYeckol Hayke NPOBOAUTCA UeTKas pasHULA Mexay cornalieHuem
n koHTpakToMm (Corbin, 1917). ®enepanbHoro 4oroBopHoro npasa B CLUIA He cywwecTByeT — TONKOBa-
HUE M BO3MOXHOCTb MPUHYANUTENbHOTO UCNONHEHNA KOHTPaKTOB uepes cya (aHrn. “enforceability”)
pa3nuualoTca OT WTaTa K Wraty. Mo o6uiemy npaBuny WTaThl NPU3HAIOT, UTO, HECMOTPA Ha TO YTO CTO-
POHbI MOTYT 3aKNIOUUTD LEMbII CNEKTP Pa3NNUHbIX COMNALlEHUI, KOHTPAKTOM MOXHO NPU3HATb TONb-
KO lopuanuecku obA3biBatoliee COrMalleHne, KOTOPOE MOMXET ObiTb NPUHYAUTENbHO WCMOMHEHO
uepes cyn®. [ins nNpoBepku co6MOAEeHUA BTOPOrO KPUTEPUS Cybl WTATOB O6GbIYHO aHANU3MPYIOT,
6bin1 11 COBMIOAEHDI TPEBOBAHNS, YCTAHOBNEHHbIE 061MM NpaBom (aHm. “common law”), a UMeHHO
NpoBepsIoT Hanuune odepTbl, akuenTa u BcTpeuHoro yaosnetsoperus (Lord Collins of Mapesbury,
2018). He BbI3bIBAET COMHEHMWIl TOT (DaKT, UTO, HANPUMep, MEXaHU3M BbIMNaTbl BCTPEUYHOIO YAOBe-
TBOPEHNS MOXET 6bITb BONMOLLEH B CMApT-KOHTPAKTE: Hanpumep, ecniu peic 3afepxnBaetcs bonee
ueM Ha TPU yaca, CTPAXxoBaTe/0 Ha CUeT MOCTYNaeT CTPaxoBas BbiNnaTa OT CTPAXOBOW KOMMAHMM,
B MHDBIX € C/lyuasiX Ha MOMEHT 3aK/IOUeHUs COMMalleHns o cueTa CTpaxoBaTens CNULETCS TOMbKO
CyMMa B pa3mepe CTPaxoBOW Npemuu.

Ewe ogHuUM topuguueckum 6apbepom K WUCMNOMb30BAHUIO CMAPT-KOHTPAKTOB WCKMKOUUTENbHO
B BUAE KOAA SIBNAETCA YCTAaHOBNEHHAs 3aKOHOM 06s3aTeNbHas NuUcbMeHHas opMa KOHTPaKTa.
OnHaKo B NpeofoneHuu 3Toro NPenaTCTBUA TakKe Hameuaetca nporpecc: EANHO06Pa3HbIN 3aKOH
06 3neKTpoHHbIX caenkax (aHrn. “Uniform Electronic Transactions Act”) 6bi1 JONONHEH Ha YpoB-
He WTaTOB B HeBaje u ApM30He NPUPaBHUBAHMEM COTNALIEHUS, PEanM30BaHHOMO B BUAE CMapT-
KOHTPAKTa, K COrNaLleHuto, 3aKNI0YeHHOMY B NUCbMEeHHON dopme’.

OfHAKO CNOXHOCTM, CBA3aHHble C MACCOBbIM PACMpOCTPAHEHMEM CMApT-KOHTPAKTOB, Nexar
He TONbKO B NNIOCKOCTY TOTO, KaK UX PErynupyeT u/Unn Kakow CTaTyc UM NpUCBaUBAET eNCTBYlolIEe
3aKOHOAATEeNbCTBO. PAA NPo6IeM CKPBIT M B TEXHUUECKON 0COBEHHOCTU (DYHKLMOHMPOBAHUA CMapT-
KOHTPAKTOB.
= Kak cmopoHbl, He Aensowuecs cneyuanucmamu 6 06aacmu npo2pammuposanus, moaym ceo-

600HO €0211aC08bIBAMb YC0BUS CMAPM-KOHMPAKMO8, MPaKkmosamp UX, a Makxe 6HOCUMb

8 HUX U3MeHeHUA? 3auacTylo Aaxe Knaccuueckas Gopma AOroBOPHbIX KOHCTPYKUMMA, Hanu-

CaHHas Ha CTPOroM KaHUenapute ¢ 06unuem lOpUaNYECcKuX TePMUHOB, BbI3bIBAET CNOXHOCTM
y o6biBaTenen. Heo6X0AMMOCTD e B HANUUMK ele U TeXHUUeCKoro 06pa3oBaHus enaeT 06s-
3aTeNbHbIM yuyacThe B CO3AAHNN [OTOBOPA CMELManuCTa, TPETbell CTOPOHbI, Ubel IKCMepTu3e

5 Levi,S.D., & Lipton, A. B. (2018, May 26). An introduction to smart contracts and their potential and inherent limitations.
Harvard Law School Forum on Corporate Governance. https://corpgov.law.harvard.edu/2018/05/26/an-introduction-to-

& Restatement (Second) of Contracts, Section 1(1981).
7 Signatures; electronic transactions; blockchain technology, AZ HB2417 § 44-7061 (2017); Electronic transactions (Uniform
Act), NV Rev Stat.§ 719.090 (2013)..
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1 6eCcNpUCTPACTHOCTM OAMHAKOBO 0BEPSIOT 06 CTOPOHbI, Tak NoABNAETCA HEO6X0AUMOCTD 3a-
KNIOUeHMA JOr0BOPa M C CAaMMM NPOrPaMMUCTOM-3KCMEPTOM, B KOTOPOM GYAYT 3aKpennieHbl ero
COOTBETCTBYIOLME FAPAHTUN U 3aBEPEHMNS O TOM, UTO CMAPT-KOHTPAKT (hYHKLUOHUPYET AOSKHBIM
06pa3oMm. BO3MOXHO, peLeHue faHHOM NPO6AeMbl NEXUT TM60 B NAOCKOCTI CO3AaHUA 60NbLIOTO
KONMYeCTBa 3apaHee CKOHCTPYNPOBaHHbIX (hopm cmapT-KoHTpakTos (Clack et al., 2016), u3 koTo-
PbIX MONb30BATENN MOTYT BbI6PATh Ty, KOTOPAs NOAXOAMUT K MX CUTyaLum (Mo aHanorum c cyuie-
CTBYIOLMMY OHNANH-KOHCTPYKTOPaMM JOrOBOPOB), 160 B MAOCKOCTI CO3AaHUA HOBOTO A3bIKA
MPOrpaMMMPOBaHNS, Yell CUHTAKCUC BYIET CXOXK C UenoBeueckKM A3bikoM (Hanpumep, aHmui-
ckum) (Clack, 2018a).
= 0nopa Ha UCMOYHUKU «8HE uenu»: abCONKTHOE BONbIIMHCTBO KEICOB MCMONb30BaHMA CMApT-
KOHTPAKTOB NPeAnonaraet 3arpy3Ky B HUX MHOPMALLMK U3 YCTPOICTB, KOTOPbIE HEMOCPEACTBEH-
HO He HaXOAATCA B CAMOM pacnpeseneHHoM peectpe. Tak, Hanpumep, B CNyuae CMapT-KOHTPAKTOB,
ncnonb3yembix B chepe CTPaxoBaHus, KNioueBbIMU 6YAYT NOKA3aHus, nepefaBaemble AaTUnKamu
BMAXHOCTK, TEMNEpPATypbl UNK Nepenaaa NEeKTPUYECKOro HanpsxeHus. MorpewHocTb Nokasa-
HUR, 3 Takxe nepebou B (DYHKLMOHMPOBAHWUN CaMUX YCTPOWCTB HECYT CYLECTBEHHbIE PUCKN
ANA BCEN OCHOBAHHON HA HUX CUCTEME.
= [Ipo6nema onpedeneHus uHanbHoU d02080peHHOCMU CMOPOH: B CNyUae KNacCUUeCKnX NUCcaHbix
AOr0BOPOB (pMHANbHAA BEpCUs COMALLIEHNS, NOANMCAHHAA CTOPOHAMU, NPU3HAETCA OTPaXKEHUEM
Ux puHanbHOM (haKTUUECKOW AOTrOBOPEHHOCTU. B cnyuae e CO CMapT-KOHTpaKTamMu npobnema
CTOUT OCTpee: CyAaMm NpUAETCs pewwarb BONPOC O NPUOPUTETE «MMCAHOW» YacTW AOTOBOPA U ero
3NEeMEHTOB, BOM/OLEHHbIX B BUAE KOA], ECN MEXAY HUMI BYAET BbIABNEHO NPOTUBOPEUME.
= [Ipo6riembl, npouspacmaroujue U3 aBMoMamu3ayuu: Kak 6bi10 OTMEYEHO BblLLEe, aBBTOMATU3aLMS
AIBNAETCA KNHOUEBbIM aCNEKTOM hYHKLMOHUPOBaHMS CMAPT-KOHTPAKTOB. OAHAKO OHA MOXET CTaTb
1 Cepbe3HOil Nperpagoi Ans NOBCEMECTHOMO MX UCMONb30BAHMNS: CMAPT-KOHTPAKT He 3HaeT Tep-
MWUHOB «OTKA3 OT MpaBa» WM «YaCTUYHOE MCMOMHEHNe». TaKuM 06Pa3oM, Ha HACTOALLMIA MO-
MEHT CMapT-KOHTPAKTbl He MOFYT B MONHOW Mepe OTpa¥aTb BCE TOHKOCTW NpPaBOOTHOLIEHMW,
CKNafbIBAILMXCA MEXAY Cy6bekTamn. Kpome TOro, aHanorMuHas npobnema nexuT u B N0CKo-
CTW BHECEHUS| U3MEHEHUI UK AOCPOYHOTO PACTOPKEHUS CMAPT-KOHTPAKTOB — MOKA 3TU NpU-
BblUHbIE KOPUANYECKNE aKTbl CIOXKHO peanu3yembl B TPOCTPAHCTBE PacnpefeneHHOro peectpa.
TakuM 06pa30M, CMApT-KOHTPaKTbl B TOM BUAE, B KOTOPOM OHM U3BECTHBI HAy4YHOMY COOOLLECTBY
NpsMOo ceiuac, 06nafaloT Kak LenbiM CeKTPOM HEOCMOPUMbIX TPENMYLLECTB, KOTOPbIE MOTYT KOPEH-
HbIM 06pPa30M NOBNNATb HA Pa3BUTME TOW UAW MHOW MHAYCTPUK, TaK U PAAOM HEAOCTATKOB, MHOTUE
13 KOTOPbIX BbITEKAKOT U3 UX TEXHONOrMUYECKOIN NPUPOADI, @ 3a4aCTYH0 M HENOCPEACTBEHHO U3 TeX ee
aCcneKToB, KOTOPbIE NPU3HAKTCA HECOMHEHHbIMI CUTbHBIMI CTOPOHAMI CMAPT-KOHTPAKTOB (Hanpu-
mMep, aBTOMaTi3aLms).

KoHuentbl gokymenTaumuu ISDA,
KOTOpbIE MOTYT ObITb UMNIEMEHTUPOBAHbI B CMAPT-KOHTPaKT

Kak 6bin0 OTMEUEHO Bbllle, PbIHOK JepUBAaTUBOB OrPOMEH W OueHb CNoXeH. bonblioe Ko-
NNYECTBO B3aMMOPACUETOB, MPOBOAUMBIX MeXAy CTOPOHAMM, NMPOBENEHME 3aueToB, Nepedaya
obecneueHns — Bce 3T0 MOMO 6bl 6bITb BOMOWEHO B CMAPT-KOHTPAKTaX M aBTOMATU3MPOBAHO

& AlKhalil, F, Ceci, M., O'Brien, L. & Butler, T. (2017). A Solution for the problems of translation and transparency in
smart contracts. Governance Risk & Compliance Technology Centre. https://e9a5d5c6.stackpathcdn.com /wp-content/
uploads/2017/06/GR3C-Smart-Contracts-White-Paper-2017.pdf
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B pacnpegeneHHom peectpe (6nokueitHe). Hike 6yayT paccMOTPEHbl OCHOBHbIE KOHLEMLNN AOKY-
MeHTaLun ISDA U pekoMeHAaLMN N0 UX BO3MOXHON UMNNIEMEHTALMK B LIMGPOBOM BUAeE.

CobbiTus

MOMUMO IKOHOMUUYECKMX NAapaMeTPOB OTAENbHbIX TPAH3aKUMMA, €CTb PAA BHELWHMX COBbITUN, KO-
TOpbIe MOTYT CYLWECTBEHHO NOBAUATb HA CMOCOOHOCTb KOHTpareHTa NPOAOMKATb UCNONHATL CBOM
0643aHHOCTI U3 J0rOBOPA NO OAHOM, HECKOMbKUM WM BCEM CIeNKaM W3 Hero. bOnbluas yacTb TaKux
Co6bITUI OTpaXeHa B feHepanbHOM cornawieHnn ISDA u, Kak yxe 6bln0 0TMEUEHO paHee, AennuTcs
Ha COOBITUA HEMCMONHEHUS U COBLITUA PACTOPKEHUS.

CobbiTns HeucnosHeHus

B camoMm WIMPOKOM CMbICNie CNoBa COBLITUA HEMCNONHEHUS NPOMCXOAAT N0 BUHE OAHON U3 CTO-
POH (CTOPOHbI, 10NYCTUBLIEA HEUCNONHEHNe CBOUX 0653aTenbcTs (feconT)). B 3ToM cnyuae BTOpas
CTOPOHA MOXET PaCTOPrHYTb BCe CAENKM, 3aKNI0UeHHble B pamkax feHepanbHOro cornawenus ISDA.

Bcero BbiensioT 8 KNAacCMUecknx cobbITUIN HEUCNONHEHUS:
= Henjamex unu Hemocmaexa;
= Hapywexue / 00HOCMOPOHHUL OMKA3 OM UCNONHEeHUs coenaweHus (3To cobbiTe HeucnonHe-

HUA He BO3HMKAET B CBA3M C HECYLLECTBEHHbIMI HAPYLEHNAMK, @ CITYXNT CPELCTBOM, C NOMOLLbIO

KOTOPOro He HapyLwKBLUas LOrOBOP CTOPOHA MOMXET PACTOPrHYTH 3aKNKOUEHHbIE CAENKU B Cyuae,

€CNn fipyras CTOPOHa NPAMO Bblpa3uia HaMepeHne He UCNOMHATL YCIOBUA [OTOBOPA, XoTA (ak-

TUYECKM (haKTa HeUCNONHEHNSA elle He NPOU30LWII0);
= HeucrnosHeHue 0653amenbCme, C8S3aHHbIX ¢ npedocmassieHuem obecneyeHus no coenkam;
= @gedeHue 8 3a6/yxoeHue (OTHOCUTCA K HapYIEHNO PA/a CyLIECTBEHHbIX 3aBEPEeHMIA, KOTOpble

CTOPOHbI QKT NPV BCTYN/IEHUI B 1OFOBOP);
= HeucnonHexue 06a3amesbcme no onpedenenHbiM coenxam (nog «onpefeneHHbIMA CaenKamm»

06bIYHO NOHMMAIOTCA CAENKM, KOTOPbIE 3aKNI0UalOTCA 3a pamMkamu [eHepanbHOro CornalleHus

ISDA: Hanpumep, Cenku peno);
= [lepexpecmHoe HeucnonHeHue 06s3amenbcme (OTHOCUTCA C HEUCNONHEHNEM [IeHeXHbIX 068-

3aTeNbCTB, 06bIYHO BO3HUKAET B CBA3N C AOCTUXEHNEM ONpeAeneHHOro NoporoBoro 3HaYeHus

no Hennarexam (Hanpumep, No OroBOPam 3aitMa BMeCTe C J0roBopami apeHfbl));
= 6aHKpomcmeo;
= cOefnka npucoeduHeHus 6e3 NpUHAMUS Ha ce6s 06s3amenbCme.

CobbiTns pacTop)exus

B 0T/IMUME OT COBbITUIA HEUCNONHEHNS, COBBITUSA PACTOPKEHNA HE NOAPA3YMEBAIOT HANIMUMSA BUHbI
O/JHOW M3 CTOPOH B CTPOrOM CMbIC/IE 3TOTO C10BA. B CBA3M C COBLITUAMM PACTOPIKEHUA CTOPOHBI MO-
IyT PacTOPrHyTb TOMbKO 3aTPOHYTbIE 3TUM COBbITUEM CAEMKM, A He BCe CAeNKM (KaK npeaycMoTpeHo
NS COBbITUIA HEUCTIONHEHNUS).

Bcero BbiensioT 5 CTaHAaPTHbIX COBBITUI PACTOPKEHUS:
= CMyn/ieHue 8 npomueopeyue ¢ 3akoHoM (AN 04HOW U3 CTOPOH UK ANsS 06enX CTOPOH UCMONHe-

HUe 0653aTeNbCTB U3 I0r0BOPA BEUET UM MOXET NOBMeYb 3a CO60I HapyLIEHNe NPUMEHUMOT0

3aKOHO/aTeNbCTBa (HanpuMep, B Clyyae ero PesKoro U3MeHeHus));
= (bopc-maxop;
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= H@02080€ COBbIMUE UU HAN02080e COBbIMUe NMpu NpucoeduHeHuu (BO3HUKAET, KOTAa Ha OAHY
CTOPOHY UNK 06€ CTOPOHbI HAKNAAbIBAETCA JONONHUTENbHOE HANOTOBOE GpeMs 13-3a BHECEHUS
N3MeHeHMil B NPUMEHIUMOe 3aKOHOAATeNbCTBO);

= HacmynneHue Hekpedumocnoco6Hocmu npu npucoeduHeHuu (Hanpumep, Koraa B pesynbrate
MOTMOWEHNA KPEAUTHbIA PEATUHT KOHTPAreHTa yXyAlWaeTcs).

PexoMeHgaunn no uMnieMeHTaLnm

He BbI3bIBAET COMHEHMUIN TOT (haKT, UTO 6ONbLINHCTBO COBBITUI U3 NEPEUNCNIEHHDIX Bbile MOX-
HO Npeo6pa3oBaTb B POPMYyNY «eCu <..>, TO <..>», KOTOPas MOXET ObiTb Nerko npeobpasoBaHa
B KOMMbIOTEPHBIN KOJ.

Mpy 3TOM CYLLECTBYET BO3MOMXHOCTb UMMNIEMEHTALLUN PAAA TPUTTEPOB 1 CBA3AHHDIX C HUMM BHELl-
HUX UCTOUHUKOB MH(OPMALMI — UCTOUHIMKOB «BHE Lienin» (CM. BbiLie). Tak, Hanpumep, 0fHO TONbKO Tex-
HWUYECKOe 3a/1aHNe MO CO3[aHMI0 CUCTEMbI, OTCNEXIBAIOLLIEN BCE BO3MOXHbIE PEECTPbl, B KOTOPbIX OT-
PaXAETCA UHNLMMPOBAHUE NPoLeAyPbl 6AHKPOTCTBA B OTHOLIEHUI KOHTPAreHTa B €ro I0PUCAUKLIAN,
BbI3blBAET GOMbLIOE KONMUYECTBO TPYAHOCTEN 06BEKTUBHOTO XapakTepa’.

Takxe Heo6XoAMMO OTMETUTb, UTO CaM (HaKT BOSHUKHOBEHMA COBLITUIA HENCMONHEHUA U COBbI-
TUIA PACTOPKEHNA aBTOMATUUECKN HE BNIEUET PAcTOPHEHUA CAENOK — MHWLMATOPOM J0MKHA BbICTY-
NUTb NPABOMOYHASA Ha 3TO CTOPOHA. Y Hee MOTYT 6bITb CBOM NPUUMHDBI HE PacTOPraTh CAENKM, Hanpumep
B CNyuasx, KOra PacTopeHue CAenkn/caenok B faHHbll MOMEHT BPEMEeHM NOBeYeT 3a cobon ce-
pbe3Hble IKOHOMMUEcKMe Y6bITKU. OHAKO, Kak 6bIN0 PACCMOTPEHO Bbillie, UMNIEMEHTALNSA AUCKPELW-
OHHbIX MOJHOMOUMIA HA pacnpeieneHHOM peecTpe SBNAETCA KpaiHe CnoxHoil 3apaueii (Clack, 2018b).

BO3MOXHO, CTOPOHAM 1 COOTBETCTBYIOUMM NPOTrPaMMMUCTaM CefyeT TakKe paccMOTPETb ONLio
Nno KOAMPOBAHWIO B GNOKUENHE TOMbKO YaCTU TPaH3aKLMIA/COBLITUIA, @ OCTaNbHYI0 YACTb OCTABUTH
B «peanbHoM mupe». OfIHAaKo NPW 3TOM BCTAaeT BOMPOC O TOM, KaK 3TU YacTu 6yayT COOTHOCMTbCA
B Clyuae NPOTMBOPEUNI MEXAY HUMN.

MocKonbKy HanMLo 06a3aTeNbHOe NPUCYTCTBUE B TaKMX NPABOOTHOLIEHUAX TPETbEA CTOPOHDI —
nocpeaHuka, onepatopa nnatopmbl, NoTpebyeTca BKMIOUEHWE HOBbIX COBbITUI HEUCNONHEHUS
1 CO6bITUIA PACTOPIKEHUS, CBA3AHHDBIX C HUM,

[natexu u nocTaBKu

IKOHOMUUECKME YCNOBUSA CAENOK HAXOAAT CBOE 3aKpenseHue B NOATBEPXAEHUAX MO CAEeNKaM,
B KOTOPbIX OTPAXAIOTCA COOTBETCTBYIOWME LUMGPbI B YACTU NNATEXeN 1/unu NocTaBok. OAHAKO ecTb
Liefblii NAACT NPaB U 0643aHHOCTEN, CBA3AHHBIX C OCYIIECTBAEHUEM NAaTexel U NpoBeeHNeM no-
CTaBOK Ha YPOBHE Camoro feHepanbHoro cornawexus ISDA.

[pnocTaHoBKa nnatexeii/nocTaBoK

[eHepanbHbIM COTNaleHNeM YCTaHOBNEHA 0693aHHOCTb CTOPOH OCYLLECTBAATL NNaTexu / NpoBo-
[AUTb NOCTABKY TOUHO B CPOK B COOTBETCTBUM C YCIIOBUAMM CAENOK, 3AKPENIEHHbIMU B NOATBEPKACHUAX.
OfiHaKo BO3HUKHOBEHME COOTBETCTBYIOWMX 0653aTeNbCTB NOCTABEHO NOA COBMI0AEHNE psAa yCno-
BWIA, B TOM UMC/e OTCYTCTBUE (haKTa COBbITUA HEUCTIONHEHNA U/UNK PacTopKeHUA. B MHOM clyyae
He HapylWWBLIAs OrOBOP CTOPOHA He 06S3aHa OCYLLECTBAATD NATEXM/NOCTaBKM, NOKA TaKoe COBbI-
Tie He ByeT npekpalLeHo.

Mpu 3TOM HEOBXOANMO 3aMETUTb, UTO 0643aTe/IbCTBO MMEHHO NPUOCTAHABIMBAETCA, a He NpeKpa-
WAETCA: KaK TONbKO BCe HEO6XOANMblE YCI0BMA BHOBb 6yayT Co6niofeHbl, 0653aTeNbCTBO AOMKHO

o AlKhalil et.al., 2017.
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ObITb UCMONHEHO Ha nepBOHaYanbHbIX yCnoBusXx. B oTaenbHbIX Cyyasx CTOPOHbI Aaxe A0roBapuBa-
10TCA O HAUNCNEeHUN NPOLEHTA Ha CYMMY HENnpoOBeAEHHOI0 nnaTexa / HeOCVU.leCTBHEHHOIZ NnocCTaBKu.

[TnateXHblii HETTUHT

Cnoenku, npoBoguMble CTOpPOHaMK B pamkax leHepanbHoro cornaweHus ISDA, He o6pasyioT
0TAENbHbIX 060CO6NEHHbIX KOHTPAKTOB: HA060POT, OHU COCTABAAIOT €ANHBIA JOTOBOP B paMKax ap-
XuTeKTYpbl ISDA foKyMeHTaLmMu. OZHUM U3 HECOMHEHHDBIX MPEUMYLLECTB TAKOIW KOHLENLUN KeAMHOTO
[0roBopa» CNYXUT BO3MOXHOCTb HETTUPOBATb NNATEXHbIE 0643aTeNbCTBa, BO3HUKAIOWME U3 CAENOK,
CBOAS COBOKYNMHOCTb Takux 0653aTenbCTB K 04HOMY 06513aTENbCTBY, EXALLEMY Ha OfHOM U3 CTOPOH.

BblenstoT 1Ba TUNA HETTUHIA: NNATEXHbIN HETTUHT, KOTOPbIA NPOBOANTCA MEX/Y CTOPOHAMM B X0e
HenocpeACcTBEeHHOro BefieHns TOProBn B pamkax feHepanbHoro cornawenus ISDA, a Takxe nuksuaa-
LIMOHHBIA HETTUHT, KOTOPBIN NPOUCXOANT B CyUae, ecnu feHepanbHoe CornalleHne PacTopraeTcs.

PexoMeHgaunn no uMnieMeHTaLnm

Kak 6bin0 OTMEUEHO Bblle, CMAPT-KOHTPAKTbl NPEACTABAAIOTCA MAEANbHbIM UHCTPYMEHTOM
Ans o6ecneyenns 6e3ycoBHOIO NPOBEAEHMA NNaTeXeN 1 OCYLLeCTBAEHUA NOCTaBOK. OAHAKO ANS Lie-
nen UX UMNNemMeHTaLumn B apxuTektypy ISDA foKymMeHTaLuu nepes pa3paboTunkamm JOMKEH 6biTb
NOCTaBNeH BOMPOC 06 MHTErpaLMn pacnpefeneHHoro peectpa ¢ cuctemami nnarexen tuna SWIFT,
a TaKXe C CMCTeMOW en03MTapHOro XpaHeHUs U KNMpUHIra nn6o Heo6xoaUMo 3aaymaTbcs 0 npoBe-
AEHUU NNATEXEN UCKNIOUMTENbHO Ha BNIOKYEIiHE, 6e3 NPUBA3KM K KNaccUueckum cnocobam B3ammo-
pacuetos.

Takxe 6yneT Heo6XxoaMMO NPefyCMOTPETb B CMAPT-KOHTPAKTE MEXQHU3M OTCNEXUBAHUA BO3HUK-
HOBEHMS COOBITUA HEMCNONHEHUS UK COBBITUA PACTOPXKEHUA ANS NPUOCTAHOBKM NPOBEAEHUS Nna-
TeXen / ocywwecTBNEHUs NOCTABOK.

Peanu3auus MexaHu3Ma HeTTUHTa Ha 6NOKUEHe TaKKe CTaBUT Nepes NPorpaMMUCTamMm AL CROX-
HbIX 33/1a4: CMaPT-KOHTPAKT AOMKEH OYAET PaCnO3HaTb, YTO MEXAY CTOPOHAMMU BO3HUKNU BCTPEYHbIE
0653aTeNbCTBa, PACCUMTaTh CYMMY-HETTO MO TaKUM 0653aTeNbCTBAM, @ TaKXXe NPOBECTU COOTBETCTBY-
I0LLMIA NNATEX, OAHOBPEMEHHO NpK 3TOM NPU3HAB TaKNe 0693aTeNbCTBA CTOPOH UCMOMHEHHbIMA.

iMnnemeHTauMa CMapT-KOHTPAKTOB ANA Lienel NpoBefeHns NUKBUAALMOHHOTO HETTUHIA Bbi3bl-
BaeT ele 607bLue NpobneMm, NOCKONbKY OH (i) MOXET 6bITb TPOBEAEH TONbKO B CBA3M C HACTYNNEHNEM
COBbITUA HEUCMIONHEHNS NN COBbITUA pacTopenus, (ii) JoMmKeH 6bITb MHULUNPOBAH OAHOI U3 CTO-
POH, @ He OCYWeCTBNATLCA aBTOMATMUECKH, (iii) BKIIOUAET B pacuer yobITKM/Npubbinb, CBA3aHHbIE
C 3aK/IoUeHNeM 3aMeLAIoLIMX CAENOK, @ TAKXKe PacXodbl Ha IOPUCTOB/KOHCYNBTAHTOB, NPUBNEYEH-
HbIX /17 €ro NPOBELEHMs, eC HeobXoaNUMO.

PaspeweHue cnopos

Cnopbi 13 ISDA-IOKYMEHTaLWIA, BOHUKAIOLLME MeX/1y CTOPOHAMM, MOTYT NPOUCXOANTD U3 Pa3HbIX
BONPOCOB ¥ NPUHMMATL Pa3nnuHble (hopMbl. Ha ypOBHE 0TAENbHbIX CAENOK CTOPOHBI MOTYT OCnapu-
BaTb MeTO/bl 1 Pe3yNbTaTbl BbIYNCAEHMIA, NPOBEAEHHBIX APYFO/ CTOPOHON, a Ha YPOBHe [eHepanbHoro
COrNallieHnss MOTYT KacaTbCAl aCNeKTOB, CBA3aHHbIX C BO3HUKHOBEHMEM COBBITMA HEUCNONHeHUs/
PaCTOPXeHWs, a TakKe ero nocneacTenaMu. Cnoco6 paspeleHins CNOPOB 3aBUCUT OT CAEAYIOLLAX
thakTopOB:

= NPUMEHMMOe NpaBo, YCTaHOBNEHHOe B eHepanbHOM cornateHinn (06bIYHO aHMNIACKOe NPaBo
unu npaso Holo-Nopka);
= (haKTbl M 06CTOATENBCTBA CNOPA;
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= OTHOLIGHNA MeX[Y CTOPOHAMM;

= yCNoBuA feHepanbHOro COrMalleHus, HenoCPEACTBEHHO CBA3aHHbIE C NPEAMETOM Cropa.
CnoXHO NPe/CTaBUTb, KaK PoNb HALMOHANbHbIX CYA0B/ap6UTpaxein MOXeET 6bITb 3aMeHeHa CMapT-

KOHTPAKTOM. BO3MOXHO, 30€Cb CTOPOHbI MOTYT TOMbKO NPeAyCMOTPETh NPUOCTAHOBKY BefieHNs Top-

roBny no feHepanbHOMY COTMalEHNI0 B Clyuae nepeaauu cnopa B cyae6Hyio MHCTaHLMo | apbuT-

PaX UMK BO3MOXHOCTb BHECTU U3MEHEHMNA B YCNOBUA CMAPT-KOHTPAKTA B COOTBETCTBUMN C pellieHnem

cyna/ap6utpaxa.

I'Iepe;wBaﬂ NPpaKTKa U TEHAEHLUN

HecmoTps Ha BCe CNOXHOCTW B MMNIEMEHTALMM CMapT-KOHTPAKTOB, Y4aCTHUKN (PUHAHCOBO-

ro pblHKa OCTPO NOHMUMAIOT BCE HEOCMOPUMbIE MIOChI TAKOrO TEXHUYECKOIO CABUra:

= aMmepuKaHcKas [leno3uTapHas TpacToBas M KnupuHrosas kopnopauus (DTCC) coBmecTHO
C KpynHewumn uHeectuumoHHbiMu 6ankamn (Credit Suisse, Bank of America, Merrill Lynch,
Citi u ).P. Morgan) ycnewHo peann3oBana HeCKONbKO KpeauTHbIX AedONTHBIX CBOMOB C MOMO-
b0 CMApPT-KOHTPAKTOB;

= onepatop Hbto-Nopkckoit hoHpoBol 6upxu ICE peanu3oBan Ha nnatdopme nepsble NOCTaBOY-
Hble (hblouepcbl Ha GUTKOIH;

= B 2019 rogy C6epbaHK 3anaTeHTOBaN TEXHONOTUIO NPOBEAEHNA CAENOK Peno C UCMOMb30BaHU-
eM pacnpegeneHHoro peecrpa;

= B 2017 rogy Anbtha-baHk 1 S7 peanu3oBanu Ha 6noKUYeliHe NepByIo CAENKY-aKKPeauTHB.
MpaKTUKa UCMONb30BAHUA CMAPT-KOHTPAKTOB KpalHe pa3Hoo6pa3Ha M HEOAHOPOAHA, OfHAKO

NpeacTaBAfeTcs BO3MOXHbIM BbIAENNUTb KPAeYroNbHble acneKTbl, KOTOPbIe MOTYT 6bITb PEKOMEHAO-

BaHbl K CO6M0AEHNIO:

= CTOPOHbI, KOTOPbIE XOTAT 3aKPENMUTb YacTb YCNOBUA CBOMX NPABOOTHOWEHNA B CMAPT-KOHTpak-
Te, AOMKHbI NPUAEPKMBATLCA TMOPUAHOTO noaxoaa K JOPMUPOBAHMI0 COOTBETCTBYIOLLETO HpU-
ANYECKOr0 KOHTpaKTa: OH JO/DKEH UMETb KNacCMyeckylo MucaHylo popmy B KauecTBe OCHOBbI
1 CMApT-YacTb B KAUeCTBe NPUAOXKeHUs. Takum 06pa3om MOXHO GyAEeT 3aKpbiTb BONPOC O TONKO-
BaHMM YCNOBUIA COTNALIEHUSA 1 BO3MOMHOCTb €70 NPUHYAMTENbHOMO UCNOMHEHUS Yepes cyn;

= eCNU ANS Lenei peanu3aLii cMapT-KOHTpaKTa BOBNEKAIOTCA BHELIHNE UCTOUHUKN UHAOPMaLIMK
(MCTOUHMKM BHe CeTH), TO CTOPOHbI JOMKHbI NPEYCMOTPETh MX KNAcCUUecKMe anbTepHaTuBbl
Ha cnyyail, ecnn GYHKUMOHMPOBAHME TaKNX UCTOYHUKOB BYAET HapyLIeHo;

= CTOPOHbI JOMKHbI NPEAYCMOTPETD, KTO HECET PUCK NOCNEACTBUN OWMOKN B Koae;

= TEKCT COrNalleHns [ONMKeH cofepwaTb YKasaHe Ha NPUOPUTET TEKCTOBOW MM KOAOBOW YacTu
[I0roBOpa B C/lyuae BO3HUKHOBEHUA NMPOTUBOPEUNI MEXAY HUMU;

= TEKCT COrMaleHns AOMKEH CO4epHaTb 3aBEPEHNS CTOPOH O TOM, YTO OHU U3YYUIN KOL CMapT-
KOHTPAKTa 1 HE UMEIT COOTBETCTBYIOLLMX BO3PAXKEHMUIA.

3aKJiyeHue

CMapT-KOHTpaKTbI, KaK U TexXHonorua pacnpefeneHHoro peecrpa B Ue/loM, ABNAKTCA AOBOJb-
HO MonofbIM sABneHuem. OgHaKo yxe ceiuac He ToNbKo NPoOrpaMmMncTbl, HO U cneuuanucTbl U3 Apy-
TUX, He CMeXHbIX ¢ IT ccbep, oﬁpama}OT BHNUMaHWe Ha beHKLLI/IOHaJ'I CMapT-KOHTPAKTOB W OLEeHNBAlOT
BO3MOXHOCTb UX BHEAPEHNA B cBOEl WHAYCTPUN.
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[laHHaA ctatbd HOCUT 0630prIl7| XapaKTep n noceflleHa aHanusy maKwCoB U MUHYCOB NCNO/b-

30BaHNA CMapPT-KOHTPAKTOB Ha qJVIHaHCOBbIX PblHKaX, @ UMEHHO Ha PbIHKaX BHe6I/Ip)KEBbIX aepuBa-

™
&y

BOB. B HaCTOﬂU.LMVI MOMEHT Yy)Xe MOXHO KOHCTAaTMpOBaTb UHTEpPEC, I'IpOHBﬂGHHbII?I prnHeI;IU.IVIMVI
6beKTamm PblHKa (B TOM uuncne n OKOﬂOFOCyAapCTBeHHbIMVI) K 3TON TEXHOMOTUMU.
Xouetca BepuUTb, UTO TeXHUUYECKoe pa3suUThe TEXHONOTNA CMapT-KOHTPAKTOB, NoAKpenjieHHoe

HeobxoanmbIM opuanyeckum perynuposaHuem, CMOXET caenatb CbI/IHaHCOBble PbIHKK bonee 3¢)'
CII)eKTMBHbIMI/I, NPO3payHbIMN N HE3aBUCUMbIMUA.
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