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LLNOPOBOE NPABO
LIEJTU U 3A1AYK
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[PABOBbIE MEXAHU3MbI
LIW®POBOW MOAEPALLN KOHTEHTA
HA HR-TECH NJIAT®OPMAX

C.E. LiabponoBa

000 «X3nxaHTep»
125047, Poccus, MockBa, yn. Bropas bpectckas, 48

AHHOTaUWA

Jcce NOCBALLEHO aHanM3y NPaBOBbIX MeXaHM3MOB LMGPOBON MoAepaLi KOHTEHTa Ha HR-tech-nnatdopmax
KaK 371eMeHTa COBPEMEHHOM WHGPACTPYKTYPbl PerynupoBanns LGpoBoro pbiHka Tpyda. B ycnosusx uudpo-
BU3aLMN NNATdHOPMbl NEPECTALOT BbITb UCKMIOUUTENBHO TEXHUUECKMMI NOCPEAHNKAMI 11 BCE Yallle BbIMONHSIOT
(DYHKLNN YaCTHOTO PerynnpoBaHus. B 3Tom KoHTeKCTe 0c060€e 3HaueHne NpuobpeTaeT MOAepaLms KOHTEHTa,
OCyLecTBAsieMas B OTHOLEHUI BAaKaHCUIA, PE3IOME 1 CONYTCTBYIOWMX MHGOPMALMOHHBIX MaTepuanos. Lienbto
UCCNeA0BAHUA ABNAIOTCA BbIIBNEHME HOPUANYECKON NpUpodbl LMdpoBOi Mofepaunn Ha HR-tech-nnatdop-
Max, onpefieneHne ee MecTa B CUCTeMe NPABOBOro PerynupoBaHus n 060CHOBaHME ee PONU KaK MHCTPYMEHTa
NPeBEeHTUBHOIO NPaBONPUMEHEHMA B YaCTHONPaBOBOW LMtpoBoii cpese. C yueTom AOKTPUHBI aHaNU3MpyioTCs
NONOXeHUA POCCUACKOTO 3aKOHOAATENbCTBA, HOPMbI O CTaTyce MHGOPMALMOHHOMO NOCPEAHIKA, @ TakKe noa-
X0fibl 3apy6eXHOro perynupoBauus, Bkntouas Digital Services Act (EC) n Online Safety Act (Benuko6putanus).
JlononHUTeNbHO paccMaTpyUBatOTCA NMONb30BaTeNbCKUe COrnalleHns 1 npasuna MOLepaLmunm KOHKPETHbIX nnar-
(hopm, uTO NO3BONSIET BbIABUTb MPAKTUUECKUE MOAENM NpemoAepaLyuis, NOCTMOAEPALN, anropUTMIUYECKONl
thunbTpaumm 1 npoueayp o6xanoBaHus. B 3cce NOKa3aHo, UTo 3aKpenneHue B POCCUACKOM Npase cnewLymanb-
HbIX 06513aHHOCTEN BNafieNbLeB CEPBUCOB pa3MelLeHns 06bABNEHN TpaHCHOPMUPYET TPARULNOHHYI MOAENb
OTBETCTBEHHOCTN MH(OPMALMOHHOTO MOCPEAHUKA U OOLEKTUBHO NMpeAnonaraeT BHeAPEHNe aKTUBHBIX Mexa-
HU3MOB MOJEepaLK NoNb30BaTeNbCKOr0 KOHTeHTA. 06OCHOBAHO, UTO LUM(pOBas Mofepaumus Ha HR-tech-nnar-
(hopmax BbIXOAUT 3a PaMKK TEXHUUECKON (hUAbTPaLMM U NpUo6PeTaeT 3HaUeHNe MexaHu3Ma NepBUYHOIA topK-
ANYecKol KBanudukawumum hakTuueckux 06CToaTenbCTs, BeKyLed NpaBoBble NOCAeACTBIS ANs NONb30BATENEN.
Oco6oe BHUMaHWe YAeNneHo Ayanu3my NpaBOBOW NMPUPOAbI BakaHCUIA, KOTOPble B 3aBUCUMOCTU OT COAEpXa-
HWUS MOTYT NOANAAATb NOA Pa3NuUHbIe NPaBOBble PEXWUMbI, a TaKKe aHANN3y anropuTMUUEcKor MopepaLmm
C YYeTOM 0TPaACNeBoN cneuuduki TpYAOBbIX OTHOLIEHWNIA. APryMEHTUPYETCA, UTO MPUHLN NONHOW NPO3payHo-
CTU MOAEPALMOHHBIX PELIEHNA He ABMAETCA YHUBEPCANbHBIM 11 B pAfe ClyyaeB MOXET CHMKaTb 3eKTnB-
HOCTb 3alUTbl NPaB COMCKaTeNeid 1 YCTOMUNBOCTb NAATHOPMEHHON IKOCMCTEMbI. [lenaeTcs BbIBOA O AONYCTU-
MOCTM MOZENM OFpaHUYeHHON NPO3PAUYHOCTI NPYU YCNOBUIA COXPAHEHNA MEXAHWU3MOB anennaLun i KOpPeKLmm
own6oK. MonyyeHHble pe3ynbTaTbl MOTYT 6bITb MCNOb30BaHbI NPU Pa3pabOoTKe NONb30BATENbCKNX COMMALLIEHUHN,
BHYTPEHHMX NPaBIN MOAEPALMN 1 anroOPUTMIUECKUX cuctem HR-tech-nnatdopm.

KnioyeBble cnosa
LN(pOBas MoAEPaLUA, CePBUC Pa3MeLLeHI 06bABNEHNI, NH(OPMALMOHHBIA NOCPERHUK, BaKaHCUH,
anropuTMUYecKas MoAepaLys, LMdpoBoe NpaBoNpUMEHEHIE, PHIHOK TPyAa
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ESSAYS

LEGAL MECHANISMS
FOR DIGITAL CONTENT MODERATION
ON HR TECH PLATFORMS

Svetlana E. Shabronova

Headhunter LLC
48, Vtoraya Brestskaya St., Moscow, Russia, 125047

Abstract

This essay examines the legal mechanisms of digital content moderation on HR tech platforms as an inte-
gral element of contemporary regulation of the digital labor market. In the context of digital transforma-
tion, online platforms increasingly move beyond the role of purely technical intermediaries and assume
functions of private regulation. Within this framework, content moderation becomes a key instrument
shaping the legal environment of interactions between employers and job seekers. The purpose of this
study is to identify the legal nature of digital moderation on HR tech platforms, to determine its place
within the system of legal regulation, and to substantiate its role as a form of preventive law enforcement
in a private digital environment. On a doctrinal basis, the essay examines relevant provisions of Russian
law, including rules on the status and liability model of the “information intermediary,” and compares
them with foreign regulatory approaches, notably the EU Digital Services Act and the United Kingdom's
Online Safety Act. The analysis is complemented by a review of platform user agreements and moderation
policies, enabling the identification of operational models of pre-moderation, post-moderation, algorith-
mic filtering, and appeals procedures. The essay demonstrates that the introduction of specific statutory
obligations for operators of online classified services transforms the traditional model of information in-
termediary liability and objectively requires the implementation of proactive content moderation mecha-
nisms. It is argued that digital moderation on HR tech platforms cannot be reduced to technical filtering;
rather, it constitutes a mechanism of primary legal qualification of factual circumstances, the results of
which entail legal consequences for platform users. Special attention is paid to the dual legal nature of
job vacancy postings, which may fall under different legal regimes depending on their content, and to
algorithmic moderation adapted to the sectoral specifics of labor relations. The study further argues
that the principle of full transparency of moderation decisions is not universal and, in certain contexts,
may undermine the effectiveness of fraud prevention and the stability of platform ecosystems. The essay
substantiates the permissibility of limited transparency models, provided that accessible appeal mecha-
nisms and error-correction procedures are maintained. The findings of this research may be applied in the
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development of user agreements, internal moderation policies, and algorithmic moderation systems of
HR tech platforms.

Keywords
digital moderation, HR tech platforms, online classified services, information intermediary, job vacancies,
algorithmic moderation, digital law enforcement, labor market
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Beesenue

Pa3BuTMe LNGPOBbIX TEXHONOMMIA TPAHCHOPMMPOBANO He TONbKO CNocobbl peanusalui npas,
HO 1 MexaHM3Mbl HOpPMUPOBAHIA KPUANUECKN 3HAUUMBIX (haKTOB. B HayuHOIl nuTepatype oTMeua-
€TcA, uTo NPaBo B LMGPOBOI CPefe BCe ualle NpUoBPeTaeT NPEBEHTUBHbIN XapaKTep, OPUeHTUpO-
BaHHbIA Ha yNpexaeHne KOHMANKTOB 10 UX Bo3HUKHOBeHNA (Altukhov & Kashkin, 2021, pp. 86-94;
Khabrieva & Chernogor, 2018, pp. 85-102).

0co6yio ponb B 370K TpaHchopMaumm urpakT Ludposbie nnatdopmbl, KOTOPbIE U3 UHCTPYMEH-
TOB NMOCPEeAHNYECTBA NpPeBPaLLAlOTC B CyObeKTOB YaCTHOTO PerynmpoBaHus: OHU YCTaHABANBAKOT
npaBuNa B3aUMOAENCTBUSA NONb30BaTeNel, KOHTPOANPYIOT UX COGNIOAEHNE 1 NPUMEHAIOT MEePbl BO3-
pencraus (Casas-Cortés et al., 2023).

B KoHTekcTe HR-tech-nnatchopm — cepBuUCOB, 0becneumnBaloLmMX B3auMoaencTemue pabotoga-
Tenemn n couckateneil, — KnoueBbiM UHCTPYMEHTOM TaKoro perynupoBaHins BblCTYNaeT MogepaLus
KOHTEHTa.

3akoHopaTenbcTBo PO He coAepXMT NeranbHOro OnpefeneHus TepMUHA  «MOAEepaLmsy.
B ®enepanbHom 3akoHe N 149-03' (nanee — UMTUPYETCA NO HOMEPY) OH UCTIONb3YETCA eUHOXbI
B KOHTEKCTe 0613aHHOCTEN BNaJeNbLEB COLUANbHbIX CETEN N0 MOHUTOPUHTY U YAANEHUIO 3anpeLeH-
HOr0 KOHTeHTa. OfIHAKO ANfA CEepBUCOB Pa3MelleHus 06bABNEHNN, K KOTOpbIM OTHOCATCA HR-tech-
nnatdopmbl, MOAepaLMa NpuobpeTaeT cneyudruyeckoe 3HaueHNe: UMEHHO uepe3 Heé peanusyetcs
00513aHHOCTb BNafienbla CepBMca «He AoNycKaTb UCMOMb30BaHMe CepBMCa» A1 PacNpPOCTPAHEHUS
npoTusonpasHoi uHopmawuu (ct. 10.7 3akoHa NO 149-03).

B HayuHOW AMCKYCCMM aKLEHT HepefKo Aenaetca Ha puckax AnA cBO6OAbl BbIPAXEHUA MHe-
HUIA N HE[OCTaTOUHON NPO3PAUHOCTM anropuTMoB. OfHAKO B KOHTeKkcTe HR-tech-nnatdopm mo-
Aepauus umeeT nHoe yHKLUNOHANbHOE Ha3HAUYeHMe: OHA HanpaB/ieHa Ha 0becneyeHne KauecTBa
BaKaHCUi, 3alLUTY NpaB couckaTenen u hopmupoBaHie 6e30nacHoro LU poBoro NPoCTPaHCTBa
Ha pbIHKe Tpyaa.

' ®enepanbHblii 3akoH «06 MHGOPMALMK, MHPOPMALMOHHBIX TEXHONOTUSAX U O 3aluuTe MH(opmauumn» ot 27 nions 2006 r.
NC 149-03. CobpaHue 3akoHoaatenbcTsa P, NO 31, 2006 ., cT. 3448 (yactb I).
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Llenb HacToALLEro 3¢Ce — aHanu3 NPaBoBbIX MEXaHU3MOB LM(POBOI MOEPALINN KOHTEHTA HA HR-
tech-nnatthopmax B KOHTEKCTE POCCUINCKOTO 3aKOHOAATeNbCTBA. OCHOBHAA TMNOTE3a UCCNEf0BaHIS
3aK/iouaeTca B TOM, uTo LMtpoBas moaepauns Ha HR-tech-nnatdopmax npeactaBnseT co6oii me-
XaHW3M NePBUUHON OPUANYECKON KBANUGUKALMN (haKTOB, BbINOMHAIOUMIA NPEBEHTUBHYI0 NPaBo-
NPUMEHUTENbHYI0 (YHKLIMO, 3PHEKTUBHOCTb KOTOPOI OCTUIAETCA Uepe3 MOfeNb OrpaHUUeHHON
NPO3PaYHOCTN NPU COXPAHEHNN MEXAHU3MOB anennaLuy.

HR-tech-nnatdopMbl Kak cepBuChI Pa3MelLeHUs 00bABNEHUI

B poccuiickom npaBe npaBoBoil cTatyc HR-tech-nnatdhopm uenecoo6pasHo paccmaTpuBaTth
yepe3 npusmy 3akoHa N° 149-03. B yacTHOCTU, NpUMeHUMa cTaTbsa 10.7 yKa3aHHOIO 3aKOHa, perynu-
pyioLLas 0653aHHOCTY BNAJENbLEB CEPBUCOB pa3MelleHNns 06bABNEHUI.

HR-tech-nnatcopmbl NpeaoCTaBAAT NONb30BaTENAM BO3MOXHOCTb pa3MelLeHns HQopmaLmn
0 NpeanoXeHun paboTbl, OTKNUKOB 1 CONYTCTBYIOWNX CBEAEHWIA, YTO NO3BONSET KBANN(ULMPOBATb
UX MMEHHO KaK CepBuMCbl pa3melleHus 06bsBNEHNNA. TaKon NOAXOA COOTBETCTBYET (hYHKLMOHANbHOM
npupoge AaHHbIX nNnarcopm 1 NO3BONSET WU3BexaTb HEKOPPEKTHOTO oToXaecTBneHus HR-tech-
CepBUCOB C COLMANbHBIMM CETAMM U UHBIMW BUAAMM LN POBbIX NNAT(opM.

CraTbs 10.7 3akoHa NO 149-03 Bo3naraeT Ha BnafienblieB CEPBUCOB pa3MelleHns 06bABNEHNIA
0653aHHOCTI N0 HEONYLIEHMI0 UCMOMb30BAHUA CEPBUCA ANS COBEPLIEHUSA YrONOBHO HAKa3yeMbIX
AesHNI; NPeAOTBPALLEHMIO PACIPOCTPAHEHNS IKCTPEMUCTCKIX, TEPPOPUCTIUECKMX, NOPHOTpathuye-
CKMX, HACUNbCTBEHHbBIX MAaTEPUANOB, a Takke MHOopPMaLLMK, COfepPXKaLLel HeLleH3YpHYIo GpaHb; npe-
CeUEHNI0 PacnpoCTpaHeHUs CBEAGHNIA, MOPOYALLMX FPAXaAaH UAN TPYNNbl AULL. B AAaHHOM KOHTEKCTe
undpoBas MofepaLms BbiCTynaeT He akynbTaTUBHOM (yHKLMER NNaTOPMbI, a UHCTPYMEHTOM pe-
ann3auLmm ee 3aKOHOJaTeNbHO 3aKPeneHHbIX 0653aHHOCTE.

JBONOLMA KOHCTPYKLLMM MHGOPMALIMOHHOTO NOCPEAHUKA NPUMEHUTENBHO K BNaeNbLaM
CepBUCOB 00BABNEHMUI

[Jlo nosiBneHus c1. 10.7 3akoHa N2 149-®3 Bnagenel, cepBuca 06bABNEHUA (HOPMANbHO paccMar-
pUBANCA KaK MHAOPMALMOHHBIA NOCPeAHNK (CT. 12531 TK PQY2), HeC OrpaHnueHHyIo OTBETCTBEHHOCTb
NPV 3HAHUK O HapyLeHUK 1 6e3aeNCTBIN.

Cratbs 10.7 3akoHa N2 149-03, BBefieHHas B 2022 I., U3MEHSET 3Ty KOHCTPYKLMIO, NOCKOMbKY Mps-
MO BO3/1araet ny6nnyHo-npaBoBble 0653aHHOCTU U HE OTPaHUYMBAETCA MOLENbIO YAaneHus nocne
YBELOM/IEHNS, UTO CBA3bIBAET OTBETCTBEHHOCTb He C (PAKTOM 3HAHUA, a C PYHKLMNOHANBHON PONb
nnargopmbl.

Takum 06pa3om, cTatba 10.7 3akoHa NQ 149-(3 no3BonseT caenatb BbIBOA O TOM, UTO POCCUNCKIAIA
3aKOHOAATeNb BO3/1araeT Ha BNaJeNbLeB CEPBUCOB pa3meLLeHIs 06bABNEHUIA 0653aHHOCTb NO 06ec-
NeyYeHNo KOHTPONA 3a PacnpoCcTpaHAemMblM NOMb30BaTENAMN KOHTEHTOM. HecMoTps Ha OTCyTCTBUME
NPAMOro YKa3aHus Ha 0653aHHOCTb NPeABAPUTENbHON MOfiepaLmm, Tpe6oBaHNe 3aKoHa He Aonyc-
KaTb MCNO/b30BaHMe CEPBUCA ANA PACNPOCTPaHEHUs NPOTUBONPABHON MHGOPMALMN Npeanonaraet
He06X0AUMOCTb BbICTPAMBAHUA BnajenbLem CepBUCA OPraHNU3aLMOHHbIX U TEXHUYECKUX MEXaHU3-
MOB MOJepaLu Nob30BaTeNbCKOro KOHTEHTa.

2 TpawaaHckuin kogekc Poccuiickon Qeaepaumu. Yactb uetBeptas ot 18 Aekabps 2006 r. N2 230-03. Co6paHne 3akoHoAa-
Tenbcta PO, 2006 1., N© 52, cT. 5496 (uactb |).
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3akoHopatenbcTo EC, B uacTHocT! PernameHT o undposbix yenyrax (Digital Services Actf, nps-
MO TpebyeT oT nnatdopm BHEAPATb MeXaHU3Mbl KOHTPONSA 3a PacnpoCTPaHeHMeM He3aKOHHOro
1 BPEJHOTO KOHTEHTA U NpeAycMaTpuBaTh NPoLecchl 06paboTkyM *anob u AelcTBUA NO UCnpaBne-
HWI0 HApYLWEHNIA CO CTOPOHbI NNATAOpPMBbI.

AHanoruuHble TeHAEHUMI HabniofatoTcs B Benuko6puTaHumu: 3aKoH 06 OHNANH-6€30MacHOCTU
(Online Safety Act) BBOAUT 0653aHHOCTI NS OHNAIH-CEPBUCOB MO NPEeJOTBPALLEHNI0 PacnpocTpa-
HeHMs HE3aKOHHOTO 1 OMACHOTO KOHTEHTA, BKMIOUAA 3aWuUTy AeTen U yaaneHue 3anpelieHHbIX Ma-
Tepuanos*.

C TouKkn 3peHns Teopuu npasa LUGPOBYID MOAEPALYMI0 MOXHO PAacCMaTpMBaTb KaK MeXaHW3Mm
lopuanueckoin kBanudukauum GakTMueckux 06CTOATENbCTB. B Knaccuueckoil AOKTpUHE topuam-
Uecknit (hakT onpeaensieTcs Kak XM3HeHHOe 06CTOATENbCTBO, C KOTOPbIM HOPMA NpaBa CBA3bIBAET
BO3HWUKHOBEHIE, U3MEHEHME UK npekpalileHre npasooTHoweHuit (Krasavchikov, 1958, p. 5).B und-
poBoON cpefie MKcaLmMs U OLEHKA TaKUX 06CTOATENbCTB BCE Yallle OCYLLECTBAAIOTCA aBTOMATU3MPO-
BaHHbIMI CUCTEMAMM.

Pa3melyeHne BakaHCUM, BbIABNEHME HapYLWeHNs NpaBun nnatg)opmbl, yCTaHOBNEHME HECOOTBET-
CTBUS cOfiepaHns BakaHCUN TPeGOBaHMAM 3aKOHOAATENbCTBA — BCe 3TU AeNCTBUA (UKCUpYIOTCA
B UMpoBOIA cucTeMe 1 NPUOBPETAIOT 3HAUEHME IDPUANYECKI 3HAaUMMbIX (akToB. PelieHue o 6no-
KMPOBKE WAM OrpaHMUeHMn [OCTyna nonb3oBaTens npeAcTaBnser co6oi npaBoBoe NOCNeACTBUE,
HacTynatolee B pesynbrate KBannduKaLumu COOTBETCTBYIOLLETO (hakTa.

Takum o6pasom, undposas moaepauus Ha HR-tech-nnatopmax BbINOMHAET (YHKUMIO nep-
BUYHOTO NMPaBONPUMEHEHNS B YaCTHONPaBOBOW LMdpoBoil cpeae. Mnatdopma He 3amMeHseT rocy-
[apCTBEHHbIE OpraHbl, OfHAKO OCYLLECTBAAET NPeABapUTENbHYIO OLEHKY MHOpMauuu 1 npegot-
BpallaeT pacnpocTpaHeHUe KOHTEHTa, MNOTEeHUMANbHO HApyLalLWero npaBa nonb3oBaTener
unu TpeboBaHNsA 3aKOHOAATENbCTBA.

Tunbl Moaepauuun U ux posib

MpaBoBble MexaHu3Mbl Ha HR-tech-nnathopmax BKMIOUAIOT 3NeMeHTbI Kak 0653aTeIbHOM, TaK U J10-
6poBonbHON Mopepauun. O6sa3aTenbHan Mofepaumus obycnoBneHa TPe6oBaHMAMN 3aKOHOAATE b-
CTBa, B TOM UMC/e 0653aHHOCTAMI BNafenbLa cepBurca pasmelleHns 06baBneHni no ct. 10.7 3aKoHa
NC 149-13, 0 KOTOpbIX HANMCAHO Bbile. [lobPOBONbHAA MOAEPALMA OCYLLECTBAAETCA HAa OCHOBAHUY
BHYTPEHHUX NPaBMN NNaT)opmbl U HanpaB/ieHa Ha NOBbILWEHWE KauecTBa CepBica 1 JOBEPUA NOoNb-
30Bateneil.

BHyTpeHHMe CTaHAApTbl MOZEepauui No3BoAsT NnatdopmMam ycTaHaBNUBaTh TPe60BaHUA K CO-
AepPXaHUI0 BaKaHCUI, UTO NPSMO NPeaycMOTPEHO 3aKOHOM. Takas NPaKTUKa COOTBETCTBYET KOHLEN-
LN COYETaHMA NPABOBOIO PErynupoBaHUA U CamoperynMpoBaHus B LpoBoK cpefe, WNPoKo 06-
cyxaaemot B HayuHol nuteparype (Khabrieva & Chernogor, 2018, p. 97).

CoBpeMeHHble MAaThopMbl UCNONb3YIOT Npemogepauyio (MpoBepKky KOHTEHTa neped ny6nuka-
uveit), noctmogepauuio (nybnukauumio ¢ nocneayioLein Nnposepkoin) i ruépuaHbie Mojeny, coyeta-
lowme o6a nogxoaa’. BbI6op KOHKPETHOW Mofenn onpefenseTca 6anaHcoM Mexay TpeboBaHUAMM

3 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 Oct. 2022 on a Single Market for Digital
Services and amending Directive 2000/31/EC (Digital Services Act), arts. 14-17,2022 0.). (L 277) 1.

“  Online Safety Act 2023, c. 50 (U.K.).

5 Shaip. (2023, 20 centabps). 5 munos Modepayuu KoHMeHMa U KAk macwmabupoeamb ee C nomouiblo NN?
https://ru.shaip.com/blog/5-types-of-content-moderation/
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K CKOpOCTY B3aUMOJEICTBMA NOb30BaTeNel 1 HEOHXO[NMOCTbIO MUHUMI3ALLMN IOPUANUYECKHX U pe-
NYTaLNOHHbIX PUCKOB®,

AnroputMmUUYeCKMe MeToAbl MOfiepaLu NPUMEHSIIOTCA ANS ABTOMATUYECKOO BbISBNEHNS Henop-
XOASAWEro KOHTEHTA, 3h(eKTUBHO (HUNLTPYA SIBHblE HAPYLWEHNS, TakMe KaK HeLeH3ypHas Nekcuka
1 «CTON-CNoBay.

JTnueckne n NPaBoBbIe TPE6OBAHNS K ANFOPUTMUYECKON MOAEPALMN BKKOUYAIOT NPUHLMNDI NIPO-
3PAYHOCTH, 06BACHUMOCTY 1 BO3MOXKHOCTN 06XAN0oBaHNs pelleHni.

MpakKTUueckas peanusauus 3TUX NPUHLMMOB HAXOAUT OTPAXEHME B MONb30BATENbCKUX
COrNaleHuax KpynHbix nnatdpopm. Hanpumep, npaBuna «ABMTO» NpefycMaTpuUBAT 3anpet
Ha PerucTpaLmnio HoBOro NPoguna B3amMeH 3a610KNPOBAHHOTO M OTPaHUUEHIUE HA MOBTOPHOE
ncnonb3oBaHue Homepa TenedoHa nocne 6nokupoBku’. Takne MONOXKEHUS [EMOHCTPUPYIOT
3BOMIOLMI0 NOAXOA0B K MOAiEpaLMi: NOMMMO aHann3a KOHTEHTA, NNaTdopMmbl BCE yale npu-
MEHSIOT NAEHTU(UKALNOHHBIE U TOBEAEHUECKNE NPU3HAKMN ANA NPefOTBPaLLEeHNs peLniuBoB
HapywWeHuN.

Cneundnka npemoaepaunu Ha HR-tech-nnatdopmax

B oTauume oT yHMBepCanbHbIX NNaTopm cheunanusupoBaHHbie HR-tech-cepBuchl npu-
MEHSAT 0683amenbHylo npemodepayuto paéomodameseli KaK OCHOBY AOBEPUTENbHOTO MPo-
CTPaHCTBA pbiHKa TPyAa. Tak, cornacHo n. 5.1.4 npasun Rabota.ru «KomnaHus NPoXoauT perucrpa-
unto B CepBuce. Pernctpaums B Cepiice KoMnaHuu Npu3HaeTcs 3aBeplieHHOl Noce YCNewWwHoro
NPOXOX/JEHUS MOfepaLuM»®. ITO AEMOHCTPUPYET NPOAKTMBHbINA NOAXOA K (hOPMUPOBAHMIO IKOCH-
CTeMbl: MPOBEPKA NErUTUMHOCTU PaboTofaTeNs OCYLECTBASETCA 40 NPeAOCTaBNEHUS BO3MOXKHO-
CTW pa3meLLeHus BakaHCcui.

HUCTMOAGDaLI,Mﬂ KaK MexaHu3M 3alLuTbl NPaB coucKaresei

B To Bpems Kak yHMBepcanbHble Nnatdopmbl OKYCUpytOTca Ha obwux 3anpetax, HR-tech-
cepBucbl pa3pabarbiBalOT CNeLManbHble KpUTEPUN 3aWNTbI TPYAOBbLIX NPaB. Hanpumep, «ABUTO»
KaK CepBUC 06BABNEHUIA 06LLEr0 Ha3HAUeHUs YCTaHABNMBAET AeTafibHble NMpaBuna no 3anperty
AVNCKPUMUHALLMM, BKIKOYAs KOHKPETHbIE MPUMEepbI HefoNyCTMMbIX (POPMYINPOBOK NO NPNU3HAKAM
nona, BO3pacTa, HaLLMOHANBHOCTH, 340POBbA: «He yka3biBaiTe B 06bABNEHUM O BaKaHCUN Orpa-
HUYEHUS UMM NPEUMYLLECTBA, B TOM YuCne NO CNeaylowmm npusHakam: <..> “OTcyTCTBME WHBa-
NIUAHOCTI — BAKHbIA KPUTEPUIA NpU Npueme Ha paboTy” U T. N. “be3 BpeAHbIX NpuBbluek”, “TONbKO
ANS HeKypAWNX” 1 T. N.»°

Moctmoaepauus Ha HR-tech-nnatdopmax umeeT npounakTuyeckyio HanpasneHHoCTb. CornacHo
n. 7 npasun Rabota.ru «Bce BakaHcUM U pe3toMe NPOXOAAT NoCTMoAepaLmio (NpoBepsioTcs Moge-
paTopamu nocne pasmelyeHus). BakaHcum u petome, He COOTBETCTBYIOLLME HACTOAWMM [TpaBunam,
MOTYT 6bITb 3a6M10KMPOBaHbI. KOMNAHNAM, pa3MeLLaloLuM BakaHCUK, He COOTBETCTBYIOLME HACTO-
Awmm Npasunam, MoXeT 6bITb NPUOCTAHOBAEH MW NpeKpaLeH foctyn k Cepsucy»”. 310 BbIXOAUT

6 Toncheva, I. (2025, February 19). Types of content moderation: Benefits, challenges, and use cases. Imagga.
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33 PaMKK CTAHAAPTHON KOHTEHT-MOAEPALMN U CO3AAET MeXaHU3M OTBETCTBEHHOCTM 3a KauecTBO

NpeanoXeHui Ha pbiHKe TpyAa.

BaxHO, uTO YpOBEHb rMY6UHbI 1 CTPOrOCTM MOLEPALMN BapbUPYeTCa Aaxe Mexay crewuanusu-
poBaHHbIMU HR-tech-nnatthopmamm, UTo OTPaXAET PasHble NOAXOAbI K HOPMUPOBAHMIO NPABOBOK
KynbTypbl pbiHKA TpyAa. Tak, cornacHo n. 3.7 yCnoBuil ucnonb3oBaHus HeadHunter nnatdopma
«BMpaBe 0TKa3aTb 3aKa3umKy B peructpauuu Ha Cainte nu6o 3a6nokMpoBaTh Peructpaumio Ha Caiite,
pactoprHyTb 1oroBop € 3akasumkom»™. 310 NONOXKEHNe JEMOHCTPUPYET HECKONBKO KNIoUeBbIX 0CO-
6eHHocTeil HR-tech-mopepauun.

1. Tny6uHa Beputnkaummu: HeadHunter He orpaHuunBaeTcs HOPManbHON NPOBEPKON JOKYMEHTOB,
a NPOBOANT KOMM/IEKCHYI0 OLEHKY JOCTOBEPHOCTU NPeAoCTaBNeHHON UH(opMaLmMM 1 penyTa-
LM pabotopartens.

2. MpeBeHTUBHbIE Mepbl NPOTUB PELUAMBOB: 0CO60€ BHUMAHME YAENAETCA BbIABAEHNIO NONbITOK
00x0a MOfiepaLmMy Yepes TPeTbUX NNL, NNaT(opMa NPOBEPSET «NOATBEPKAEHINE JOTOBOPHbIX
OTHOLIEHW# C TPETbUMI NMLAMK (eCNN 3aKa3uMK NNAHUPYET UCKATb NePCoHan Ans TPETbUX uL),
paHee 3a6M10KMPOBaHHbIMYN Ha CanTe».

AnroputMuyeckas MoZepaums: ot 06w npasun K 0Tpacnesoil cneuuduke

CpaBHUTENbHBI aHANN3 LUGPOBLIX HR-NNaThopM AEMOHCTPUPYET KAueCcTBEHHble Pasnnuus
B MOAXOAAaxX K aBTOMaTU3auuy MOAepaLii KOHTEHTA, NPex/e BCEro B YacTu BbIABNEHUSA ANCKPH-
MWHALMOHHDBIX YCNOBMIA B BakaHCUAX. Ha NpaKTuKe CTAaHOBMTCS OYEBMAHO, UTO 3dEeKTUBHAA MO-
Aepauns He MOXET 6bITb CBeAeHa K (hopMasbHOMY MOMCKY W 6NOKMPOBaHMIO 3apaHee 3afaHHbIX
«CTON-CNOBY (TaKMX KaK yKkasaHue BO3PacTa, Noaa UAN CeMeitHoro nonoxeHus). Mogo6HbIi noaxoa
He YUUTbIBAET KOHTEKCT ynoTpebneHns hopmynupoBOK 1 He NO3BOMSET pasrpaHUunTb He3aKoH-
HYI0 AUCKPUMUHALMIO U JOMYCTUMble, TIPAMO MPeAYCMOTPEHHbIE 3aKOHOM MPOdecCUOHaNbHbIe
orpaHuyeHus.

TpypoBas AMCKPUMMHALMA B POCCUIICKOM NpaBe ONpeAensieTc He camum (hakToMm YnoMUHaHWs
KOHKPETHOTO MpU3HaKa, a OTCYTCTBUEM €ro 06HEKTUBHON CBA3N C BbINOJHEHUEM TPYAOBOM (YHK-
umn™ Tak, TpeBoBaHUA, OCHOBaHHbIE HA MOMe, BO3pacTe, COCTOSHUN 3[0POBbA W CEMEIHOM Mo-
NOXEeHUM, NPU3HAITCA AUCKPUMUHALMOHHBIMU, €CTIM OHN He 06YCNOBNEHbI XapaKTepoM paboTb
1 He NpeaycMoTpeHbl TPYAOBbIM KoAeKCoM P® AN MHbIMI HOPMATUBHBIMM akTaMu. Cle0BaTeNbHO,
aBTOMATU3MPOBAHHAs MOAEpaLNs OMKHA OMMPATbCA HE TOMbKO HA MUHTBUCTUYECKNA aHANMU3 Tek-
CTa BaKaHCMM, HO 11 HA MOHUMaHWe NPaBOBON NPUPOALI COOTBETCTBYIOWMX OrpaHNUEHWIA, BK/OUAS
HOpMbI OXpaHbl TPYAA, TPe60BaHMA K MEAULMHCKMM OCMOTPaM, CreLuabHbie 3anpeTbl U AOMYCKY,
yYCTaHOB/IEHHbIE 3aKOHOM.

Mpumepbl U3 NPaKTUKM MOAEPALIAN BAKAHCUI NOKA3bIBAIOT, UTO ANCKPUMUHALMOHHBIE YCIIOBNUS
HepeaKo MAcKMpyITCS NoA HelTpanbHble UM OLEHOUHble (HOPMYIMPOBKM U, HANPOTUB, AOMYCTY-
Mble Tpe6OBaHUs MOTYT COAEPKaTb YyBCTBUTENbHbIE MPU3HAKM. Tak, yka3aHne Ha Pa3be3aHoN Xxapak-
Tep paboTbl UK ANUTENbHbIE KOMAHANPOBKI CaMo No cebe He ABNSETCA HapyWeHNeM, TOrAa Kak nps-
Moe TpeBoBaHue «TONbKO 6e3 AeTel» — y)e OYEBMAHBIA NPUMep AUCKPUMUHALMN. AHANOMUYHO
3aMnpeT Ha NMPUEeM XEHIWMH WA NUL, ONpPefeneHHoro Bo3pacTa MOXET GbiTb 3aKOHHbIM B CTPOrO
OrpaHUUEHHbIX CYYasx, NPAMO 3aKPeN/eHHbIX B HOPMATUBHbIX akTax (Hanpumep, nNpu BbiNoHe-
HUU TAXKENbIX, BPEAHbIX UM OMAcHbIX PpaboT M6 Npu HANMUMI MEAULMHCKIAX NMPOTMBONOKA3aHNN).

" HeadHunter. (6.4.). Ycnoeus ucnons3oeanus caiimoe Xadxasmep. https://hh.ru/terms

2 TpynoBoi koaekc Poccuitckoit ®egepaumu ot 30 aekabpsa 2001 1. N2 197-03. CobpaHue 3akoHogatensctea PO, 2002 1., N2 1,
ct. 3 (vactb 1)
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(®opmanbHas GunbTpaLys TakMx CN0B 6e3 aHann3a NpaBoBOr0 OCHOBAHUSA NPUBOAUT 60 K 36bl-
TOUHbIM 6/10KMPOBKAM, TM60 K NPONYCKY HE3aKOHHOTO KOHTEHTA.

Takum 06pa3om, aBTOMATU3aLMsA MOAEpaLMK B chepe 06bABNEHNIA 0 paboTe TpebyeT MHTErpaLum
IOPUANYECKON IKCNEPTU3bl B aFOPUTMUUECKIUe Mofeni. Peub aeT He TONbKO O cobniofeHun dop-
ManbHbIX TPe6oBaHMI NNaTopM, HO U 0 COOTHECEHUM COAEPXAHMSA BaKaHCUU C HOPMaMi TpyaoBOro
Kopekca PO, npaKkTUKOM UX TPUMEHEHMUA W LeNsiMM NPaBOBOTO PerynupoBaHua. B npoTMBHOM ciyuae
undpoBas mogepaL s pUCKYeT yTpaTuTb NPEBEHTUBHYIO (YHKLMIO U NPEBPATUTLCA B (DOPMANbHbIN
WHCTPYMEHT (hUNbTPaLMK, HECMOCOBHbIM IhEKTUBHO NpeaoTBpaLLaTh AMCKPUMUHALLMIO HA PbIH-
Ke Tpyaa.

OTAEeNbHOro BHUMAHUA 3aCAYKNUBAIOT CyYau, KOTLa OAHO U TO e YCIOBUE MOXET ObiTb KaK A0-
NYCTUMbIM, TaK U HE3aKOHHbIM B 3aBUCMMOCTM OT COAEpPXaHNS TPpyAOBON tyHKLMK. Tak, TpeboBa-
HUe Hannuus BOANUTENbCKOTO YA0CTOBEPEHNSA ABAAETCA 060CHOBAHHbIM NS BOAUTENE UNK paboT-
HUKOB, NCMOMb3YIOLWMX CMY)KEGHbIA ABTOMO6Ub, HO YTPAUKUBAET NPABOBOK CMbICI NP BKNIOYEHUM
B BAaKaHCUM, He CBA3aHHbIe C ynpaBNeHWeM TPAHCMOPTOM. AHANOrMYHbIM 06pPa3oOM pasnuua-
eTCA OLeHKa TPe6OBaHUIA K peul, BHEWHeMy BUAY WAN [AOKYMEHTaM: rpamoTHas pycckas peub
UNW ONPATHDIA BHEWHNIA BUA AONYCTUMbI KaK NPotheccuoHanbHble XapakTepucTukm, Toraa kak Tpe-
6OBaHWA POAHOrO A3blKa, OTCYTCTBUSA aKLEHTa WK Npe3eHTabenbHOW BHEWHOCTU opMUpytoT
KOCBEHHYI0 ANCKPUMUHALMIO.

B pe3ynbTarte B uuchpoBon mogepaLun hopmupyetcs 0Co6bliA NPaBONpPUMEHUTENbHDIN CNOR, B KO-
TOpPOM aNnropuTMbl He NPOCTO (IUNLTPYIOT TEKCT, @ PAaKTUUECKU BOCMPOM3BOAAT IOTUKY TPYAOBOTO
3aKOHOAATeNbCTBA: OTAENAIT AEN0BbIE KAUYeCTBa OT COLMANbHBIX, (HU3MONOTMUECKMX U MHBIX Xapak-
TEPUCTUK, HE UMEIOLLMX OTHOLIEHUS K BbINOAHEHMIO paboTbl. TakoW NOAXOA NO3BOMSAET He TONbKO
CHUXATb PUCKU OTBETCTBEHHOCTM 33 PAcnpoCTpaHeHne JUCKPUMUHALMOHHDIX BaKaHCUI, HO 1 pea-
NU30BbIBaTb NPEBEHTUBHYIO hYHKLMIO NNATHOpM — KOPPEKTUPOBATD COfEPXaHNe 06bABNEHNN ellle
A0 BO3HUKHOBEHMSA CNOPA M Xanobbl CO CTOPOHbI COUCKATENS.

Takum 06pa3om, Kelcbl MOZepaLun NoATBEPXAaloT, uTo 60pbba C TPYAOBON AUCKPUMUHALMEN
B LNUPOBON Cpefie HEBO3MOXHA 63 UHTerpaLuu Hopm TpyaoBoro kogekca PO B apxutekTypy aBTo-
MaTU3MpOBaHHbIX pelleHnit. ckntouutenbHo dopmanbHas GuabTpaLus «CTON-CNoB» He YUuTbIBAET
HU CNOXHOCTb NPABOBOIO PErynupoBaHus, HU MHOrO06pa3ne LONYCTUMbIX UCKIKOUEHUI, UTO Aenaet
€e Hel0CTaTOUHON AN 06ecneyeHns 3aKOHHOCTYM U CNPaBeANUBOCTY Ha UMBPOBOM PbIHKE Tpyaa.

MpoueccyanbHble rapaHTUK 1 06XanoBaHne peleHni Moepatum:
npezienbl NPo3payHOCTH ¥ Npe0TBpallieHne 06X0a NPaBun

B HayuHOM ¥ NpPaBONPUMEHUTENIHOI AUCKYCCMM O LMGPOBON MOAEPALLN 3HAUNTENBHOE BHU-
MaHue yaenseTcs BOMPOCY NpoLeccyanbHblX rapaHTUi Nonb3oBaTeneil i NPo3pauHoCTy pelueHui,
MPMHUMAEMbIX OMepaTopami oHNanH-NNaTdopm®™. B To e Bpema upesmepHoe YNpoLLeHne faHHON
npo6nemaTiky Yepes Npu3my npasa nofb3oBaTeNs 3HaTb NPUUMHbI 6IOKMPOBKM He YUMTbIBAET (IYHK-
LMOHanbHble 0CO6EHHOCTY MOAEPaLMK Kak MHCTPYMEHTA NPeoTBPaLLEHNs HE3AKOHHOI 1 Hefo6po-
COBECTHOW JieATeNbHOCTU. B ycnosuax HR-tech-nnatdhopm MoAepaums BbINOMHAET He TONbKO pery-
NATUBHYI0, HO M NPEBEHTUBHYIO DYHKLIAIO, HANPABNEHHYI0 Ha NPeCceUeHne CUCTEMHBIX HapyLIEHNH,
B TOM UnC/e MOWEHHUYECTBA 1 BOBNEUEHUS CONCKaTeNel B NPOTUBONPABHYIO AEATENbHOCT.

B Cm.: Kominers & Shapiro (2024). ABTOpbI IEMOHCTPUPYIOT, UTO HENPO3PAUHAA MOAEPALMOHHAS MONUTIKA MOXKET 6bITb 60~
nee 3heKTMBHON ANS NPefOTBPALLEHNS BPEAOHOCHOMO KOHTEHTA, NOCKO/bKY NPO3payHble Npasuia no3BONSIT 310-
YMbILNEHHUKAM afanTupoBaTb CBOM CO06LEHNA Ans 06X0fa (hUALTPOB.
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AHanu3 nonb3oBaTeNbCKOrO COrNaleHus cepsuca «Asuto MoapaboTka» AN UCMONHUTENeN
No3BONSET BbISBUTL MOAENb OTPAHUYEHHON NPOLLECCYaNnbHON NPO3PAUHOCTM, NPU KOTOPOW nnar-
thopma coxpaHsieT 3a co60it NPaBO NPUMEHSATb Mepbl OrpaHMYeHNs [OCTyna 6e3 [eTanbHOro pac-
KpbITUA MOTUBOB MPUHATOrO pewweHns™. Tak, pasfen 11 cornaweHus npegycMaTpuBaeT BO3MOX-
HOCTb 6OKMPOBKM NPOGUARA NPY HAPYLIEHUM YCNOBUIA COMNALIEHNS, HAMMUNN MHOTOKPATHbIX Xanob,
Heno06POCOBECTHBIX AENCTBUSX UCMONHUTENS, A TAKXKE B LENsX NPefoTBPALLEHIUS HAPYLIEHN 3aKO-
HojaTenbcTea. Npu 3TOM cornalleHne He 06A3bIBAET KOMMNAHMIO B KXAOM Cyyae PacKpbiBaTb KOH-
KpeTHble (paKTUuecKne 0CHOBaHNSA 6NIOKMPOBKM UAN METOAO0NOTUIO X BbISIBEHUS.

B HayuHOIl nuTepaType OrpaHNYeHHas NPO3PAUHOCTb MOAEPALMOHHbIX PELIeHI KPUTUKYETCS
KaK (bakTop, NOAPLIBAIOLWMI NPOLECCYaNnbHble FAPAHTUN NONb30BATENEN M YCUNNBAIOLNIA ACUMMET-
U0 BNACTU MeXAY NNatdhopmoii 1 yuacTHUKaMu LndpoBbix oTHowWeHui (Pasquale, 2015). OgHako
B KOHTeKCTe 60pbbbl C 06X040M NpaBMA MOAepaLun OHA NpeacTaBnsercs (yHKLNOHANbHO ONpaB-
JAHHOW. PackpbiTue AeTanbHbIX MPUUUH 6NOKMPOBKM, OCOGEHHO B CNyuasx pa3meLueHus obbssne-
HWI C HE3AKOHHBIM KOHTEHTOM IN60 CKPbITbIX DOPM BOBNIEUEHNUS B TPOTUBONPABHYHO IEATENIbHOCTD,
MOXeT CO3faBaTb ANA HapywuTenen 06paTHYi0 CBA3b, NO3BOMSIOWYI afanTMPOBATb NOBEAEHME
1 06XOfUTb YCTAHOBMEHHbIE OrPaHNYEHNS.

B 3TOM cMbicne OTKa3 OT [€Tanu3MpOBAHHOIO PACKPbITUA MPUUUH BNOKMPOBKM BbICTYNaAeT
He KaK NPOM3BOJIbHOE OrpaHMUYeHIe NPaB Nob30BaTeNs, @ KaK 3NeMEHT apXUTEKTYPbl NPOTMBOAEN-
CTBUA 3n0ynoTpebneHnsm. Peub UAET 0 CUTYaLMAX, HANPUMeEP, KOraa No/b3oBare/b PerncTpupyercs
Kak pa6otogatenb (Hanpumep, N3BECTHAA KOMNAHWA), pa3MeLlLaeT BakaHCUN C BbICOKOI 3apniatoil
U MUHUMANbHBIMU TPE6OBAHMAMN K COTPYAHMKAM. A B OTBET Ha 3anpoc NnatopMbl NPUCAATb JOKY-
MEHTbI 0 PerucTpaLN 3T0IM KOMNAHUM OTNPABNAET NOAAENbHbIE JOKYMEHTbI. Takas KOMNaHWs npeg-
CTaBNseT ONACHOCTb ANs AOBEPUUBBIX COMCKATENewl, KOTOpble MOTYT B Hafex/ae Ha TPYAOYCTPOM-
CTBO Au3aitHepom 3a 400 000 py6. B MecsiL, BbINOMHUTL GeCNNaTHbIE TECTOBbIE 33JaHNs OFPOMHOTO
061bema, 0NNaTUTb JOCTABKY KaKMX-TO MaTepuanoB ANs TeCTOBOTO 3afiaHus 1 CTaTb XEPTBOW UHOM MO-
LWEeHHNYECKON cxembl. BOMbLINHCTBO NNATdOpPM B TaKnX Cnyuasx 6AOKUPYIOT Hapywutens®™. Mpu no-
BTOPHOM NONbITKE PErNCTpaLyMm C TEMM e PeKBU3MTaMU NONb30BaTeNb GyaeT CHOBA 3a6N10KMPOBAH
BO M36eXaHue NOBTOPEHUA HapyLeHWit. Ecnn nnathopma cooBLMT NONb30BaTENI, YTO BaKaHCUSA
COLEPXMT HeoNnpaBAaHHO BbICOKYIO 3apnnary, Hu3kue TpeboBaHus K COTPYAHUKY, @ NPeCTaBNeHHbIe
B NMOATBEPXAEHME HANMUNS KOMNAHWN AOKYMEHTbI OTKPOBEHHO NOAZAENbHbIE, TO TAaKOW HAPYWHUTENb
CAEenaeT BbIBOJ, KaK B CEAYIOWMIA pa3 N36exaTb 6GNOKNPOBKY.

OTciopa cnepyeT BbIBOA, uTO Nnatopma, 06nagas MHGopmaLmeil o uudpoBoM Cnefe Nosb-
30Batens, NaTTepHax NoBeJeHWs, MOBTOPAEMOCTM HapYWEHWA W WUCMONb30BAHNN TEXHUYECKUX
cpeacTs 06xofa, 06bEKTUBHO HE MOMET PacKpblBaTb BCE OCHOBAHUA NPUHATUA pelleHns 6e3 pucka
KOMNpOMETALMN MeXxaHU3MOB MogepaLui. laHHbIA NOAXOA COTNMACYETCA C NPAKTUKON UCMONb30Ba-
HUS METa[IAaHHbIX 1 NOBEAEHUECKUX (haKTOPOB B KAUECTBE CAMOCTOATENbHbIX OCHOBAHNA AN Orpa-
HUYUTENBHBIX Mep, Aaxe Npu GopManbHOM COH6MIOAEHUN NONb30BaTeNneM TEKCTOBbIX TPe6GOBaHNN
K pa3melaemomy KOHTEHTY.

CpaBHUTEeNbHbIM aHANN3 NpaBun cainTa Rabota.ru NofTBEPKAAET yKa3aHHYHO NOMMKY perynmposa-
HUA'. Mpasuna cepsuca NPAMO NPefyCMaTPUBAKT NPABO AAMUHUCTPALMN BNOKMPOBATL BaKaHCUH,
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pe3tome unn AoCTyn K cepBucy 6€3 06bACHEHNS NPUUKH, @ TaKkKe YCTaHaBAMBATb (IaKT HapylIeHus
Ha OCHOBAHMM YYETHbIX, CTAaTUCTUYECKMX W MHBIX AaHHbIX CEpBMCA NN6GO NpW MOMy4YeHun onpene-
NIEHHOT0 KonnuecTsa *anob. Mpu 3Tom nonb3oBaTenb QAKTUUECKU COMMALIAETCA C TEM, UTO OLLeH-
Ka [0CTaTOYHOCTM M 0BOCHOBAHHOCTW TaKMX flAHHbIX OCYLECTBASETCA afAMUHUCTPALME cepBuCca
N0 co6CTBEHHOMY YCMOTPEHNI0. Takasi KOHCTPYKLIAA, C OAHON CTOPOHbI, OFPaHUUUBAET BO3MOXHOCTH
Nnonb30BaTeNs no HemMeaAneHHOMY OCMapPUBAHNI0 KOHKPETHbIX MOTUBOB GNOKMPOBKM, @ C APYron —
CYLLECTBEHHO CHUXAET PUCKM BOCMPON3BOACTBA MOLIEHHNUYECKMX CXEM 3a CYET 0OYUEHUs HapyL K-
Tenen Ha pesynbTatax MOfepaLuu.

Cnegyet noguepkHyTb, UTO peub He MAET O MOSHOM OTKa3e OT MPOLECCyanbHbIX rapaHTUi.
N «AsuTo MoppaboTka», n Rabota.ru 3aKkpennsioT BO3MOXHOCTb 06paLLeHNA NoNb30BaTeNs B CYKOY
NoaJEPKKU U NPUMEHEeHNs NPETEH3UOHHOIO NOPsAKA pa3peLueHns cnopoB. OAHAKO AaHHble Mexa-
HWU3Mbl HOCAT NPEUMYLLECTBEHHO KOPPEKTUPYIOLLMIA, @ HE PACKPbIBAIOWNI XapaKTep: UX LeMb 3aKnio-
YaeTcA He B NPeAOCTaBNEHNN NONb30BATENIO MCUEPMblBaloLLEN MH(OPMALMK 0 NOTMKe MOAepaLmy,
a B NpoBepKe 060CHOBAHHOCTU Mepbl B KOHKPETHOM Cyuae U UCMPaBNeHUM BO3MOXHOM OLWNOKY.
Takum o6pa3om, anennsuus B pamkax nnatopmbl OPUEHTMPOBAHA HA BOCCTAHOBNEHME NpaB Ao0-
OpOCOBECTHOrO NONb30BaTeNSs, @ He HA AEKOHCTPYKLMI0 BHYTPEHHUX anrOpUTMOB BbISBNEHUS Hapy-
LEHWHA.

liToro, nonHas nNpo3pauyHOCTb CTPATernit MoAepaLun CO3AAET Y HapylMUTeneil WHCTPYMEHT
ANs afanTaLum n 06xoaa CUCTEM MOfepaLn.

JKOHOMUYECKas 1 cTpaTernyeckas norvka opaque moderation

IT0 NOATBEPXKAALTCA U B 3apyOEXHOIM HAYUHOW NMTepaType, e KOHLENuus MOfepaLumn ¢ He-
npo3pauHbiMu npasunami (opaque policies) 06cyxaaeTca Kak 060CHOBaHHaA cTpaterna NNathopm.
B uccnenosanum C. [I. Komunepca n k. M. LWanupo aHanu3mpyercs, kak ctpaTerns Mogepauuu,
NPy KOTOPOIA MOAEPATOP He PacKpbiBAeT NPaBua 610KNPOBKI CUrHaNa (KOHTEHTA), MOXET 6biTb 60-
nee 3hheKTUBHOIA B OFPaHNYEHMM PACTPOCTPAHEHIUS BPEAOHOCHBIX CBEAEHUIA UK Ae3UH(OPMALIMM
(Kominers & Shapiro, 2024). ABTOpbI MOKa3biBAIOT, UTO €CNK NONUTUKA MOAepaLuKu Npo3payHa, Te,
KTO CTPEMUTCA Pa3MecTUTb BPEAOHOCHDI KOHTEHT, MOTYT NPeAckas3aTb PeakLMio CUCTEMbI 1 afanTi-
poBaTb CBOM COOBLLEHUS TaK, UTOObI OHI 06X0AMAN (UABLTPbI. B Clyuae HeNpo3pauHoi MogepaLun,
KOria nonb30BaTeN He 3HAKT, KaKue UMEHHO CMrHanbl 6yayT 610KMPOBaHbI, ypoOBEHb 06X0Aa Cu-
CTeM 3HaUMTENbHO HIXKe.

B 6onee HoBOM NpoeKTe aBTOPbI Pa3BMBaKT uaen Robust Content Moderation: mogepatop, KOTo-
PbIil MOXET YAANATb AN UNBTPOBATb KOHTEHT, AOMKEH eiCTBOBATb TaKMM 06pa3oM, UTo6bl Mak-
CUMANbHO CHIKATb BEPOATHOCTb BPEAOHOCHOTO BO3AEICTBUSA, e e/ 3TO 03HAUAET 3aKpbiTue
yacTyt MHAOPMaLMN O NPUUMHE TakmMxX AeicTeuii (Kominers & Shapiro, 2024).

Ananus algospeak — a3bika 06x0fa anropuTMOB, KOrAa NOMb30BATENMN CO3HATENbHO U3MEHSIOT
CnoBoOopMbI 1 BbIpaXeHUs, uToObl U36eXaTb aBTOMATUYECKOTO YAANEHUS UMW NOHUKEHNS KOHTEH-
Ta, — TaKke NOATBEPXKAAET IKOHOMUUECKYI0 MOTUBALMIO OFPAHNUEHHOI NPO3PAUHOCTI MOoZepaLLAi.
370 3MNMPUYECKN NOATBEPXAAET, UTO 3NOYMbILUNEHHUKA afanTUPYIOTCA K U3BECTHbIM NpaBunam,
BHefpsAs 00X0AHble TPIOKKM B TEKCTbI, YTO CHIKAET 3D(EKTUBHOCTb MOMHOCTbIO MPO3pPayHbIX MOfie-
PaLMOHHBIX CTpaTerni”.

Mpwn 3TOM 3apy6exHoe perynmpoBaHue TaKxe UCXOQUT U3 HeoH6XoAUMOCTY 6anaHca mexay npo-
3PAYHOCTbIO M 6e30NacHOCTbI0. Tak, B Digital Services Act3akpenneHa 06s83aHHOCTb OHNAMH-NNATOPM

v Algospeak. (2025, September 21). In Wikipedia. https://en.wikipedia.org/wiki/Algospeak
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NpefCTaBAATb NONb30BaTENAM TaK Ha3blBaeMble Statements of Reasons — yBegoMneHns 0 NpuUnNHax
YAANeHNs KOHTEHTa UMK OrPaHNYeHNs JoCcTyna™, OfHAKO AaHHbIA MEXaHU3M He npeanonaraeT pac-
KpbITUS BHYTPEHHUX aNroOpuUTMOB, BECOB KPUTEPUEB UM TEXHUYECKMX NapaMeTPOB MOAepaLui.

B 3TOM KOHTEKCTE NOMOXEHUs NONb30BATENbCKUX COMNaLIeHNI, AONYCKatoLe OTCYTCTBUE AeTaNu-
3MPOBAHHOMO 0ObACHEHNS NPUUNH BNOKUPOBKYM 06BABNEHUI C HE3AKOHHBIM UM NOAO3PUTENbHBIM
KOHTEHTOM, He MOTYT PacCMaTPMBATLCA KaK NPOU3BOMbHbIE UAN NLIEHHbBIE PALMOHANBHOTO OCHOBA-
Hus. HanpoTuB, OHI CHUXAIOT BO3MOXHOCTb CUCTEMHOTO 06X0fa OrpaHMueHnii. MpoueccyanbHble ra-
paHTUN NONb30BaTeNs B TAKOW MOAENN CMELLATCA C TPEGOBAHNS NONHOMO PACKPbITUS NPUYMH 610-
KMPOBKM Ha 06ecneyeHne JOCTYMHbIX MEXaHU3MOB anennsLmm, nPOBEPKM OWMGOK 1 BOCCTAHOBNEHNS
A0CTYNa B Clyyanx JO6POCOBECTHOrO NOBEAEHUS, UTO NO3BOASET OCTMYL GanaHca Mexay 3alLuTom
npaB nonb30BaTenel U yCToNYMBOCTbI NNATHOPMEHHON IKOCUCTEMDI.

HakoHeL, nccnefoBaHus, NocesLeHHble shadowbanning — ckpbiToi hopme moaepaLuu, npu Ko-
TOPOW NOMb30BATENN He YBEAOMASIOTCA NMPAMO O NMPUYMHAX NPUOCTAHOBKI BUAMMOCTN UX KOHTEHTA,
MOKa3bIBAKOT, YTO NNAT(OPMbI CO3HATENbHO CO3AAIOT TaKNe HEMYHNAMUHbIE MOAXOAbI, UTOOLI He JaBaTh
06paTHON CBA3M, KOTOPYI MO 6bl UCMOMb30BATh 3M0YMbILMEHHUKN AN KOPPEKTUPOBKM NOBefe-
Hus (Risius & Blasiak, 2024, pp. 817-829).

[paKT4ecKue pUCKM NOHOI NPO3PaYHOCTH

Ha npakTuKe pacKpbiTue MPUUNH GNOKUPOBKM MOXET AaTb 3M0YMbIWAEHHUKY KUEPHbINA ALK
C NpaBKUAAMK, KOTOPbIIA OH UCMOMb3YET ANA CUCTeMaTMUeckoro 06xoda mogepauni. B HR-tech-cpepe
3T0 MOXET BbIMMAAETb Tak: eCni NnaThopma YKa3biBaeT, uTo 6AOKMPOBKA NPOKU3OLWAA M3-33 KOH-
KPETHOTO COYETaHUA CNOB B TEKCTE UMW ONPEefeNeHHOW CTPYKTYpbl 06bABNeHus (Hanpumep, onpe-
AeneHHble YCNOBUA ANs COMCKaTeNnen, 3aBeoMO AUCKPUMUHALMOHHbIE OPMYNMPOBKM, NPU3bIBbI
K HE3aKOHHOW 1eATeNIbHOCTY U fiP.), TO ABHbIN NepeueHb TaKnux KPUTEpUEB CTaHOBUTCS MHCTPYKLMEN
no o6xopy. Monb30BaTeNb MOXET U3MEHUTb HOMep Tened)oHa, nepedopMynMpoBaTh TEKCT, COXPa-
HUTb CKPbITbIE CXeMbl KOMMYHUKALAW B NAYHBIX COOBLIEHMAX — M TaKUM 06pa30M 06X0AUTb (HUNLTPbI,
He Hapywas opManbHO BUAMMOTO NpaBuna.

370 0cO6EHHO aKTyanbHo ans HR-tech-nnatdopm, rae uenesble AeACTBUA 3N10YMblLIIEHHUKOB HO-
CAT IKOHOMUUECKMI XapaKTep: Heo6X0AUMOCTb NOCTOAHHOTO NPUBNEUEHUS COUCKaTeNeil ans Hesa-
KOHHOIA 1eATENbHOCTI, MOLIEHHIYECKNX CXEM UNK BOBNEUEHMS NOfiei B YCOBUS, TPOTUBOPEUaLLie
3aKOHOAATENbCTBY O PbiHKe TpyAd. B TakoM KOHTEKCTe Nnatdopma, coo6Ias 310yMblLIEHHNKAM
MosHble 0CHOBAHMUA BNIOKUPOBKM, NO CYLLECTBY NPEAOCTABAAET UM UHCTPYMEHTbI N0 06X0/Y CUCTEMbI,
NoApbIBas LieNb MoAepaLiin Kak 3alUTHOr0 MexaHu3Ma.

banauc Mexay NMPOo3Pa4YHOCTbH0 U be30nacHoCTbIo

3T0 He 03HauaeT NOMHOTO 0TKA3a OT MPUHLMMOB NPO3PAUHOCTH; CKOpee peub MAET 0 6anaH-
ce MeX[y npasBamin nonb3oBatens U IMMEKTUBHOCTbIO CUCTEM 3aluTbl. 0Nb30BATENb [OMKEH
NMETb BO3MOXHOCTb 06an0BaTh KOHKPETHbIE PellieHa 1 MOHUMATb, UTO ero 3a670KUpPoBani,
€C/IM 3T NPOU30LLI/O OWNGOUHO, HO PA3BEPHYTHIE ANTOPUTMbI 6NOKMPOBKM U BHYTPEHHASA OTUKA
nnatopMbl, KaK NPaBUNo, OCTAKTCA 3aKPbITHIMI OT NYHAUUHOTO AOCTYNA. Takas mogenb corna-
cyeTcs ¢ nonoxenuamu Digital Services Act no Bonpocy Statements of Reasons — 0653aTeNbHbIX
ANA KPYMHbIX NNATOPM 06BACHEHNAX NPUUNH YAANEHNS KOHKPETHOrO KOHTEeHTa. TeM He MeHee
3TOT CTAHAAPT NPUMEHACTCA B paMKax CTPOruX TPeboBaHW K 06beMy W TUMY PacKpbiBaemoil

' Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 Oct. 2022 on a Single Market for Digital
Services and amending Directive 2000/31/EC (Digital Services Act), art. 17, 2022 0.J. (L 277) 1.
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nHdopMaLun, He 06a3biBas NoKasbiBaTh BCe BHyTpeHHMe anroputmbl (Drolsbach & Prollochs,
2024, pp. 939-942).

Takum 06pa3omM, YCroBMA NOMb30BATENbCKUX COMMALIEHUI, KOTOPbIE MO3BONAIOT HE PacKPbIBaTh
NpUUMH 6NOKUPOBKN B PSIfIE CNYUYAEeB, He TONbKO He NNLLIEHbI 34PaBOr0 CMbICA, HO W MOFYT paccmart-
pUBaTbCA KaK CTpaTernyeckas 06s3aHHOCTb NNaThopmbl N0 NpeaoTBpaLleHno 06xoha MogepaL i
W CHUXEHMIO PUCKOB 30ynoTpe6neHuin. B HR-tech-akocuctemax 310 0CO6EHHO BaXHO, MOCKOMb-
Ky peub UAET 0 JOCTYNe YenoBeKa K IKOHOMUUECKUM BO3MOMHOCTAM U PUCKAX BOBNEUEHNS B Hef0-
6pPOCOBECTHbIE CXeMbl. 3[€Cb BbICOKas afanTUBHOCTb 3/10YMbllIEHHUKOB TPEBYET YMENoro coue-
TaHWs OFPAHNUYEHHOW NPO3PAUYHOCTM W AOCTYMHBIX MEXaHU3MOB anennAuun ans A06pOCOBECTHbIX
nonb3oBarene.

BbiBoabl

LnchpoBas mopepaums koHTeHTa Ha HR-tech-nnatdopmax BbICTYNAET CAMOCTOATENbHbIM NPaBo-
BbIM MEXaHWU3MOM, 06€CeunBaIOLLMM KaueCTBO BaKaHCUI, 3aWUTy NpaB couckatenen u hopmmpo-
BaHMe 6e30MacHoro LMpoBOro NPOCTPAHCTBA HA PbIHKeE TPYAA.

HR-tech-nnatchopmbl peanu3ytoT MoAepaLio Kak B pamkax ny6anyHo-npaBoBbix 0653aHHOCTEN
(ct. 10.7 3akoHa NO 149-03), TaK u yepe3 406POBOMbHbIE BHYTPEHHME CTaHAAPTbI, CO3aBas coueTa-
HWe PerynnpoBaHus 1 CaMoperynnpoBaHus, 4to No3BonseT IQQeKTUBHO YNPaBAATb pUCKaMi Hepo-
6POCOBECTHON AeATENLHOCTY NONb30BATENEIA.

Mogepaums Ha HR-tech-nnatchopmax BbINOMHSAET (YHKLMIO NePBUUHON IOPUANYECKON KBaNnudu-
kauuu (akToB B LUGPOBON Cpese: 6NOKMPOBKA KOHTEHTA 1 OrpaHUUYeHe JOCTYNA Nonb3oBatenei
thopmupyioT NpaBoBble NOCNEACTBUSA, OMEPEXAIOWLMEe BMELATENbCTBO FOCYAAPCTBEHHBIX OPraHoB,
W CNYXXAT UHCTPYMEHTOM NPEBEHTMBHOIO PerynnpoBaHus.

JhdeKTUBHOCTL MofepaLun obecneunBaetcs 6anaHCcOM Mexay NPo3pauyHOCTbio U Ge3onacHo-
CTbI0: OrpaHNYEHHOEe PacKpbITUE NPUUMH BAOKUPOBKI CHUXAET BO3MOXHOCTM 06X0Aa CUCTEMbI 3/10-
YMbILNEHHNKAMM, MPUYEM NONb30BATENN COXPAHAIOT NPOLLECCYaNnbHbIe FapaHTUN Yepe3 anennsLmio
1 KOPPEeKTUpYIOLMe NpoLeaypbl.

Cnewunann3npoBaHHbIe anropuTMUYECKIe U NPoLEeCCyanbHbie NoAXoAbl K Mofepauun Ha HR-tech-
nnathopmax WHTErpUPYIOT 0TpacneByto cneunduky TpyAoBbIX OTHOWEHMI U HOPMbI TPYAOBOIO 3a-
KOHOAATENbCTBA, UTO 06ecneunBaet AU hepeHLMPOBAHHYIO 3aLLMTY YYACTHUKOB LM(POBOrO PbiH-
ka Tpyaa 1 NOBbILWAeT JoBepUe K nnatopme.

B 3cce cucTemMaTU3npoBaHO M KOHLENTYanM3MpoBaHO NpaBoBOE 3HaueHne LMdpoBOK Moaepa-
Luu Ha HR-tech-nnatopmax Kak MexaHu3ma NepBUYHON OPUANYECKON KBANUQUKALMN 1 ONepexa-
foLero perynupoBaHus. MoauyepkHyTa poib OrpaHUUEHHON NPO3PAYHOCTU MOAEPALIMOHHBIX pelle-
HWI KaK CTPaTernueckoi Mepbl NPOTUBOAENCTBMUA 3N10yNOTPe6NeHNUsM.

Cnucok nutepatypsl / References

1. Altukhov, A. V., & Kashkin, S. YU. (2021). Pravovaya priroda tsifrovykh platform v rossiyskoy i zarubezhnoy
doctrine [Legal nature of digital platforms in Russian and foreign doctrine]. Actual Problems of Russian Law,
(7), 86-94.

2. Casas-Cortés, M., Cafiedo-Rodriguez, M., & Diz, C. (2023). Platform capitalism. In M. Aldenderfer (Ed.),
Oxford research encyclopedia of anthropology. Oxford University Press. https://doi.org/10.1093/acre-
fore/9780190854584.013.597

3CCE 19


https://doi.org/10.1093/acrefore/9780190854584.013.597
https://doi.org/10.1093/acrefore/9780190854584.013.597

Digital Law Journal. Vol. 6, No. 4, 2025, p. 8-20
Svetlana E. Shabronova / Legal Mechanisms for Digital Content Moderation

3. Drolshach, C., & Préllochs, N. (2023). Content moderation on social media in the EU: Insights from the DSA
Transparency Database (arXiv:2312.04431). arXiv. https://doi.org/10.48550 /arXiv.2312.04431

4. Khabrieva, T. Ya., & Chernogor, N. N. (2018). Pravo v usloviyakh tsifrovoy real'nosti [Law in the conditions of
digital reality]. Journal of Russian Law, (1), 85-102. https://doi.org/1012737/art_2018_1_7

5. Kominers, S. D., & Shapiro, J. M. (2024). Content moderation with opaque policies (NBER Working Paper No.
32156). National Bureau of Economic Research. https://doi.org/10.3386/w32156
Krasavchikov, 0. A. (1958). Yuridicheskiye fakty v sovetskom grazhdanskom prave. Gosyurizdat.

7. Pasquale, F. (2015). The black box society, the secret algorithms that control money and information. Har-
vard University Press. https://doi.org/10.4159/harvard.9780674736061

8. Risius, M., & Blasiak, K. M. (2024). Shadowbanning. Business & Information Systems Engineering, (66), 817-
829. https://doi.org/10.1007/512599-024-00905-3

CBepenuns 06 aBTope:

Llaéponosa C. E. — ctapwmii lopuct, 000 «XagxaHTep», Mocksa, Poccus.

ORCID: https://orcid.org/0009-0006-4502-7903

Information about the author:

Svetlana E. Shabronova — Senior Lawyer, HeadHunter LLC, Moscow, Russia.

ORCID: https://orcid.org/0009-0006-4502-7903

20 ESSAYS


https://doi.org/10.48550/arXiv.2312.04431
https://doi.org/10.12737/art_2018_1_7
https://doi.org/10.3386/w32156
https://doi.org/10.4159/harvard.9780674736061
https://doi.org/10.1007/s12599-024-00905-3
mailto:s.shabronova@yandex.ru
mailto:s.shabronova@yandex.ru

https://doi.org/10.38044/2686-9136-2025-6-15 /M) Cheok for updates |

”””””””””””””””””””””””””””””” (cc)

CTATbU

LIW®POBOE U3MEPEHME
[TIPOCTPAHCTBA CBOBOJbI,
BE3OMACHOCTU U NNPABOCYZIUA EC
HA COBPEMEHHOM 3TANE

B. B. BoiiHuKoB'>*, A, B. ApecToB'

'banTuiickuii hefiepanbHblil yHuBepcuTeT um. U. KaHTa
236041, Poccus, Kanuuunrpag, yn. A. Hesckoro, 14

2MOCKOBCKMIA FrOCYaPCTBEHHDBINA MHCTUTYT MEXYHAPOAHBIX OTHOLIEHNIA
(yHusepcutet) MIAJl Poccun
119454, Poccus, MockBa, np. BepHagackoro, 76

*HuxeropofcKmii rocynapcTBeHHbIN yHuBepcutet um. H. 1. NlobaueBckoro
603022, Poccus, HukHui Horopoga, np. farapuHa, 23

AHHoTaLyS

CTaTbsl MOCBALLEHA aHanU3y NPaBOBOW MPUPOALI U UHCTUTYLIMOHANbHBIX MEXaHU3MOB LMPOBbIX CUCTEM MO-
PaHUYHOTO KOHTPONA EBPONENcKoro col3a Ha npumepe BHEAPEHWA CUCTEMbl PerucTpauun Bbesaa/sblesa
1 peanu3aLuu npoeKTa «YMHble rpaHuLbI». AKTYanbHOCTb UCCNEA0BaHNA 06YCNOBNEHa BBEAEHEM 12 OKTA6PA
2025 cuCTeMbl perucTpauuu Bbesaa/sble3a roaa — nepsoro MHOroypoBHEBOrO LNGPOBOr0 MHCTPYMEHTA No-
TPAHNYHOTO KOHTPONS, (HYHKLUMOHMPYIOWEr0 HAa YPOBHE KPYMHOMO MEXroCYAapPCTBEHHOMO MHTErpaLyoOHHOMO
06beanHeHNs. 3anyck faHHOI CUCTEMbl 3HAMeHYeT nepexod EBpONencKoro coio3a K HOBOW Mofeni ynpaene-
HUSI BHELWHNUMM FPAaHULLAMU, OCHOBAHHON HA LIEHTPaN1U30BaHHO 06PaBOTKE AAHHbIX, ABTOMATU3ALMN KOHTPONS
1 y6oKon LMdpoBOIA MHTErpaLyK, uTo TpebyeT KOMMMEKCHOTO NPaBOBOr0 aHanKu3a ¢ YUETOM BOMPOCOB MHCTU-
TYLMOHA/NbHOIO Pa3BMTUA U 3aLLMTbl NPaB yenoseka. Llenb uccnegosaHna cOCTOUT B BbIABNEHUM CYLLHOCTHbIX
XapaKTepuCTUK NPaBOBOMO PerynupoBaHns KpynHbIX MHGOPMALMOHHBIX cucTeMm EBpONerickoro coto3a, obec-
neunBaloLMX aBTOMATU3MPOBAHHDIA NOFPaHUUHBIA KOHTPOMb, @ TAKKE B ONMpeaeneHun UHCTUTYLMOHANbHbIX
1 METOAI0MI0TNYECKMX OCHOB UX (DYHKLIMOHMPOBAHNA B pamkax MPOCTPAHCTBA CBO6OAbI, 6€30MacHOCTN 1 NPaBo-
cynns. MeTof0norMueckyto 0CHOBY UCCNeA0BaHUA COCTABNAET KOMMIEKCHBIA NOAXO0M, BKAKUAIOWMA HOPMATUB-
HO-NPaBOBOW aHaNN3 pernameHToB EBPONENCKOro Coo3a, MHCTUTYLMOHANbHbINA aHANKU3 Pa3BUTUA NPOCTPAHCTBA
CB06OAbI, 6€30MACHOCTI 11 NPABOCYANS, @ TAKKE aHANN3 APXUTEKTYPbI U MEXaHU3MOB (DYHKLMOHUPOBAHUS CU-
CTeMbl PerucTpauun Bbe3na/sble3a n CBA3aHHbIX C Hell LdpoBbIX nnatthopm. B pesynbrate uccnenoaHusa
YCTAHOB/IEHO, YTO NPABOBOE PerynnpoBaHne KPYMHbIX MH(OPMALMOHHBIX cucTeM EBPONENCKOro COK3a Xapak-
TEPU3YETCA LEHTPANN30BaHHON apXUTEKTYPOI YNpaBneHus, 0653aTeNbHOCTbI0 YHUGULMPOBAHHBIX CTaHAAPTOB
06paboTku 6uorpachuuecknx 1 6MOMETPUUECKMX JAHHBIX, MHOTOYPOBHEBbLIM PEXUMOM [OCTYNA W NPUOPUTETOM
NPUHLMNOB 3alUMTbl NEPCOHANbHBIX AAHHbIX U NPOMOPLMOHANBHOCTM BMeLaTeNbCTBa. [oKa3aHo, UTo 0CHOBOW
(hYHKUMOHMPOBAHNA TaKMX CUCTEM ABSIETCA WHTErpaLus HalMoHasbHbIX KOMIOHEHTOB B euHbIA LM(POBON
KOHTYp noj ynpaBneHnem AreHTCTBa eu-LISA, 06ecneunBatoLLero TEXHUYECKYH IKCNAyaTaLnio, NpaBoBYo COB-
MeCTUMOCTb 1 YCTONUMBOCTb MHGPACTPYKTYPbI. BbISIBNEHO, UTO MPOEKT «YMHblE FPaHNULbI» OTPAXAET NEPEXos

21


https://crossmark.crossref.org/dialog/?doi=10.38044/2686-9136-2025-6-15&domain=pdf&date_stamp=2025-12-30

0T (hparmeHTapHbIX NH(HOPMALMOHHBIX PellieHInit K KOMNEKCHOW MO/ aBTOMATU3UPOBAHHOTO NOTrPAHNUHOTO
KOHTPONSA, a OTKa3 OT NepPBOHAYANIbHON ABYXCUCTEMHOI KOHCTPYKLMI 6biN 06YCNOBAEH MHCTUTYLMOHANbHBIMM
1 TEXHUYECKMMN OrpaHuueHuamMI. OnpeaeneHbl KNoUueBble NPaBoBble PUCKU GYHKLMOHUPOBAHNS CUCTEMbI Peru-
CTpauuu Bbe3na/Bble3na, BKUaA NOCNeACTBUA OWMOOK AAHHbIX, UHTETPALIAI0 C UHBIMI UH(OPMALMOHHBIMN
CACTEMAMN 1 BUAHME LEHTPANN30BAHHON apXMUTEKTYPbl HA MUTPALIMOHHDBIE NpoLeaypbl. MonyueHHble pesynbra-
Tbl NO3BOAKT PacCMaTpUBaTh CUCTEMY PETUCTPALMKM Bbe3[a/Bble3la Kak CTPYKTYPHbIA 3nemMeHT (hopMupoBa-
HUA eAnHOTO LM(POBOTo NPOCTPAHCTBA EBPONENCKOro Coto3a 1 yrny6neHns UHTerpaLmm B chepe npocTpaHCTea
cB060Abl, 6e30MACHOCTI 1 NpaBOCYANS. MccneoBaHKe NMEET NPUKNALHOE 3HAUeHNe NS aHanu3a aHanoruny-
HbIX MPOLLECCOB B UHbIX MHTETPALMOHHDIX 06BEANHEHNAX U BHOCUT BKNAJ B PA3BUTUE HAYUHbIX NPEACTABNEHNI
0 UnpoBOM CyBepeHUTETe 1 TPAHCHOPMALN NOTPAHUUYHOTO KOHTPONS B YCNOBUAX MH(OPMATU3ALMN.

Knioyesble cnosa

EBpONeNcKuiA COK03, YMHblE FPAHNLbl, TOTPaHUUHbIA KOHTPO/b, NPOCTPAHCTBO CBOGOADI, 6E30MACHOCTH

n npaBocynuﬂ, MHqJOpMaLI,I/IOHHbIe CUCTEeMbI, cucTema perI/ICTpaLI,I/II/I Bbe3na/3b|e3na, EBpOﬂeI?ICKaﬂ cucrema
WH(OPMALMM 11 ABTOPU3ALMM NYTELIeCTBUN

KoHdhnukT unTepecos ABTOPbI CO06LAIOT 06 OTCYTCTBMM KOHGIMKTA NHTEPECOB.
(DuHaHcupoBauue liccnesioBaHme He MMEET CIOHCOPCKO MOAAEPXKKN.

[na uuTNpoBaHuA BoiiHuKoB, B. B., Apectos, A. B. (2025). LindpoBoe 3mepeHne npocTpaHCTBa CBo-
60fbl, 6e30MacHoCTV 1 npaBocyans EC Ha coBpemeHHOM 3Tane. Ljughposoe npaso,
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Abstract

The legal nature and institutional mechanisms of the digital border control systems of the European Union
(EU) are analyzed based on case studies of the implementation of the Entry/Exit System and “Smart Borders”
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project. The relevance of the research is due to the introduction of the Entry/Exit System on 12 October 2025,
which represents the world’s first multi-level digital border control instrument operating at the level of a ma-
jor supranational integration entity. Such a transition to a new model of external border management based

on centralized data processing, automated control, and deep digital integration necessitates a comprehensive

legal analysis that takes into account issues of institutional development and the protection of fundamental

rights. The purpose of the study is to identify the essential characteristics of the legal regulation of large-scale

information systems of the EU that ensure automated border control, as well as to determine the institutional
and methodological foundations of their functioning within the Area of Freedom, Security and Justice (AFS)). The

methodological framework of the research is based on a comprehensive approach that includes a normative

legal analysis of European Union regulations, an institutional analysis of the development of the AFSJ, and an

examination of the architecture and operational mechanisms of the Entry/Exit System and related digital plat-
forms. The legal regulation of large-scale information systems of the European Union is shown to be character-
ized by a centralized governance architecture, the mandatory application of unified standards for the processing

of biographical and biometric data, a multi-layered access regime, and the prioritization of the principles of
personal data protection and proportionality of interference. It is demonstrated that the functioning of such

systems is based on the integration of national components into a single digital framework under the manage-
ment of the eu-LISA Agency, which ensures technical operation, legal interoperability, and infrastructure resil-
ience. The “Smart Borders” project is further revealed to reflect a transition from fragmented information solu-
tions to a comprehensive model of automated border control, while the abandonment of the initial two-system

design was driven by institutional and technical constraints. Key legal risks associated with the operation of the

Entry/Exit System, which functions as a structural element in the formation of a single digital space of the EU

and deepening integration within the AFS), are revealed to include the consequences of data errors, integration

with other information systems, and the impact of centralized architecture on migration procedures. The study,
which contributes to the development of scholarly understanding of digital sovereignty and transformation of
border controls, has relevance for the analysis of similar processes in other integration entities.

Keywords

European Union, Smart borders, border control, area of freedom, security and justice, information systems,
Entry/Exit System (EES), European Travel Information and Authorisation System (ETIAS)
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Bsepenue

12 okta6bpsa 2025 r. B EBpOMeiicKOM COl03e MpouU30WN0 3Hauumoe cobbiTue. Mocne Aonrux
NeT MOArOTOBUTENbHON PaboThl HAaKOHEL 6blna 3anylieHa CUCTEMA PEerucTpauuu Bbesaa/Bbl-
esna (Entry/Exit System, EES). Yka3aHHas cucTeMa MO3BONSET OCYWECTBAATb PErvCTpaLiio

' European Commission. (2025, October 13). Entry/Exit System (EES). https://home-affairs.ec.europa.eu/policies/schengen/
smart-borders/entry-exit-system_en
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Bbe3fla W Bble3[ja MHOCTPAHHbIX FPpaxzaaH, Nepecekalowwux BHeWHNe rpaHunLbl, B aBTOMATUYECKOM
nopsgke.

3anyck AaHHOM CMCTEMbI He SIBNSETCS YeM-TO HOBbIM B MUPOBOW NMPAKTUKe, MHOTUE CTPAHb MUPA
V)Ke [aBHO MCMONb3YIT pa3nuuHble LUMQpPOBbIe CEPBUCHI MPU OCYLWECTBAEHUM MOTPAHUUHOIO
KOHTpOnA. B 3ToM oTHOWeHUU EC ckopee OTCTaeT OT HUX. TeM He MeHee JaHHOe COBbITUE 3HAUUMO,
nockonbky EC ynanocb pa3pabotarb 1 BBECTM B 3KCM/yaTaLmio LMpPOBYI0 CUCTEMY NOTPAHUUHOIO
KOHTPONS, JECTBYIOLYI0 He B paMKax OAHOTO FOCYAApPCTBA, a Ha YPOBHE KPYMHOTO MexXrocyaap-
CTBEHHOr0 06beAMHEHMS, uTo, 6E3YCNOBHO, ABNAETCA TPYAHON 3afauei.

B nocnegHee Bpems EC ynensier 0coboe BHUMaHWe LUQPOBU3aLMM U MHOPMATU3ALLMM NPK OCY-
LLeCTBNEHMM CBOEIA NONUTUKMN. NICNONb30BaHNe COBPEMEHHDBIX TEXHONOTU B PaMKaXx ynpaBieHus rpa-
HULAMK, UMMUTPALLEn 1 YOeXULLEM CTAHOBUTCA BCe 6onee pacnpocTpaHeHHbIM B pamkax EC, cTpa-
Hbl — UNeHbl KOTOPOro MPUMEHSIOT U TECTUPYIOT HOBbIe TEXHONOTUYU NS KOHTPONA CBOMX rpaHuL,
1 uaeHTudukauuu nxoctpaues (Delioglu, 2025, p. 2). B HacToAllee BpeMs aKTUBHO BefeTca pabota
no )opMUPOBAHNI0 COOTBETCTBYIOLLErO 3aKOHOAATENbCTBA, @ TAKXKE €ro uMnaemeHTauuu. MNpu tom
WHCTUTYTbI EC NbITAKOTCS MrpaTb KMIOUEBY0 PO/b B YKA3aHHOM [eSTeNbHOCTH, NMbITasCh BHEAPUTD CO-
103Hble CTAHAAPTbI 1 NEPeiTN OT HALMOHANBLHOMO PEryNMPOBAHNS K PernameHTaLn Ha YPOBHE COH3a.

BHeapeHWe 06uiecolo3HON CUCTEMbI PErucTpaLiMn Bbe3fa/Bblie3fa BbICTYNUIO B KauecTBe oue-
pefHOro 3Tana noctpoeHus uucposoro npoctpaHcTa EC. Ocoboe passutue LUpoBOe M3MEpPEHNE
MoMy4Mno B pamKax NpoCcTpaHCTBa cBo6ofbl, 6esonacHocTu 1 npasocyana (nanee — NCBN).

Hauano passutuio undposoro komnoHeHTa MCBI 6bIN0 NONOXKEHO elLe HECKONMbKO AecATune-
TUI TOMY Ha3af, KOrAa B PaMKax LIEHTE@HCKOro MpoLecca yuacTBYIoLMe B HEM FOCYAAPCTBA NPUHS-
N1 peleHue 0 co3aaHNm LLeHreHcKol MHGOPMaLMOHHOI cuctembl (danee — LWACY, urpatowen Knio-
YeBYH0 PONb B BONPOCAX KOHTPONA Bbe3[a MHOCTPAHLEB 1 60pbObI C NPECTYNHOCTbIO B MacluTabax
BCEro Coto3a.

C Tex Nop KOANYECTBO W KauyecTBO WUHGOpMaLnoHHbix cuctem MCBI cywecTBeHHO BO3poCay,
OHU CTanu BbICTYNaTb B KaYeCTBE HEOTbEMIEMOro 3MeMeHTa, 06ecneynBaloLero peann3aunio Bu-
30BOW, UMMUTPALMOHHON NONNUTUKN, NOAUTIKM NPEAOCTABNEHNS YHEXNMLL, NOrPaHUUHOTO KOHTPONS
1 60pb6bl ¢ npectynHocTbio (Alsaleh, 2024, p. 7).

B HacToAwumn momeHT pa6oTa no pa3suTuio LMpoBoro komnoHeHTa MCBMN npogonxaetcs: no-
MMMO BbIWEYNOMSIHYTOM CUCTEMbl PErucTpauuu Bbe3aa/Bble3f WAET MOATOTOBKA K BHeAPEHMIo
EBponencKoil cucteMbl MHGOpMaLmMu 1 aBTopusaumm nytewectsuit (European Travel Information
and Authorisation System, ETIAS). 06e MH(OPMALMOHHbIE CUCTEMbI BbICTYMAIOT KIIOUeBbIMM 3fe-
MEHTaMi NpoekTa «YMHble rpaHnupl» (Smart Borders)®. Takum 06pa3om, NOCPeACTBOM 3anycka Cu-
CTeMbl perncTpauun Bbesaa/Bble3fa, EBPONENCcKoi CMCTeMbl periucTpaLyin U aBTopu3aLun nytele-
CTBMI BMECTe C Ye AeNCTBYIOLEN BU30BOW CMCTEMON B pamKax EC fomkHa 6biTb chopmmupoBaHa
LenocTHas Lugposas COCTaBNAKLWAsA, HANPaBAeHHAsA HAa 06ecneyeHne MOrPaHUYHOTO KOHTPONS
B MaclTabax BCero coto3a.

2 The Schengen acquis — Convention implementing the Schengen Agreement of 14 June 1985 between the Governments
of the States of the Benelux Economic Union, the Federal Republic of Germany and the French Republic on the Gradual
Abolition of Checks at Their Common Borders, 2000 0.J. (L 239) 19.

3 MuHucTepcTBO EBpONbI 1 MHOCTPaHHbIX Aen OpaHuuu. (2025). Bbe3d 6 LlleHzeHckyto 30Hy: 6ydyujee 8HedpeHue cucmem
EES u ETIAS. https://www.diplomatie.gouv.fr/ru/dobro-pozhalovat-vo-franciyu /v-ezd-v-shengenskuyu-zonu-buduschee-
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Llenb HacTosIWelA CTaTbil 3aK/IOUAETCA B TOM, UTOObI BbISBUTD CYLIHOCTHBIE XapaKTepPUCTUKN Npa-
BOBOIO perynMpoBaH1a LMGPOBbIX cucTeM B pamkax EC, o6ecneumnBatowymx ocyLiecTBieHne norpa-
HWUYHOTO KOHTPONA HA BHELHNX rPaHuLax.

[paBoBbIe ¥ MHCTUTYLMOHANBHBIE 0CHOBbI LinpoBoro uamepenus MCHI

B ycnosusx wucposusaumm 0coboe 3HaueHue npuobpetaeT MHhopmaLmoHHoe nsmepenue MNCbM
EC, npeacTaBnstoliee co60i COBOKYMHOCTb KPYMHbIX MHAOPMALMOHHBIX CUCTEM U YCTAHOBMEHHbIX
Ha YPOBHE COl03a MeXaHWU3MOB MX B3aMMOAenCTBUA (Voynikov, 2019b, p. 100). 3Tnt cuctembl obecne-
yKBaIoOT CHOP, 06pA6OTKY U 0OMEH fAHHBIMU, HEOOXOAUMbIMU AN NOrPAHUYHOTO KOHTPONS U BbINON-
HeHUs NPaBOOXPAHUTENbHBIX QYHKLIMIA.

HopmatusHas apxutektypa MCBIM npegycmatpusaet anddepeHumanunio MHPOPMaLNOHHbIX CH-
CTEeM N0 MX 33iauaMm 1 No CTeneHun LeHTpann3auni. Mo GyHKLNOHANbHOMY Ha3HAUEHNI0 OHU AENATCS
Ha CUCTEMbI, OPUEHTUPOBAHHbIE HA NOTPAHNUHbIA KOHTPO/b, HA NPABOOXPAHUTENbHbIE LEMM, a TaK-
)Xe Ha CMellaHHble CUCTeMbI, KOTOpble 06CNYXIUBaAIOT 06e cepbl®. Ha npakTiKe 60MbWMHCTBO U3 HIX
OTHOCUTCS UMEHHO K CMELIaHHOMY Tumy.

M0 MHCTUTYLLMOHANbHOMY YCTPOMCTBY MH(OPMALMOHHbIE CUCTEMbI NOAPA3AENSIOTCA Ha LieH-
TPanM30BaHHbIE N AeLeHTpann30BaHHble. B LeHTpann30BaHHbIX CUCTEMAX COK3 HE TONIbKO
yCTaHaBNUBAEeT NPaBOBble paMKM MX (YHKLUWOHWPOBAHMA, HO W CO3AAeT HaAHALNOHANbHYIO
ynpasnaoLLyo CoCTaBnawWwyo. B AeleHTpanu30oBaHHbIX Xe OTBETCTBEHHOCTb 3a 3JKCMnyaTa-
LU0 NEeXUT NPeMMyLLeCTBEHHO Ha rocyfapcTBax-uneHax npum MUHMManbHOM HOPMATUBHOM
BMewwarenbctse EC.

Yetbipe Kniouesble cuctembl MCBM: WNC, Busosasa uHhopmaumoHHas cuctema (nanee — BUC),
EBponeiickas aakTunockonuueckas cuctema (European Dactyloscopy, Eurodac) w cuctema perucrpa-
v Bbe3fa/Bble3sa, 06pasyioT Lndpooi KoHTyp MCBM. 3TH cucTeMbl He NPUBA3AHbI K OTAENbHOMY
WHCTUTYTY COt03a, MX 3alaua — obecneunsarb MHPOPMALIMOHHYI0 B3aUMOCBA3aHHOCTb BCEX YYACTHU-
KoB MCBIN. MocKonbKy BHECEHME AAaHHbIX OCYLLECTBAETCA HA HALMOHANbHOM YPOBHE, rocyaapcTea-
unieHbl COXPAHAIOT KOHTPONb Haf NPefocTaBNeHHON UMK MHAGOpMaLMel, a A0CTyYN TPETbUX CTPaH
BO3MOMEH JNLLIb B UCKNIOUUTENBHBIX CYYasAX U HA JOFOBOPHON OCHOBE.

[inf ynpaBneHns LeHTPanu30BaHHbIMU cucTemami B 2011 1. 6bI10 CO34aHO AreHTCTBO Mo one-
paTUBHOMY YNpaBNeHMI0 KPYMHOMACWTAbHbIMU MHGOPMALMOHHBIMIA CUCTEMAMKU B 06nacTu
MCBN (Furopean Union Agency for the Operational Management of Large-Scale IT Systems in
the Area of Freedom, Security and Justice, nanee — AreHTCTBO eu-LISA), AeNCTBYIOLIEE HA OCHO-
BaHun PernamenTa (EC) 2018/1726°. AreHTCTBO OTBEUAET 3a TEXHUYECKOE W OnepaTUBHOE Ynpas-
nenue LWNC, BUC n Eurodac, a Takxe ynonHOMOYEHO pa3pabaTbiBaTh 1 afMUHUCTPUPOBATb HO-
Bble UT-cuctembl MCBIM. C 2012 . AreHTCTBO eu-LISA ocywecTBAseT AeATeNbHOCTb, 06ecneymsas
WHCTUTYLMOHANbHYI0 CTAaBUNbHOCTb U TEXHONOTMYECKYI0 MHTErpauuio LudpoBon MHGPaCTpyK-
Typbl MCBI.

5 Dumbrava, C. (2017). European information systems in the area of justice and home affairs: An overview (Report

6 Regulation 2018/1726, of the European Parliament and of the Council of 14 November 2018 on the European Union Agency
for the Operational Management of Large-Scale IT Systems in the Area of Freedom, Security and Justice (eu-LISA), and
Amending Regulation (EC) No. 1987/2006 and Council Decision 2007/533/JHA and repealing Regulation (EU) No. 1077/2011,
2018 0.). (L 295) 99.
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[poeKT «YMHbIe rpaHuLbI»

OAHMM 13 KNoueBbIX LMGPOBbIX NPOEKTOB B pamkax MCBI ABAAKTCA «YMHble rpaHuLbl» (Smart
Borders). Ceroaisi yKa3aHHbIi NPOEKT BK/IOUAET B ceba 1Be HMLMaTuBbl: EES n ETIAS.

BrepBble 0 BO3MOXHOCTU BHEAPEHUA COCTABASIOWMX WHULMATUBLI «YMHbIE TpaHuLbl» 6blno
3asBneHo B 2008 ., koraa EBponenckas KOMUCCUS MOArOTOBMNA COOBLIEHNe 06 ynpaBneHuu rpa-
Huuamn B EC'.

25 okTa6ps 2011 r. Komuccusa nogrotoBuna coobuieHne ans Coseta u MapnameHTa, B KOTOPOM
NpeanoXxuna nepeyeHb 3aKOHOAATENbHbIX Mep, HaNPaBNeHHbIX Ha NOBbIlEHNe 6e30MacHOCTU rpa-
HuL B EC nocpeacTBOM TEXHONOTM3aLun U rapMoHM3aLuue. NepBoHayanbHO 3TOT NPOEKT NpeaycMar-
p1Ban iBe COCTABNSAIOWIAX: CUCTEMY BbE3/a/Bble3aa U NPOrpammy perncTpawin nyTelwecTBeHHUKOB,
0fHaKo BMOCNeAcTBUM Komuccus oTkaszanacb oT uaen hopMnpoBaHus ABYX OTAENbHbIX MH(OPMA-
LMOHHDBIX CUCTEM; TaKuM 06pa3omM, Nporpamma perucTpauum nyTelwecTBeHHUKOB 6bina BKAKOYEHa
B CUCTEMY perucTpauum Bbesfa/Bblesna.

OcHOBHas ufes NpoekTa «YMHble rpaHuLbl» COCTOANA B TOM, UTOObI MOAEPHU3NPOBATD YNpaBne-
HWe BHEWHUMM rpaHuLami LLIEHreHCKOIN 30HbI C MOMOLLbIO NepefoBbIX TexHonoruni®. Lienb npoek-
Ta — uucpoBM3aLmMsa rpaHuL, Ans yeenumueHns 3PHEeKTUBHOCT KOHTPONSA, NPELOTBPALLEHUS MO-
LWeHHWYecTBa, 60onee TOYHOrO YueTa CPOKOB NpebbiBaHUA U OLHOBPEMEHHO NOBbIWEHUs YA06CTBa
Ans [O6POCOBECTHDIX MyTeLWeCTBEHHUKOB. MTOMUMO 3TOr0, NPOEKT «YMHble FpaHuLbI» 6bln Hanpas-
NeH Ha ynpoleHne NAeHTUUKALNN HeNeranbHbiX MMMIUTPAHTOB, MbITAIOWMXCA BbEXaTb UAN YKe
HaxopALwmxca Ha Tepputopun EC.

B 2016 rogy Komuccus nogrotoBuna coobuieHue ans EBponerickoro napnamenta U CoBeTa
«bonee cunbHble N MHTENNEKTYaNbHblE MH(OPMALMOHHbBIE CUCTEMbI AN TPaHNL, U 6€30MacHOCTUN',
OcHoBHas mges coctosina B TOM, 4To6bl 06ecneunTb noBblileHne 3HHEKTUBHOCTM NOTPAHNUHOIO
KOHTPOAS NOCPeACTBOM Pa3BUTUA CYLECTBYIOWMX U CO3AAHNA HOBbIX MH(OPMALMOHHbIX CUCTEM.

HecmoTpsa Ha TexHonornuyeckyt npopaboTky, 3anyck CUCTEMbl MHOTOKPATHO OTKNafblBancs.
Cpean npuunH CNOXHOCTb 3faNnTaLMW HaLWOHANbHbIX CUCTEM, 33lePKKN B 3aKynkax, TexHuue-
CKMEe PUCKN 1 OMACeHUs, YTO OAHOBPEMEHHbIN 3aMyCK BO BCEX CTPaHAX MOXET HApyWUTb YCTOM-
unBoCTb 06wen UT-uHdpacTpykTypbl. B mae 2025 r. CoeT EC 1 EBponapnameHT cornacosanu
nocTeneHHblin 3anyck EES B TeueHne WeCTU MecsLUeB, YTo JOMKHO CMAMUUTL HArpy3Ky U AaTb ro-
CyAapCcTBaM-uneHam 60nblie BpeMeHU Ha MHTerpaumio. 12 okta6psa 2025 r. coctoancs ouumans-
Hblil CTapT EES, npuuem cTpaHbl 6YAYT NOAKNKOUATLCA MO3TANHO, @ NOMHOCTbIO CUCTEMA AOMKHA
3apa6otatb k 10 anpens 2026 r*

7 Commission Communication to the European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions, Preparing the Next Steps in Border Management in the European Union, COM (2008) 69
final (Feb. 13,2008).

8 Commission Communication to the European Parliament and the Council, Smart Borders — Options and the Way Ahead.
COM (2011) 680 final (Oct. 25, 201).

 eu-Lisa. (2015). Smart Borders Pilot Project: Interim report on the technical conclusions of the Pilot project.
https://www.statewatch.org/media/documents/news/2015/sep/eu-e-lisa-smart-borders-pilot-interim-report.pdf

1 Commission Communication to the European Parliament and the Council, Stronger and Smarter Information Systems for
Borders and Security, COM/2016/0205 final (Apr. 6, 2016).

" eu-Lisa. (2025, May 12). EU readies for phased launch of Entry/Exit System. https://www.eulisa.europa.eu/news-and-
events/news/eu-readies-phased-launch-entryexit-system
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Cuctema perucTpaumuu Bbesaa/sblessa

“paBUBaﬂ aAPXUTEKTypa CMCTEMbI PErcTpaLmn Bbe3/4a/Bble3sa

MpaBoBOW OCHOBOI CMCTEMbI PErUCTPaLIMM Bbe3fia/Bble3/la ABNAKTCA [1Ba PernameHTa: PernameHT
2017/2226", ycTaHaBnuBalowWMit CUCTEMY PerucTpauun Bbesaa/Bblesna, u PernameHT 2017/2225%
0 BHECEHMM COOTBETCTBYIOWNX U3MEHEHN B LLIeHreHCKMi Kodeke o rpaHuuax. EES npepnctaBnset
0601 LIEHTPaNKU30BaHHY0 UH(OPMALMOHHYIO CUCTEMY, COAEPXKALLYI0 AaHHbIE O NepeceueHn UHo-
CTPaHLLAMM BHELIHMX FPaHMULL, COI03a M UCMONb3YeMYI0 ANs NOACUETA NPOJOMKUTENBHOCTI UX NPedbl-
BaHMA, BbIABNEHUSA Cy4YaeB NPEBbILIEHNA Pa3peLleHHOro nepruoga npebbiBaHNs, a TAKKe ANS UHbIX
uenei (Voynikov, 2019a, p. 110).

B EES KOMMETeHTHble OpraHbl BHOCAT JaHHble O JaTe, BpeMeHW 1 MecTe Bbe3fia U Bble3fa UHO-
CTPAHHOTO TPAXAAHWHA, @ Cama CUCTeMa MO3BOASAET OCYLLECTBNATb aBTOMATU3UPOBAHHYI0 06pa-
60TKYy MH(OpPMaLLMK, B TOM YMCNE C Lenblo NOACYETa NPOAOMKUTENbHOCTY Pa3peLleHHOro npebbisa-
HUA MHOCTPaHLUA Ha TeppuTopun LeHreHCKOro NpocTpaHCTBa.

EES HanpaBneHa Ha NOBbIWeHNe 6€30MNaCHOCTI BHEWHMX FPaHUL, COl03a U YNpPOLLeHne nepece-
UeHMs rpaHuL, nyTem Bce 6ONbLIETro UCNONb30BaHMA aBTOMATU3MPOBAHHOTO 06MeHa MHAopMaLmel
1 6eCKOHTaKTHbIX ycTpoicTs (Lehtonen & Aalto, 2019, p. 208).

Mocpeacteom BBefeHus EES pewaeTcs cpa3y HeCKOMbKO 3afiayu N0 06ecneyeHunto 6e30nacHoCTyH
11 NOBbILWEHN0 3 EKTUBHOCTY NOTPAHNUYHOTO KOHTPONSA. IPEKTUBHOCTb NOrPAHUUHOTO KOHTPONS
yBeNNUNBAETCA NOCPEACTBOM TOro, uto EES n36aBnseT COTPYAHUKOB NOTPAHUYHbBIX ClYXO OT HE06-
XOAUMOCTM BPYYHYIO MPOU3BOAUTDL MOACUET 06LLEro nepuoaa npebbiBaHNs MHOCTPAHLA Ha Teppu-
Topun EC (Entin et al., 2018, p. 106), a 6e3onacHoCcTb obecneunsaerca 6narogaps ToMy, 4To CUcTe-
Ma Cama reHepupyet Coo6LieHNe O NPEBbILIEHNN PA3PELIEHHON0 CPOKA NpebbiBaHMA UHOCTPAHLA
Ha TeppuTopun LLIeHreHCKOro NpocTpaHCTBa.

Kpome Toro, EES co3aacT AONONHUTENbHbIE YA06CTBA ANA CAMUX NMyTelWeCTBEHHUKOB 6narofaps
MCNONb30BAHMIO CMELNANbHOO 3NEKTPOHHOIO pecypca, Npu NOMOLLN KOTOPOro WHOCTPAHeL, B Nl0-
60l MOMEHT CMOXET NPOBePUTb OCTABLUINICA Nepuoa pa3pelleHHoro npebbliBaHUA Ha TeppuTOpPUN
LlleHreHckoro npoctpaHcTea (short-stay calculator)®.

PernameHT 2017/2226 He TONbKO 3aKPennseT 0683aTeNbHOCTb PErUCTpaLun AaHHbIX O BbE3lE,
Bble3/le U 0TKa3ax BO Bbe3fie rpawfaH TPeTbuX CTPaH, HO U ONpeAenseT KaTeropum nepcoHanbHbIX
[JaHHbIX, BKNOUas GuoMeTpuueckune, Lenn ux 06paboTku n nopsagoK 4OCTYNA A9 KOMNETEHTHbIX 0p-
FaHOB, «YNOMHOMOUEHHbIX 3aNpalNBaTh TAKOI JOCTYN NS KOHKPETHbIX Leneir» (n. 27 Mpeambynbi)e.

B Regulation 2017/2226, of the European Parliament and of the Council of 30 November 2017 Establishing an Entry/Exit
System (EES) to Register Entry and Exit Data and Refusal of Entry Data of Third-Country Nationals Crossing the External
Borders of the Member States and Determining the Conditions for Access to the EES for Law Enforcement Purposes,
and Amending the Convention Implementing the Schengen Agreement and Regulations (EC) No. 767/2008 and (EU)
No. 1077/201, 2017 0.J. (L 327) 20.

% Regulation 2017/2225, of the European Parliament and of the Council of 30 November 2017 Amending Regulation (EU)
2016/399 as Regards the Use of the Entry/Exit System, 2017 0.). (L 327) 1.

5 European Commission. (2025, October 27). Short-stay calculator. https://home-affairs.ec.europa.eu/policies/schengen/

% Regulation 2017/2226, of the European Parliament and of the Council of 30 November 2017 Establishing an Entry/Exit
System (EES) to Register Entry and Exit Data and Refusal of Entry Data of Third-Country Nationals Crossing the External
Borders of the Member States and Determining the Conditions for Access to the EES for Law Enforcement Purposes,
and Amending the Convention Implementing the Schengen Agreement and Regulations (EC) No. 767/2008 and (EU) No.
1077/201, 2017 0.J. (L 327) 20, 24.
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B pamkax cucTembl perucTpauiun Bbesaa/Bblesfa YNonHOMOUEHHbIE NPaBOOXPaHUTENbHble Opra-
Hbl MOMYYAKT AOCTYN K arpernpoBaHHON CTATUCTUKE, HAMpUMep O KONUYECTBE HapylwuTenei cpo-
KOB NpebblBaHMs, Yepe3 3alLMIEHHOE XPaHWINLE fAaHHbIX, ynpaBnsiemoe AreHTCTBOM eu-LISA.
[ns obecneyeHns 6e30MacHOCT NPeAyCMOTPeHA 06s3aTeNbHas 3alnTa NepPCOHANbHbIX AAHHbIX,
a Komuccus npuHMMaeT NCnonHUTENbHbIE aKTbl, perynupyrowme hyHKLMOHMPOBaHUe Be6-CepBica,
B TOM uncne Tpe6oBaHUA K 3aWuTe AaHHbIX U 6e30MacHOMY 06MeHY uepe3 3alWmn(PoBaHHbIA KaHan
(Trans European Services for Telematics between Administrations, TESTA)".

PernameHT 2017/2225 Takxe o6ecneunBaeT TEXHUUYECKYI) W NPABOBYK COBMECTUMOCTb CUCTe-
Mbl perucTpauun Bbe3fa/Bble3aa C WHbIMI MHCTPYMEHTAMM CO103a, BBOAA B LLIeHTeHCKNIA KogeKc
noHsTuA self-service system, e-gate n «aBTOMATU3MPOBAHHAA CUCTEMA NOTPAHUUHOTO KOHTPONA»
(Automated Border Control system)®, a Takxe yCTaHaBNMBasA CPOKN BHEAPEHMS COOTBETCTBYIOLLNX
WHCTUTYTOB.

ABTOMaTHUECKaA CUCTEMA MOTPAHUYHOTO KOHTPONS NO3BONAET MPOXOAUTb MOrPaHUYHBINA
KOHTPO/b B MyHKTaX NPOMycka B aBTOMATUYECKOM NOPSAAKE U COCTOUT U3 ABYX YacTeil: 1) cuctembl
CaMoCTOATeNbHON peructpauun (self-service system), npencrasnaiei co60it COBOKYNHOCTb TeXHU-
UeCKMX YCTPONCTB, NOCPEACTBOM KOTOPbIX OCYLLECTBAAKTCA BCE UMW HEKOTOPbIE BUAbI NOFPaHUUHOIO
KOHTPOAS; 2) 3NEKTPOHHOTO MyHKTA Nponycka (e-gate) — creumnanbHoi annaparypbl, ynpasnsemoit
C NOMOLLbI0 INEKTPOHHBIX CPeACTB, NOCPEACTBOM KOTOPOW OCYLLECTBAAETCA NepeceyeHmne rpaHinLbl.

B cooTBeTcTBUM CO CT. 8b PernamenTa 2016/399 rpaxaHe TpeTbux CTpaH, NoANexalne perncrpa-
uuun B EES, MOTYT NPOXOAMTb MPOBEPKY Uepe3 Takue YCTPOIMCTBA NPN HANUUMM 3NEKTPOHHOTO Mac-
NnopTa, BO3MOXHOCTM 6MOMETPUUECKON UAEHTUDMKALMN W BbINOMHEHUM TEXHUYECKUX TPe6OBAHNA®,
PaboTa e-gate CONPOBOXAAETCA 06A3aTeNIbHON 6UOMETPUUECKOI NPOBEPKOI (KaK MUHUMYM nuLa)
1 BepuchuKaLmen NOANMHHOCTYM W LLENOCTHOCTY AaHHbIX YMNa NacnopTa. IKCnnyaTaLus aBTomaTnin-
POBaHHbIX CUCTEM OCYLECTBASETCSA NOZ BU3YasbHbIM KOHTPONEM COTPYAHMKA NOFPAHUUHON CIYKObI,
KOTOPbIA JOMKEH BMELATLCA NPY NI06bIX NOA03PUTENbHBIX 06CTOATENBCTBAX.

Ha TexHnueckom yposHe EES pa3pabaTblBaeTcs Kak LEeHTpannu30BaHHas CUCTEMA: roCyfapCTBa-
ufeHbl MOAKNIUAIOTCA Yepe3 HaLMoHanbHbIA eduHblil uHTepdeiic (National Uniform Interface, NUI),
yTo 06ecneynBaeT yHUUKALNIO Nepeaaun AaHHbIX WX 06paboTKy Ha ypoBHe AreHTcTBa eu-LISA.

0co60e BHUMaHWE YAENEHO COBMIOAEHNI0 NPaB YenoBeka. PernameHT TpebyeT, uTobbl MCNONb30-
BaHue EES, BKniouas c60p 61MOMeTpUM, COOTBETCTBOBANO rapaHTUAM EBpONenckon KOHBEHLMN O 3a-
LMTe NpaB YyenoBeka 1 0CHOBHbIX ¢B060A%, XapTuu EC 06 0CHOBHbIX npaBax?' n KoHBeHUMN 0 npa-
Bax pe6eHkaZ (Kontak, 2024, p. 623).

Mo oueHkam Komuccuu, eXerogHo B cMCTEMEe OYAYT PErMcCTpUpoBaTbCs faHHble MPUMEPHO
0300 MNIH NepeceyeHunsX rpaxaaH TPETbUX CTpaH. XoTa BHeapeHue EES npeanonaraet 3HauUnTeNnbHble

7 Regulation 2017/2226, of the European Parliament and of the Council of 30 November 2017 Establishing an Entry/Exit
System (EES) to Register Entry and Exit Data and Refusal of Entry Data of Third-Country Nationals Crossing the External
Borders of the Member States and Determining the Conditions for Access to the EES for Law Enforcement Purposes,
and Amending the Convention Implementing the Schengen Agreement and Regulations (EC) No. 767/2008 and (EU) No.
1077/201, art. 68, 2017 0.). (L 327) 78.

' Regulation 2017/2225, of the European Parliament and of the Council of 30 November 2017 amending Regulation (EU)
2016/399 as Regards the Use of the Entry/Exit System, art. 1,2017 0.). (L 327) 4.

¥ Regulation 2016/399, of the European Parliament and of the Council of 9 March 2016 on a Union Code on the Rules
Governing the Movement of Persons Across Borders (Schengen Borders Code), 2016 0.). (L 77), 1, 12.

2 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213 U.N.T.S. 221.

2 Charter of Fundamental Rights of the European Union, 2012 0.. (C 326) 391.

2 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3.
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onepauuoHHble NpenmylLecTsa, OHO OAHOBPEMEHHO MOPOXAAET PUCKW ONA OCHOBHbIX Npas rpa-
XAAH TPETbUX CTPaH U TpebyeT NPUMEHEHUs KOMMEHCATOPHbIX MeXaHU3MOBZ, EES no3Bonser Be-
CTU 3NEKTPOHHbIE 3anucu 060 BCEX MHOCTPAHLAX, Bbe3XatoWmMX B LLIEHreHCKYI0 30HY, 3TO BneyeT
33 €060 U3MeHeHMe XapakTepa nonuTukn EC B OTHOWEHUN WHOCTPAHLLEB, Npeanonaratliee pas-
BUTME MACCOBOr0 HaGMIOAGHNUSA, NI MACCOBON CNEXKM, KaK LLleHTPaNbHOTO 31eMeHTa NorpaHuuHoro
koHTpons (Jeandesboz, 2016, p. 293).

Bo3paelicTBue EES 3aTparnBaeT KnoueBble nonoxeHus Xaptun EC 06 0CHOBHbIX NpaBax: YenoBe-
yeckoe J0CTONHCTBO (CT. 1), NpaBo Ha YACTHYI Xu3Hb (CT. 7), 3auuTy AaHHbIX (cT. 8), 3anpet anc-
KpuMuHaumn (CT. 21), @ TaKKe 3awWuTy YA3BUMbBIX TPYNN: A€Teid, NOXUbIX NIOAeR U UL, C OrpaHu-
YEHHbIMI BO3MOXHOCTAMMN (CT. 24-26). BO3MOXHbI KOCBEHHbIE NOCNEACTBUA AN npaga Ha yoexuile
(cT. 18)  npuHumMna HeBbIChinKM (CT. 19). CyleCTBEHHOE 3HAUeHNe uMeeT obecneyenne 3hdeKTus-
HbIX CPEACTB MPaBOBOM 3awuThl (CT. 47), NOCKOMbKY AAXe NPU HU3KOW BEPOATHOCTM OWMOKN 610-
MeTpUUYECKON UaeHTUUKALMN MACCOBDIA XapaKTep 06paboTKM AaHHbIX MOBbIWAET PUCK HEMpaBo-
MepHbIX peleHuni. Mpasa, 3akpenneHHble B XapTun EC 06 OCHOBHbIX NPaBax U 3KBUBANIEHTHbIE UM,
npegycMoTpeHHble EBponenckoil KOHBEHLMEN 0 3alLuTe NpaB YenoBeka I 0CHOBHbIX CBO6OJ, Noase-
aT TONKOBAHMIO C YYeTOM NpakTUKi EBpoNeickoro cyaa no npasam yenoseka (ct. 52(3) Xaptuu)%,
yTO TpebyeT NPUMEHEHUS ee CTAaHAAPTOB NMpPM OLEHKe BMeLIATeNbCTBA EES B UACTHYIO XU3HBE,

PernameHT 2017/2226 npenycMaTpuBaeT KOMMMEKC rapaHTUil: o6ecneueHne TOYHOCTU AAHHbIX
n ux 3awuTbl (cT. 35, 39), NpaBo rpaxpaaH TPETbUX CTPaH Ha A0CTyn K HdopMauum (cT. 50), a Tak-
e MeXaHU3Mbl UCMIPaBeHNA AaHHbIX U BO3MelleHus yuep6a (cT. 52). ins ya3BUMbIX KaTeropuii nuL
JOMKHBI NPUMEHATLCA MEPbI, UCKNIOUAIOLLME HENPONOPLMOHANbHOE GpeMs NPU NPOXOXAEHUMN NO-
rPaHUYHOrO KOHTPONSZ®.

MockonbKy EES ABNAETCA YacTblo apXUTEKTYPbl KPYNHbIX MH(OPMALMOHHbIX cuctem EC, ee aaH-
Hble 6yAYT AOCTYMHbI YUepe3 MeXxaHU3M COBMECTUMOCTM, B TOM Uncne A CUCTEM MUATPaLUM U NPeao-
CTaBNEHNA YOEXKMILA. ITO 03HAYAET, UTO OWMOKKM B EES MOTYT HEraTUBHO OTPA3NTbCA Ha NpoLeAypax
NPefoCTaBNeHU YORXMILA UMW UHBIX MUFPALMOHHBIX PeLIeHNsX. KOHTPOMb 3a CUCTEMON, BKNIO-
yasi MOHUTOPUHT HAZEXHOCTI, AOCTYNOB M CTATUCTUKMN, OCYLLECTBAAETCA AreHTCTBOM eu-LISA, 0683y-
IOLWMMCA NYBAUKOBATL OTUETBI U NPEAOCTABAATb arpermpoBaHHble AaHHbIe?.

[po6nembl 1 pUCKY BHEAPEHUA CUCTEMbI

JlononHNTENbHOTO aHanu3a Tpe6yoT HeCKONbKO rPYNN BONPOCOB 1 PUCKOB, CBA3AHHBIX C BHEApe-
HueM 1 pyHKLMOHUpOBaHNeM EES. OHOI U3 KNIOUEBbIX TEM ABNAETCA ONepaLMOHHan YCTORUNBOCTb
CUCTEMbI: LIEHTPANM30BaHHAA apXUTeKTypa NpefbABNAET NOBbIlEHHbIE TPEOOBAHNSA K HAIEKHOCTH

% European Union Agency for Fundamental Rights. (2025, October 8). Entry/Exit system: Fundamental rights guidance for

% Charter of Fundamental Rights of the European Union, art. 1, 7-8, 18-19, 21, 24-26, 47, 53, 2012 0.). (C 326) 391, 396-397,
399-401, 405, 407.

% Yang, Y., Zuiderveen Borgesius, F., Beckers, P, & Brouwer, E. (2024). Automated decision-making and artificial intelligence
at European borders and their risks for human rights (p. 32). Social Sciences Citation Network. http://dx.doi.org/10.2139/
SST.4790619

% Regulation 2017/2226, of the European Parliament and of the Council of 30 November 2017 Establishing an Entry/Exit
System (EES) to Register Entry and Exit Data and Refusal of Entry Data of Third-Country Nationals Crossing the External
Borders of the Member States and Determining the Conditions for Access to the EES for Law Enforcement Purposes,
and Amending the Convention Implementing the Schengen Agreement and Regulations (EC) No 767/2008 and (EU)
No 1077/2011, art. 35, 39, 50, 52, 2017 0.J. (L 327) 20, 51, 56, 61, 62.

7 |hid., art. 27.
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UT-uHpacTpykTypbl M CTabBUIBHOCTU KaHANOB CBA3WN MeXAy HalMOHaNbHbIMK MHTepdencamu
W LEHTPaNbHbIM Y3110M. B 370N CBA3M HE06XOAMUMO OLEHUTb BEPOATHOCTb OTKA30B, NepeboeB B KOM-
MYHUKALLMK, @ TaKKe JOCTATOYHOCTb Mep MO pe3epBHOMY KOMUPOBAHUIO U BOCCTAHOBAEHNIO lIAHHbIX.

He MeHee 3Hauumol ABNAETCA Npo6nema cornacoBaHns EES ¢ apyrumu KpynHbiMin uHdopMa-
LMOHHbIMK cucTemamu EC, Takumu kak ETIAS u LLINC. O6ecneyeHne ux NoAHOLEHHON COBMECTMMO-
CTU TPeBYeT YCTPaHEHUS TEXHNUECKUX PACXOXIEHUI, CBA3AHHbIX CO CTaHAapTamu, hopmaTamu AaH-
HbIX M Pa3NUUUAMU B HOPMATUBHOM PErYANPOBAHUM, UTO YCIIOKHAET UHTErPALIMIO.

BBeleHne cucTembl perucTpauun Bbesaa/Bblesna 6GYAeT UMeTb OnpefeneHHble NOCNeACTBUS
u ans rpaxaad Poccuiickor Mefepauumn Kak rpaxaaH TpeTbel CTpaHbl, NoAnaaalolen nog obuiee
AeICTBUE LWEHrEHCKOro NOFPaHNYHOrO pexuma. 3T BAUSHUE CreayeT paccMaTpuBaTh B KOHTEKCTE
AeWCTBYIOWLMX BU30BbIX OFPaHNUEHIIA, BBEAGHHbIX rocyaapcTBamMu — uneHamn EC B OTHOLIEHMM poC-
CUIACKMX TPaXaaH nocne 2022 r., BKAOUas NpuocTaHoBneHne aeicTens CornaweHus 06 ynpoweHuu
Bblgauu Bu3 mexgy EC n P®, 3anpet Ha Bblauy BU3 CO CTOPOHbI LENoro paga crpaH EC, yennueHue
CPOKOB PacCMOTPEHNS 3asiBNEHU U pacliMpeHine NPaKTUKKM O0TKA30B BO Bbe3[e No coobpaxeHnam
06LeCTBEHHOrO NopsaKa 1 6e30nacHoOCTU®,

C npaBOBOI TOUKW 3peHus EES npuMeHsieTcsl KO BCEM FpaxjaHaM TPeTbUX CTPaH, Bbe3xalo-
WM Ha TePPUTOPUIO TOCYAAPCTB-UNEHOB ANSA KPATKOCPOUHOIO NpebblBaHus, HE3aBUCUMO OT rpa-
XAAHCTBA, NMPU YCIOBUM, UTO OHU HE OTHOCATCA K CMELNaNbHO UCKNIOUEHHbIM KaTeropusam. Takum
06pa3oM, Ppoccuiickne rpaxaaHe, nonyJawlme WeHreHCKue BU3bl TM60 Bbe3XaloWMe Ha UHbIX
3aKOHHbIX OCHOBaHUAX, B 06LEeM nopaake Nognexar peructpauuun B EES ¢ dmkcaumuein 6uorpa-
(hmueckux faHHbIX, AaTbl U MeCTa NepeceyeHus rpaHnLpbl, a TaKKe GMOMETpUYECKUX UAEHTU(N-
KaTopoB. 3TO 03HAYAET, UTO Jaxe NPU COKPALLEHUM peanbHbIX NOTOKOB Bbe3[a CUCTEMA byaeT ak-
KyMynupoBaTb [aHHble 0 NepemelleHnsx TeX POCCUINCKNX TPpaxaaH, KOTOpble COXPAHSAIT AOCTYN
K LLleHreHCKOMY NPOCTPAHCTBY, BKMIOUAA NNL, C FyMAaHUTAPHbIMI BU3aMK, UNEHOB CEMei rpaxpaaH
EC unu obnapatenei cyxe6HbIX v AUNNOMATUUECKNX JOKYMEHTOB (32 UCKMIOUEHNEM NPSMO 0CBO-
6OM/AEHHBIX KaTeropui).

OTaenbHOrO aHanM3a TpebyeT BOMPOC KaNUHUHTPAACKOTO TPaH3MTa, KOTOPbIA WUCTOPMUECKU
npeacTaBnseT co6oi 0Co6bIN pexum nepeaBuxeHns rpaxgad PO uyepes tepputoputo EC. 06wumin
npuHumn pencteua EES npeanonaraetT pernctpauuio akta nepeceueHns BHEWHeN TPaHuLibl
LLieHreHCKOoW 30Hbl, He3aBUCUMO OT opmbl Bbe3fa. OfHAKO COrMacHo CT. 6a LleHreHCKoro Kopekca
0 rpaHNLax B peaakumun Pernamenta 2017/2225 He nopnexar BHeceHuo B EES laHHble B OTHOLIEHUM

% Agreement between the European Community and the Russian Federation on the Facilitation of the Issuance of Visas
to the Citizens of the European Union and the Russian Federation, 2007 0.J. (L 129), 27. CM. Bepcuio Ha PyCCKOM A3bIKe:
CornaweHue mexay Poccuitckoi Oeaepaument 1 EBponeickium coo6LiecTBoM 06 ynpoLeHnm Bblgaun BU3 rpaxaaHam Poc-
cuiickoin Gegepaunn n EBponeiickoro cotosa (r. Coun, 25 mast 2006 r.), blonneTeHb MEXayHAPOAHbIX AOTOBOPOB, ABryCT
2007 r., N2 8. YacmuyHo npuoctaHoBneHo Ykasom Mpesungenta PO «06 0TBETHbIX Mepax BU30BOr0 XapakTepa B CBA3MN
C HeZipy)KeCTBEHHbIMU [eWCTBUSMU MHOCTPAHHbIX rocyAapcTB» ot 04 anpens 2022 NO 183, CobpaHue 3akoHoaatenbcrea PO,
11.04.2022, N© 15, cT. 2452 1 DefepanbHbiM 3aKoHOM «O npuoctaHoBReHnn Poccuiickon Mepepaumen AeNCTBUS OTAEMbHbIX
MONOXEHNA MeXYHAPOAHbIX AOrOBOPOB Poccuiickon Meaepaumn ¢ EBponerickum coobuiectsom, Koponesctsom [laHus,
Wcnananei, KushkectBom /uxteHwTeitH, Koponescteom Hopeerus, LUBeiiuapckoin KoHdeaepaumen 06 ynpoweHnm Bblga-
un BM3 rpaxgaHam Poccuiickon ®egepauun n EBponeiickoro coto3a, Koponesctsa [lanus, Wcnanpnu, Kuskectsa Juxten-
wreitH, Koponescrea Hopeerus, LLiseiiuapckoi Kondenepaunuy» ot 1mMas 2022 1. N2 119-03 (8 pea. ot 2512.2023 NO 646-03),
Co6paHue 3akoHogatenbctea P®, 02.05.2022, N 18, ct. 3005. MPUOCTAHOBNEHO MOSHOCMbIO CO CTOPOHBI EBpONElickoro
coto3a pelweuem Coseta EC, cm.: Proposal for a Council Decision on the Suspension in Whole of the Application of the
Agreement between the European Community and the Russian Federation on the Facilitation of the Issuance of Visas to
the Citizens of the European Union and the Russian Federation, COM/2022/661 final (Sept. 6, 2022).
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NNL, KOTOPble MPU NepeceyeHnn rpaHnLpbl NPeabsBAAIOT AeNCTBYIOWMIA YIIPOLLEHHBIA TPAH3UTHbII
DNOKYMEHT [1nA Xene3HoJ0pOoXHOro TpaHcnopTa (Facilitated Rail Transit Document, FRTD)®, BblaaH-
Hblil B COOTBETCTBUM C Pernamentom (EC) 693/2003%, Nn60 yNpOWEHHbIA TPAH3UTHDIA JOKYMEHT
(Facilitated Transit Document, FTD) npu YCNOBUN TPAH3UTA UCKNIOUMTENIbHO MOE3/I0M U OTCYTCTBUSA
BbICAfiKM Ha TeppUTOPUM rocyAapcTBa-uneHa. Tem cambim 3akoHofatenb EC npAMo BbiBeNn KanuHUH-
TPAACKMIA Xene3HOA0POXKHbIA TPAH3UT U3 chepbl AeicTBUSA EES, NOATBEPAIUB COXPaHEHNE ero 0C060-
ro NPaBOBOTrO PeXUMa Aaxe B YCIOBUAX LMGPOBU3ALLMM NOFPAHUYHOTO KOHTPONS.

370 UCKNKOUEHNe UMEeT NPUHLMNIUANBHOE 3HAUeHMe, TOCKOMbKY Ha MPaKTUKe AN TPaH3UTHbIX nac-
CaXMPOB, CNEeAYIOLX NO YNPOLLEHHOMY TPAH3UTHOMY [LOKYMEHTY AN XeNne3HO[0P0XHOI0 TPaHCnopTa,
y)Ke Ha NPOTSHKEHMM ANUTENBHOMO BPEMEHU WTaMMbl NPOCTABNSIOTCA HE B NACMOPTA, @ B TPAH3UTHbIIA
LOKYMEHT, KOTOPbIA He BKNENBAEeTCs B NacnopT. BeeaeHne EES 6e3 yka3aHHOTO UCKNIOUEHNs NpuBe-
110 6bl K haKTUUECKOMY NePecMOTpy BCeil NOTUKN KANMMHUHTPAACKOro TPaH31UTa 1 ero NpMpaBHNUBAHMIO
K 06bIYHOMY KPATKOCPOUHOMY Bbe3fly, Yero 3akoHOAaTeNb CO3HATENbHO U36eraer.

B cnyyae KanWHWHIPAACKOro TPaH3MUTA HA aBTOMOBUNBHOM TpaHcnopTe yepes Tepputopuio EC
Ha OCHOBAHUM YNpPOLLEHHOr0 TPAH3UTHOTO AOKYMEHTA NPUMEHAIOTCA CneLuanbHble NpasBuna BHece-
HNA AaHHbIX B EES B COOTBETCTBUM C Npunoxennem Il k PernameHty 2017/2226°'

MoMUMO KaNUHWHTPAACKOro TpaH3uTa, PernameHT 0 EES cofepXuT U UHble UCKIIOYeHNs, KOTO-
pble MOTEHLMANbHO 3aTparkBalOT POCCUICKMX TPAXAAH, XOTS U B OTPaHUYEHHOM YUCie CIyYaes.
B uacTHOCTH, B CUCTEMY HEe BHOCATCA AaHHbIe 0 NULAX, 0611aal0LLMX BUGOM Ha XUTENbCTBO UMK Pas-
peleHnem Ha f0NroCPOUHOe NpebbiBaHNUe B rocyaapcTBe-uieHe, a Takke 0 HeKOTOPbIX UHbIX KaTe-
ropuax MHOCTPaHLEB.

B coBOKYNHOCTW BAUsHNE EES HA POCCUICKUX TPaXIAH HOCUT AndepeHunpoBaHHbIN XapakTep.
C 0fHOM CTOPOHbI, CUCTEMA YCUIMBAET LUGPOBOI KOHTPOSb U CHIKAET NPOCTPAHCTBO ANS AUCKPe-
LMW NpW NOBTOPHbIX Bbe3[ax, UTO B YCI0BUAX NOMUTUYECKN MOTUBUPOBAHHDIX BU3OBbIX OrpaHuye-
HUN MOXET UMETb caepxmBatownin 3ddekt. C Apyroil CTOPOHbI, COXPAHEHUE CMeLManbHbIX UCKAK-
UEHWH, NPeXx/e BCEro B OTHOWEHUN KanMHUHTPaACKOTO TPaH3MTa, CBUAETENLCTBYET O TOM, UTO Jaxe
B YCNIOBUSX Aerpafauum oTHoweHni ¢ PO EC ctpemutcs (hopmanbHO CO6MOAATL paHee B3ATbie MeX-
AYHapOAHO-NpaBOoBble 06513aTeNbCTBa U U36eraTb aBTOMATUYECKOT0 PacnpOCTpaHeHUs HOBbIX Lud-
POBbIX UHCTPYMEHTOB Ha YyBCTBUTENbHbIE BOMPOCHI TPAH3UTA.

EBponeiickas cuctema uHdopMaLLMK M aBTOPU3ALIMIA NYTELIECTBUIA

ETIAS npeqcTaBnaeT co6oli cUCTEMY NpeBapUTeNbHOI aBTOpU3aLMK Bbe3aa Ha Tepputopuio EC rpa-
X[aH TPETbUX CTPaH, 0CBOBOXAEHHbIX OT BU30BbIX Tpe6oBaHMiA. ETIAS MOXHO Ha3BaTb aHaNorom®

»  Schengen Borders Code, 2016 0.J. (L 77), 1; Regulation 2017/2225, of the European Parliament and of the Council of 30 Novem-
ber 2017 Amending Regulation (EU) 2016/399 as Regards the Use of the Entry/Exit System, art. 1, 2017 0.J. (L 327) 1, 4-7.

% Council Regulation No. 693/2003, of 14 April 2003 Establishing a Specific Facilitated Transit Document (FTD), a Facilitated Rail
Transit Document (FRTD) and Amending the Common Consular Instructions and the Common Manual, 2003 0.). (L 99) 8.

3 Regulation 2017/2226, of the European Parliament and of the Council of 30 November 2017 Establishing an Entry/Exit
System (EES) to Register Entry and Exit Data and Refusal of Entry Data of Third-Country Nationals Crossing the External
Borders of the Member States and Determining the Conditions for Access to the EES for Law Enforcement Purposes,
and Amending the Convention Implementing the Schengen Agreement and Regulations (EC) No. 767/2008 and (EU) No.
1077/201M, 2017 0.J. (L 327) 20, 24.

2 ETIAS. (2025, November 26). ETIAS visa waiver security: How ETIAS compares to ESTA, Canada’s eTA, and the UK ETA in
protecting borders and travelers. https://etias.com/articles/etias-visa-waiver-security-how-etias-compares-to-esta,-
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INeKTPOHHON CucTeMbl aBTOpU3aLuu nytewectsui (Electronic System for Travel Authorization (ESTA),
neiictytowen B CLUA 1 BBefileHHOW B KauecTBe OTBETAa Ha TePPOPUCTUUECKME aTaku 11 ceHTA6pS
2001 .,

MpaBoBoW 0CcHOBON ETIAS cnyxat PernameHT 2018/1240%, yupexaalolunii JaHHYK CUCTEMY, A Tak-
e PernameHT 2018/1241%. CornacHo yka3aHHbIM NMPaBOBbIM aKTaM CACTEMA MpuU3BaHa YKPenuTb
1 ycoBepLIeHCTBOBaTb UT-cucTeMbl COK03a, apXUTEKTYpPY AaHHbIX U 06MeH UHdopMaLmeit B 06nactu
ynpaBneHnus rpaHuLamu, obecneyeHne npaBonopsfka u 6opbby C TeppoOPU3MOM nyTeM BHeppe-
HUA BONee CUNBHDBIX 1 MHTENNEKTYaNbHbIX MHOPMALMOHHBIX CUCTEM.

KntoueBoii 0c06eHHOCTbIO ETIAS SIBNSETCA BO3MOXHOCTb NEpenpoBepKi AaHHbIX, NPeA0CTaBNeH-
HbIX MyTeWeCTBEHHUKOM, N0 ApYrUM KpynHbIM cuctemam EC, 3aHMMaoWmumca BONpoCcami rpanuL,
6e3onacHocTi U murpaumm, Takum kak LWIAC, BUC, EES n Eurodac, a Takxe 6a3bl faHHbIX EBponona
n UHTepnona. Kpome Toro, ETIAS GyneT BKMOUATh CNeLManbHbI CNUCOK HAGNIOAEHNS N NHAMKATO-
pbl pucka. Takum 06pa3om, oxmaaetcs, uto ETIAS ycTpaHuT MHGOPMALMOHHbIE NPO6ENbl U YKpenuT
BHYTpPeHHI0t0 6e3onacHocTb EC.

ETIAS pomxHa AaBaTb pa3peLleHne Ha Noe3aKy rpaxaaHam TPeTbUX CTPaH, 0CBOOOXAEHHbIM OT BU-
30BbIX TPEOOBAHMUIA, UCXOASA U3 TOTO, HE NPeACTABAAET NN UX NPUCYTCTBUE HA TEPPUTOPUM ToCyaap-
CTB-U/IEHOB MMM He BYAET U NPeACTaBAATb Yyrpo3y 6€30MacHOCTH, PUCK HeneranbHON UMMUTPALLAL
WU BbICOKMIA INUAEMUYECKIIA PUCK. 3a5IBKI NOAAIOTCA OHNaitH (uepe3s Be6-cailT unu MobunbHoe npu-
NOXEHNE), U B HUX 3aABUTENb YKa3blBAET NEPCOHaNbHbIE JaHHbIE, PEKBU3UTbI NPOE3HOTO JOKYMEH-
Ta, CBEleHUs 0 POACTBE, Npodeccuun, KpUMUHANBHOM MPOLLSIOM U T. . (cT. 15 PernameHTa 2018/1240),
a CUCTEeMa, B CBOIO 0uepesib, NPOBOAMT aBTOMATUYECKYH NPOBEPKY NOJABAEMbIX JAHHbIX N0 pAAY 6a3:
LUKC, EES, BUC, 6a3e EBponona, utobbl BbISIBUTL «MNOJO3PUTENbHbBIE CyYau, Tpebytowwme A0NONHN-
TenbHoro aHanusa» (ct. 20 Pernamenta 2018/1240). Ecnn cuctema HaxofuT COBNafeHns, 3anBneHmne
06pabaTbiBAETCA BPYUHYI0 OTBETCTBEHHbIM HALMOHANMbHLIM MofpasgeneHuem ETIAS rocygapcrea-
ufieHa, C BO3MOXHOCTbIO JOMONHUTENbHOTO 3anpoca UHQopMaLui (cT. 21 PernamenTa 2018/1240)%.
Yenyra aBTopusaLmuy ABAAETCA NnaTtHoit u cTout 20 espo (cT. 18 PernamenTa 2018/1240 B pepakuyum
J[lenernpoBaHHoro pernamenta 2025/1411)7.

Mo cytn ETIAS BbICTynaeT MeXaHW3MOM MpeABapUTENbHOIO pa3pelleHns Ha Bbe3f B CTPaHbl
LLleHreHCKOro NPOCTPAHCTBA, T. €. HEKUM aHaNOroM LWEHreHCKON BU3bl, TONbKO BblAaBaeMbiM B 3/ek-
TpoHHOM Buae. PakTuuecku ETIAS No3BONSIET OCYILECTBAATD NOFPAHNUHBIA KOHTPOMb AUCTAHLMOHHO,
elle /10 TOTo, KaK MHOCTPaHeL| OKAXETCA Ha BHelHel rpaHute Coto3a (Skleparis, 2016, p. 107). Unbimu
cnoami, ETIAS MOXHO paccMaTpuBaTh B KauecTBe HEKOrO aHanora 3NeKTPOHHOW Bu3bl. MupoBas
NPaKTUKa CBUAETENbCTBYET O TOM, UTO 3NEKTPOHHas BW3a O(OPMIAETCA OHMAiH, 6e3 nocele-
HUS| KOHCYNBCKMX YUPEXAEHUIA U BU30BbIX LEHTPOB, 1 BbiCbINAETCA 3asBUTENI0 B LudpoBoM Buae,

¥ Implementing Recommendations of the 9/11 Commission Act, Pub. L. No. 110-53, 121 Stat. 266 (2007), https://www.govinfo.
gov/content/pkg/PLAW-110publ53/pdf/PLAW-110publ53.pdf

% Regulation 2018/1240, of the European Parliament and of the Council of 12 September 2018 Establishing a European
Travel Information and Authorisation System (ETIAS) and Amending Regulations (EU) No. 1077/2011, (EU) No. 515/2014, (EU)
2016/399, (EU) 2016/1624 and (EU) 2017/2226, 2018 0.J. (L 236) 1.

% Regulation 2018/1241, of the European Parliament and of the Council of 12 September 2018 Amending Regulation (EU)
2016/794 for the purpose of establishing a European Travel Information and Authorisation System (ETIAS), 2018 0.). (L 236) 72.

% hitps://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32018R1240

¥ Commission Delegated Regulation (EU) 2025/1411, of 16 July 2025 amending Regulation (EU) 2018/1240 of the European
Parliament and of the Council as regards the amount of the European Travel Information and Authorisation System

(ETIAS) travel authorisation fee, art. 1, 2025 0.). (L 2025/1411), 1, 2.
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YacTo MO 3NEKTPOHHON NOUTE U Uepe3 CeLan3MpoBaHHbIA NOPTanN, NOCE Yero NPeabsBASETCS
npu nepeceyeHumn rpaHnLbi®. ETIAS we He 3aMeHseT TPAAULMOHHYIO LWEHTEHCKYI0 BU3Y, @ CIYXUT
NHCTPYMEHTOM N9 pa3peluenns (aBTopu3aLmm) Ha Bbesf ANA rPaKAAH CTPaH ¢ 6e3BU30BbIM PeXi-
MOM [Nl KPAaTKOCPOUHBIX MO€3A0K. [py 3TOM B OTNINUME OT LEHTEHCKON BU3bl Pa3peLleHme Ha Bbe3ss
(aBTOpPM3aLMA) NPUHUMAETCA HE HA HALMOHANBHOM YPOBHE, @ Ha ypoBHe EC. OgHaKo pa3paboTumki
3aKOHONPOEKTa HAMEPEHHO OTKa3anucb OT UCMONb30BAHUA CNOBA «BU3a» C TeM, YTO6bl NMovepk-
HyTb OT/IMUME BM3bl OT Pa3pelleHns Ha Bbe3fa (aBTOPM3aLMK) U COXPAHUTL UNMTIO3UK OTKPLITOCTH
EC npu yxectoueHun npasun Bbe3fa MHOCTPAHLEB. 3T0, B YaCTHOCTU, CNegyer u3 Toro, Yto B CO-
OTBETCTBUN pernameHTom 2018/1240 (cT. 1) cuctema ETIAS pacnpoCTpaHAETCa Ha MHOCTPAHHbIX rpa-
[aH, 0CBO6OX/AEHHbIX OT BU30BbIX TPe6OBaHUNA. bonee Toro, cOrnacHo n. 9 npeaméynbl PernameHTa
2018/1240 paspeweHue Ha Bbe3fa (aBTopu3aums) no CBOe Npupoge He ABNAETCA BU3OM, NO-
CKONbKY OHA He NOTPe6yeT A0NONHUTENbHON MHGOPMALMKM 1 He CTaHeT 6onee TAXeNbIM 6pemeHem
ANs 3aABUTENEN, Uem B13a®.

C TOUKM 3peHNs 3aluTbl NpaB YenoBeka PernameHT 2018/1240 akueHTMpPYeT BHUMaHWe Ha 6anaH-
ce Mexay 3(heKTUBHOCTbIO NPeABAPUTENbHOTO aHANN3a PUCKOB U rAPaHTUAMM OCHOBHbIX CBOOOA,.
CornacHo faHHOMy JOKYMEHTY, Bblaya Unn 0TKas B aBTOPU3aLIMN He rapaHTUpYIoT aBToMaTuyeckoe
NpaBo Bbe3da UK 3anpeT Ha Hero®. 3afBUTENU COXPAHAKT NPABO NOAATb anennaumio, Kotopas
[OMKHa 6bITb NofaHa B rocyfapcTBe-uneHe, NPUHABLLEM peLleHne No 3asBKe, U B COOTBETCTBUN
C HaLLMOHANbHbBIM 3aKOHOAATENIbCTBOM 3TOM CTPAHbI. 3aABUTENN TAKKE UMEIOT NPABO Ha BO3MeELLEHNe
yiep6a, ecnu CYUTAKOT, YTO C HUMU 0BOLINNCL KHECNPABEANNBO»™.

Ecnn faHHble He COOTBETCTBYIOT AeNCTBUTENbHOCTY 1 B X0Jie aBTOMATM3MPOBAHHON 06PAGOTKM
He 6blN0 3aperucTpUpoBaHO Apyrux cosnageHui, LlenTpanbHoe noppasaeneque ETIAS ynanset
NOXHOe coBnajeHune u3 tanna 3anBneHus, a UeHTPanbHas cuctema ETIAS aBToMaTuecKu Bblfa-
eT pa3pelleHue Ha noe3aky. LieHtpanbHoe nogpasgenenne ETIAS [OMKHO 3aBepLINTb PYUYHYIO 06pa-
60TKY B TeueHue He 6onee 12 YacoB C MOMEHTA NoNyueHus Gaina 3ansneHns‘2, Kpome Toro, Beje-
Hbl FAPAHTUU NpaB Cy6bEKTOB JaHHbIX: TPEAYCMOTPEHA PUANYECKas BO3MOXHOCTb 06)anoBaHms
0TKa3a, a Takie OrpaHueHne No CPOKy AeNCTBUS aBTOPU3ALUN — TPU TOAA UAN A0 UCTEUEHNUS

3 06benuHEHHbIE Apabekue Imuparbl (OAI): e-Bu3a NofaeTcs NOMHOCTbIO OHMAWH, He TPebyeT NoceweHna noconbCTea
WM KOHCYNbCTBA, NPUBA3BIBAETCA K HOMEPY NacnopTa i HanpaBnAeTCs 3asBUTENI0 B 3NEKTPOHHOM BUAE. ANOHMS: rocy-
AApCTBO BBENO CUCTEMY eVisa, rae MHOCTPaHLbl MOAAIOT 3asBKY Uepes 0(uLManbHbIA Be6-NopTan, a INeKTPOHHOE paspe-
WeHMe BbICbINAETCA 6e3 BU30BbIX HAKNEeK B NacnopT. KasaxcTaH: TypucTUUeckie, AeNoBble U MEANLLHCKIE INEKTPOHHbIE
BU3bl 0DOPMAAIOTCA Uepe3 0hnLManbHbI BU3OBO-MUTPALMOHHBIN NOPTaN B UHTEPHETE, 6€3 MOCElLEHNs KOHCYNbCKIX
YUpeXaeHuiA, U feNCTBYIOT ANA rpaxaH 6onee uem 100 cTpaH.

®  To, uTo paspelleHne Ha Bbe3d (aBTopusauna) He ABNAETCA BU30A NOAYEPKUBAETCA B O(UUMANBHBIX PA3bACHEHUAX:
«ETIAS authorisation is not a visa. Nationals of visa liberalisation countries will still be able to travel without a visa but
will be required... to obtain a travel authorisation prior to their travel» (Cm.: Diplomatic Service of the European Union.
(2016, November 17). Security Union: A European travel information and authorisation system — questions & answers.
https://www.eeas.europa.eu/node/15205_en).

% Regulation 2018/1240, of the European Parliament and of the Council of 12 September 2018 Establishing a European
Travel Information and Authorisation System (ETIAS) and Amending Regulations (EU) No. 1077/2011, (EU) No. 515/2014, (EU)
2016/399, (EU) 2016/1624 and (EU) 2017/2226, 2018 art. 40 (1) 0.). (L 236) 39.

“ Wahl, T. (2018, October 20). European Travel Information and Authorisation System (ETIAS): Legislation adopted. eucrim.

2 Regulation 2018/1240, of the European Parliament and of the Council of 12 September 2018 Establishing a European
Travel Information and Authorisation System (ETIAS) and Amending Regulations (EU) No. 1077/2011, (EU) No. 515/2014, (EU)
2016/399, (EU) 2016/1624 and (EU) 2017/2226, art. 22(6), 2018 0.). (L 236) 27.
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CPOKa JeliCTBMA NPOe3fHOro AoKymeHTa®. Mpu 3ToM B PernamenTe 2018/1240 3anoxeHbl cTporue
HOPMbl KOH(MAEHLMANBHOCTU. 06paboTKa AAHHbIX JOMKHA COOTBETCTBOBATb CTAHAAPTAM 3aLlLy-
Tbl NEPCOHANbHbIX AAHHBIX, @ CUCTEMA NPOEKTUPYETCA C YUeTOM (hyHAAMEHTANbHBIX NpaB. Takke
NpeaycMOTPeHbI crielanbHble nonpasku B Pernamente (EU) 2021/1152 € uenblo perynuposaHus
poctyna ETIAS k gpyrum UT-cuctemam EC n 06ecneueHmns 3akOHHOrO, HO OFPaHUYEHHOIO 0bMeHa
AQHHbIMN*,

PernameHT 2018/1240 (n. 27 NMpeambynbl) npeaycMaTpuBaeT CO3AaHMe CMELUANbHOMO He3a-
Bucumoro CoBeTa no 0cHOBHbIM npasam ETIAS (The ETIAS Fundamental Rights Guidance Board),
KOTOpbIl 06beAnHAET npeacTaBuTenel areHTcTBa «PpoHTeKc», EBponenckoro WHcnekTopa
no 3awWuTe AaHHbIX, EBPONENCKOro coBeTa Mo 3aliuTe AaHHbIX U AreHTCTBA MO OCHOBHbLIM Mpa-
Bam (Fundamental Rights Agency, FRA)*. CoBET N0 OCHOBHbIM NpaBaM OLEHUBAET COBI0AeHMe
npas YenoBeKa B CUCTEME, MPEXAEe BCEro KOHMUAEHLNANbHOCTb, 3aWWNUTY AaHHbIX U HEJUCKPU-
MUHALKIO.

B nepsom rogosom otuete COBET N0 OCHOBHbIM NMpaBam OTMeTMA, 4To B 2023 I. ero pabota bbina
coCpefoToyeHa Ha MOArOTOBKE K MepBOHAuYanbHOMY 3amycky cUCTeMbl: pa3paboTke npasun npo-
BepkM, HOPMMPOBAHUM CNUCKA HabnoaeHus ETIAS, co3paHun npouefyp 06paboTku 3asBneHni
1 B3aMMOAENCTBUN C HALNOHANbHBIMM NOApPasfeneHnamu, LieHTpanbHbiM nogpasaenennem ETIAS
1 Paboueit rpynnok no onepauyusam nPoBepKN PUCKOB®, WHCTUTYLMOHANbHO ETIAS fOMKHA (YHK-
LMOHMPOBATb B pamkax LleHTpanbHOro noapasgeneHus areHTcTBa «DPOHTEKC» W HALMOHAMbHbIX
noapasaenexni B 30 cTpaHax.

C TOUKM 3peHNS MHCTUTYLIMOHANBHOW M NPABOBOM YCTOMUNBOCTY ETIAS copepuT pucku, Tpeby-
fowue aHanu3a. OnepaumoHHas HaZeXHOCTb 3aBUCUT OT CIOXHO M UT-MHGPACTPYKTYPbI U BbICOKON
3arpyXeHHOCTN NPU MACCOBOM 3aMONHEHUN 3aIBOK — HEOOXOAUMO OLEHUTb BO3MOXHOCTb nepe-
rpy30K, C60s CBA3N 1 0TKa30B. COBMECTUMOCTD C Apyrumu cuctemamu EC (LLKC, EES) moxeT cTaTh
BbI30BOM 113-3a Pa3HULbl B CTAHAAPTAX U NPOTOKONAx 06MeHa AaHHbIMU. NloTeHLManbHble npobne-
Mbl ETIAS BK/IOYAIOT 3HAUNTENbHbIE 3alePXKI 3aNYCKa, BbI3BAHHbIE TEXHUYECKUMI Npobnemamu,
BONPOCaMM KOH(MAEHLMANBHOCTN JAHHBIX 1 HEOBXOAUMOCTbI) 06HOBNEHUA CMCTEMbI HE30MacHO-
ctu. OchuunanbHbii 3anyck ETIAS HEOAHOKPATHO OTKNAAbIBaCs (B HacTOAWEE Bpema npejnonara-
eMblil CPOK — KOHel, 2026 T.)” U3-3a CIOXHOCTW MHTErpaLun 6a3 JaHHbIX U KOOPANHALMM PaboT
BO MHOTMX CTPaHax.

“  Regulation 2018/1240, of the European Parliament and of the Council of 12 September 2018 Establishing a European
Travel Information and Authorisation System (ETIAS) and Amending Regulations (EU) No. 1077/2011, (EU) No. 515/2014, (EU)
2016/399, (EU) 2016/1624 and (EU) 2017/2226, 2018 art. 24 (6c (ii)) 0. (L 236) 29.

“  Regulation 2021/1152, of the European Parliament and of the Council of 7 July 2021 Amending Regulations (EC) No.
767/2008, (EU) 2017/2226, (EU) 2018/1240, (EU) 2018/1860, (EU) 2018/1861 and (EU) 2019/817 as Regards the Establishment
of the Conditions for Accessing Other EU Information Systems for the Purposes of the European Travel Information and
Authorisation System, 2021 0.J. (L 249) 15.

% Regulation 2018/1240, of the European Parliament and of the Council of 12 September 2018 Establishing a European
Travel Information and Authorisation System (ETIAS) and Amending Regulations (EU) No. 1077/2011, (EU) No. 515/2014, (EU)
2016/399, (EU) 2016/1624 and (EU) 2017/2226, 2018 0.J. (L 236) 1, 5.

“  ETIAS Fundamental Rights Guidance Board, Annual Report 2023 (2024), https://www.frontex.europa.eu/assets/fundamen-
tal/Annual_Report_EFRGB_2023.pdf
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Mocne 3anycka CUCTEMbl MOTYT BO3HUKHYTb Takue Npobaembl, KaK ANNHHbIE OUePefy Ha FPaHULIAX,
nyTaHuLa Npu NepBOHauYanbHOM BHEAPEHWUN COOTBETCTBYIOWEN EES 1 OTKa3bl N0 TaKMM NpUUUHAM,
KaK Hanuuue CyanMocCTyi NI HETOUHbIE JaHHbIE B 3asBKE*,

Kpome TOro, BaxeH acrnekT 3aliuTbl NPaB YenoBeka: aBTOMaTU3auna npoBepKu, CNonb3oBaHune
aNropuTMOB OLEHKN PUCKa MOTYT OKa3aTb HENPOMOPLMOHaNbHOE BO3AEHCTBIE HA NNUL, C MEHbLLEH
LM(POBOIA rPAMOTHOCTbIO U HA YA3BMMbIE KaTeropin (Hanpumep, MOXMNbIe IO UK NULA C 0CO-
6bIMU OTPE6HOCTAMM). MOLIEHHUYECKIE CAliTbl, UMUTUPYIOLME OduLIManbHble pecypebl ETIAS, npu-
BOJAT K PUCKY Nepefayn LEeHeXHbIX CPeACTB MOWEHHNKAM, KPaXu NepCcoHaNbHbIX JAHHbIX N AE3UH-
thopmavuu 0 npoLecce Nofaum 3asBKil.

MexpayHapoaHble 1 eBponencKMe peKkomeHaaluuu no 3awute npas, a Takxe Tpe6oBaHUs npo-
3PAUHOCTN pelleHliA N 06XanoBaHUsA OTKAa30B AOMKHbI NeXaTb B OCHOBE TEXHUYECKOTO An3aiHa
1 npoueayp®. BaxHeinwein 3afaueil Ans UL, KOTOpbIM Heo6XxoauUMo noaath 3asBneHue B ETIAS, 8-
nAetca obecneueHne foctyna K 3 eKTUBHbBIM CPeCTBaM CYe6HOI 3alLMTbl B Cyuae, €CIIN OHI XO-
TAT OCNOPUTb pPeLleHune, BbIHECEHHOE MO UX 3asABNeHu0. Hanpumep, 0Tka3 B Bbljaue pa3peLlenns
Ha NOE3/Ky MOXET 6bITb BbI3BaH OWMNGKON 06PabOTKN AaHHbIX, KOTOPAA MOXET NPUBECTU K Henpa-
BOMEpPHOMY 0TKa3y BO Bbe3fe B EC. B Takux Clyuasx nuua MoryT CCbinatbCA Ha CBOEe NpaBo Ha 3¢-
(heKTUBHblE CpeACTBa CyfebHON 3alynTbl, 3aKpenneHHoe B CT. 47 XapTuu EC 06 0CHOBHbIX npaBax™.
OHa pacnpocTpaHsetcs Ha opraHbl EC 1 HaumoHanbHble OpraHbl BAACTH NPU NPUMEHEHUN 3aKOHOAA-
TenbcTea EC 1 N03BONSAET NMLAM OCNApPUBATh B CYAie 3aKOHHOCTb H060r0 peLeHus, HebnaronpuaTHO
BANAIOWEr0 HA HUX. 0C06as OCTOPOXXHOCTb MOXET MOTPe60BaTbCA B CYUaANX, KOrAA OTKa3 CBA3aH
C KOH(MAEHUNANbHBIMU AaHHbIMUM NPABOOXPAHUTENbHBIX OPraHOB MW KOHMUAEHUMANbHOW UHGOP-
Malmelt, Kacatowencs yrposbl 6esonacHocTy.

Bu3oBas nHdopMaLMOHHas cucTeMa

BUC dopmanbHO He BXOAUT B COCTAB NPOEKTa «YMHble FPaHNLbl», OfHAKO ABNSETCA BaXHelLen
cocTaBnAiolLei UMpPOBNU3aLMM NOFPAHNUYHOTO KOHTPONS B pamkax LLleHreHckoil 30Hbl. CucTema
NpeacTaBAseT coboi LEHTPANN30BaHHYI0 INEKTPOHHYI0 6a3y AaHHbIX, NPefHA3HAUEHHYIO AN aKKY-
MYNNUPOBaHNSA U 06MeHa MHcopMaLIMei 0 Bblaaue BU3 rpaxaaHam TPeTbUX CTPaH Mexay rocynapcTBa-
Mi — uneHamu EC. B3aMHblii 06MeH BU30BOI MH(OpMaLel 06ecneunBaeT 0CHOBY s CO3aHus
€IMHOr0 BM30BOr0 NMPOCTPAHCTBA U NOBbIWAET 3()(heKTMBHOCTb PaboTbl BU3OBbIX U MOFPAHUUHbBIX
cnyxo6. Mocne BHeapeHus LWINC n cuctembl Eurodac pa3pabotka BUC ctana cnepyowmm n0ruyHbIM
1warom B pamkax 60pb6bl € HeneranbHoi ummurpaumen (Broeders, 2007, p. 85).

Llenn co3gaHus BUC mHoroacnekTHbl. Bo-nepBbix, CMCTEMA BbIMOAHAET NPaBOOXPAHUTENbHbIE
(YHKLMK, CHWXAA Yrpo3bl BHYTPEHHeW 6e30MacHOCTM M CNoco6CTBys 6GOpbbe € OpraHu30BaH-
HOW MpPecTynHoCcTbio. Bo-BTOpPbIX, OHA HanpaBneHa Ha NPefOTBpPALiEHMe HE3aKOHHOW MUrpauumn

8 ETIAS. (2025, Oct. 17). Technical glitches, long queues mark EU's Entry/Exit System rollout. https://etias.com/articles/

“ Jones, C. (2019). Data protection, immigration enforcement and fundamental rights: What the EU's regulations on inter-
operability mean for people with irregular status. StateWatch & PICUM. https://picum.org/wp-content/uploads/2019/11/

% Charter of Fundamental Rights of the European Union, art. 47,2012 0.J. (C 326) 391, 405.

' European Data Protection Supervisor, Opinion 3/2017: EDPS Opinion on the Proposal for a European Travel Information and
Authorisation System (ETIAS) (Mar. 6, 2017), hitps://www.edps.europa.eu/sites/default/files/publication/17-03-070_etias_
opinion_en.pdf
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1 YNPOLLEHNE KOHTPONA Ha BHEWHWX rpaHuuax. B-tpetbux, BUC nosbiwaeT addekTuBHOCTL pery-
NUPOBaHMA BbE3[a MHOCTPaHLIEB: YNPOLLAET BblAauy BIU3, NpeaoTBPaLLaeT NPaKTUKY visa shopping®
1 obecneunBaeT 060CHOBAHHOCTb MPUHNUMAEMbIX PELIEHNI O BU3aX.

MpaBoBas ocHoBa BIC comepxutcs B HECKONMbKMX HOpMaTMBHbIX akTax EC: peweHun Coseta
2004/512/EC®, PernamenTte CoBeTa M EBponeiickoro napnamenTta 767/2008%, a Takke pelieHuy
Komuccumn 2006/648/EC®. BIUC cocToMT M3 fiBYX uacTeld: LieHTpanbHo 6a3bl AaHHbix (Central
Visa Information System, CS-VIS) m HaumoHanbHbix uHTepdeitcos (National Interface, NI-VIS).
NHdopmaums 0 BU3ax BHOCUTCA uepe3 HalUMOHasbHble WHTEPdencbl N XPaHUTCA B LEHTPanb-
Hoil 6a3e. Mepefaua AaHHbIX OCYLECTBAAETCA NOCPEACTBOM CMELManbHO Pa3paboTaHHON KOMMY-
HUKALMOHHON MHPACTPYKTYpPbI, 06ecneunBatollen HafeXHbIA N 6e30nacHblil 06MeH MHBOopMaLK-
e Mexay rocyaapcreami.

CornacHo PernameHTy 767/2008 B cuCTEMY BHOCATCA CBefeHUA 060 BCeX 3afBNEHNAX Ha KpaTt-
KOCpOUHble (LIEHreHCKMe) BU3bl, @ TAKKe O PelieHuaX No 3TUM 3anBNEHNAM: Bbiaua, OTKa3, aH-
HYNMpOBaHUe N NpogneHue Bus®. Kpome Toro, B CUCTEMY BHOCATCA fJaHHbIe O HALMOHANbHbIX
JONTOCPOYHbIX BW3aX, AENCTBUTENbHBIX ANA KPaTKOCPOUHbIX MOE3AOK. [Ns Kaxaoro 3asBuTens
COXPaHATCA BYKBEHHO-LMDPOBbIE AaHHble, hoTOrpadhum, OTNeUaTKN NaNbLEB U CCbINKM Ha npepbl-
Ayline 06palLeHns UM COBMECTHbIX NyTelleCcTBEHHIUKOB.

OcHoBHOWM WHhopMaLMOHHON eanHuLei BUC sBnseTcs daiitn Bu3oBoro 3assneHus. Nlioboe pe-
LieHKe, NPUHMMAeMoe B OTHOLIEHUI BM3bl, BHOCUTCSA B COOTBETCTBYIOWMIA haitn. Mpu 3TOM cucTeMa
He OrpaHMuMBaeT BHECeHMEe WHQOPMALMN KOHKPETHbIM rocyaapcTBom: dain, chopMupoBaHHbIN
OJIHOW BU30BOI CNYX6OW, MOXET OblTb JOMONHEH KOMMETEHTHbIM OPraHOM [PYroro rocyaapcrea,
Hanpumep Npu aHHYNUPOBaHUK BU3bl. CPOK XpaHeHMs BU30BbIX (DailNoB COCTaBNAET A0 NATM NeT
nocne OKOHYaHNs AeUCTBUS BU3bI MW NOCTE NPUHATUS pelleHns 06 0TKa3e B ee Bbiaaue”.

Jloctyn K BIC BO3MOXEH B [BYX peXMMax: akTUBHOM 11 NACCUBHOM. AKTUBHbII OCTYN NO3BONSAET
BHOCUTb, U3MEHATb U YAANATb AAHHbIE 1 NPEA0CTABNALTCA UCKMKOUMTENbHO BU30BbIM CYXOaM, BKHO-
uyan KOHCYNbCTBA U ipyrie YNOAHOMOUYEHHbIE OpraHbl. [TacCUBHbINA JOCTYN AAET BO3MOXHOCTb TONbKO
NpoCMOTPa MH(OPMALMN U NpefHa3HAUYeH AN NOrPaHUUHbIX CAYXKO, NONMLMK, UMMUTPALMOHHbIX
OpraHoB ¥ OPraHoOB, YYaCTBYIOLLMX B NPOLEAYpe NPefoCcTaBneHns yoexmwas,

BUC He npepycmaTpuBaeT BBeAeHME Ha YpoBHe EC 3NEKTPOHHbLIX LEHTeHCKUX BU3. Mcxoas
13 OTKPbLITON MHOPMaLWN, YKa3aHHbIA BONPOC NOKa Aaxe He obcyxaaeTca. Mpu 3Tom B MUPOBOM
NPaKTUKe 3NEKTPOHHbIE BU3bl MONYYAKT BCe GONblIEe pacnpocTpaHeHne Kak Cnocob ynpoueHus
Bbe37ja MHOCTPAHHbIX FpaxaaH. Hanpumep, B Poccum ye HeCKONbKO NET AeNCTBYET efMHas nek-
TPOHHasA BU3a, JOCTYNHas rpaxaaHam 6onee 50 rocyaapcTs (Bkniouas Bee crpaHbl EC), ¢ BO3MOXHO-
CTbl0 OAHOKPATHOTO Bbe3fa U NpebblBaHUA 40 30 CYTOK; 3aABNEHNe NOAAETCS OHNANH Ha oduLmans-
HOM nopTane 6e3 Heo6XOAMMOCTM NPUKPENeHUs AONONHNUTENbHBIX JOKYMEHTOB, KpOMe NacnopTa

% Visa-shopping — sBneHue, 03Haualowee 3aBeOMOE HApYleHMe 3afBUTENEM YCTAHOBMEHHOTO Mopsdka onpegene-
HUsl TOCYAApPCTBA, OTBETCTBEHHOTO 33 Bblfauy BU3bl, NOCPEACTBOM 06PALLEHUA B KOHCYNbCKOE YUPEXAeHNe, Fe Npu cy-
LeCTBYIOLMX YCNOBUAX NErue BCero noyuuTh Buy.

% Council Decision 2004/512/EC of 8 June 2004 Establishing the Visa Information System (VIS), 2004 0.). (L 213) 5.

% Regulation No. 767/2008, of the European Parliament and of the Council of 9 July 2008 Concerning the Visa Information
System (VIS) and the Exchange of Data Between Member States on Short-Stay Visas (VIS Regulation), 2008 0.). (L 218) 60.

%5 Commission Decision 2006/648/EC of 22 September 2006 Laying down the Technical Specifications on the Standards for
Biometric Features Related to the Development of the Visa Information System, 2006 O.). (L 267) 41.

% VIS Regulation, art. 8-14, 2008 0.). (L 218) 60, 65-68.

% VIS Regulation, art. 5, 6(2), 9, 10, 23(1), 2008 O.). (L 218) 64-66, 71.

% VIS Regulation, art. 6-7, 18-22, 2008 0.). (L 218) 65, 69-71.
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n chotorpadpumu®. NMpakTMKa BblAAUN 3NEKTPOHHBIX BU3 PACNPOCTPaHEHa B LeNOM page CTpaH A3un®,
Adpuku n NaTMHCKON Amepukn n 06neryaet BU30BbIE NPOLERYPbI ANA TYPUCTUUECKMX U [eN0BbIX
nyTewecTeuil.

Kak 6b1710 0TMEUEHO BblLLE, HEKWM aHANOrOM 3NEKTPOHHON BU3bl BbICTYMAET aBTOPU3ALNS, Bblfia-
BaeMasi B pamkax cuctembl ETIAS, X0TA B TpaAMLMOHHOM NOHUMAHMM TaKas aBTOPU3aLLMA He Npupas-
HWBAeTCA K BU3e.

Takum o6pa3zom, BUC npepctaBnsieT co6on KnUeBOW MHCTPYMEHT LM(POBOTO MOrpaHNUHONO
KOHTpONs, o6ecneunBas MHTErPALMI0 HALMOHAMbHBIX U HAfHALMOHANbHBIX NPOLEAYP, NOAAEPKKY
NPaBOOXPaHMTENbHBIX (YHKLMIA, KOHTPOMb HaA MUTpaLmMei 1 3(heKTUBHOE ypaBneHre BU30BbIMN
AaHHbIMM Ha ypoBHe Bcero EC.

JlanbHeiiwve warm: 00ecneyeHne COBMECTUMOCTH VIHd)OpMaLI,VIOHHbIX CUCTEM

C uenbto noBbiweHus 3h(HeKTUBHOCTM CYLLECTBYIOWMX U MOTEHLMANbHBIX MHBOPMALMOHHBIX CU-
cTem ele B 2016 . Komuccua npeanoxuna obecneuntb COBMECTUMOCTb M B3aUMOfENCTBUE Mexay
WHGOPMALMOHHBIMI CMCTEMAMM C LENbl0 YCTPAHEHUs CTPYKTYPHbIX HEROCTaTKOB, MPensTCTBYyHO-
KX paboTe HaLMOHaNbHbIX OpraHoB BacTu. ObecneyueHne COBMECTUMOCTI CYLLECTBEHHO NOBbILA-
€T BO3MOXHOCTI YKa3aHHbIX CUCTEM U YNPOLLAET PabOTY KOMMETEHTHbIX OPraHOB C HUMU.

MpaBoBOM OCHOBOW COBMECTMMOCT WH(OPMALMOHHDBIX CUCTEM CNYXaT [Ba pernameHTa:
PernameHT 2019/818%, KacatowWwuinca COBMECTUMOCTM MH(OPMALMOHHBIX CUCTEM B 06macTu nonu-
LIeIiCKOTO 1 CyaebHOro COTPYAHNYECTBA, MUTPALMKN 1 yBexuLa, u PernamenT 2019/817% 06 obecne-
UeHMM COBMECTMMOCTU MH(OPMALMOHHBIX CUCTEM B 06M1ACTI BU30BOW NOMUTMKN U NOTPAHUUHOTO
KOHTpOnA.

PernameHT 2019/817 ycTaHaBNUBaeT NpaBOBble PaMKN ANs 06ecreyeHns COBMECTUMOCTH Cylie-
CTBYIOWMX U NEPCNeKTUBHbIX MHopMaLMoHHbIX cuctem (BUC, Eurodac, LWIAC, EES, ETIAS, a Takxe
EBpOMencKoil cucTembl MHGOPMALMIU O CyAMMOCTAX rpaaaH TpeTbix ctpaH (European Criminal
Records Information System — Third Country Nationals, ECRIS-TCN).

CoBMECTUMOCTb MH(OPMALMOHHBIX CUCTEM 6a3MPYETCs Ha YETbIPeX OCHOBHbIX cocTaBnaowmx (ESP
SBMS, CIR, MID), KoTOpble BbICTYNaloT TaK Ha3biBaeMbIMi MHCTPYMEHTaMu B3auMogeiicTaus (Baceiredo
Macho, 2025, p. 22). Bo-nepBbix, CO3AAETCA eAuHbIA NOUCKOBbIA noptan (European search portal, ESP),
KOTOPbIiA NO3BONAET KOMMETEHTHbIM OpraHaM OfHOBPEMEHHO OCYLIECTBAATb MOUCK B HECKONMbKMX
NH(OPMALMOHHBIX CUCTEMAX, UCMONb3ys KakK Buorpaduyeckune, Tak U GMOMETpUUECKNe AaHHble. Bo-
BTOPbIX, CO3/1AeTCA 06LMIA CePBUC CPABHEHNA BUOMETPUUECKNX AaHHbIX (shared Biometric Matching
Service, SBMS), KOTOpbI/ BK/IOUAET HBUOMETPUUECKIE JaHHble (OTMeuaTKn nanbLes U U306paxeHuns

% PacnopshkeHue MpaButenbctsa PO «O nepeyHe MHOCTPaHHbIX FOCYAAPCTB, TPAXAAHAM KOTOPbIX OhOPMASETCS efnHas
3neKTpoHHas Busa» N 2571-p ot 06.10.2020 (pes. ot 05.12.2024), CobpaHue 3aKoHopaTenbcTea PO, 2020, NO 41, cT. 6495;
2023, N2 32, cr. 6407, http://publication.pravo.gov.ru/document/0001202412070006

5 Immigration Department. (n.d.). Viet Nam e-Visa for foreigners outside Viet Nam applying for an e-Visa personally.
Ministry of Public Security. Retrieved October 18, 2025 from https://evisa.gov.vn/

6" Regulation 2019/818, of the European Parliament and of the Council of 20 May 2019 on Establishing a Framework for
Interoperability between EU Information Systems in the Field of Police and Judicial Cooperation, Asylum and Migration
and Amending Regulations (EU) 2018/1726, (EU) 2018/1862 and (EU) 2019/816, 2019 0.J. (L 135) 85.

&  Regulation 2019/817, of the European Parliament and of the Council of 20 May 2019 on Establishing a Framework for
Interoperability between EU Information Systems in the Field of Borders and Visa and Amending Regulations (EC) No.
767/2008, (EU) 2016/399, (EU) 2017/2226, (EU) 2018/1240, (EU) 2018/1726 and (EU) 2018/18671 of the European Parliament and

of the Council and Council Decisions 2004/512/EC and 2008/633/JHA, 2019 0.). (L 135) 27.
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NUL) M3 HECKONbKIX MH(OPMALMOHHBIX cuctem EC. MocpeactBom SBMS Bnact CMOryT npoBepsTb,
ABNAIOTCA NN rPaXaHe TPETbUX CTPaH TEMM NULAMK, 33 KOTOPbIX CE6A BbIJAKT, C NOMOLLbIO 61OMET-
pUYecKoil BepuduKaLum, a 3aTeM rapaHTUPOBaTb, UTO OHM He NPOCPOYAT CPOK Npebbianms (Martins
et al,, 2022, p. 489). B-TpeTbux, GopmupyeTca obllee XPaHUNNLLE UAEHTUGDNKALMOHHBIX [AHHBIX
(a common identity repository, CIR), KoTopoe BKnlouaeT 6uorpaduueckue 1 6UOMETPUUYECKNE AaH-
Hble rpaXhaH CTpaH, He Bxoasawmx B EC, 4OCTYMHble B HECKOMbKUX MH(OPMALMOHHbIX cuctemax EC.
B-ueTBepTbIX, NPeNYCMATPMBAETCA CO3fAHME [ETEKTOPA MHOXECTBEHHbIX UAEHTU(NKALMOHHBIX faH-
Hbix (multiple identity detector, MID), KOTOPbIit HANPABAEH Ha BbIABIEHNE MHOXECTBEHHbIX MACHTU(N-
KaLMOHHbIX JAHHbIX B Pa3fUHbIX UHOPMALMOHHDBIX cucTemax EC.

ObecneyeHne COBMECTUMOCTI MH(OPMALMOHHBIX CUCTEM OMUPAETCA HA HECKOMbKO 6a30BbiX
MPUHLNNOB, NPAMO BbITEKAIOWMX U3 pernameHToB 2019/817 u 2019/818. Cpean HUX KioueBbIMU
ABNAIOTCA YHUUKALMA OPMATOB AaHHbIX, B3aUMHAs TEXHNYECKAs COrMAcOBAHHOCTb anropuTMoB
06paboTKM GUOMETpUM 1 BUOrPathnuecKX AaHHbIX, a TAKKE rapaHTUPOBAHHBIA YPOBEHb Knbepbe-
30MACHOCTU U KOHTPONA [OCTYNA. ITU 3NeMeHTbl He0HX0AUMbI NS TOFO, UTOGbI BbILIEYNOMAHYTbIE
NHCTPyMeHTbI (ESP, sBMS, CIR u MID) dbyHKUMOHNPOBANM B €AMHON apXUTeKType u Moru obecne-
unBaTb 06MeH MH(hOpPMaLMeN B PeXUMe peanbHOro BpemeHu. HemanoBaxeH U NpUHLMN LeneBou
AONMYCTUMOCTN 06PabOTKM AaHHbIX: kaxaas UT-cuctema npogomkaet yHKLUMOHMPOBATb B Npeaenax
CO6CTBEHHbIX NPABOBbIX 334y, a 06LMEe MOAYIN COBMECTUMOCTYM He pacLumMpsioT Kpyr Lenei o6pa-
60TKM 32 Npegenbl NPAMO YCTaHOBEHHbIX B COOTBETCTBYIOLNX PErNaMeHTax, a Takxe npegnonaratt
06pabOTKY KaK MOXHO MEHbLIETO KONMMYECTBA lAHHbIX ANt AOCTVKEHNS HAa3HAUEHHbIX Lenen®,

Bmecte ¢ TeM aHanM3 HOPMATUBHOM 6a3bl U TEXHUUYECKUX XAPAKTEPUCTUK OGO3HAUEHHbIX CU-
CTeM NOKa3blBAET, UTO MPaKTUYECKasn peann3aLns COBMECTUMOCTI CTanKNBAETCs ¢ PSAAOM npobnem.
OcTaetcs CywWwecTBeHHbIM PUCK HECOOTBETCTBUS CTaHAAPTOB, MOCKO/MbKY CUCTEMbl CO3AaBanunch
B pa3Hble Nepuopbl, B paMKax Pa3NnuHbX TEXHUUECKMX Tpe6OBaHWA 1 NOf PYKOBOACTBOM pa3nmy-
HbIX areHTCcTB: BUC n LWAC umeloT MHYI0 apxXMUTEKTYpy MO CPABHEHMIO C HOBbIMU CUCTEMaMU NPOeK-
Ta «YMHbIe rPaHmMLbl». ITO NPUBOJUT K CNIOXKHOCTU UHTErpaLu 6a3 AaHHbIX, OTAMYMAM B COCO6AX
N o6beme XPaHUMON MH(OPMALMM, A TAKKE K HEOOXOAMMOCTM MHOFOYPOBHEBOI KOHCONUAALMN
npw conoctasnexumn npocpuneit 8 CIR uan npu pabote 06LLEro cepBrca CPaBHEHNS JAHHbIX.

TexHUueckas Harpyska Takxe npeacTaBnseT co6oi 3HaUMMbIA Bbi30B: BHeapeHue CIR n sBMS
npeanonaraeT 3HaunTeNbHoe yBenuyeHne 06beMoB JaHHbIX, BKNOUaA 6MOMETPUI0 BbICOKOTO pas-
peweHus, uto TpebyeT YCTONUMBOM CETU KOMMYHMKALMN MeXay HaLuMOHanbHbIMU UHTEp(encamm
W LEHTPANbHLIMU MOAYNAMU. PUCK B TOM, UTO COOM B OAHOM W3 KOMNOHEHTOB CNOCOGEH NOBNUSATL
Ha [OCTYMHOCTb MHGOpPMALMKM CPa3y B HECKONbKMX CMCTEMAX, MOCKOMbKY OHU OymyT CBA3aHbI
uepe3 ESP u 061yto 6uomeTpuueckyio cnyx6y. Motomy BONPOCkl pe3epBupoBaHNs, 0TKA30YCTONUM-
BOCTU 11 HENPEPbIBHOCTM 06MEHA JaHHbIMI CTAHOBSATCA KPUTUUYECKN BAXKHbIMU B YCNIOBUAX BO3pacTa-
lowlero Tpadmka, Npexae BCero nocne NonHoro 3anycka EES n ETIAS.

JlonONHUTENbHOTO BHUMAHWA TPeGyeT NPaBO3ALMTHbIA ACMEeKT COBMECTUMOCTW. KOHLEHT-
paums 6uorpatnueckux 1 6MOMETPUYECKNX JAHHBIX B €AMHOM XPAHUNLLE NOBbIWAET 3P (eKTUB-
HOCTb KOHTPONA, OfHAKO OAHOBPEMEHHO YCUNUBAET NOTPEBHOCTb B CTPOTOM CO6/IOAEHNN NPUHLNNOB
NPONOPLMOHANbHOCTY, MUHUMN3ALMN JAHHbIX U HeguCKpuMUHaumMu. Kak paHee oTmeyanochb B OT-
HoweHun ETIAS, aBTOMATM3aLMA PUCK-OLEHKM U LEHTPanM30BaHHan 06paboTka MHopmaumm mo-
ryT OKa3blBaTb HEMPOMOPLMOHANbHOE BO3AENCTBIE HA ONpeAeneHHble KaTeropum nuu,. B ycnosusx

8 European Data Protection Board, Guidelines 2/2019 on the Processing of Personal Data under Article 6(1)(b) GDPR in the
Context of the Provision of Online Services to Data Subjects (Oct. 8, 2019), https://www.edpb.europa.eu/sites/default/
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NHTErpPaLyu CUCTEM 3T PUCKN YCUNNBAIOTCA: OLMOKI B OHON 6a3e JaHHbIX MOTYT TPAHCMPOBATHCA
B 1pYrue, a anropuTMbl CONOCTABICHNA UAEHTUUHOCTEN — BAMATD HA PELIEHNA NOTPAHUUHbIX CYXK6.
B 3701 CBA3M CO6NI0AEHNE TPE6OBAHNI MO KOHTPOIIO 33 JOCTYNOM, 06HOBNEHMIO IAHHDIX, A TaKkKe
Mo MeXaHU3My UCMPaBAEHNA OWMBOK 1 06XANOBAHUA PelieHid JOMKHO CTaTb HEOTbeMIEMON Ya-
CTbi0 NPAKTUYECKON peanusaLyuu CTpateriain COBMeCTUMOCTH.

MpoeKT «YMHble rpaHuLbI» MOXeT NPeacTaBnaTb AnA Poccun onpeaeneHHbin MHTepec
C TOYKM 3PEHUA UCMOMb30BAHUA NONOXKUTENIbHOTO OMbITA B PaMKax BO3MOXHOrO (hopMuUpoBsa-
HUA M@XrOCYAaPCTBEHHOTO UHAOPMALMOHHOIO NPOCTPAHCTBA. B YACTHOCTM, B HACTOALNA MO-
MeHT B pamkax COI03HOro rocyaapcTsa NpoAo/mKaeTca (hopMupoBaHue npasoBoi 6asbl, 06ec-
neynBaloLleil OTCYTCTBUE PEerynspHOro NacnOpPTHOrO KOHTPONA HAa BHYTPEHHUX TPaHMLAX.
VKa3aHHaa paboTa TakKe BKMouaeT B Cebs WH(MOPMALMOHHYIO COCTABAAILYIO, CBA3AHHYIO
C 06MEHOM CBEIeHUAMM, UCMIONb3YEMbIMI MPY OCYLLECTBNGHNN NOFPAHNYHOTO KOHTpONA. Moka
BOMPOC He CTOUT O CO3AAHUI LEEHTPANN30BAHHOI COI03HON NH(OPMALMOHHON CUCTEMbI, OfHAKO
NaeT NPOLECC MHTErpaLui COOTBETCTBYIOUMX HALLMOHAMbHbIX CUCTEM. IHbIMU ClIOBaMM, B paMm-
kax COK3HOro rocyaapcTsa UCMOMb3yeTcs UHOM MOAX0A K MEeXrocyaapCTBeHHOMY UHdOopMaLm-
OHHOMY B3aUMOfIeNCTBUI0. TeM He MeHee HeKOTopble MonoXuTenbHble Hapabotku EC B 06na-
CTU MEXrocyAapCTBEHHOr0 MH(OPMALMOHHOTO B3aUMOAENCTBUA MOTYT 6biTb UCMOMb30BAHbI
B pamkax COl03HOro rocyaapcraa.

3aknioyenve

MpoBeaeHHbI aHaNKU3 NoKa3blBaET, uTo 3anyck EES B 2025 I. CTan BaXHbiM 3Tanom B hopmMupo-
BaHun undposoro nsmepenns MCBMN EC. Lucposusauus MNCHIM aBnseTcs He pa3oBbiM NPOEKTOM,
a J0NIrOCPOYHON NONUTUKO-NPABOBOI CTpaTernen, HanpaBNeHHON Ha MHTErpaLnio U YHUDMKALMIO
NOrpaHMYHOro KOHTpoNs. B nonutnueckom nekcukoHe EC 3akpennnocb noHsTHe «uucpoBas rpa-
Huua» (Digital Border) (Chouliaraki & Georgiou, 2019), a B HayKe 3asBNAKT 0 AeMaTepuann3aLm
(h13MYECKMX rPaHNLL NOCPeACTBOM LU(POBU3ALLAN NPOLLECCA NOrPaHUUHOTO KOHTpons (Bigo, 2022,
p. 229).

Pa3BuTue MCBIM 6a3npyeTcs Ha PaclMpAIOWENACcs apxUTEKType B3aUMOCBA3aHHbIX UH(OpPMa-
LMOHHbBIX CUCTEM, KOTOPbIE 06eCneunBaloT NOrpaHNYHbIN KOHTPOMb, NPAaBOOXPaHUTENbHOE B3au-
MOJEMCTBME U MUFPALLMOHHBIE NPOLEAYPbI. ITI CUCTEMbI PA3NMYAIOTCA NO HA3HAUEHUIO U CTENEHU
LeHTpan13aLmum, OHAKO B LeoM 06pa3yioT efuHbIA LMGPOBON KOHTYP COt3a, 6Bnarofaps KoTo-
poMy OCyLLeCTBAAITCA 06MeH N 06paboTka AaHHbIX B MacwTabax EC. LleHTpanbHyo ponb B ero
(YHKLMOHMPOBAHMM MrpaeT AreHTCTBO eu-LISA, KOTOpoe 06ecneumBaeT TEXHUYECKYIO IKCMnya-
TaLMK MH(PACTPYKTYPbI U CIYKNT OCHOBHBIM WHTErPALMOHHBIM MHCTUTYTOM. Takum o6pa3som, EC
nocneaoBateNnbHo OpPMUpYeT HAHALMOHAMbHBIA PeXUM YrnpaBneHnss WHAMOPMALMOHHBIMU CH-
cTemamu, uTo ycunusaeT eanHcTBO MNMCBI n cHMkaeT dparmeHTapHOCTb HaLMOHANbHbIX NOAXO0A0B
(zaloilo, 2024, p. 523).

MNHnumatTBa «YMHble FpaHuUbl» CTana KOHUENTYanbHOW OCHOBOW AN MOAEPHU3ALMM MOrpa-
HUYHOro KoHTpons EC. HecmoTps Ha MHOrOUMCNEHHbIE 3a[ePXKM, BbI3BAHHbIE CNIOXHOCTAMU MEX-
roOCyNapCTBEHHON TEXHUUYECKOW MHTErpauun, NPoekT «YMHble rpaHuubl» copMUpoBan OCHOBY
ABYX K/oueBbIX cuctem: EES n ETIAS. U3 3TOr0 MOXHO cenatb BbiBog 0 ToM, uto EC Bbi6pan mo-
Aenb LEeHTPANN30BaHHOIO NOAX0A], UTO NO3BOASET 06€CNeUnTb COBMECTUMOCTb UHGPACTPYKTYPbI,
HO OJHOBPEMeHHO TpebyeT 6osiee rMy6OKOro HaaHaLMOHaNbHOro BMewwatenbcrea (Klimburg-Witjes
& Huettenrauch, 2021). ins Poccun MHTepec npeAcTaBNAeT BO3MOXHOCTb UCMONb30BaHUA OTAENbHbIX
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3M1EMEHTOB 3TOr0 OMbiTa NPN HOPMUPOBAHUM AHANOTUYHBIX MEXAHM3MOB B pamkax COIO3HOro rocy-
[apcTBa, e Takke OCYLWeCcTBAETCA NONUTUKA NO NUbepanu3aLmnm TpaHCrPaHUYHOTO nepeasmxe-
HUA NuLL.

EES npepncTaBnsieT co6oli CuCTeMy aBTOMATU3MPOBAHHOW (DMKCALMKM BCEX BbE3AOB, Bble30B
11 OTKA30B BO Bbe3fe rPaw/aaH TPeTbux cTpaH. OHa Npnu3BaHa NoBbICUTb IPGPEKTUBHOCTb NOrPaAHNY-
HOTO KOHTPONS 1 CPOKOB NpebblBaHMsA, 06nerynTb paboTy NOrpaHUUHbIX CNYXK6 U CO3AATb NPO3pay-
HbII PEXUM FOCTYNA NyTewWweCcTBEHHIKOB K MH(opMaLmMu 0 cO6CTBEHHOM cTaTyce. 0co60e BHUMaHMe
yAeneHo 6anaHcy mexay ny6nuuHoi 6e30NacHOCTbIO U 3aLLMTON NPAB MHOCTPAHLEB, 0COGEHHO yA3-
BUMbIX rpynn. OAHAKO, HECMOTPA Ha OYeBUAHbIE NMpenMyLLecTBa, BHeapeHne EES conpoBoxpaaerca
LeNbIM pAJOM PUCKOB: LEHTPANU30BaHHas apXuUTeKTypa NpenbABAsSeT NOBblleHHble TpeboBaHMs
K ycTONuMBOCTM UT-MHPACTPYKTYPbI, BOSMOXHDI OLINOKI BUOMETPUUECKOM MAEHTU(UKALAN, A COB-
MeCTUMOCTb C APYTMMI CUCTEMAMU TPEBYET TEXHONOTNYECKON A0PabOTKIA.

ETIAS pononHser EES, ycTpaHss WH(OpMaunMOHHble NPobenbl B OTHOWEHUM TpapaaH Tpe-
TbUX CTPaH, 0CBOBOXAEHHBIX OT BU30BbIX TPeGOBaHUA. CUCTEMA OCYLLECTBAAET aBTOMATU3MPOBAH-
HYI0 NpefBapuTeNbHY0 NPOBEPKY MO BCeM KNioueBbiM 6a3am faHHbIX EC 1 mexayHapoaHbIX opraHu-
3aLi, 4TO NO3BONSET BbIABNATD PUCKOBbIE CyUau 40 NepeceueHns rpaHnLbl. Takum obpasom, ETIAS
(hopmupyeT HOBbIN YPOBEHD NPEBEHTUBHON 6€30MaACHOCTH, OAHOBPEMEHHO COXPAHSAN 6ANAHC MEXAY
3(heKTMBHOCTbIO 1 COBNOfEHMEM NpaB uenoBeka. B coBokynHocTu ETIAS w EES obpa3syioT eau-
Hblil MHOTOYPOBHEBbI MEXaHWU3M YNpaBAeHNs nepemMeLleHneM HOCTPAHHbIX TPAXAaH, B KOTOPOM
LNdpoBM3aLLNA BbICTYNAET OCHOBHBIM MHCTPYMEHTOM MOBbILWEHNS NPO3PAYHOCTH, ONEPaTUBHOCTH
1 NPeACKa3yeMoCTI peLleHui.

ETIAS, 6e3ycnoBHo, NpefcTaBnser CO60M LWar No Y)KeCTOUeHUI0 NpaBuN Bbe3fla MHOCTPAHLEB.
Mocne BBeAEHUA YKa3aHHOM CMCTEMbI MPAKTUUECKM BCE MHOCTPaHLLbl 00513aHbl ByaAyT nonyyath npes-
BapuTeNnbHOE pa3pelleHne Ha Bbe3f B LleHreHCKylo 30HY: rpax/aaHe OAHUX rocyaapcTs — B BUAe
3NEKTPOHHON aBTOPU3ALLMM, TPAKIAHE APYTUX — B BiAJE OYMAXKHON BU3bI.

Peslommpys, X0Tenocb 6bl OTMETUTD, UTO LMcpoBble cucTembl MCBIM — 310 He Habop pa3po3HeH-
HbIX IT-NpOeKToB, a CTPYKTYPUPOBAHHAA HafiHALMOHaNbHas MOAeNb YNpaBeHna rpaHnuLamMmu, 0CHo-
BaHHad Ha:
= e/INHbIX NPABOBbIX CTaHAAPTAX;
= LeHTPaNM30BaHHON TEXHNYECKON apPXUTEKTYPE;
= HTerpaLuu AaHHbix B Macwrabax scero Coto3a;
= NPUOPUTETHOCTK 3aLLMTbI NPAB YENOBEKa;
= NOCTENeHHOM nepexofe OT HaLMOHANbHOTO K COO3HOMY PerynupoBaHulio.

3anyck EES u npefcTosiee BHeapeHne ETIAS 3aBeplat dhopMupoBaHue LmdpoBoil CocTaBnsAto-
el norpaHuuHoro koHTpons EC. Mocne 3anycka ETIAS HoBble undpoBble cuctembl EC 6yayT oxBa-
TbiBaTb BCE KAaTeropuu MHOCTPAHLEB, BK/IOYAA 3aKOHOMOCNYWWHbIX FPa¥aaH U3 6e€3BU30BbIX CTPaH.
Takum 06paszom, cTpaHbl EC 6yayT NOKpbITbI LMPOBLIMI CETAMU UAEHTUDMKALMM, KOTOpble byayT
HenpepbIBHO KNaccuuumpoBaTh U COPTUPOBATH NioAER HA OCHOBE UX LM(POBbIX AaHHbIX (Topak,
2014, p. 28).

ITM cucTeMbI CMOTYT CTaTh (hyHAAMEHTOM AN AanbHenwel nHTerpawum MCbM, o6ecneuns 6onee
BbICOKYI0 CTEMEHb YNPaBNAEMOCTI MUTPALMOHHBIX NPOLECCOB, ONEPATUBHOCTb 06MeHa MHOpMa-
LMeid 1 COrNAcoBaHHOCTb PeLleHnil rocyaapcTe-uneHoB. GakTuuecku uudposmusauus MCBMN 3atparu-
BAET He TOMbKO BOMPOCHI MUATpaLMyu — 310 (yHAAMEHTaNbHbIA BEKTOP BCEN apXUTEKTYpbl Geonac-
Hoctu EC (Martins et al., 2022, p. 490).
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npu MNpasuTtenscrse Poccuitckoit Gefepaumnm
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AHHoTauus

Hactosiwas cTaTbfl NOCBALEHA KOMMIEKCHOMY WCCNELOBAHWNI0 NPABOBOW NMPUPOAbI JOMEHHOTO MMEHMU
Kak 0c060r0 06beKTa, PYHKLMOHMPYIOWEro B LU(POBOIA Cpede M aKTUBHO YYACTBYIOLErO B FPAXAAHCKOM
o6opoTe. AKTYanbHOCTb paboTbl 06YCIOBNEHA OTCYTCTBMEM €LMHO06PA3HOr0 NOAX0AA K KBANUuKaumm go-
MEHHbIX MMEH B 3aKOHOAATENbCTBE 1 CYAeOHON NPAKTUKE Pa3nnuHbIX NPaBONOPAAKOB, UTO 3aTPYAHAET dop-
MuUpoBaHue 3(h(eKTUBHbIX MeXaHU3MOB WX MPABOBOK OXpaHbl 1 3aluThl. Llenblo nccnegoBaHmus ABNAETCA
BblfIBNEHNe Npeo6nafaoLWnX AOKTPUHAMbHBIX 1 NPABONPUMEHUTENbHbIX MOAXOA0B K ONpefeneHnto npaso-
BOW NPUPOAbI LOMEHHOTO UMeHU B TPaBOBbIX cuctemax Poccun, fepmanum u CLLUA, a Takxe onpefeneHue Bos-
MOXHbIX CNOCOBOB NPABOBOI 3alLUTbl COOTBETCTBYIOLLMX NPaB. B kauecTBe MaTepuanos MCNONb30BaHbI HOP-
MaTMBHbIE NPABOBbIE aKTbl, CyAEOHAA MPAKTUKA U HAYUHbIE NCTOUHNKM YKa3aHHbIX NPAaBONOPAAKOB. B cTaTbe
AHanNU3NpyloTCs OCHOBHblE KOHLENLMN NPaBOBON NPUPOAbI JOMEHHOTO UMEHN: KaK CPeAcTBa ajpecaLuu,
UNdpPoBOro akTUBa, MAeHTU(UKATOPA U 06BEKTA MHTENNEKTYaNnbHON COBCTBEHHOCTH. M0KA3aHO, UTO Y3KO-
TEXHMYECKOE NMOHMMaHWe JOMEHHOTO UMEHN He OTPaXaeT ero GakTYeckoil ponu B LUGPOBON IKOHOMUKE.
BbisIBNEHO, UTO B POCCHIICKOM NpaBe npeobnajaet (parmeHTapHblil U NPOTUBOPEUNBLIN NOAXOA, B TO Bpe-
MS KaK repMaHCKas 1 amepukaHcKas npaBoBble CUCTEMbI JEMOHCTPUPYIOT 6onee rnbkue Mofeny npaBoBoit
KBanM@uKaLMmM, [ONYCKAIOWME UCNONb30BAHME CYLECTBYIOWMNX NPABOBbIX MHCTUTYTOB ANA 3aliUTbl Npas
aAMMHUCTPATOPOB [OMEHHbIX UMeH. 0c060e BHUMaHWe yAeNneHo aHanusy AOMEHHOro MMeHN Kak 06bekTa
NMYLLECTBEHHbIX MPaB U LU(POBOro akTuBa, 06NafaloLero CamoCToATeNbHON IKOHOMUYECKON LEHHOCTbIO
1 060pOTOCNOCOHHOCTbIO. ABTOPbI MPUXOAAT K BbIBOAY O rMOGPUAHON NPaBOBON NPUPOAE JOMEHHOTO UMEHHN,
coveTaloweil B cebe NPU3HAKKM Pa3NNUHbIX NPABOBbIX KAaTeropuit, 1 060CHOBLIBAKT HEOOXOAMMOCTb AUc-
(hepeHLMpPOBAHHOTO NOAXOAA K €ro NPaBoBONl KBanM(uUKaLMA B 3aBUCUMOCTI OT BbINONHAEMbIX (QYHKLMHA,
yTO NO3BONSAET 06€CNeunTb 6aNnaHC MHTEPECOB YYACTHUKOB FPaXAAHCKOro 060poTa 1 NOBbICUTb I DEKTUB-
HOCTb NPABOBOIA 3ALNTBI.

KnioyeBble cnosa
LOMEHHOE M, afpecauys, LMdpoBbie aKTUBbI, KOMMepUEeckMe 0603HaueHus, HA3BaHNSA NPONU3BELEHNI,
TOBApHbIE 3HaKM, CPEACTBA NHAMBUAYANU3aLIAN, MMYLLECTBEHHOE NPaBO, MAEHTU(NKATOP, NPaBOBON rN6puL
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Kondnuxr untepecos Hacrosilwas cTatbs OTPaXaeT MUYHYI0 No3uuuio aBTopoB. CopepxaHne n pe-
3ynbTaThl JAHHOTO MCCIEA0BAHNA He CledyeT paccMaTpuBath 1160 LUTMPOBaTh
B KaKUX-TM60 13LaHMAX Kak 0huLManbHy NO3NULMI0 MEXAYHAPOLHOI OpUaK-
ueckoi upmbl ADVANT Beiten. HacToswan ctatbs HU Npu Kakux 06CTOATEND-
CTBaX HE MOXET CUNTaTbCs PUANYECKON KOHCYNbTALMEN MeXAYHAPOJHON lopu-
Aunueckol thupmbl ADVANT Beiten.
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Abstract

This article is dedicated to a comprehensive analysis of the legal nature of a domain name as a special object
functioning in the digital environment and proactively involved in civil commerce. The relevance of this work is
attributable to the lack of a uniform approach used to qualify domain names in the legislation and judicial prac-
tices of different legal systems, which complicates the establishment of effective legal remedies. The goal of this
analysis is to identify the prevailing doctrinal and law enforcement approaches applied to determine the legal
nature of a domain name in the Russian, German and American legal systems and also to determine possible le-
gal remedies in the respective countries. The authors have used as materials here the regulatory and legal acts,
judicial practices and sources of academic research of the indicated legal systems. The underlying concepts of
the legal nature of a domain name are analysed in the article: as address facilities, as a digital asset, identifier
and item of intellectual property. They demonstrate that a limited technical understanding of a domain name
does not reflect its actual role in the digital economy. The authors highlight the prevalence of a fragmented
and contradictory approach in Russian law—by contrast, the German and American legal systems provide more
flexible models of legal qualification, which enable the use of existing legal institutes to protect the rights of a
domain name administrator. Particular attention is paid to analysis of a domain name as a subject of property
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rights and as a digital asset that has independent economic value and is capable of generating turnover. The
authors conclude that a domain name has a hybrid legal nature, combining features of different legal catego-
ries, and substantiate the need to adopt a differentiated approach to its legal qualification, depending on the
functions being performed, which makes it possible to ensure a balance of the interests of participants in civil
commerce and enhance the effectiveness of the legal protection that is provided.

Keywords

domain names, addressing, digital asset, trade names, titles of works, trademarks, means of identification,
proprietary rights, identifiers, legal hybrid, USA, Germany, Russia
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BsepeHue

MocTnaHAeMUHbIA Nepuoa MMPOBOTO Pa3BUTUS XapakTepusyetcs UMpOBU3aLMENA IKOHOMU-
Ku, NepemelleHnem npuBbIYHbIX GU3HEC-MpoLeccoB B LUGpPOBYI0 cpeny, co3aaHueM moaenen Be-
AeHUs 6U3Heca OHNANH, CTUPAHUEM NPUBbIYHBIX (DU3NYECKMX TEPPUTOPUANbHBIX FPaHNL, BefeHus
NPeanpUHIUMATENbCKON AeATENbHOCTH.

YBenuueHne nHTepeca K 3NeKTPOHHOI KOMMEpLMI KaK CO CTOPOHbI NOTpe6uTeneil, Tak 1 co cTo-
POHbI NpeAnpUHUMATENEH, N0 OLEHKAM aHaNUTUKOB, 06eCMeUnNT CTabUNbHbINA eXEeroAHbIA POCT PbiH-
Ka [LOMEHHbIX UMeH Ha 4,5% B rof, uto no3BonuT B 2032 r. 4OCTUTHYTb 06beMa B 3,41 mapga gonn. CLUA
M0 CPaBHEHMIO C TEKYLMM (2,4 mMnpA gonn. CLUA). HekoTopble JOMEHHbIe UMeHa, KaK, Hanpumep, .ai,
B8 2025 . NOKa3anu pocT NONyNAPHOCTU Ha 46% B OTHOLEHWUU K NpeablAylemy rogy?, uto 06ycnos-
IEHO MOBbILIEHNEM MHTEpeca K CepBucam, OpraHu3aLusm u NpoekTam, CBA3AHHbLIM C UCKYCCTBEH-
HbIM uHTennektom (Al — Artificial Intelligence). Npu 3TOM 06bem BCero pbiHka e-commerce K 2028 T.
JOMKeH npubnnsutbes K 28 Tpau gonn. CLUIA, uTo 03HauaeT pocT 6onee uem B ABa pasa no Cpas-
HeHuto € 202113

' Market Data Forecast. (2025). Domain name market size, share, trends & growth, 2033. https://www.marketdataforecast.
com/market-reports/domain-name-market

2 Mohan, R. (2025, February 20). .ai’s dramatic growth: A future-proof domain for the Al era. Identity Digital.
https://www.identity.digital /newsroom/ais-dramatic-growth-a-future-proof-domain-for-the-ai-era

3 Zion Market Research. (2025, June). Global e-commerce market size, share, growth analysis report — forecast 2034.
https://www.zionmarketresearch.com/report/global-ecommerce-market-size
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MoAo6HbIN NepPexof OT aHANOroBOK 3KOHOMMKN K LMGPOBOM HEBO3MOXeEH 63 pa3BUTON CUCTe-
Mbl MPABOBbIX MEXaHN3MOB, 06ecneunBatoLLMX 3aLWNTY NPAB 1 3aKOHHbIX MHTEPECOB NpeanpUHNMa-
TeNei U MHbIX YUACTHUKOB rPax/aHCKoro 060pota. 0cobyto posib NpK 3TOM UrPAIOT JOMEHHbIE UMEHa,
BbICTYNatowe 6a301 ANA CO3AaHUA PA3NNYHbIX NPOEKTOB B LNGPOBON IKOHOMUKE.

B T0 e Bpems 3aKOHOAaTeNbCTBO Poccuitckoil MDepepaumu, Kak npeacTaBAseTcs, He roToBo
K 06ecneyeHuo CTabunbHOro pocta LchpoBOiA IKOHOMIUKM 1 NPEACKA3YEMOro Pa3BUTUS MHTEPHET-
npoekToB. CBA3aHO 3TO NPeX[e BCEro C HeONpeaAeneHHOCTb0 B OTHOLIEHUM NPABOBOI NPUPOAbI 0-
MEHHOTO UMEHMU, @ 3HAUMT, ! C OTPAaHUUEHHOCTBIO CPEACTB NPABOBON 3alUMTbI, KOTOPbIE AAMMHUCTPA-
TOpP JOMEHHOTO UMEHI MOXET UCMONb30BaTD.

ApXanMuHOCTb 3aKOHOJATENIbHOMO PEerynMpoBaHWs B PaccMaTpuBaeMou cdepe sBASETCA 0CO-
GEHHOCTbIO He TONMbKO POCCMICKOTO MPaBOBOrO NaHAWA(Ta, HO M 3aKOHOAATENbCTBA APYriX Be-
AYILMX MUPOBbIX rocyaapcTe — fepmanum u CIUA — B yacTu onpeaeneHns nNpaBoBON NPUPOAbI A0-
MeHHbIX UMeH. Mofo6Has cuTyauums, OfHAKO, BbIHYX/AAET NPaBONPUMEHUTENS UCKATb OTBETHI B Yke
MMEHLLMXCA NPABOBbIX MHCTUTYTAX M HAXOAUTb CNOCOBLI NPUMEHEHNA 3HAKOMbIX MPABOBbIX KaTero-
pUit Npu paspeleHni cnopos B ciepe AOMEHHbIX UMEH.

Hactosiwee nccnefoBaHne ONMPaeTcs Ha TPYAbl BeAYWMX POCCUACKNX YYeHbIX-LMBUANCTOB
B chepe NpaBoBOro perynupoBaHns AoMeHHbIX UMeH: M. A. PoxkoBoi, C. A, KonbinoBa, K. B. leeug,
A. IN. CaBenbeBa n fp. lepmaHcKas JOKTPMHA NpeAcTaBNeHa aBTOpami, Ubl HayuHble Tpyabl hopmu-
PYIOT TEOPETUYECKYIO OCHOBY COBPEMEHHOTO repMaHCKOro npaBa — Tak Ha3blBaeMOe roCrnoAcTBy-
lowee MHeHue (herrschende Meinung) — v 4acto NOXATCA B OCHOBY MOTMBMPOBOYHbIX YacTeil Cy-
AEOHbIX aKTOB repMaHcKux cynoB: K.-H. Fezer, P. Axer, M. Viefhues, R. Heine, R. Ingerl, C. Rohnke w pp.
CLUA, rae NHTepHET 6bIN M306pETeH, NPEACTABAEHbI TAKKE NNeAAO0N YUeHblX, B uacTHocTh M. Leaffer,
H. H. Perritt, J. H. Rechman, ). Story n ap.

BnepBble B UCTOPUM OTEUECTBEHHOM HAYKN B HACTOALWEN CTaTbe NPEANPUHATA NOMbITKA CTPYK-
TYPUPOBAHHOTO CPABHUTENBLHO-NPABOBOIO MCCNEA0BaHMA BCEro 06bemMa HAyUHOW 1 NPaKTUYECKON
NHOpMaLMK 0 JOMEHHBIX MMEHAX B TPeX pacCMaTpuUBaeMblx NpaBonopsiakax. HecmoTps Ha u3sect-
Hble pa3nuuns NpaBoBbIx cuctem Poccuu, fepmanuu n CLUA, cTaBUTCA Lenb YCTAHOBNEHUS YHUBEP-
CanbHbIX NOAXOAO0B K ONpPeAeneHnto NPaBoBOK NPUPOALI LOMEHHOTO UMEHN.

[inA BOCTWKEHWUs fAHHON Lenn OnpefenstoTcs cneayowme 3afauu: aHann3 HopMaTUBHO-Npa-
BOBOTO PerynupoBaHis B cdepe AOMEHHbIX UMEH; U3yueHue NpaBONPUMEHUTENbHON NpPaKTUKK
1 OKTPUMHDI B YKa3aHHOW cthepe; BbisiBNeHMe Npo6enos NpaBoBOro perynnpoBaHus; YCTaHoBNeHNe
NPaBOBbIX WHCTUTYTOB, MCMONMb3YeMbIX B OAHOM MPaBONOPSAKE, HO BE30CHOBATENbHO UrHOPUPYe-
MbIX B ipYrom; BbipaboTka NPaBOBbIX MEXAHU3MOB OXPaHbl 1 3alLUTbl TPAB Ha JOMEHHbIE MeHa.

”paBUBaFI NpuUpoAa A0MEHHOT0 UMEHM: POCCUCKMIA NOAX0],

Poccuitcknit noaxop K onpefeneHnio NpaBoBoi NPUPOAbl JOMEHHbIX UMeH NPeacTaBnseT co6oil
BO MHOTOM YHUKAJbHbIA 1 LEHHbIA OMbIT. CBA3AHO 3TO Mpex/e BCEro ¢ rMy6oKoNn TeoPeTUYECKoit
npopaboTKOIA JaHHOTO BOMPOCA U C WMPOKMM OCMbICNIEHEM NPOBAEMATUKI LNdPOBbIX 06BHEKTOB
B CUCTEME FPaXAaHCKOro npaBa‘. B 0TeUeCTBEHHON JOKTPUHE YCTAHOBNEHUI0 NPABOBON NPUpPOAbI
JIOMEHHbIX UMEH BbINO YAENeHO 3HaUNTENbHOE BHUMAHWE, B pe3ynbTaTe uero 6bina chopmupoBaHa

“ B [aHHOM KOHTEKCTe nog undpoBbIM 06bEKTOM NOHUMAETCS 06BEKT, He 06/1aA0LLMI OBELLECTBEHHON (hOPMOiA, Cyliie-
CTBYIOLLMI UCKNIOYNTENbHO B MHGOPMALMOHHO-LMPOBON cpefe. K uncny Taknx undpoBbix 06HEKTOB, HE UMEtLLMX Ma-
TEPUANbHOMO HOCUTENS, HO NPU 3TOM 06M3ALLMX ONPEENEHHON U PeanbHOIN LEHHOCTbIO, (hYHKLMOHANBHOCTbIO U BO3-
MOXHOCTbIO YUacTs B rPAKAAHCKOM 060POTE, OTHOCATCA 1 JOMEHHbIE NMEH.
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06wWNpHas KoHLenTyanbHas 6a3a, BKIOUAIOWas TPU KTIOUEBbIX N0AX0AA K MOHMMAHNIO JOMEHHOTO
NMEHM: KaK pe3ynbTaTa OKa3aHWA YCIyry, Kak CPeACcTBa MHANBUAYANM3aLMMA W KaK Pa3HOBUAHOCTY
NMYLECTBEHHOTO NpaBa.

Bnpouem, HeCMOTPS Ha CTONb [eTanbHYl0 TEOPETUUECKYID Pa3paboTKy, 3aKoHOAaTeNbHOe pery-
NNUpoBaHMe 1 cyfe6Has NpakTUKa B YaCTV NPaBOBON NPUPOALI AOMEHHBIX UMEH OCTAIOTCA KpainHe
(hparmeHTapHbLIMI ¥ OTPaHMYEHHbIMU. 3aKOHOAATENb He AaeT MPAMOro OTBETa Ha BOMPOC O MecTe
AOMEHHOTO MMEHM B CUCTEMe 06BEKTOB PaXAaHCKIX NPaB, a NPaBONpPUMEHNTEND, B CBOIO OYEpefb,
BO3/JEPXMBAETCA OT KBaNU(MKaLMM JOMEHHOTO MEHU KaK CAMOCTOATEIbHOTO 06beKTa NpaBa, orpa-
HUUNBASCH NULb NPUKAAAHBIMA BOMPOCAMM 3aL4MUTbI MCKMIOUNTENBHBIX MPAB Ha CPEACTBA UHAMBH-
Ayanu3aLiun B FOMEHHbIX CIOpax.

B pesynbTate BO3HMKAET SIBHbIA NEPEKOC MEXAY YPOBHEM NPOPabOTaHHOCTM [AHHOMO BOMpOCa
B POCCUICKOW JOKTPUHE W CyAebHOI MpaKTUKe, UTo NpenaTCTByeT )OPMMPOBAHMIO CTABUIBHOTO
MpaBOBOTO PeXNUMAa ANs LOMEHHbIX UMEH U 3aMeaIfeT NHTErPaLyIo 3TOro LMGPOBOro 06bEKTa B rpa-
AAHCKO-NPABOBYIO cucTemy Poccuiickor MefepaLyi. B cBA3M ¢ yka3aHHbIM PacCMOTPEHUE POCCUiA-
CKOro NoAxoaa K onpeAeneHuio NpaBoBO NPUPOAbI AOMEHHbIX UMEH 6yaeT CTPOMTLCS NPex[e BCero
Ha aHanu3e W OCMbICIEHNN JOKTPUHANBHO BbIPABOTAHHBIX MO3WLMIA, MOCKOMbKY UMEHHO HayuHast
nuTEpaTypa coaepuUT Hanbonee cucteMHble 1 060CHOBAHHbIE NOAXOAbI K YCTAHOBNEHNIO MeCTa [0-
MeHHbIX UMeH. CynebHble aKTbl, KaK MPaBUO, MWD INN30[NYECKM 3aTPArkBaloT BONPOC NPaBOBOW
NpUPOAbI AOMEHA 1 3a4aCTyI0 AENAIOT 3TO NOCTONbKY, MOCKONbKY 3T0 HEO6XOAMMO ANA Pa3peleHus
KOHKPETHOTO Cropa, He yrny6nsach B Teopuio.

JloMeHHoe UMs Kak CPeACcTBO aapecauunu

B Poccuitckoit Menepaunn umeetca neranbHas AeUHALNS JOMEHHOTO UMEeHW. B myHkTe 15
cT. 2 epepanbHoro 3akoHa «06 nHgopmauun, MHHOPMALMOHHBIX TEXHONOTUAX U O 3aLuTe NHGOP-
Mauuu»® (ganee — 3akoH 06 MH(OPMALLAN) JOMEHHOE UMSA ONPEENeHo Kak «0603HaueHne CMMBO-
namu, npefHa3HaueHHoe ANA aapecaLn cantos B ceTh “NIHTepHeT” B Liensx obecneyeHus focTyna
K WHhopMaLK, pa3melleHHoi B ceTin “UHTepHeT”». 0COBEeHHOCTb AaHHOW AedMHMLMM 3aKNioya-
€TCA B TOM, YTO 3aKOHOAATeNb 0TPa3nA MNLLb TEXHUYECKYIO COCTABAAIOLLYIO AOMEHHOIO MMEHN. 3TO
BbI3BAHO TEM, 4TO 06Liee NOHMMAHUE CYWHOCTM JOMEHA Ha MOMEHT BBEJEHUS [AaHHOr0 TepMUHa
B 3aKOHOAATeNbCTBO (Hauano fencTBns penakuun GenepanbHoro 3akoHa ¢ 15 HoA6ps 2014 ) 3a-
KM0uanochb B €ro 0CHOBHOM NpefHa3HaueHNUN KaK CPeCTBa afipecaluy Ha MUCKOMbIA CalT UK MHOK
nHdopmaumoHHbiit pecype (Kopylov & Rozhkova, 2022, pp. 106-107).

Mpu 3tom npunsatue MegepanbHoro 3akoHa ot 28 utona 2012 . N2 139-03, koTopbiM TepMUH
«[IOMEHHOe MMsA» 6blN 3aKpenaeH, 6bIN0 MOTUBMPOBAHO MPeXae BCEro HeobXOAUMOCTbIO CO-
BEpLIEHCTBOBAHMA 3aKOHOAATENbCTBA O 3aluTe AeTeil OT HeXenartenbHOW WH(OPMALUKM B CETH
WIHTepHET, Ha UTO 06paLaloT BHUMAHKE ero pa3paboTumki’. BmecTe ¢ TeM Lenblo 3aKOHOMPOEKTa,

5 QepepanbHblii 3aKoH «06 MHopMaLMn, NHHOPMALMOHHBIX TEXHONOTUAX 1 O 3aluuTe MHGopMaLum» ot 27 nons 2006 T.

NQ 149-03. CobpaHme 3akoHoaatenbcTsa PO, NO 31,2006 ., cT. 3448 (yacrb I).

MepepanbHblil 3aKoH «O BHeceHUN u3MeHeHnin B OeaepanbHblii 3aKoH “O 3awuTe feTent OT MH(OPMALMK, NPUUNHA-

Len Bpen X 340POBbI0 1 Pa3BUTUI” 1 OTAENbHbIE 3aKOHOAATENbHbIE akTbl Poccuiickoin Depepauyuu» ot 28 nions 2012 .

N2 139-®3. CobpaHue 3akoHogatenbcTBa PO, 2012 ., NO 31, cT. 4328.

7 ToscHMTENbHas 3anucka k npoekty MenepanbHOro 3akoHa «O BHeCeHUM 3mMeHeHnil B OefiepanbHblii 3aKoH “0 3awuTe
JAeTei OT NHGOPMALNK, NPUYUHAIOLLENA BPeA UX 3[0POBbI0 1 Pa3BUTMIO” U OTAENbHbIE 3aKOHOAATENbHbIE akTbl Poccuit-
ckoit Deaepaunu» NO 89417-6 (Mo BOMpocy orpaHnueHns JOCTyNa K NpoTMBONPaBHOM MH(OPMauuK B ceTn VHTepHer).
https://sozd.duma.gov.ru/bill/89417-6
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a COOTBETCTBEHHO, W BK/IOUEHNS OnpefeneHus NOHATUS «[OMEHHoe UMs» B (efepanbHoe 3aKo-
HO[ATeNbCTBO 6bINO BHEAPEHWUE BOSMOXHOCTU «NPUHYAUTENBHOrO 6MOKMPOBAHNUA MHTEPHET-CTPa-
HUL, copepxalx MHOopMaLMIo, pacnpocTpaHeHre KOTOPON 3anpelieHo»?. QueBnaHo, YTo BBUAY
yKa3aHHbIX Ny6ANYHO-NPABOBLIX LieNei Ha NepBblil NaH BbIXOAAT MMEHHO TEXHMUECKIMEe XapaKTe-
PUCTUKM AOMEHHOIO UMEHU KaK CPeACTBA afpecauni K KOHTEHTY, AOCTYN K KOTOPOMY Npu Heobxo-
AMMOCTI cneayeT 3a6nokMpoBaTb. YacTHONPaBOBAA NpUpoaa JOMEHHOTO UMEHI YXOAUT Ha BTOPOIA
NNaH, W, KaK BUAHO U3 ONpefeNeHns PacCMaTPUBAEMON KaTeropui, a Takke U3 nakeTa JOKYMEeHTOB
npu BHECEHUM 3aKoHONpoekTa B focyaapcteeHHyo ymy OC PO, B AaHHOM Clyyae OHA He 6Gbina
NpeAMeTOM aHanu3a B NpuHuune.

AHanornyHoe y3Koe NOHMMaHWe ObINO 3aN0KEHO paHee Kak B CT. 1484, 1519 [paxaaHCKoro Ko-
nekca PQ° (nanee — K P®), rie 4OMEHHOE UMA MPAMO HA3BaHO OAHMM W3 CNOCOBOB aapecalui
B CETU MHTEpHET, C NOMOLLbI0 KOTOPOro MOrYT 6bITb Pean30BaHbl CKAKUUTENbHOE NPABO HA TO-
BapHbIN 3HaK 1 reorpathuueckoe ykasaHue COOTBETCTBEHHO, Tak 11 B OnpeaeneHnin JOMEHHOTo UMe-
HU B MpaBunax perucTpaLmn JOMeHHbIX UMEH B foMeHax .RU u .PO (pep.. ot 02.07.2025)" (ganee —
MpaBuna peructpauun).

B HayuHoW nutepaType AaHHOe onpefeneHne HEOAHOKPATHO KPUTUKOBANOCh 3a W3NULIHIOW
Y30CTb 1 OfHOCTOPOHHOCTb, MOCKO/bKY OHO [leNaeT aKUEeHT Ha OAHOM (YHKLUN [OMEHHOTO UMEHUN —
afpecauun B ceT WHTepHeT. Henb3s OTpULATh, UTO TaKoW MOAXOA MFHOPUPYET KOMMNEKCHbIN Xa-
paKTep AOMEHHOTO MMEHMU, KOTOPOE B COBPEMEHHbIX YCIIOBUAX BbIMOMHAET He TOMbKO TEXHUYECKYIO,
HO TaKXXe IKOHOMUUECKYH M MAEHTUDULMPYIOLLYIO DYHKLMK. Tak, [l. B. KoxemaKuH ykasbian, uTo 3a-
KOHO/aTeNbHas AeMUHNLIAA KOXBATbIBAET NNALLIb BHELIHIOW (TEXHNYECKYI0) COCTABNAIOLLYIO JOMEHHO-
ro UMEHU 1 He XapaKTepusyeT HK NPUPOJY Npas agMUHUCTPATOPA JOMEHHOIO UMEHU, HU UX COOTHO-
LeHNe C NpaBamin Ha MHble 06BEKTI rpaaaHckux npas» (Kozhemyakin, 2019, p. 22). M. A. PoxkoBa
B CBOK Ouepefb YKa3blBana Ha abCTPAKTHOCTb ONpeAeneHns JOMEHHOr0 UMeHH, COAepXKalLerocs
B 3aKoHe 06 nHdopmauun (Rozhkova, 2024, p. 211), a B. . EpeMeHKO — Ha OTCYTCTBUE OTAUUNI aH-
HOJA TPAKTOBKM OT MCMO/b3yeMbIX B MUPOBOIA npakTuke (Eremenko, 2013, p. 2). AHanoruHas oueHka
3aKOHOAATe/IbHOM IeDMHNLLIAN JOMEHHOTO UMEHN CofepxuTca B paboTax H. A. Hosukosoii (Novikova,
2018) u E. . Tnaakoii (Gladkaya, 2014, p. 33).

Has oueHKa 6bina aaHa K. B. feeLiom, KOTOpPbIA, B OTAMYME OT KPUTUKOB Y3KOTEXHUUECKOTO Nof-
X04a, 060CHOBAN YMECTHOCTb aKLEHTa Ha NPUPOAe AOMEHHOTO UMEHW KaK CpefcTBa aapecauun
MMEHHO B KOHTEKCTe 3aKoHOfaTenbCcTBa 06 nHdopmauun. Kak aanee ykasbiBaeT aBTop, Lenbio ae-
(MHMLMN JOMEHHOTO MMEeHU B 3aKkoHe 06 MH(OpMaLMK He ABNAETCA ONpefeneHne ero mecTa B Ci-
cTeMe 06DbEKTOB rPawAaHCKUX npas, NOCKONbKY onpedeneHue HOCUT Ny6AMUHO-NPABOBOM Xapak-
Tep 1 HanpaBNeHo, Npex/ae BCero, Ha PerynmpoBaHue TEXHNYECKNX acneKToB (PYHKLMOHNPOBAHMS
NuTeprera (Geets, 2023, p. 33).

TeM He MeHee onpefeneHne JOMEHHOrO UMEHU UCKMKOUUTENbHO Yepe3 BbiNONHEeHNe UM (yHK-
LM agpecaunn He CnocO6HO 06BACHUTL NMPABOBYH NPUPOAY 3TOr0 06beKTa. Takoe onpeaeneHue
He MO03BOMSAET PACKPbITb MPABOBYK CYLWHOCTb AOMEHHOTO WMEHU KakK 06bekTa, Y4acTBYIOLLErO

8 Tamxe.

°  TpaxpgaHckmit kogekc Poccuiickoin Gepepaumn. Yactb nepsas ot 30 HoA6pA 1994 r. N2 51-03. CobpaHue 3aKoHOAaTeNb-
cTBa PO, 1994 ., NO 32, cT. 3301; uacTb BTopas 0T 26 AHBapsa 1996 NO 14-®3. Poccuitckas rasera, 10 despans 1996 r.; yacTb
yeTBepTas ot 18 Aekabpsa 2006 r. NO 230-®3. CobpaHiue 3akoHogaTenbcTea PO, 2006 r., NO 52, cT. 5496 (uactb I).

1 KoopaMHALMOHHDIN LEHTP HaLMOHANBLHOTO JOMEHa ceTi UHTepHeT, [pasuna pe2ucmpayuu 0OMeHHbIX UMeH 8 doMeHax
.RU u .P®, yT8. pewennem N2 2011-18/81 o1 5 okTA6ps 2011 T, B pefl. pewenns NO 05-35 ot 2 utons 2025 r., 4aTa BBeAEHUSA
B fieiicTBue: 11aBrycra 2025 r,, https://cctld.ru/files/pdf/docs/rules_ru-rf.pdf
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B 000pOTe, U He 06BACHAET, KaK Takoil 06bekT IhdheKTMBHEE U LenecoobpasHee perynupoBarb.
bonee Toro, ecnu nofobHOe y3KOYHKLMOHANbHOE ONpeaeneHne JOMEHHOTO MMEHN 3aKPennseTcs
KaK eMHCTBEHHOE B 3aKOHOAATENbCTBE, OHO UCKYCCTBEHHO CYXAeT 061acTb BO3MOXHOM NPaBOBOA
KBanMUKALMM LOMEHHOTO UMEHM.

MOHMMaHWe [OMEHHOTO MMEHW WCKNIOUMTENbHO KaK CPefcTBa ajpecaliuu MocayKuno OCHO-
BaHWeM [N1s BbIBOAA pAAA UCCnedoBaTenel o TOM, UTO JOMEHHOE UMS He 06MafaeT NpuU3HaKamu
06bEKTA rpaXAaHCKMX NpaB U, COOTBETCTBEHHO, MOMHOCTbIO UCKIOUEHO U3 PAXAAHCKOro 060poTa
(Yukhnova et al., 2020, pp. 110-112; Rozhkova, 2018, p. 208; Kozhemyakin, 2019, p. 53).

lIHTepecHbIM 1 OfHOBPEMEHHO MOKa3aTesbHbIM SIBMSETCA TOT (PAKT, UTO Cam POCCUICKUIA npa-
BOMPUMEHUTENDb 10 HACTOSLEr0 BPEMEHU He BbipaboTan efuHON U YETKOW MO3ULUN OTHOCUTENb-
HO JOMEHHOTO UMEHN Kak CpeAcTBa agpecauuu. Tak, B aene «AccoumaLus BnagenbLes TpaHCNopTa

“OtBeTcTBeHHOCTL' mpoTuB 3A0 “PCUL"» 1 np.» cyn NpAMO ykasan, uTo JOMEHHOe UMS NUlb Cpef-
CTBO aJpecauuu, CPaBHUMOE C HOMEepPOM TenedoHa B CeTH IHTEPHET, U He ABASETCA HU CPeaCTBOM
WHAMBUAYANN3ALMN, HI BELLbIO, HU 06BEKTOM MHTENNEeKTYanbHO CO6CTBEHHOCTU. B 060CHOBaHME
CBOEI MO3NULMN CyA YyKa3an, uTo B AEMCTBYIOLEM 3aKOHOAATENbCTBE OTCYTCTBYIOT MOHATUE NpaBa
Ha aapecawuio u, CnefoBaTeNnbHO, CaM NPABOBOI 06BEKT, MoANEXALNNA 3awuTe",

Cx0xas no3uL M BOCNPON3BOAMNACD M B APYTNX CYAEOHDIX aKTax, A€ NOAYEPKMUBANOCD, YTO JOMEH-
Hbl€ MMeHa He YKa3aHbl Bunc/ie 06beKTOB rpaxaaHckux npas (cr. 128 TK PO), He 061aaoT npusHakamu
Beuyy (cT. 216 TK PO) 1 He OTHOCATCA K 06beKTaM UHTeNNEKTyanbHOi co6cTBEeHHOCTH (CT. 1225 TK PD)™,
AHanornuHbli HopManbHbli Noaxon 6bin NpuMeHeH u B aene «OIAY “TocyaapcTBEHHbIA HAYUHO-UC-
CNefoBaTeNbCKNUA MHCTUTYT MHAOPMALMOHHBIX TexHonoruin” npotus 000 “YHuBepcuTeTCKUE Tene-
kommyHuKaLuu"» (neno N A56-12177/2016), rae cya oTkasanca npusHatb IP-aapec, KOTopbiil Takke
BbINONMHAET (YHKUMIO afpecaunu B CETU MIHTepHET, 06bEKTOM rpaxpaaHckux npae (nogpobHee cm.
Rozhkova, 2024, pp. 212-214).

TaKoi NOAXOA, OAHAKO, BbI3bIBAET 060CHOBAHHbIE COMHEHMS, NOCKOMbKY BCTyNaeT B NPOTUBOpE-
une ¢ haKTUYECKON PONbIO JOMEHHBIX MMEH B 060POTE: OHYM AaKTUBHO BOB/EUEHbI B CAENKM, CTAHO-
BATCA NPEAMETOM CMOPOB, NEPEfANTCA MO COMNALEHNAM, B CyAeGHON NPaKTUKe NPU3HAKOTCA 3ne-
MEeHTbI Hel0HPOCOBECTHOIO NOBEAEHMS NPU UX PErUCTPALLUM M UCMONb30BAHNN.

Ha 3Tom hoHe B cyne6HON NPaKTUKE BCTPEUATCA 1 NPAMO NPOTMBOMOMOXHbIE pelleHus, Noa-
TBEPXAAOLLME BO3MOXKHOCTb AOMEHHDIX MMEH BbICTYNATh B KaueCTBe 06beKTa rpawaaHCKnX npas
1 He hOKYCUPYIOLMECs MCKKOUNTENBHO HA NX DYHKLMK appecauun. Tak, B fene «3A0 “Ynpasnsiowias
KomnaHus ‘Bucma’™ npotmus 000 “Apxbi3”» B pamkax 3aBeplueHus KOHKYPCHOr0 Npou3BOACTBA CyA
yKa3ar, uTo LOMEHHOE UMs KakK MH(OPMALMOHHAs TEXHONO A NpeACcTaBAseT co60M onpefeneHHyo
3KOHOMMYECKYIO LLEHHOCTb, MOXET 6biTb NPEAMETOM CAENKN W, CIef0BATENbHO, OTHOCUTCA K 06bek-
TaM rpaxaaHcKnx npas®,

Takum 06pa3oMm, y3KOe MOHATME AOMEHHOr0 MMEHMW, 3aKpenneHHOe B 3aKOHOAATeNbCTBE
B €ANHCTBEHHOM UMCne, MPUBENO K TOMY, UTO POCCUICKIE CYAbl TMGO BOBCE UFHOPUPYIOT BOMPOC
NPaBOBOi NPUPOAbI JOMEHHOTO UMEHH, NGO OTKA3bIBAKT B €ro KBanu(uKaLmumu B KauecTBe 06bek-
Ta rPaXAaHCKNX NPaB, CCbINAACh HA €ro UCKNIOUUTENbHO TEXHUYECKYH (yHKuMio. liMeHHO 3akpen-
NeHne TaKoro onpeaeneHus Nopoauio hparMeHTapHOCTb U NPOTUBOPEUMBOCTb CYAE6HOIM NPAKTUKM

" PelweHue Ap6UTpPaxHoOro cyaa r. Mocksbl ot 10 uioHs 2011 T. no geny N° A40-136893/2010; noctaHoBnenue OefepanbHoro
apbuTpaxHoro cyaa MockoBCKoro okpyra ot 16 aekabpa 2011 1. no geny N A40-136893/10-6-1133 (ocTaBUTb BbilueyKasaH-
Hoe pewenne ACTM 6e3 n3meHeHus).

2 TocTaHoBneHne OfNHHAALATOrO ap6UTPAXKHOTO anennALMOHHOTO Cyaa oT 9 nioHs 2018 r. no aeny NO A55-12866/2017.

B TlocTaHoBneHue LiecTHaALATOro apbUTPAKHOro anenAUMOHHOrO cyaa ot 11 ceHTa6ps 2018 1. no aeny NO A25-851/2015.
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B Poccuitickoit Defepauum, Npu KOTOPON 3HAYEHNE AOMEHHOTO MMEHM B 3KOHOMUYECKOM W rpa-
KAAHCKOM 060pOTE He HAaXOAUT OTPAKEHUs B TPABOBOI NNOCKOCTI 1 CO3AAET OYEBMAHYIO NPABOBYIO
HeonpeneneHHoCTb.

JloMeHHOe UMs KaK naeHTUdUKaTop

[ipyroit BaHOW (hyHKLMEN JOMEHHOTO MEHM ABASAETCA ero CNOCOBHOCTb MAEHTU(MLIMPOBATD Ae-
ATENbHOCTb OPraHuU3aLMi UK YaCTHLIX NUL, B ceTu MIHTepHeT. bnarogaps 3Tomy AOMeHHOe UMs Npu-
0bpeTaerT CTaTyC BUPTYaNbHOrO UAEHTU(MKATOPA, BbINOHSIOWEr0 B NHTEPHET-NPOCTPAHCTBE PONb,
CXOJHYI0 CO CPeACTBaMN UHANBMAYANN3ALMK.

[efiCTBUTENbHO, B CYLLHOCTb JOMEHHOTO UMEHH, B OTIMUME OT UHBIX CPEACTB aApecauum (npexae
Bcero IP-agpeca), U3HauanbHO 3aN10XKeHa uaes 0 6onee NPOCTOM M YAO6HOM CMOCO6E HaBUTALMM
B CeTW HTepHeT, KOTOpbIi 6bl NO3BOASAN OTAENUTb OFUH PECYpPC OT ApYroro. IMeHHO 3Ta uenoBeko-
OPWEHTUPOBAHHOCTb 06YCNOBUIA €CTECTBEHHOE CMELLeHNe aKLEHTa C TEXHUUYECKO (yHKUMM Jo-
MEHHOTO UMEHU Ha ero ponb BUPTYanbHOro aeHTU(NKaTopa.

OnucbiBas AOMEHHOE UMS B KauecTBe MAEHTU(MKATOPa, HAJo OTMETUTDL creaytowiee. MoHATHe
«upeHTuuKaTop» ABNAETCA 6onee WMPOKNM, YeM HOPUANYECKAs KaTeropus «CpPeacTBo UHANBUAY-
anu3auuny», 3aKpenieHHas B rpaxfaHCKoM 3aKoHoaaTenbeTae. ECnu cpencTa MHANBMAYANU3aLmm
NpefnonaraloT Hanuume CNeLManbHOro NPaBoBOrO PEXMMA, TO MAEHTU(HMKATOPOM MOXET BbICTYNATh
Ni060iA 3NeMEeHT, NO3BONSIOLMIA BbIAENUTb, ONO3HATb UK COOTHECTU OGBEKT C KOHKPETHBIM NULOM
UM JEATENbHOCTDIO.

Bnepeble B pOCCUIICKOI NPABOBOK NAOCKOCTI HA MHAMBUAYANU3NPYIOWYIO (YHKLMIO AOMEH-
HbIX MMEH yKa3an Boicwnit Ap6utpaxHolii Cya PO B ene «Kopnopauus “Uctman Kopak Komnaxn”
npotus MNbOION TpyHayna A. B.» 0 foMeHHOM uMeHW Rodak.ru: «[lomeHHble UMeHa thakTuue-
CKM TPaHCHOPMUPOBANNCH B CPEACTBO, BbINOMHALWEE (BYHKLNIO TOBAPHOTO 3HAKA, KOTOPbIN
[aeT BO3MOXHOCTb OTNMYATb COOTBETCTBEHHO TOBAPbI U YCAYIW OfHUX OPUANYECKUX uan du-
3NYECKNX NIUL, OT OfHOPOAHbLIX TOBAPOB M YCNYT APYTUX PUANYECKUX NN U3NUECKUX NUL»Y,
Kak BuAHO M3 npuBefeHHON uuTaTthbl, CyA He OTOXAECTBNSET JOMEHHble MMEHa C TOBAPHbIMM
3HaKamu, @ NMILb CPAaBHMBAET UX PYHKLMOHANbHbIE XaPAKTEPUCTUKM, AeNas aKLEHT Ha CXOACTBE
BbIMOMHAEMbIX 33fau.

JloMeHHOe MMS JelCTBUTENbHO MOXET WUCMOMb30BATbCA ANS BefeHUS KOMMepUeckon fAes-
TeNbHOCTY, BbICTYNATb B KauyecTBe 3NeMeHTa OpeHANHra, CPefcTBa KOMMYHMKALMW, NAOWaAKM
ANA 3NeKTPOHHON KOMMEpLMUW, peKnambl, UMeTb CaMOCTOSTENbHYI0 3KOHOMUUYECKYI0 LEHHOCTb
1 BbINOMHATb UHble yHKUMN. Kak yka3biBaeT M. A. PoXKoBa, ponb BMPTYanbHOrO naeHTU(MKa-
TOpa Npucylia AOMEHHbIM UMEHaM, KOTOpble UCMONMb3YIOTCA He TOAbKO B KOMMEPUECKUX Lensx,
HO M B pamMKax HEKOMMepUeCcKol [eATenbHOCTY, BKNKOUas, Hanpumep, BefeHne nepcoHanbHOro
cainta (Rozhkova, 2015a, p. 62).

B HacTosiee Bpems paccCMOTpEHWe [OMEHHOTO MMEHW Kak BMPTYanbHOro uAeHTU(UKaTopa
NPON3BOAMTCA MPEUMYLLECTBEHHO HA JOKTPUHANbHOM YpOBHE. HECMOTPS Ha aKTUBHOE Pa3BUTUE
HayuHOW MbICTIN B 3TOM HanpaBneHum 1 ybeauTtenbHoe 060CHOBaHNE MAGHTUDULMPYIOLLEN YHKLMN
[OMEHHDBIX UMEH, CyAebHas NPaKTUKa, 3@ PeNKMM UCKIIOUEHUEM, HE YAENSAET 3TOMY acnekTy JOMK-
HOro BHUMaHMs. Tak, Hanpumep, B aene «MAO “CoepbaHk” npoTus A. P. KypbaHranuesa» 0 6aHKpoT-
CTBE CYA MWD YKA3an, YTo «JOMEHHOe UMA NPEeACTaBAAeT CO60I YHUKANbHbIA WAEHTUDUKATOP...
JlomeHHOE MMs BbINOMHSAET (hYHKLMI0 YHUKANBHOTO UMEeHN B IHTepHeTe 1 npeacTaBnseT cobok 6onee

% TloctaHoBneHue Mpesuguyma Boicwero Ap6utpaxHoro Cyna PO ot 16 sHBaps 2001 r. no geny N° 1192/00.
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NpOCTOV BapuUaHT 3anucu [IP-appeca. — /. T, E. A.]®». B JaHHOM cfyuae TEPMIUH «UAEHTUGNKATOPY
6bIN UCNONb30BAH 6€3 PaCcKpPbITUA NPABOBON M 3IKOHOMUYECKON 3HAUUMOCTU COOTBETCTBYIOWLEN Ka-
Teropun. B HegasHem pelwenun no geny «000 “becoroH” npotus P. C. EpoxuHa» 0 JOMEHHOM UMEHU
besogon.tv cy Takxe ykasan: «OCHOBHbIMU (hYHKLMAMN JOMEHHOTO MMEHN ABAAKOTCA 06ecneyeHne
AOCTYNa K ONpeaeneHHoi nHGopMaLun, a Takke MHANBMAYANU3aLMs MHHOPMALMOHHOTO pecypca,
COfiepXalLlero 3Ty MHGopMaLio, 1 ero BNagenbLan'e.

CnepnoBatenbHO, Jaxe B TeX CAyYasx, KOGAA cyAbl yTOMUHAKT AEHTU(NLNPYIOLLYI PONb JOMEH],
OHWU, KaK NpaBuo, He PaccMaTPUBAIOT ee KaK OCHOBaHWe A1 NPU3HAHUA 33 JOMEHOM CaMOCTOATENb-
HOr0 NPaBOBOro pexuma.

JloMeHHoe UM Kak CPeACTBO MHAMBUAYAJIU3ALIUN

bonee paankanbHbIM OTPAKEHMEM TEOPUN O LOMEHHOM MMEHU KaK BUPTYaNbHOM MAEHTU(MKA-
TOpe ABNAETCA NOAXO0A, COMMACHO KOTOPOMY JOMEHHOE UMSA pacCMaTpMBAETCA B KauecTBe CpeacTsa
uHAnBMAyanu3aummn. CyTb AaHHOM NO3NULMN 3aKNIOYAETCA B TOM, YTO NPU ONpeaeneHHbIX YCNnoBusx
AOMEHHOe UMs aKTUUECKU BbIMOMHACT Ty e (YHKLMIO, UTO U TOBAPHDBIA 3HAK UMK MHOE CPeACTBO
VHAVBUAYaNNU3aLuu.

Nnes 0 TOM, UTO JOMEHHOE UMA MOXET MHAUBMAYANN3MPOBATD UL, TOBAPbI U YCNYT, BbICKA3aHHasA
Ha 3ape POoCCMICKOro NpaBa UHTENNEKTYanbHON CO6CTBEHHOCTM, TaK MOHPABUNACh pUANUYECKOMY
C0061LECTBY M laXe 3aKOHOAATENI0, UTO B NPOeKTe ueTBepToi yactu MK PO npucytctBoBan naparpad
nof HassaHuem «Mpaso Ha JOMeHHOe UMAY (. 76), B KOTOPOM JOMEHHbIE MEHa PacCMaTpUBanuCh
B KQueCcTBe OfJHOT0 U3 CPeACTB MHAMBUAYanu3aLmn. Kak ykasbiBaet A. W. CaBenbes, OfHOI U3 NPUUMH
OTKa3a OT IAHHOIO NpPOeKTa B MTOre CTano OTCYTCTBUE OMbiTa 3aKOHOAATENbHOIO PerynmpoBaHus
[IOMEHHbIX UMEH B KauecTBe CPeCTB NHANBMAYanu3aLmm 3a pybexom (Savelyev, 2020, p. 531).

HecMoTps Ha NOMHbIN 0TKa3 OT AaHHOTO naparpada B npoekTe ueTBepTomn Yacti 'K PO, Heckonb-
KO NneT B ieNCTBYIOWEN cTaTbe 1483 K PO cpeayn ocHoBaHMIA ANs 0TKas3a B rocyaapCTBEHHON peru-
CTpaLMn TOBApPHOTrO 3HAaKa YKa3blBanoCh TOXAECTBO 0603HAUEHMSA He TOMbKO KNACCUYECKUM 00bek-
TaM UHTENNEKTYanbHON COBCTBEHHOCTU, HO 1 JOMEHHOMY MMEHN, PaBa Ha KOTOPOe BO3HUKNM paHee
AaTbl NPUOPUTETA PErUCTPUPYEMOrO TOBAPHOrO 3HaKa. Yka3aHHOEe MONOXeHWe 6bl10 UCKIKUEHO
n3 TK PO yxe B 2010 r. (Savelyev, 2020, p. 531).

B HacToALLee BpeMA Henb3A OTPULLATb OTCYTCTBUE JOMEHHOIO UMEHM B 3aKPbITOM NepeyHe oxpa-
HAIeMbIX PEe3YNbTaTOB MHTENNEKTYanbHON [AeATEeNbHOCT U CPeAcTB uHauBuayanusauum B MK PO.
3aCnyKMBatT BHUMAHNA aprymeHTbl [l. B. KoxeMAKnHA O TOM, 4TO JOMEHHOE UMA MOXET He WHAN-
BUAYaNu3upoBaTb MHHOPMALMOHHBIA Pecypc B ciyyae, Koraa fIOMeH 3aperucTpupoBaH aAMUHU-
CTpatopom 6e3 HamepeHua UCMONb30BaTh ero B KauecTse cpecTsa aapecauuu (Kozhemyakin, 2019).
B Takom cnyyae He GyaeT BaXHeNwWero CBOWCTBA CPeACTBA MHAUBINAYANU3ALNN — HANNUNS UHAUBU-
Ayanu3mpyemoro 06bekTa, CBA3N MeXAy HUM U CPeACTBOM UHANBUAYANU3ALMN, UTO B KOHKPETHOM

5 TlocTaHoBneHne CeMHAALATOr0 apbUTPAXKHOro anennaLunoHHOro cyaa ot 19 aekabpa 2022 . no aeny NO A60-2544/2021;
onpefenexne BepxosHoro Cyaa PO ot 28 uioHs 2023 1. NO 309-3C23-11305 (oTka3 B nepenaue gena NO A60-2544/2021
8 CyaebHyto Konnernio No 3KOHOMUYecKkUM cnopam BepxosHoro Cyaa PO ana nepecmotpa B nopsaake KaccauMoHHOro
MPOM3BOACTBA JAHHOTO MOCTAHOBNEHNS).

% Pewenune Ap6UTpaxHoro cyaa MockoBckoii o6nacTin oT 9 anpens 2025 r. no geny NO A41-68198/2021. Takke CM. aHanoruy-
HY10 CyAe6HYI0 NPaKTUKa BbILECTOALLMX CyA0B: NocTaHOBNeHNs Cyaa no MHTeNNeKTyanbHbIM npaBam ot 20 okTabps 2022 1.
Ne C01-1735/2022 no meny NO A41-40447/2020; ot 3 mapTa 2022 r. N© C01-717/2021 no geny NO A45-15457/2020; 0T 29 nioHs
2021 r. N2 C01-850/2021 no geny NO A40-162975/2020; ot 13 mas 2019 r. N© C01-331/2019 no geny NO A40-77364/2018;
0T 18 oKTA6ps 2018 . N C01-968/2017 no geny NO A53-1941/2017 u T. .
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CNyyae UCKMIOUAEeT BO3MOXHOCTb KBanM(nUKaLmMu JOMEHHOTO UMEHN Kak CPecTBa MHANBMAYanu3a-
L. OAHAKO OTCYTCTBUE UHAUBUAYANM3NPYEMOTO 06HEKTA B OZIMH MOMEHT HE 03HAUAET, UTO OH HE MO-
KET NOABUTHCA B BY/IyLEM B Clyuae, KOra afiMUHNCTPATOP IOMEHHOTO MEHN HACTPOUT ajipecaLnio
Ha KaKon-Nn6o Be6-CaiiT, Fae pacnonoXUT MHTEPHET-Mara3uH.

[MpaBoBas oxpaHa JOMEHHOr0 UMEHU B COCTaBE UPMEHHOTO HAMMEHOBAHMS

3aCnyXMBaOT BHUMAHUSA W aNbTePHATUBHbIE BAPUAHTbI, KOTOPbIE, XOTA 1 He NOMYYUmn WUPOKOro
06CYXAeHUs B AOKTPUHE, NOTEHLMANbHO MOTYT MPUMEHSATLCA HA NPAKTUKE B KaueCTBE BO3MOXHO-
ro Cnocoba oXpaHbl W 3aWNUTbl AOMEHHbIX UMeH. TaK, B pAfie ClyyaeB JOMEHHOE UMS MOXET BbICTY-
naTb B KQUeCTBE COCTABHOTO 3/IeMeHTa UK NOMHOrO (UPMEHHOrO HauMeHOBaHUSA. B cooTBETCTBUM
cn.1cr. 1483 TK PO opugmnueckoe nuuo — KOMMepyeckas OpraHu3aLms — BbICTYNAET B FpaXAaHCKOM
060poTe nog (UPMEHHbIM HaUMeHOBaHMeM, KOTOpOe ONpeAensieTca B ero yupeguTenbHbIX FOKY-
MeHTax U BKIKUAETCA B EAWHBINA roCyAapCTBEHHbIN PEecTp lopuanYeckux NiL, Npu rocyaapcTBeH-
HOW perucTpaLmum lpuanueckoro niLa. Kpome Toro, COacHo n. 3 ct. 1483 MK PO opuguueckoe nuLo
AOMKHO UMETb OAHO NONHOe (DMPMEHHOE HaUMEeHOBaHMe 1 BNpaBe UMeTb OAHO COKpPALlEHHOe Ha-
MMeHOBaHKe Ha pyCcCcKoM A3blKe.

[laHHbIN Nofxon 0CO6EHHO aKTyaneH Ans A0MeHa BepXHero ypoBHs PO, rie peructpaums JomeH-
HbIX UMEH OCYLLECTBMIAETCA Ha KNPUANMLE, UTO NO3BOMSET aKTUBHO MCMOMb30BaTh HOPMAT JOMEH-
HOTO UMeHM Ans (GUPMEHHOO HAUMEHOBAHMSA K PUANYECKUX NKLL, Hanpumep 000 «P‘,/BﬂEBKA.PGJ»”,
AO «BE3YMATEPWNAJIBI.P®»®, AO «AOM.PO»*,

B nopo6HbIx cnyyasx upmMeHHOe HauMeHOBaHMe, COBMafatoLiee C JOMEHHbIM UMEHEM, 0ueBNa-
HO BbIMOMHSAET (DYHKLMIO WHANBMAYANU3aUMu topuanueckoro nuua. OfHAKO cnepyeT NofuepkHyTb,
UTO OXPAHAETCA HEe CaMO JOMEHHOE UMA KaK TeXHUUECKUI MAeHTU(NKATOP,  TONbKO NKLb CNOBECHOE
0603HaueHue, 3aperucTpUpoBaHHoOE B kKauecTBe (MPMEHHOTO HaMEHOBaHNS PUANYECKOTO NnLa.

Xota Cyg No MHTeNneKTyanbHbIM MpaBaM OTMEYAET, UTO «KOMMEpPYECKasa OpraHu3auus Brnpase
yKa3blBaTb CBOE ()MPMEHHOE HaMMEHOBaHWe B JOMEHHOM MMEHU B CeTW VIHTepHET U 3anpelatb
VHbIM BfafienbLam JOMEHOB UCMOMb30BaTb TOXAECTBEHHOE WW CXOLHOe [0 CTeneHU CMelleHus
C )pMeHHbIM HAMMEHOBaHNEM 0603HaUeHNEe B JOMEHHbIX MMEHaX»?, MpaBOBYI CYLHOCTb AOMEH-
HOTO MMEHW 3TO He NPOACHAET, Tak Kak JOMEHHOE MMs NonafaeT B paccMaTpuBaeMom cnyyae B ce-
py NpaBoOBOK OXPaHbl MHOTO 06BEKTA — OXPAHSEMOT0 B CUY 3aKOHA CPeACTBa UHANBUAYaNU3aLuy,
(hMPMEHHOro HanMeHOBaHMUS.

[MpaBoBas oxpaHa JOMEHHOr0 UMEHU B COCTaBe U B KA4ECTBE TOBaPHOIO0 3HaKa

AHanoruyHas npo6nemaTuka Ha nepBbii B3rAA NPOCEXUBAETCA U NP PACCMOTPEHUU JOMEH-
HbIX MMEH C TOUKMN 3peHNs 3aKOHOAATENbCTBA O TOBAPHbIX 3HaKaX. CerofiHs He BO3HUKAET COMHEHN,
yTo NpM CO6MIOAEHNM TPEBOBAHNI 3aKOHOAATENbCTBA 0603HAUEHNE, NCMONb3YeMOe B KauecTBe J0-
MEHHOTO UMEHMU, MOXET BbITb 3aPErncTPUPOBAHO KaK TOBAPHbIA 3HAK?.

ToBapHble 3HaKK, cofepxallie B ce6e JOMEHHble MMEHa, Mbl MOXEM HATU CPeau MexayHapos-
HbIX perucrpauui, Hanpumep NO 1830227 domain.com (oxpaHseTca ana ycnyr knaccos 35, 38, 42,

7 HH 5032236537.

' IHH 9111028470.

" WHH 7729355614.

2 TloctaHoBneHue Cyaa No MHTENNEKTyanbHbIM NpaBam ot 16 MioHa 2023 1. N© 01-915/2023 no geny N A14-9738/2022.

7 [lanee B HACTOSLLEM Pa3fene nof TEPMIUHOM TOBAPHbIA 3HAKY NOHUMAKOTCA TAKKE 11 3HAKW 06CNYKIBAHIS, ECMIN He YKa-
3aHO MHOe.
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45 MexayHapoHoW Knaccudukaummn ToBapos 1 yenyr (nanee — MKTY)), N© 1851376 traveling.com
(oxpaHﬂeTcn KaK 1A T0BApOB Knacca 09, Tak 1 Ans yenyr knacca 39 MKTY) unu N@ 1778622 komus.com
(Takke oxpaHaeTca Ans 60NbLUIOT0 NepeyHa ToBapoB v ycnyr) u np. Mpu 3TOM 3a4acTyio INEMeHT .com
B pacCMaTpUBAEMbIX CNyYasiX BbiJeNeH B KAUECTBE HEOXPaHAEMOro.

AHann3 peecTpa PoCCUNCKIMX TOBAPHbIX 3HakoB MefepanbHOM CYX6bl MHTENNEKTYaNbHOW CO6-
cTBeHHocTU (PocnaTteHTa)? TaKKe nokasblBaeT Hannumne 6oMblLIOro KOMMYecTBa JOMEHHbIX UMEH, 3a-
PErucTpUpPOBaHHbIX B KAUeCTBe TOBAPHbIX 3HAKOB, Hanpumep NO 265062 Amazon.com (oxpaHseTcs
And ycnyr knaccos 38, 39 n 41 MKTY), N° 931965 Alibaba.com (OXpaHﬂeTCﬂ Ans 60NbLIOro NepeyHs To-
BAPOB M YCIYr) U MHOTUX APYruX.

Takum 06pa3om, camo 0603HaUeHNe, UCNOMb3yemMoe B KauecTBe JOMEHHOTO UMeHH, Npu cobnioge-
HUW U3BECTHBIX TPEOOBAHMIA MOXET 6bITb 3aPErMCTPUPOBAHO B KAUeCTBE TOBAPHOIO 3Haka. OfHaKo
JaHHOe 06CTOATENbCTBO NPABOBOI NPUPOAbI AOMEHHOO UMEHM He PaCKPbIBAET, Tak Kak B 3aKOHOa-
TeNbCTBE 0 PermcTpaL i TOBapHbIX 3HAKOB NPeACTaBNseMble Ha PerucTpaLmio 0603HaueHns paccmar-
PUBAIOTCA He C TOUKM 3PEHUA UX NPABOBOI NPUPO/bI, 8 C TOUKN 3pEHUS COOTBETCTBUA TPeGOBAHUAM,
YCTAQHOB/IEHHbIM 3aKOHOM i1 PErUCTPaLym B KaueCTBe TOBAPHbIX 3HAKOB.

bonblumii MHTEPEC C HayYHON TOUKKM 3PEHNS U C TOUKM 3PEHNS aHanu3a NPaBoBON NpUpoabl 4o-
MEHHOTO MMEHM NPeaCTaBNAET BO3MOXHOCTb NONYUYEHUs B OTHOLIEHUM JOMEHHOTO MMEHN NPaBOBO
OXpPaHbl KaK 06LLen3BeCTHOr0 TOBAPHOIO 3HaKa.

Poccuiickoe rpaaaHckoe 3aKoHOAaTeNbCTBO NPeANonaraeT, uTo NnLo, MCNonb3yloliee 0603Haue-
HUe B KaueCTBe TOBAPHOI0 3HaKa, A0MKHO 06PaTUTbCA B POCNATEHT C COOTBETCTBYIOLUM 3asIBNIEHNEM
ANs PaccMoTpeHns PocnaTeHTOM BONPOCA O NPU3HAHWUM TaKOro 0603HaUYeHUS 06LLeN3BECTHbIM TO-
BapHbIM 3HAKOM (n.1¢1.1508 TK P®). Cnegyet OTMETUTb, UTO TAKOE 0603HAUEHME MOXET KaK ObITb 3a-
pErucTpUpoBaHO B KauecTBe TOBAPHOIO 3HaKa, Tak U He UMEeTb Takon peructpaumu. CneaoBatenbHo,
He UCKIoYeHa CUTyaLms, Koraa agMUHUCTPATOP LOMEHHOIO UMEHUN, KOTOPOE He OXPAHAETCA B Kaue-
CTBE TOBAPHOIO 3HaKa, NOMYYUT NPABOBYIO OXPaHY B OTHOLIEHUN TAKOTO JOMEHHOIO UMEHM B CBA3M
C €ro WKPOKOI M3BECTHOCTbIO B POCCUN CpeAiu COOTBETCTBYIOLLMX NOTPEBUTENEl B OTHOLIEHUM ONpe-
JeNeHHbIX TOBApPOB M0 pelleHnto PocnarteHTa.

Mpw 3TOM Cpeam 06LEeM3BECTHBIX TOBAPHBIX 3HAKOB 6€3 Tpya MOXHO HAalTI 11 TOBAPHbIE 3HaKM CO
CNOBECHbIMM 3NeMeHTamu, COCTOALMMN U3 AOMEHHbIX uMeH, Hanpumep N2 176 ozon.ru, N2 168 auto.
ru, N 87 @mail.ru v np.?

KoHCTUTyumoHHbIA Cya PO pasbacHun, UTo «06LIEN3BeCTHOCTb TOBAPHOTO 3HaKa (1Cnonb3yemo-
ro B KauecTBe TOBAPHOIO 3HaKa 0603HauYeHNA) ABNAETCA (DAKTOM 06bEKTUBHOW eMCTBUTENbHOCTH
1 NpoLeaypa NPU3HaHKA TaKOro TOBAPHOTO 3Haka (0603HaUeHNA) 061LeM3BECTHBIM TOBAPHbIM 3Ha-
KOM MMEET LieNblo NOATBEPXAEHNE NN ONPOBEPXEHNE AAHHOTO (haKTa, @ He ero BO3HUKHOBEHMEN?,

Takum 06pa3om, LOMEHHOE UMS MOXET UCMOMb30BaTbCA B KaUeCTBE TOBAPHOIO 3HaKa U B onpefe-
NEHHbI MOMEHT NPUOBPeCTY CTaTyC 06LLEN3BECTHONO TOBAPHOIO 3Haka opmanbHO 6€3 Kakon-nin-
60 perucrpayuu, NOCKONbKY BO3HUKHOBEHME TaKOro CTaTyca OT PerucTpaLun He 3aBUCKT, HO NOJ-
TBEPXaaeTca PocnaTeHTOM B paMKaX COOTBETCTBYIOLLEN NpoLeaypbl.

2 BepeHne peectpa ocywectensetcs GegepanbHbiM UHCTUTYTOM NPOMbILNEHHOM CO6CTBEHHOCTH.

Z Bce yKa3aHHble 3HAaKN SBNAKOTCA CIOBECHO-M306pa3nTeNbHbIMU. NS Lenel HacTosWei CTaTbi Mbl MPUBOANUM TONbKO
C/IOBECHDIE 3NEeMEHTbI YKa3aHHbIX 3HaKOB. C MONHbIMM BEPCUAMI 3HAKOB MOXHO 03HaKOMUTbCA B [lepeuHe obuen3sect-
HbIX B Poccuiickoit DefiepaLy TOBApHbIX 3HaKoB PocnateHTa.

% TyHkT 3.2 onpegenenus Konctutyumonnoro Cyaa PO «Mo 3anpocy Cyaa no WHTennekTyanbHbIM npaBam O nposepke
KOHCTUTYLMOHHOCTY NOANYHKTA 3 NYHKTa 6 CTaTbi 1483 1 cTaTb 1508 IpazaaHcKoro kogekca Poccuitckon Megepaumnn»
0T 19 ceHTA6pA 2019 . N2 2145-0.
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C TOUKM 3PeHNA YCTaHOBNEHUS NPABOBOI NPUPOAbI JOMEHHOTO UMEHM 3TO 03HAYAET, UTO B PaM-
Kax POCCUIACKOW NPaBOBOW CUCTEMbI HE UCKMIOUAETCA NPaBoBas KBANMMUKALNA JOMEHHOTO UMEHM
B KauecTse 0611eM3BeCTHOrO TOBAPHOTO 3HAKa, T. €. 0603HaUeHNs, 06/134aI0LEr0 DYHKLNAMN OT/e-
NeHns TOBapOB OJHOMO NPOU3BOAUTENS OT APYrOro, YKA3aH!sA Ha UCTOUHUK NPOUCXOXAEHNS TOBApa,
PEKNAMHON 1 MHBIMMU PYHKLMAMM, KOTOPbIE XapaKTepHbl UMEHHO fi/15 TOBAPHbIX 3HAKOB, a He CPe/CTB
aapecaumm.

[paBoBas oxpaHa JOMEHHOTO UMEHU B COCTABE U B KA4ECTBE KOMMEPYECKOTO o0603HayeHns

[lpyrum anbTepHATUBHBIM CMOCOHOM OXPaHbl JOMEHHOIO UMEHN TEOPETUUECKN MOXET BbICTYNATb
1Cnonb30BaHMe JOMEHHOIO MMEHU B COCTaBe KOMMepUeckoro 06o3HaueHus. TK PO He cogepxut
YETKOro OnpefeneHns KOMMEPYeCKoro 0603HaueHus, YTo NPULAET JAHHOMY MeEXaHWU3My MMOKOCTb
1 aanTUBHOCTb Ha NPaKTUKe. BMecTe ¢ TeM 3akOHOAATeNb YCTAaHOBMA ONpeAeneHHble TpeboBaHus
K OXpaHAemMoMy KOMMepueckoMy 0603HAueHWIo: OHO AOMKHO 06/1afaTb AOCTATOUHbIMW Pa3nnum-
TeNbHbIMM MPU3HAKAMM U €r0 UCMONb30BaHNe AN UHAMBUAYANN3ALMN NPEANPUATUAS AOMKHO BbITb
U3BECTHO B Npefenax onpezenexHon tepputopun (n. 1ct. 1539 K P®). OTaenbHo 3aKoHoaaTeNnb npsa-
MO YKa3blBAaeT Ha BO3MOXHOCTb MPUMeHeHUs 0603HaUeHUs B ceTU VIHTepHET. 3T0 CBMAETENbCTBYET
0 TOM, UTO (PYHKLMS KOMMEPUECKOro 0603HaueHNs Kak CpeacTBa MHAMBMAYANM3aLMM pacnpocTpa-
HAETCA M Ha UMQPOBYIO Cpeay, a Camo 0603HAUEHNE MOXKET GbiTb UHTErpUpPOBaHO, HaNpumep, B AO-
MEeHHOE UMS.

Ho MOXeT nn camo [OMEHHOe WMA MOMYYNTb NPABOBYI OXPaHY B KauecTBe KOMMEPUECKOro
0603HaueHns?

CornacHo no3uumn Cyfa no MHTENNEKTYanbHbIM NpaBaM «fns TOro, 4Tobbl 0603HaUeHNe, BXO-
Aslee B COCTAB [JOMEHHOTO MMEHU, NPUoBpeno CTaTyc KOMMepPUecKkoro 0603HauYeHUs, OHO JOMK-
HO OTBeUaTb TPe6OBAHMAM, NPeabABAAEMbIM AEACTBYIOUMM 3aKOHOAATENbCTBOM K KOMMEPUECKUM
0603HaueHnAM»®, OfHako Aanee Cyn 3aKMYaEeT, UTO JOMEHHOE UMSA He ABNSETCA CPefCTBOM WH-
AVBMAYanu3aLmm, NCKIOUNTENbHOE NPaBO Ha CaMo No cebe JOMEHHOe UMSA KaK Ha KOMMepueckoe
0603HaueHNe BO3HUKHYTb He MOXeTZ,

MpeacTaBnaeTcs, Uto fAHHOE OAHO3HAuHOe cyxaeHue Cyaa No MHTeNNeKTyanbHbIM Npasam cy-
LWECTBEHHO CYXAeT NpaBOBble rPAHULbl KOMMEPUYECKOro 0603HaUYeHNS KaK TaKOBOTO W HOCUT ANC-
KYCCMOHHbIN XapaKTep. B To e Bpems, Kak NpaBuabHo ykazan Cya, ANS TOro UTo6bl JOMEHHOe UMS
npuobpeno craTyc KoMMepueckoro 0603Ha4YeHus, OHO JOMKHO COOTBETCTBOBATb KPUTEPUAM, yCTa-
HOBNEHHbIM MyHKTOM 1 cT. 1539 TK P®, koTopble Mbl ynoMAHyNK paHee. Paccmotpum ux 6onee no-
Apo6HO.

Kpumeputi 1: obnapaHue [OCTATOUHbIMI PA3NMUUTENbHBIMM MpPU3HAKAMU. 3aKOHOAATENbHO
He onpefieneHbl KOHKPETHbIE JOCTATOUHbIE pa3NnuumMTENbHbIE NPU3HAKK, TEM He MeHee per analogiam
BO3MOXHO NPUMEHEHUe KpUTepUeB AN oNpefeneHns pa3nuunTenbHol cnocobHOCTM 0603HaUEHN,
PerucTpupyembix B KauecTse TOBAPHbIX 3HakoB (cT. 1483 K PO).

Takum 06pa3om, OTCYTCTBYIOT NPaBOBble NPENATCTBUA ANA NPUOGPETEHNS B KOHKPETHOM CUTY-
aLmMn pasnuumuTeNnbHbIX NPU3HAKOB 0603HAUEHUEM, UCTOMb3YEMbIM B KQUECTBE JOMEHHOO MMEHN.

Kpumeputi 2: n3BecTHOCTb B Npedenax onpeaeneHHon Tepputopun. Kak otmeuaet Cya no uHTen-
NeKTyanbHbIM NpaBam, «[B] 3ToM NposABNseTcA CBA3b NPaBoo6naaaTens ¢ NoOTpe6bUTENAMN: TONbKO
W3BECTHOE 0603HaueHWe MOXET MpPETeH[oBaTb HA MPU3HAHWE ero KOMMepuecKMM 0603HaueHu-
eM M, COOTBETCTBEHHO, TONbKO HAa Takoe 0603HaueHWe BO3HWKAET MCKMIUUTENbHOE MpaBo. ..[0]

% TlocTaHoBneHne Cyaa nNo UHTeNNEKTYanbHbIM NpaBam ot 28 anpens 2017 . N2 C01-301/2017 no geny N2 A60-1837/2016.
% Tamxe.
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C06EHHOCTb NPABOBOrO PexiMa KOMMePUECKOro 0603HaueHUs Kak CPeacTBa MHAMBMAYANM3aLnm
COCTOWT B TOM, UTO OHO OXPAHAETCA He Ha Bcen TeppuTopumn Poccuitckon Meaepauuu, a B npege-
nax rpaHuL, CBOer M3BECTHOCTU»?,

MoxeT nn foMeHHOe MMA NpUobPecT U3BECTHOCTb B Mpefenax onpefeneHHon Tepputopumn?
MpencraBnseTcs, uTo OYeBNAHbIE NPENATCTBIA AN1A 3TOM0 OTCYTCTBYIOT. Cpefu KpUTepUEB ANs OLEH-
K1 Takoi M3BecTHOCTM Cya N0 MHTENIEKTyanbHbIM NPaBaM HasbiBaeT (1) ANUTENbHOE U UHTEHCUB-
HOe UCNoNb3oBaHWe 0603HaYeHMs Ha ONpeeneHHoi Tepputopuu; (2) NponsBeeHHbie 3aTparbl
Ha peknamy; (3) 3HaunTenbHble 06beMbl peanu3aLmun TOBapOB 1 OKA3aHMA YCAYT Mod 3TUM 0603Ha-
yeHuem; (4) pesynbTatbl Onpoca notpebutenei TOBapoB OTHOCUTENIbHO U3BECTHOCTH, JlaHHble KpU-
Tepumu NPeacTaBnsaT cob60i numerus apertus, T. €. OTKPLITbIA NepPeyeHb, U MOTYT BbITb AONONHEHDI
W APYrUMUI B KOHKPETHOM CUTYaLLMK.

JlomeHHOE UMs MOXET NPUOBPECTI 3BECTHOCTb B Npefenax onpeaeneHHoN TeppuTopui, Hanpu-
Mep, ecnu nNpeanpuHUMaTenb BefeT KOMMEPYECKYH0 AesTeNbHOCTb MO NpoAaxe TOBApOB NOTPe6y-
TENAM Ha Hel. BO3MOXHOCTb 40CTyNa K Be6-caiTy npeanpuHuMaTens u3 nio6oro yroaka cTpaHbl
NN n3-3a pybexa, 6e3yCcnoBHO, He SBNSETCA 0CHOBAHWUEM AN PACNPOCTPAHEHUA NPABOBOM OXpPaHbl
Ha BCe TaKue TeppuTOPMU. B fAHHON CUTyaLuM MOTYT GbITb NPUMEHEHbI ApYrUe KPUTepuu: reorpa-
(h1st NOKA30B 1 reoTapreTMHr NPU Pa3melLeHn peknambl COOTBETCTBYIOWLEr0 Be6-caliTa, TeppuTo-
pus GaKTMUeCKUX Npoaax TOBapOB, KONMUECTBO OT3bIBOB O TOBapaX Ha Be6-canTe® u np.

Takum 06pa3om, KpUTepUid U3BECTHOCTH HA ONpPeJeNneHHON TePPUTOPUM B OTHOLIEHNN OMEHHOTO
UMEHMN B KOHKPETHON CUTYaLMN MOXET 6bITb COBNIOAEH.

Kpumeputi 3: ynotpe6nenne ans csoero npeanpustua. B nyHkre 1 ct. 1538 TK PO npu nepeunc-
NeHuM BUAOB NPeAnpUATUIA, B OTHOWEHUN KOTOPbIX MOXET 1CMOMb30BaTbCA KOMMEpUEeCkoe 0603Ha-
ueHue, AaHa OTCbIKa Ha CT. 132 TK PO, rae npeaycMoTpeHo neranbHOe onpefenexne npeanpuaTus
KaK UMyLLECTBEHHOTO KOMNEKCA, UCMOMb3yeMoro Ans OCYLEeCTBAEHIUS NPeanpUHUMATENbCKON Ae-
ATENbHOCTH.

CornacHo cnoxusluencs npaktuke Cyaa no MHTENNEKTYaNbHbIM NPaBaM «roCyAAPCTBEHHAN peru-
CTPaLys NPeAnpuUsTUA B KAUeCTBE 06BEKTA HEABUXKMUMOCTH, UCXOAA U3 XapaKTepa NPaBOOTHOLEHNI,
He SIBNAETCA HEOOXOAUMbIM YCNOBUEM BO3HMKHOBEHNSA MPaBa Ha KOMMepUYeckoe 0603HaueHne»™,
Hanpumep, B ogHom 13 aen Cya o MHTENNEKTYanbHbIM NpaBam NPU3HaN AOCTaTOUHbIM Hanuuue Ao-
roBOpa apeHfbl NOMELLEHNH, TaKKe YKa3aB, UTo «3asBUTENIEM 3aK/TIOUEH... J0TOBOP apeHAbl HEXMNO-
ro NOMELLEHMSY, 3 KTONOBHBIMU 0hMCaMM NPOAAX 3aABUTENS NO NPONU3BOACTBY NEXAKOB /151 KMBOT-
HbIX, Uepe3 KoTopble NPOAYKLMA BBOAUTCA B rP/AHCKIMIA 060POT Noj 0603HaueHuem “Pet’s Love”,
ABNSAIOTCSA BUPTYa/bHbIE Mara3uHbl OTBETUNKA HA CaliTax MapKeTnnencos https://www.wildberries.ru/
n https://www.ozon.ru/»".

Moso6Hoe TONKOBaHME MPABOBOW KAaTeropuu NpeanpuaTUs NPefoCTaBASET WUPOKNE BO3MOX-
HOCTU NS NPaBOBOM OXPaHbl 11 3aWMUTbl KOMMEPUECKUX 0603HaUeHMI BCeX NpesnpuHuMaTene,
a He TONbKO TeX, KOTOPbIE UMEIOT 3aperncTpUpOBaHHble NPEANPUATUSA KaK 06bEKTbI HEABIKIMOTO
umywecTsa. GakTMUeCckn cyn Nowen faxe Aanblue AaHHONW WAeWN NPU3HAB BUPTYasbHble MarasuHbl
Ha MapKeTN/IeNcax «rofnoBHbIMU O(hUCaMi MPOAJANKY.

7 TocTaHoBneHne Cyaa no MHTENNEKTYanbHbIM NPaBam oT 4 anpens 2025 r. N C01-178/2025 no aeny N2 A63-22156/2023.

B Tamxe.

»  PeweHue Cyaa no MHTEANEKTYaNbHbIM NpaBam oT 16 AHBaps 2025 1. no aeny NO CUM-759/2024.

% MocTaHoBnenns Cyaa no MHTENNEKTyanbHbIM NpaBam oT 22 Hosbpa 2019 . N© C01-778/2019 no geny NO A33-2388/2018,
ot 24 nions 2018 1. N© C01-547/2018 no peny N A79-11966/2017.

3 Pewenue Cyaa no MHTENNEKTYanbHbIM NpaBam oT 16 aHapsa 2025 r. no geny NO CIM-759/2024.
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Takum o6pa3om, aHanu3 npakTuku Cyaa no MHTENNEKTyanbHbIM NPaBaM NOKA3bIBAET, YTO 0603Ha-
UeHUsl, KOTOpble WUCMOMb3YITCA B WHTEPHET-MarasuHax Ha MapKeTnnencax, NpU3HATCA CyaoM
KOMMepueckumin 0603HaueHnsMI, Hanpumep Pet’s Love npu peanu3auuv TOBapoB ANS KNBOTHbIX
Ha nnatdopmax Wildberries unu Ozon®.

HecmoTps Ha TO UTO POCCUICKUIA NPaBONPUMEHUTENb B HACTOsILLEE BPEMS He TOTOB PacCMaTpy-
BaTb JOMEHHOE UMSl B KauecTBe CaMOCTOATENbHOTO KOMMEPUeCKoro 0603HaueHus, npeacTaBnser-
Cfl, UTO rMOBKOCTb [AHHOTO NPABOBOrO MEXaHW3Ma MO3BONAET MpW COBNOAEHUU YCTAHOBNEHHbIX
B M. 1cT. 1539 K PO KpuTepues NpuinTu K BbIBOAY O NMPUHLUNNANBLHON BO3MOXHOCTH KBANU(UKaLMN
LOMEHHOTO UMEHU B KauecTBe KOMMEPUECKOro 0603HaueHNs No POCCUIICKOMY NpaBy.

TeMm He MeHee 13 3TOro CeayerT, uTo He Nio6oe JOMEHHOe MMA MOXET NPETeH0BaTb Ha TaKyio Npa-
BOBYI0 KBanuukaumio. Tonbko Te JOMEHHblE MMEH], KOTOPbIE 06M13aaKT A0CTATOUYHBIMU PA3NNUM-
TeNbHbIMU NPU3HAKAMK 1 CTaNK U3BECTHbIMM B pe3ynbTaTe (PaKTUYeCKOro UCNOAb30BAHUA ANS UH-
AVBUZYANN3aLMN NpeanpusTUa B npesenax onpeaeneHHon Tepputopun, MoryT 6biTb PacCMOTPEHDI
B KauecTBe KOMMepuecknx 0603HaueHui.

JloMeHHoe UMs Kak pesynbrar yenyru

OTHeceHMe JOMEHHbIX UMeH K pe3ynbTatam yciyr 6a3mpyetcs Ha uaee, UTo NpoLecc co3faHus
11 UCNOMNb30BAHUA AOMEHHOTO UMEHU HEePa3pbIBHO CBA3AH C 1eATENbHOCTbIO PErncTpaTopa, KoTopbli
ABNAETCA CTOPOHOI 10roBOpa 06 OKa3aHNN YCyr perncTpaLui, NPUHNMAET 3asIBKY Ha perncTpauuio,
BHOCUT COOTBETCTBYHLNE U3MEHEHUS B PEECTP JOMEHHbIX UMEH 1 MPUHMUMAET ONnary 3a perncrpa-
LMIO 1 @XeroHoe NpoaneHue perucTpaLumu fomeHHoro umenn (Kozhemyakin, 2019, p. 72).

3Ta No3uuUMA HaWna OTPaXeHue B cyae6HON MpakTuke. Tak, B CaMOM, NOXanyi, U3BECTHOM
[0 HACTOAILLEro BPeMeHN HACNeACTBEHHOM CrMope O MpaBe Ha AAOMeHHble UMeHa® cyg npuwen
K BbIBOAY O TOM, UTO [JOMEHHOE UMS NpeacTaBAsieT cO60M YCnyry, OKa3biBaeMylo perucTpaTopom
Ha OCHOBaHMW [JOroBopa OKa3aHWA ycnyr, u caenan 3akniyeHne 0 HEBO3MOXHOCTU Hacnepo-
BaHUA JOMEHHOro umenn (nogpobHee cm. Kozhemyakin, 2019, p. 34-37). B npakTuke ap6utpax-
HbIX CYA0B MOXHO BCTPETUTb aHANOrMUHY0 No3uumio: «MpnobpeTeHne nNpaB Ha AJOMEHHOE UMS
03HauaeT npuobpeTeHne NpaB N 0653aHHOCTEN AAMUHUCTPATOPA JOMEHHOTO UMEHM, BOSHUKILIMX
3 10roBOPa 06 OKa3aHWUM YyCayr perncTpauuu AOMEHHOro umeHu. Npogaxa npas Ha AOMEHHOe
UMSi 03HAQUaAET 3aMeHY CTOPOHbI B NPaBOOTHOWEHMN NO [OrOBOPY 06 OKa3aHUM YCAYr perucrpa-
LMW JOMEHHOrO UMEHU, B pe3ynbTate KOTOPOW NMpPEXHWUIA NONb30BaTeNb BbiGbIBAET M3 NPaBOOT-
HOLIEHUA C PErucTpaTopoMm, Ha ero MecTo CTaHOBUTCA npuobpeTaTenb NPaB Ha JOMEHHOe UMS.
[loroBop 0 nepegaue npaB Ha AOMEHHOE WM, 3aKIOUAEMbIIl MeXAY MPEXHUM W HOBbIM MOMb-
30BaTeNsIMK, NPeACTaBNAET CO60I JOrOBOP, COAEPKAHUEM KOTOPOrO ABNAETCA OfHOBPEMeHHas
yCTynKa npaBa TpeboBaHMsA U NepeBof f0Mra B 0653aTeNbCTBa MeXY N0Nb30BaTeNeM U perncrpa-
TOPOM JOMEHHOT0 MMEeHU»*. Ha OWr6OUHOCTb TaKOro NOoAXoAa B CyAe6HON NPaKTUKE YKa3blBaeT
[1. B. Koxemskuu (Kozhemyakin, 2023, p. 41).

KoHuenumsa, paccmatpuBarllas [OMEHHOE WM  MCKIOUNUTENbHO KaK yCiyry, a npaso
Ha Hero — Kak 06s3aTenbCTBEHHOE, BO3HUMKLLEE B CUNY AOrOBOPA OKa3aHWUs YCAYr perncrpaumum
W CYWECTBYIOLIEE MCKMIUUTENbHO MEXAY PEerncrpatopom W afMUHUCTPATOPOM, He 06bACHSET
1 He MOXET 06bACHUTb BbICOKYK CTOUMOCTb TOFO MW MUHOTO JOMEHA HA BTOPUYHOM pbiHKe. Ecnn
AOMEH JeiCTBUTENbHO BbIN 6bl NN YCNYTrON, NOFMUHO NPEANONOXKMTb, UTO CaMO CyLLECTBOBAHME

2 Pewenue Cyaa no MHTENIEKTYaNbHbIM NpaBam ot 16 aHBapa 2025 r. no geny NO CUMN759/2024.
3 PeleHue MbITULIMHCKOTO rOPOACKOro cyaa MockoBckoi 06nactu ot 30 Hos6psa 2011 T. no geny NO 2-4006/2011.
% ToctaHoBneHune Cyaa No MHTENNEKTYanbHbIM NpaBam oT 2 anpens 2024 1. no geny N2 A40-160906/2022.
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BTOPUUHOTO PbiHKa TepAno 6bl CMbIC, MOCKONbKY NPaBO Ha AOMEHHOE MS B TAKOM C/lyyae He ume-
10 6bl CAMOCTOATENBHOM LIEHHOCTU ANA NULL, HE YUaCTBYIOLIMX B JOTOBOPE PErncTpaLum.

JloMeHHOe MMS! KaK UMYLLECTBEHHOE npaso

CornacHo ct. 128 TK PO K MMyLLeCTBY MOXET ObITb OTHECEHO WHOE UMYLLECTBO, BKKOYAs UMYyLLe-
CTBEHHble NnpaBa. lepeueHb UMYLECTBEHHbIX NPaB B POCCMICKOM 3aKOHOAATENbCTBE OTKPLITHIN,
yTO NO3BOASET MMHKO NOAXOAUTL K KBANN(MKALMN PA3NNUHBIX 0GHEKTOB U ABNEHNI B KAUECTBE UMY-
LecTBa B rPanaHCKO-NPaBOBOM CMbICHe.

JTa 0CO6EHHOCTb NPABOBOrO PerynnMpoBaHus NO3BONSAET PaccMaTpMBaTh JOMEHHbIE MMEHA B Ka-
yecTBe 061HEKTOB UMYLLECTBEHHbIX NPaB, MOCKONbKY OHN 06/13JaK0T NPU3HaKaMn 060pOTOCNOCOBHO-
CTW, 3KOHOMMYECKOW LIEHHOCTH 11 BO3MOXHOCTbIO YUACTUs B FPAXAAHCKOM 060poTe.

B poccuiickol rpaxpaHCKo-npaBoBON [OKTPUHE OTCYTCTBYKOT CEPbe3Hble apryMeHTbl NpOTUB
NPU3HaHNS NPaBa Ha JOMEHHOE MM UMYLLECTBEHHbIM. EfMHCTBEHHBIM OCHOBAHIMEM, 3aCTABASIOLNM
COMHEBATbCA B 3TOM KOHLENLMI, IBMSIETCA OrPAaHNUYEHHBINA CPOK PErucTpaLum AoMeHa. TeM He MeHee,
MO MHEHWI0 HEKOTOPbIX YUEHbIX, CPOUHBIN XapaKTep PerucTpaLui JOMEHOB He UMeET B JaHHOM Cny-
yae onpefensaLLero 3HaYeHUs B TOM YMC/Ie MOTOMY, UTO PerucTpaLms AOMEHa MOXeT 6biTb Npoane-
Ha HeorpaHuueHHoe Konnuectso pas (Danilenkov, 2018, p. 98).

Tem He MeHee B CyAe6HON NpaKTUKe HA JaHHbI MOMEHT OTCYTCTBYET YCTOABLUMIACA NOAXOA K KBa-
NUhUKaLMnm [OMEHHOTO UMEHU B KQUECTBE 0ObEKTA MMYLLECTBEHHDIX NPaB, UTO, OfHAKO, HE MeLIaeT
BbIJENUTb rOCNOACTBYIOLLEE MHEHWE N0 JaHHOMY BOMPOCY.

C 0HOW CTOPOHbI, CYAbl HE MPU3HAIOT JOMEHHbIE UMEHa 06bEKTaMI MMYLLECTBEHHbIX MPAB, UTO Ha-
TMAAHO NPOJEMOHCTPUPOBAHO B NOCTaHOBREHUM No feny «A. C. [paues npotus 000 “CaHTexnnact”»»,
B pamkax AaHHOrO fiena anenisuMOHHbIA CYA, aHanu3npys Tpe6oBaHus 0 pacnpeseneHun o6Ha-
PYXEHHOIO MMYLLECTBA NTMKBUAMPOBAHHOIO OPUANYECKOTO NULA B BUAE JOMEHHOTO UMeHM pnd.ru,
He NPuU3Han JOMEHHOEe UMA 06bEKTOM, 06N13A0LLMM NOMHOLLEHHbIM UMYLLECTBEHHbIM COAEPXaHUEeM.
HecmoTps Ha TO UTO JOMEHHOE MM NPOAOMKANO0 HbITb 3aPErncTPUPOBAHHDIM 3 NUKBUAUPOBAHHbIM
06LecTBOM, CyA (haKTUUECKN NCXOAMA U3 TOTO, YTO NPABO afMUHUCTPUPOBAHNSA LOMEHA BbITEKAET
13 JOFOBOPHbIX OTHOLIEHWIA MEXAY aAMUHNCTPATOPOM U PErUCTPATOPOM.

C Apyroii CTOPOHbI, B aKTyasbHON POCCUICKON CYABHON NPAKTUKe OTPAXKEH U NPOTUBOMONOXKHbIIA
NOAX0A, KOTOPbIA NOAAEPXKMBAETCA MHOTUMM KACCALMOHHBIMM Cyfamu, B TOM uucne CyaoM no WUH-
TeNNeKTyanbHbIM NpaBam. B uacTHoCTM, B NocTaHoBAeHNN no feny «Rado Uren AG, Longines Watch
Co. Franciion Ltd., Certina AG npotus 000 “AkBamapuH”» Cyf N0 UHTENNEKTYanbHbIM NpaBaMm, COXpa-
HSAS B CUNe CyaebHble aKTbl HUKECTOSLMX MHCTAHLMIA, COMNACUACA C BbIBOAAMM apOUTPAXHOIO Ccyaa
NepBON WHCTAHLMKM O TOM, YTO «NPABO afMUHUCTPUPOBAHMSA JOMEHHOMO UMEHW IBNAETCA UMYyLLe-
CTBEHHbIM NPaBOM, UMEIOLMM AEHEXHYI0 CTOMMOCTb U Y4acTBYIOWUM B 060pOTe, HA KOTOPOE MO-
KET 6bITb 06PALLEHO B3bICKaHWE B paMKax UCMONHUTENbHOTO NPONU3BOACTBA AN1A YAOBNETBOPEHNSA
[eHeXHbIX TPeGOBAHNI O B3bICKAHUN»®,

K ToxgectBeHHoMy BbiBoAy CyA MO MHTENNEKTYaNnbHbIM NpaBaM NpULen 1 B APyromM NoCTaHOBNe-
HUM NO CMOPY TeX e CTOPOHY.

% TlocTaHoBneHue MepBoro apbuTPaXKHOro anennALMOHHOro cyaa oT 24 MapTa 2025 r. no aeny NO A43-4370/2024.

% MoctaHoBneHne Cyaa no MHTENNEKTYaNbHbIM NPaBaM oT 9 Aekabpsa 2015 r. NO C01-502/2015 no aeny N° A56-83807/2014;
onpenenenne BepxosHoro Cyaa PO ot 2 mapra 2016 . N© 307-3C16-380 (oTkasaHo B nepegaue aena NO A56-83807/2014
B CynebHyio Konnernio no IKOHOMMYeCKUM cnopam BepxosHoro Cyaa PO ans nepecmoTpa B NOpsfAKe KacCaLMOHHOMO
MPOU3BOACTBA IAHHOO MOCTAHOBNEHMNS).

¥ TocTaHoBnenne Cyaa no UHTeNNEKTyanbHbIM NpaBam ot 1utona 2015 r. N2 C01-502/2015 no aeny N A56-83807/2014.

CTATBU 57



Digital Law Journal. Vol. 6, No. 4, 2025, p. 43-81
Ilya E. Titov, Ekaterina V. Alymova / Domain Name

KBanudmkaumio JOMEHHOrO UMEHM B KauecTBe 06bEKTa UMYLLECTBEHHbIX NpaB NOATBEPKAAIOT
I WHblE KaccaLMoHHble apbuTpaxHble cyabl: B aene «A.C. XapTmaHH npoTuB “Ikec AI"»%, B gene
«000 “Mant” npotus 000 “CanbBagop”»*, B fiene o HecoctoaTenbHocTn 000 «3aska.py» no 3asB-
nenuio 000 «ApeHpa-T»*, B fene «A. T. XaHeeB npotus 000 “Mant”, 000 “CanbBagop”, AO “PCUL"»*,
B Aiene o HecoctoaTenbHocTi M MakapbiueBa A. . n np. B 4aCTHOCTH, B NOCTAHOBAEHUN NO Aeny
N Makapbluea A. O. Ap6UTpaxHbIn cya MOCKOBCKOMO OKpYra yKa3an, YTo «NpaBo Ha JOMEHHOE UMt
JOMKHO KBaNM(ULMPOBATLCA MMEHHO KaK MMYLLeCTBEHHOE NPABO, 3aK/HUAI0LLEECS B BO3MOXHOCTH
NuUUa, 3aperncTpupoBaBLLIEro OMEHHOE UMS, Pa3MeCTUTb B CeTU NHTEepHET MHOPMALMOHHBIN pe-
Cypc, AOCTYN K KOTOPOMY OCYLLECTBAAETCA NOMb30BaTeNEM CETU NHTePHET nyTeM Habopa onpeaeneH-
HbIX CUMBO/0B, COCTABASAIOLLNX LOMEHHOE UMAN™,

Takum 06pa3oM, aHanM3 aKTyanbHOW CyfebHON MpaKTMKW MO3BONAET CAenaTtb BbiBOA O Ha-
NIAYMIA TOCMOACTBYIOWEr0 MHEHUS O BO3MOXHOCTM KBaNU(UKaLMM JOMEHHOTO UMEHN B KauyecTBe
06bEeKTa UMYLLECTBEHHbIX NPaB.

JlomeHHoe uMA B cocTaBe UMYLLECTBEHHOTO KOMIJIEKCA

B HacTosLiee BpeMs B POCCMICKOM 3aKOHOAATeNbCTBE OTCYTCTBYET NeranbHoe onpeaeneHue no-
HATMS «UMYLLECTBEHHBIN KOMNEKCY, 0aHaKo B TK PO npeaycMoTpeHo BCero ABe ero pa3HoBUAHO-
ctu: npegnpuatie (ct. 132 TK PO) 1 efuHbiit HeaBumxumblin komnnekc (cT. 1331 TK P®). Mockonbky
NocneaHuiA NPeaCcTaBNseT co60i COBOKYMHOCTb 3aHINI, COOPYXEHWIA U UHBIX HEPA3PbIBHO CBA3AH-
HbIX C HUMW BELLEN, PACCMOTPMM NPABOBOE NONOXKEHME JOMEHHOMO UMEHI B COCTaBe NepBOro BiAa
VMYLLECTBEHHOTO KOMMEKCA, T. €. NPeanpusaTus.

B cootBetcTBMM € N1. 2 €T. 132 TK PO B cOCTaB npeanpuaTis Kak uMyLecTBEHHOI0 KoMNaeKca MoryT
BXOAWTb, B YACTHOCTY, BCE BUAbI MMYLLECTBA, NpaBa TpeboBaHus, a Takxe npasa Ha 0603HAUEHUS,
VHOUBUAYANU3MPYIOLLME NpesnpuaTie, ero NPoayKLMo, paboTbl U ycnyru, U Apyrue UCKIUnTeNb-
Hble npaBa. Mpn 3TOM HOPMA ABNAETCA AUCMO3UTUBHOW W NPEANONAraeT BO3MOXHOCTb N3MEHEHUS
1 paclumpeHns faHHOrO NepeyHs A0roBOPOM.

Kak BMAHO 13 NpuBeAeHHOro NonoXeHNs, 3aKoOHoAaTeNb OTAENbHO He BKNIOUYNN JOMEHHOE 1MS
B paccmatpuaemyio Hopmy K PO.

B 70 e Bpems npaBo Ha JOMEHHOE UMA MOXET BXOAUTb B COCTAB UMYLLECTBEHHOTO KOMMeKca
1 nepefaBaTbCA BMeCTe C NpeanpuaTMemM OT OJHOrO NMLA APYroMy, YTO HAXOAUT MOATBEPXKAeHUe
1 B cyae6Hon npaktuke. Hanpumep, B aene «UMN Edumos M. [l. npotus UM Cugnaperko U. B.» cya

3 TloctaHoBneHne Ap6UTPaKHOro cyaa MockoBCKOro okpyra ot 18 gekabps 2023 r. N© 105-31515/2023 no geny NO A40-
11288/2023; onpenenexue BepxosHoro Cyaa PO ot 18 anpens 2024 r. N 305-3C24-3735 (oTka3aHo B nepenaye aena N A40-
11288/2023 B Cyne6Hyto Konneruto no 3KOHOMUUYECKMM cnopam BepxosHoro Cyaa PO ans nepecMotpa B nopsake kacca-
LMOHHOTO NPOM3BOACTBA JAHHOTO NOCTAHOBNEHNS).

®  ToctaHoBNneHne Ap6uTpaxkHoro cyfa MoBomKckoro okpyra ot 27 mas 2021 1. N ©06-3779/2021 no aeny N2 A65-5166/2020.

% TlocTaHoBneHne Ap6uTpaxkHoro cyfa MockoBCKoro okpyra ot 23 aeka6ps 2020 r. N° ©05-21866/2020 no aeny N A40-
279321/2019.

“ " TloctaHoBneHue Ap6UTPaXHOro cyda MoBOMKCKOrO OKpyra ot 24 sxBaps 2020 r. N° ®06-54089/2019 no geny NO A65-
39419/2018; onpenenenne BepxosHoro Cyaa PO ot 14 anpena 2020 r. NO 306-3C20-4385 (oTkasaHo B nepegave faena
NC A65-39419/2018 B Cyne6Hyto Konneruo no 3KOHOMUYEeckum cnopam BepxosHoro Cyaa P® ans nepecmotpa B nopsiake
KacCayOHHOrO NPOM3BOACTBA AAHHOIO NOCTAHOBNEHNS).

2 TloctaHoBneHne Ap6uTpaxHoro cyna MockoBckoro okpyra ot 21 cespans 2023 r. NO ©05-27243/2021 no geny NO A40-
70751/2018.

“ Tam xe.
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COMNACcMACA C TeM, UTO OTBETUMK Nepeaan UCTLY «AOMEHHOe UMA»*, 3auacTyio NpK Takoi nepefaue
CTOPOHbI He BCErfia BHUKAIOT B CyTb NPaBOBOM NPUPOALI AOMEHHOTO MMEHM 1 YKA3bIBAKOT He NPaBo
Ha OMEHHOE WMS, KOTOpOe NoANeXUT nepefaue (nepegaya 40roBopa), a MMEHHO JOMEHHOE NMS,
BOCMPUHNMAA ero Kak undpoBoit akTue (06 3ToM cM. Aanee). be3ycnoBHO, Ha AeCTBUTENbHOCTD Ta-
KOro [0rosopa AaHHoe 06CToATENbCTBO MO 06LLeMy NPaBUY BAUSAHWUA 0Ka3blBaTb HE JOMKHO, eCu
BO/A CTOPOH 6blNa HanpaBneHa UMEHHO HA CMeHY afMUHUCTPATOPa JOMEHA U Nepesady KOHTpons
Ha/l COOTBETCTBYIOLNM BEH-CANTOM (€CTIM NPUMEHNMO).

BO3MOXHOCTb BK/TIOUEHUA MpAsa Ha JOMEHHOe UMA KaK HemaTtepuanbHOro MMyLLEeCTBa B COCTaB
NpeanpuaATAs 0TMEUAEeTCa U B poccuiickoi gokTpuHe (Rozhkova, 2015b, para. 11, 2).

Kpome TOro, kak nokasaHo paHee B nogpasg. 1.3.3, npu cobnlfeHNN KpuUTepues, YKa3aHHbIX
B M. 1cT. 1539 TK PO, He UcKNtoueHbl KBanngukaLmus FOMEHHOTO UMEHN B KaUeCTBE KOMMEpPUECKOro
0603HaueHus 1, COOTBETCTBEHHO, BKKOUEHWE ero B MMYLLECTBEHHbIA KOMMIEKC B TAKOM NPaBOBOM
craryce. Mpu 3T0M BO3MOXHA CUTYaLMs, KOTAA OAHO JOMEHHOe UMA BYaeT OXPaHATbCA B pamKax
NPeanpuaTMsA B KAUeCTBe KOMMEPUeCKoro 0603HaueHus, a 0CTanbHble, He COOTBETCTBYIOLME KpUTe-
puam n. 1ct. 1539 TK PO, ¢ yueTom TOro, uto y NpeanpusTus MOXET 6biTb TONbKO OAHO KOMMepYecKoe
0603HaueHue (. 2 cT. 1538 TK P®), 6yayT 0XpaHATLCA Kak UHbIE 06bEKTBI.

JlomeHHoe uMA KaK LudPOBOIi aKTHB U 0bbeKT WHBECTUPOBAHUA

OTaenbHble JOMEHHble UMeHa MOryT 06/1afaTb 3HAUNTENIbHON KOMMEPUECKON LEHHOCTbIO®, KOTO-
pas opmMUpyeTCs B YCIOBUAX OFPAHNYEHHOCTU Pecypca B pamMKax KOHKPETHOTO JOMEHa BepXHero
YPOBHS: KaX0€ AOMEHHOE UMSA ABAETCA YHUKANbHbIM, @ 3HAUUT, B NPefenax oAHOro JOMeHa Bepx-
Hero YPoBHA MOXET 6bITb 3aperncTpUpoBaHO NNLWb OfMUH Pas.

M. A. PoxkoBa pasgensier uucpoBble 06bEKTbI U LN(POBbIE aKTUBbI, YKa3biBas, UTO K unciy
UnpoBbIX 06BEKTOB OTHOCATCA 06BEKTHI, BpalLlalomnecs B LNGpoBON Cpese; B TO e Bpems B Ka-
uecTBe LMGPOBbIX aKTUBOB MOTYT 6bITb KBaNnU(ULMPOBAHbI HEKOTOpble LU(POBbIe 06BEKTDI, €CN
OHW NONYYMAN JOMONHUTENbHOE K NepBOHAYanbHOMY CaMOCTOATENbHOE HAa3HAueHue 1 AonyckawT
feHexHyIo oueHKy (Rozhkova, 2025, p. 155). C yueToM CKa3aHHOTO JOMEHHOE UMS CneayeT NpusHaTh
He TOMbKO LM(POBbIM 06HEKTOM, HEOBELLECTBAEHHBIM I CYLLECTBYIOLAM UCKIKUNTENBHO B MHAOP-
MALMOHHO-LMDPOBON Cpefie, HO 1 LLIMGPOBLIM AaKTUBOM, T. €. TAKMM LU(POBLIM 06BEKTOM, KOTOPBIN
0613aeT onpefeneHHON 1 peanbHOK LeHHOCTbIO, (DYHKLMOHANbHOCTbIO U BO3MOXHOCTbIO YUacTus
B rpaXfaHcKom obopore.

HecmoTpsi Ha OTCYTCTBME B POCCUNCKOM 3aKOHOAATENbCTBE NPSMOrO PErynMpoBaHUA BTOPUUHO-
ro pbiHKA JOMEHHbIX UMEH, AeiCTBYIolLee NPaBOBOE NoJe AOMYCKAET CyllecTBOBaHME TaKoro 060-
pota. CnefoBaTenbHo, ykasaHHas nepefaya MOXeT ObITb 0POPMIEHA 1 pean30BaHa B pamkax rpa-
XAAHCKO-NpPaBOBOro 0roBopa.

“  TocTaHoBneHne TPUHAALATOrO apBUTPAXKHOTO aneNALUMOHHOO CyAa oT 19 aHBapa 2015 1. NO 13AMN-23305/2014 no geny
N A56-22296/2014; noctaHosnexue Cya no MHTENNEKTyanbHbIM Npasam ot 8 uioHa 2015 r. N2 C01-439/2015 (ykasaHHoe
nocraHosnexme N 13AM-23305/2014 ocTaBneHo 6e3 M3MeHeHus).

% Tlop KOMMEpYECKOW LEHHOCTbIO B KOHTEKCTE JAHHOW PAbOTbl MOHNUMAETCA CTOMMOCTb OTAEMbHbIX JOMEHOB HA BTOPUY-
HOM pbIHKe. TaKas CTONMOCTY OPMMPYETCA 33 CYET Y3HABAEMOCTH, TAKOHUYHOCTY, COOTBETCTBUS KIHOUEBbIM ONCKOBbIM
3anpocam WnNU NpUCYTCTBUA B JOMEHEe NONynfApHbIX cnoB, abépesnatyp u np. CornacHo 0630py AOMEHHOTO aHaNUTK-
ka bo6a Xoykca, B 2024 I. 06WMit 06bEM CAENOK C JOMEHHBIMU UMEHAMU Ha BTOPUYHOM PbIHKE NPeBbICN 185 MIH fOAN.
(Hawkes, B. (2024). Domain name market dollar volume trends. https://www.namepros.com/blog/2024-domain-name-

HUMbI 11 K HALLMOHANIbHbIM IOMEHAM BEpXHero ypoBHs .RU/.PO.
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Cpeau KpynHemwnx AOMEHHbIX CAenok B 30He .ru (0T nepsbix ABYX 6ykB Russia) B cpen-
CTBaX MaccoBoil MHGOPMALMN OTMEUYAIOT CAELNKM NO AOMEHY SMS.ru (550 Thic. gonn. CLUA), casino.
ru (250 Tbic. gonn. CLIA), games.ru (1 man gonn. CIIA), dom.ru (120 mau py6.), vk.ru (o1 70 MnH
10 300 MnH py6.) u np.*6

«Mpopaxa» JOMEHHOr0 UMEHU He 3anpeLieHa U 0CyLLeCTBAAETCA, KaK NPaBuo, yepes 3akmye-
HUe [10roBOpa YCTYNKM NPaB v 0683aHHOCTeR aaMUHUCTpaTopa (Nepefaya oroBopa).

O npaBOMEPHOCTU TaKUX CAENOK CBUAETENbCTBYIOT U NONOXEHUA [TpaBun perncrpaLmm, Kotopble
NpAMO NpeaycMaTpruBaoT BO3MOXHOCTb CMEHbI aMUHICTPATOPA, NPK 3TOM He YCTaHaBNMBas 3anpe-
Ta Ha ee BO3Me3[JHOCTbY.

B T0 XXe Bpems HM perncTpaTop JOMEHHOr0 UMEHH, HI KOOPLAMHATOP He TPeBYIOT NpeacTaBNeHus
CaMOro A0roBOPa MeXAY TEKYLLMM afMUHUCTPATOPOM W aAMUHIUCTPATOPOM BYAYLLMM, BbICTYNAtOLLe-
ro NpaBoBbIM OCHOBAHWEM NMepeAayun JoMeHa OT OAHOI0 nuua apyromy. Peructparopy Hanpasnsetcs
npexpae BCero 3asBneHne 0 nepefaye npaB Ha AOMeHHOE UMA*e, AHANN3 KOHKPETHbIX CAENOK NOKa-
3bIBAET, UTO CTOPOHbI, KK NPABMO, UMEHYIOT UX «JOTOBOP Ha Nepedauy NpaB Ha LOMEHHOE UMSAY,
«[I0roBOp YCTYMKM NPaB Ha [JOMEHHOE UMA», «40rOBOP nepefaun npasa agMUHUCTPUPOBAHUS A0-
MEHHOTO UMEHMU» U T. .

AHanN3 COOTBETCTBYIOWMX [OFOBOPOB NO3BOMSET NPUATM K BbIBOAY, UTO K PaccMaTpuBaeMoil
CieNnKe MOryT 6biTb MPUMEHeHbI NYHKTbI 11 2 cT. 382 K PO, cornacHo KotopbiM npaso (Tpe6oBsanue),
NpUHaANexalee Ha OCHOBaHUM 06A3aTeNbCTBA KPEAUTOPY, MOXET ObITb NepesaHo UM ApYromy nuLy
no caenke. ins nepexofa K Apyromy nuuy npas Kpeautopa no obuiemy npasuny cornacue JOMKHMKA
He TpebyeTcs, eCn MHOe He OnpeaeneHo 3aKOHOM M JOroBOPOM M60 COOTBETCTBEHHO MPUMEHS-
toTcs cTatha 392.3 [K PO («I'Iepep.aua JI0r0BOpa») W, ClIe[0BATeNbHO, NPABUNA O NepeBoje A0Nra,
KOTOpble faxe npesycMaTpuBaloT HUYTOXHOCTb MepeBofa AO/MKHUKOM CBOEro Jonra Ha apyroe
nnLo 6e3 cornacus Kpeanutopa.

MoMMMO 3aKOHOAATE/bHbIX OFPaHUUYEHUIA, aHANN3, Hanpumep, [OTOBOPa 06 OKa3aHWUW ycnyr
C peructpatopom fomeHHbix umeH 000 «Per.py» noKasblBaeT, UTo TaKKe W AOTOBOP COAEPKUT
3anpeT Ha YCTYnKy afMUHNCTPATOPOM CBOUX NpaB 1 06s13aHHOCTEN MO A0roBopy 6e3 cornacus peru-
cTpatopa. B To e Bpems NpefCTaBNSETCS, YTO TaKOe COrnacMe MOXeT 6biTb BbipaxeHo B hopme
0[106peHNa perncTpaTopa B MOMEHT BbIMOMHEHNSA 3a8BKU TEKYLLEro aAMUHUCTPATOPa Ha Nepepavy
npasa aAMUHUCTPUPOBAHMA HOBOMY afMUHNCTPATOPY.

B cooTBeTcTBMM € N. 6.2 [paBun perucTpauun, KOTopble HOCAT 06f3aTesbHblii XapakTep
KaK AN perucTpaTopos, TaK v AN agMUHUCTPATOPOB JOMEHHbIX UMEH, L0, KOTOPOMY NepeaaeTcs
npaBo agMUHUCTPUPOBAHNA, AOMKHO 3aKNIOUUTb C PErUcTPaTopoM, OCYLLECTBNAIOLMM NOAJEPKKY
CBeeHN 06 3TOM JOMEHHOM WUMEHM, OTrOBOP 06 OKa3aHWW YCAYr PerucTpaLun JOMEHHbIX UMEH
1 NOATBEPAUTb CBOE COrNacKe Ha NonyyeHne npasa afMUHUCTPUPOBAHUSA B COOTBETCTBUM C YKa3aH-
HbIM JOTOBOPOM.

% Bopobbes, A. (2023, 26 chespans). UmeHem npubbinu: Moyemy Ha OOMEHHOM pbiHKe Hempocmo 3apabomams.
https://www.forbes.ru/mneniya/485304-imenem-pribyli-pocemu-na-domennom-rynke-neprosto-zarabota

“ B Tekywen pesakuuu Mpasun peructpauuy nepenaya npasa afMUHUCTPUPOBAHUA PETYIUPYETCA Pa3fenom 6. B Hem,
B YACTHOCTH, COAAePXATCs TPeGOBaHWs K NpoLieAype v yCIoBNAM Nepeaayun npaBa aMUHUCTPUPOBAHNS: IULIO, KOTOPOMY
nepenaeTcs Npaso, AOMKHO 3aKMIUNTL C PErMCTPATOPOM JOrOBOP 06 OKa3aHUW YCIYT PErucTpaLyun SOMEHHbIX UMEH
1 NOATBEPANTD CBOE COTNAcUe Ha MONyYeHne npasa aAMUHNUCTPUPOBAHMS. MYHKTOM 6.5 MpaBun YCTaHOBIEHDI YCNOBYS,
npu KOTOPbIX Nepefaya Npasa aMUHUCTPUPOBAHUS He AOMYCKAETCA, HAaNPUMep B Clyyae YCTaHOBNEHNS OrpaHUueHui

Ha ,Elei"ICTBI/IH C JOMEHHbIMA UMeHamMK B Cny4yae BO3SHUKHOBEHNA JOMEHHOI0 cnopa.
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113 faHHOrO NONOXeHMA CNeayeT, uTo Ha MOMEHT Nepeaaun JOMEHHOTO UMeHM 0T OiHOTO LA ApY-
roMy KaK Y TEKYLLEro aAMMHICTPaTopa, TaK 1y afMUHNCTPATOPa 6YAYILEr0 JOMKHDBI GbITb 3aKNIOUEHbI
CamMoCTOATeNbHblE OrOBOPbI 06 OKA3aHWUW YCIYr PerncTpauyi JOMEHHbIX UMeH C PerucTpatopom
UNN PErncTpaTopamu, ecin 0AHOBPEMEHHO C Nepefaueil A0MeHa NPOUCXOAUT N CMEHa ero peru-
cTpatopa. Mpu 3ToM, Hanpumep, B COOTBETCTBMM C NPOAHaNM3UPOBaHHbIM JOrOBOPOM 06 OKa3aHUU
YCAyr C perucTpaTopom AomeHHbIx umeH 000 «Per.py» B Clyuae nepefaun HOBOMY afMUHUCTPATOPY
npaBa aAMMHUCTPUPOBAHMA LOMEHHOTO MMEHM aKLLENnTOM JOrOBOPA Ha OKasaHue YCnyr ¢ perucrpa-
Topom (othepTbl) 6yaeT HanpaBneHHoe B apec PerucTpaTopa NUCbMEHHOE BONeU3bABNEHNE HOBOTO
afAMMHUCTpaTOPa NPUHATb NPaBa aAMUHUCTPUPOBAHMS JOMEHA.

B cBA3u ¢ 3tum J1. B. CaHHuKoBa 1 0. C. XapuTOHOBa OTMEUAIOT, UTO «TaKas CBA3AHHOCTb NpaBa
Ha [IOMEH... C NM0/Mb30BaTENIbCKUM COTNALIEHNEM... NO3BONAET FOBOPUTb O CMeLMaNbHOM NPaBOBOM
CBOWCTBE [JAHHOTO aKTWUBA MO CPABHEHUIO C MHbIMM — OTPAHMUEHHOCTM NPaBa MOMb30BaTENbCKIM
cornawenunem» (Sannikova & Kharitonova, 2020, ch. I, para. 2.2).

[N pbiHKA OMEHHBIX UMEH BaXKHbIM acMeKToM IBAAETCA U TO, UTO CaMa Nno cebe perucrpaums
[IOMEHHOTO MMeHN 6€3 NoCNeayowWero ero UCNonb3oBaHUA AN aapecaLun nNo obliemy npasuny
He NPU3HAETCA HapyLIeHneM.

Bcé Bbllecka3aHHOe [aeT OCHOBAHWA [N BbIBOAA O TOM, UTO MO 06lIeMy npaBuay npu ycno-
BUN [OBPOCOBECTHOCTM afiMUHICTPATOPA NPU PErucTpaLun U UCMoNb30BaHNN JOMEHHOTO UMeHM
1 CO6NMIOAEHNN NPAB M 3aKOHHbIX MHTEPECOB TPETbUX NULL 0COBEHHO LiEHHbIE AOMEHHblE MMEHA MO-
ryT PaccMaTpyUBaTbCs Kak NOMHOLEHHbIE LMBPOBbIE aKTUBbI 1 06bEKTbI MHBECTUPOBAHMS.

Bnpouem, cnefyet UMeTb B BUAY OTPaHUUEHHbIN NOTEHLMAN AOMEHHbIX MMEH KakK 06beKToB
WHBECTMPOBAHMA C YUETOM MPABOBbIX MHCTPYMEHTOB 3aliMTbl NPaBOOGNAfATENE TOBAPHbIX 3Ha-
KOB OT TaK Ha3blBaeMblX KMOEPCKBOTTEPOB M NPUMEHEHNS CyAamK, B YacTHOCTH, EqUHO06Pa3HON
NOMUTMKN MO pa3PelleHnto CrOpoB B CBA3N C JOMEHHbIMU MMEHaMK, Of06PEHHON WHTEpHET-
Kopnopatei No NpUCBOEHNIO Ha3BaHuiA 1 Homepos (Internet Corporation for Assigned Names and
Numbers, ICANN).

Ecnu agMUHUCTPATOP 3aperncTpupoBan OMEHHOE UMS «C OCHOBHOI LieNblo ero npoaaxu, caa-
un B apeHay Wnn nepefauun UCNonb3oBaHUA ApyriuM CNOCOBOM UCTLY, ABASIOLWEMYCA NpaBoo6naja-
Tenem UCKMIOUMTENbHOMO NpaBa Ha TOBAPHBIA 3HaK, MO0 KOHKYPEHTY UCTLA 33 JEHEXHYI0 CymMMmy,
NPeBbILAOLLYI0 NOATBEPKAEHHbIE PAcXoabl AAMUHNCTPATOPA JOMEHHOTO UMEHM, NPAMO OTHOCALM-
€csl K NPUOGPETEHNI0 JOMEHHOTO UMEHUY*, TO TaKue AeWCTBUS MOTYT 6biTb MPU3HAHbI HeAo06poCo-
BECTHbIMU, UTO MOXET NPUBECTYU K NOTEpe aAMMHUCTPATOPOM NPaBa afMUHUCTPUPOBAHNS COPHOTO
[AOMEHHOr0 MMeHN B clyuae cyaebHOro cnopa ¢ npaBoobnaaaTenem TOXAECTBEHHOMO AW CXO[HOMO
[10 CTeMeHU CMeLleHUs TOBApHOro 3HaKa.

Bbisoa no POCCUIACKOMY MOAXOAY

Takum 06pa30M, HeCMOoTpA Ha Hanuyue B pOCCMI?ICKOM 3aKOHOAaTeNnbCTBEe JieraibHOro onpeae-
NIeHNs NOHATUA «AOMEHHOe MMA», 04eBUAHO, YTO OHO HOCUT TEXHUUECKNN XapakTep, HanpaBneHo

“  MocTaHoBneHne Cyfa no MHTENNEKTyanbHbIM NpaBam ot 30 aBrycta 2023 . N C01-1456/2023 no geny N° A40-206164/2021.
AHanorMuHas NpakTuka: nocTaHoBneHne Cyfa no WHTENNEKTYanbHbIM npaBam ot 30 HoA6ps 2016 r. NO C01-943/2016
no neny NO A35-9858/2015 u onpesenexue BepxosHoro Cyna PO ot 3 cespana 2017 r. N2 310-KI16-20110 (oTka3aHo
B nepegave aena NO A35-9858/2015 B Cyae6Hyto Konnernio no aKOHOMUUeCKuM cnopam BepxosHoro Cyaa PO ans nepe-
CMOTPa B MOPAAKE KACCAUMOHHOMO NPON3BOACTBA AAHHOTO MNOCTAHOBNEHUA); NOCTaHOBNeH!e Cyaa Mo UHTENEeKTYasb-
HbIM NpaBam oT 24 HoA6ps 2015 r. N C01-951/2015 no aeny NO A41-83776/2014 n np.

CTATBU 61



Digital Law Journal. Vol. 6, No. 4, 2025, p. 43-81
Ilya E. Titov, Ekaterina V. Alymova / Domain Name

N3HAYaNbHO Ha PelleHne KOHKPETHbIX NPUKNAAHBIX NY6NNYHO-NPABOBbIX 33a4 U He OTpaXaeT npa-
BOBOIA NPUPO/bI LOMEHHOTO UMEHMU.

B TO e Bpems HeNb3s OTPMLATL M BO3PACTAIOLLYI0 PONb JOMEHHOMO UMEHU B KAUECTBE UEHTH-
(hukaTopa, KoTopas BbIPAXAETCs, NOMUMO NPOYETO, KaK B UCMONb30BAHUN JOMEHHBIX UMEH B (up-
MEHHbIX HalMEHOBaHWSAX, TOBAPHbIX 3HAaKaX U KOMMEpUECKIX 0603HaUEHNAX, TaK U B He MOMyuMB-
Wwei B HACTOALMA MOMEHT NOAAEPXKKM B CyAe6HON NPAKTUKE NAEE O BO3MOXHOCTM KBanudukaLmm
[OMEHHOTO MMEHM KaK TaKOBOTO B KauecTBe KOMMepPUeCKoro 0603HaueHus Unu 061en3BecTHOTO To-
BAPHOTO 3HaKa, UTO 3aCNY)KIMBAET BHUMAHNA CYAe6HbIX OPraHoB.

0co6blii MHTEpeC B COBPEMEHHON LNPOBOI IKOHOMUKeE, 6E3YCNOBHO, YAENSETCA JOMEHHOMY
NMEHN KaK LNdPOBOMY aKTUBY U OBBEKTY WHBECTUPOBAHMUS, O6BEKTY UMYLIECTBEHHBIX NpaB, Mo-
CKONbKY OMEHHbIE UMEHA, BBUAY MX YHUKANbHOCTM U HEBO3MOXHOCTY CYLLECTBOBAHNA BYX OAMHA-
KOBbIX JOMEHHbIX IMEH, MOTYT 06M1afjaTh CyLIECTBEHHON KOMMEPUECKOI LLEHHOCTbH0. TeM He MeHee,
paccMaTpuBas JOMEHHOE UMS B KauecTBe 06beKTa MHBECTUPOBAHUS U LU(POBOTO aKTUBA, CleayeT
YUNTBIBATb aKTYalbHYI0 POCCUIACKYIO Cyae6HYl0 NPaKTUKY, B KOTOPOW NPUOBPeTeHNe NpaBa agmu-
HUCTPUPOBAHNA JOMEHHOTO UMEHN UCKNIOUNTENbHO ANS Lieeld ero «Npoaaxu» npaBoobnaaateNio
CXOQHOTO 10 CTENEHN CMELIEHNA WK TOXAECTBEHHOTO TOBAPHOIO 3HaKa, Kak NpaBuno, KBanugunum-
pyeTcs KaK Hefo6pOCOBECTHOE AeAHMeE 1 MOXET NOBAEUb NOTEPH0 TAKOTO LM(POBOTO aKTUBA.

”paBOBaﬂ NpuUpoAa A0MEHHOI0 UMEeHM: TepMaHCKNUA NOAX0A

3aKoHoaaTenbHoe onpeaeneHue JOMeHHOr0 MMeHU B HACTOALLMIA MOMEHT B fepMaHum OTCYTCTBYET.

B KauecTBe OTNPABHOI TOUKN B rePMaHCKOM JOKTPUHE JOMEHHOE UMS ONpeaensieTcs Kak 6yKBeH-
HO-UM(POBOE AOMONHEHME K TEXHUUECKUM LndpoBbiM [P-afipecaM, KOTOPOe BbIMOMHSAET, C OAHOK
CTOPOHbI, (YYHKLMIO afpecaLyu, YTo No3BonfeT MaeHTUULMPOBATb KOHKPETHOE YCTPOICTBO B CeTH,
a C ApYroil — MHTEPHET-NPeACTaBUTENbCTBA UM WAEHTU(NKALUN COBCTBEHHNUKA TaKOro UMEHM,
a CnefoBaTenbHo, BbICTYNaeT NAeHTU(UKATOPOM (Koos, 2004, para. 359). NcxonHyto hyHKuUMIO aape-
caLyu JOMeHHOro UMeHn noguepkueaet u M. udxtoc, TpakTys ero B kKauecTBe 0603HaueHus agpeca
Be6-caiiTa 1 0603HaueHNs, NCMOMb3YeMoro ANs OTAMYMA OAHOT0 Be6-caiTa OT PYroro, Ans Yero Tex-
HWYecKue aapeca Be6-canToB nepeBoAATCa B «HauMmeHoBaHuA» (Namen), 6narofaps KOTOpbIM Takue
Be6-CaliTbl NONb30BaTENI0 NPOLLE MAEHTU(ULMPOBATD (Viefhues, 2024, para. 1).

MHOroyHKLMOHANbHOCTb JOMEHHOTO MMEHU He HeceT B cebe npoTuBopeuus. B 3aBucMmocTy
OT BbIOPAHHOO AAMUHUCTPATOPOM KOHKPETHOIO AOMEHHOTO UMEHMN NPaBOBble NOCNEACTBUSA TAKOIO
BbIOOPA, KaK U pUAMYECKas KBaNN(UKaL M CAMOro AOMEHHOTO UMEHN, MOTYT pa3NniuyaTbCs.

icnonb3oBaHne AOMEHHOrO MMEHW UCKAIOUUTENbHO AN Lenei aapecauun K KOHKPETHoMy pe-
cypcy B ceTu IHTepHET, Kak, Hanpumep, Homep TenedoHa ANs afpecaLun K COOTBETCTBYIOLLIEMY a60-
HEeHTY B CETU CBA3M, PYHKLUN naeHTU(UKaLMM aAMUHNCTPATOPA OMEHA KaK YYaCTHUKA IKOHOMM-
YeCKON [eATeNbHOCTI UAN naeHTdUKaLuK ero npeanpuatus (betriebliche Herkunft) camo no ce6e
He BbINonHseT™,

B 70 e Bpems cnegyet yunTbiBaTb, YTO 3a4acTy0 0603HAUEHNSA, UCMONb3YeMble B JOMEHHbIX UMe-
Hax, y)xe obecneueHbl NPaBOBOI OXPaHOIA, HaNpUMep NOCPEACTBOM PericTpaLmMm Takoro 0603Haue-
HUS KaK TOBApPHOrO 3HaKa NGO B Ciyyae COBMNAAEHUS JOMEHHOTO UMEHU N UMEHU afMUHUCTPATO-
pa - dusnueckoro nuua (Heine, 2025, para. 245) unn GUPMEHHOrO HAMMEHOBAHNSA, MO3TOMY JaHHbIE
CNyyam Mbl UCKNIOUMM U3 AaNbHENILIEro aHanmsa.

% Bundesgerichtshof [BGH] [®epepanbHblit cya fepmanum] 22.07.2004, Gewerblicher Rechtsschutz und Urheberrecht [GRUR]
262,263 (2005), 1 ZR 135/01, § 2 a63. 4.
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”paBUBaﬂ 0XpaHa J0MEHHOro MMEHN KaK KOMMep4YecKoro 0003HayeHms

HecmoTps Ha CBOIO M3HAuaNbHYI0 NPUPOAY B KauecTBe CPeACTBa afpecaLin, AOMEHHOE UMS MO-
KET NOMYYNTb CAMOCTOATENbHYI0 NPABOBYI0 OXPaHy, ECN B Pe3yNbTaTe ero UCnonb3oBaHNs B 060-
poTe OHO NPUOBPETaEeT MYHKLMIO NAEHTUDUKALMM afMUHICTPaTOPa AoMeHa (Heine, 2025, para. 246)
M0 aHaNoruK C TOBAPHbIM 3HAKOM, BbICTYNAOLLMM CPEACTBOM UHAMBUAYANN3ALMM TOBAPOB UK yCNyr
1 OAHOBPEMEHHO MAEHTU(MKALMK, T. €. YCTAHOBNEHUA B [Ma3ax NoTpe6uTens CBA3M TOBapa C KOH-
KpeTHbIM npoussoauTenem (Herkunftsfunktion).

B cootBetcTBUMM C a63. 1§ 5 «Kommepueckne 0603HaueHMs» 3akoHa O 3alynTe TOBAPHbIX 3HA-
KOB 1 MPOUMUX 0603HAUeHNI OT 25 OKTABPA 1994 I.7' (nanee — 3aKOH O 3allUTe TOBAPHbIX 3HAKOB)
B KauecTBe KoMmmepueckux o6osHaueHuit (geschdftliche Bezeichnungen) oXpaHsloTcA HaUMeHOBa-
HUA npeanpuatuit (Unternehmenskennzeichen) w wa3sanus npoussenexnit (Werktitel). CornacHo
npean. 2 a63. 2 § 5 Ha3BaHHOTO 3aKOHA NOJ TEPMUHOM KHAaUMEHOBAHME NPEANPUATUSY NOHUMAIOTCS
00603HaueHus, KOTOpble UCNOb3YIOTCA B AeN0BOM 060pOTE B KAUECTBE HAUMEHOBAHMS, (IUPMEHHO-
0 HaUMeHOBaHMs UNK 0C060r0 0603HAUEHUS GU3Heca UK npeanpuATUA. KOHKPETHbIN nepeyueHb
0C06bIX 0603HaUEHNI B 3aKOHe He OnpefeneH, OAHAKO NOA HUMI NOApPa3ymMeBatoTcs de facto nobble
0603HaueHus, KOTOPbIE B COOTBETCTBYIOLNX NPEANPUHUMATENbCKIX U NOTPEOUTENbCKMX KPYrax BOC-
NPUHMMAKOTCA B KauecTBe 0603HAUEHNIN COOTBETCTBYHOLET0 G1U3Heca.

MoxeT nn JOMeHHOe UMs MONYYNTb OXPaHy B KAYECTBE TAKOr0 0C0H0ro 0603HaueHNs?

[la, Takoe BO3MOXHO, HO NPy COBNIOAEHNN pAaa YCNOBUIA, BbIPAaBOTaHHbIX CyAe6HONM NPaKTUKOA
1 JOKTPUHON:

1) MOMEHHOE WMS JOMKHO UCMONb30BATHCA NOCPEACTBOM aApecaLyuin Ha AeiCTBYIOWMA Be6-calT

(Heine, 2025, para. 246);

2) NOMEHHOE UMS 11 PACMONOXEHHbIA HA HEM BE6-CallT JOMKHbI IPUMEHATLCA B NPEANPUHAMATENb-

CKUX Lensx’

3) AOMEeHHOe UM [JOMKHO UCMONb30BATHCA KaK YKa3aH!e Ha KOHKPETHbIA 61U3HeC aaAMUHICTpaTopa
nomeHa (Hinweis auf einen Geschiftsbetrieb)®.

Takum o6pa3om, cam (hakT perucTpaluu AOMEHHOr0 WMeHW NpeanpuHUMaTenem He No3Bons-
eT kBanuuunpoBaThb Takoe AOMEHHOE UMS B KaueCTBe 0C060ro 0603HAUEHUS NO CMbICY Mpean.
2 a63.2 § 5 3aK0Ha 0 3alLMTe TOBAPHbIX 3HAKOB, MOCKOMbKY B NO6OM Ciyuae Mexgy MOMEHTOM peru-
CTPALMN JOMEHHOTO MMEHM W OCYLLECTBAEHUEM ieNernpoBaHus, CO3aHneM CO6CTBEHHO Be6-CailTa,
K KOTOpOMY GyfieT afpecoBaTh TakoW JOMEH, NPOXOAUT onpeaeneHHoe Bpems. O4HaKo nocne cosep-
LIEHUA BCEX HEOOXOAMMbIX AEMCTBUN, KOTOpble NPUBEAYT K BbINONHEHMIO BblleHa3BaHHbIX Tpe6o-
BaHMWIA, T. €., MO CyTH, K BO3MOXHOCTU TPETbUM NMLAM NOCPEACTBOM JOMEHHOO MMEHN 06paTUTbCS
K BE6-CanTy npeanpuHUMaTens, aiMUHNUCTPATOP AOMEHA MOXET PacCcuMTbiBaTb Ha 3aWUTY AOMEHHO-
r0 UMeHM KaK 0C06Oro, a 3HAUNT, KOMMEPUECKOTO 0603HAUEHUS MO CMbICAY YKA3aHHOIO 3aKOHOMO-
NOXeHUs.

npaBUBaﬂ 0XpaHa 10MEHHOI0 NMEHU KaK Ha3BaHWUA Npou3BeAeHUA

MoMuUMo KBaNUMUKALUN B KAYECTBE «0CO60r0 0603HAUEHUS» JOMEHHOE MMS MPU HEKOTOPbIX
YCNOBUAX MOXET MONyuYMTb MpPaBOBYI0 OXpaHy B KauecTse Ha3BaHua npowssenequs (Werktitel).
CornacHo a63. 3 § 5 3aKoHa 0 3allMTe TOBAPHbIX 3HAKOB Ha3BaHWEM NMPOU3BEAEHNS NPU3HAIOTCA

S Markengesetz [3akoH 0 3aluTe TOBapHbIX 3HaKOB] OT 25 OKTAGBpPA 1994 I, Bundesgesetzblatt Teil I [BGBL. 1] 2357, ¢ u3m.,
§5a63.1.

2 BGH 29101992, GRUR 404 (1993), | ZR 264/90.

% BGH 24.04.2008, Neue Juristische Wochenschrift [N)W] 3716, 3717 (2008), | ZR 159/05.
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HauMeHOBaHWe UK 0COBble 0603HAUEHNA NeyaTHbIX U3AaHWUi, KWHO(UIbMOB, 3BYKO3anuced, cue-

HUYECKMX UMW APYrNX aHANOTUYHbIX NPON3BEAEHI. B YaCTHOCTM, COMNAcHO repMaHCKoi cyfebHoN

NpaKTuKe no obuieMy NpaBuy JOMEHHOE UMA MOXET 6biTb KBAaNM(ULMPOBAHO B KauyecTBe Ha-

3BaHNA «APYroro aHanornyHoOro NPOU3BEAEHUA» 1, COOTBETCTBEHHO, NONYUNTb MPABOBYIO OXPaHY

Npu COBNIOAEHNN CIEAYIOLIMX KPUTEPUEB:

1) peub AOMKHA UATI O FOTOBOM NPOU3BEEHNM, @ He O NNAHaX N0 ero Co3AaHNIo U COBEPLIEHNIO
KaKUX-1M60 NOArOTOBUTENbHDIX AEWCTBUI ANA ITOMO™;

2) perucTpauuy JOMEHHOTO MMEeHW Kak TaKOBOW 1Al YKa3aHHbIX Lieneil HeoCTaTouHO, Tak Kak Ha-
3BaHNe NpoM3BefeHNs AOMKHO COOTHOCUTLCA «MNOTpebUTeneM» C KOHKPETHbIM NPOU3BeaeHN-
emss:

3) camo cofiepxaHue Be6-cailTa JOMKHO 0TBEUATb KPUTEPUAM «APYroro aHanorMyHOro Npoussese-
Huay» (Heine, 2025, para. 247).

Takum 06pa3oM, NpaBoBas OXpaHa JOMEHHOMY UMEHN B KaUeCTBe Ha3BaHUA NPOU3BENeHNs, CO-
IMACHO rePMaHCKON CyAebHON NPaKTUKe, MOXET 6biTb NPeAOCTaBNeHa, OHAKO TONbKO B TOM CAy-
yae, KOrJa CaMo JOMEHHOE UMsA MO3BOMAET OTNMYNTL NPOU3BENEHNe, Pa3MeLieHHoe Ha Be6-cailTe,
OT WHbIX 1 He BbICTYNaeT NpoCTbiM CPEACTBOM afpecaLyuu’®.,

”paBUBaﬂ 0XpaHa 10MEHHOI0 NMEHU KaK TOBApHOIo 3HaKa

B cootBeTcTBMM C N. 2 § 4 3aKOHA 0 3alLuTe TOBAPHbIX 3HAKOB NPaBOBas 0XpaHa B KauecTBe TOBap-
HOTO 3HaKa MOXET 6bITb NONYYEHa He TONbKO 0603HaUeHNeM, KOTOPOe 3aperncTpupoBaHO Kak ToBap-
Hblii 3HaK UK Npruo6peno o6LIen3BECTHbIA XapaKTep, HO U, B YaCTHOCTH, 0603HAUEHMEM, KOTOpOe
1Cnonb30Banoch B eNOBOM 060pOTe U B pe3ynbTaTe TaKoro UCMoNb3oBaHUsA NOAYYN0 NpU3HaHue
B BUfe TOBAPHOTO 3HaKa Cpeau yuacTHkoB obopota (Verkehrskreise)?.

Takue ToBapHble 3HAKN B repMaHCKON NpakTUke 0603HaualoTca TepMUHOM Benutzungsmarke®,
T. €. KTOBAPHbIE 3HAKM B CUNY UCMONb30OBAHMAY.

B otnuume ot ToBapoB NOBCEAHEBHOrO CMPOCa, FAe Kpyr y4aCTHUKOB 060pOTa, COMMACHO Bbl-
Bogy MefepanbHOro BEPXOBHOTO CyAa fepmaHum, NpeacTaBnseT cobon Bce HaceneHune CTpaHbl®,
B UaCTHOCTW, Ans cepbl NHDOPMALMOHHBIX TEXHONOTMI U3 TaKOTO Kpyra YYaCTHUKOB UCKNIO-
yaloTCa NULA, KOTOpble C JaHHbIMU TOBApaMM UM YCIYramn He CTanKMBAKTCA®, T. e., Hanpumep,
He nonb3ywwmecs NHTepHetom. CnegoBateNnbHO, aAMUHUCTPATOPY B 3TOM OTHOLEHUU MONYYUTb
0XpaHy CBOEro [lOMEHHOr0 MMEHN B KauecTBe TOBAPHOIO 3HakKa 6e3 ero perucrpaLiuu Heckonbko
npolue, ueM, Hanpumep, NPOU3BOAMTENI MONOKA. TeM He MeHee B CYAe6HOI NpakTuke 6bino onpe-
[ieneHo noporosoe 3HaueHne B 50%° 0T COOTBETCTBYIOLErO Kpyra y4acTHUKOB 060poTa. To ectb
NOMOBMHA TaKUX YYACTHUKOB JOMKHA COOTHECTU KOHKPETHOE JOMEHHOE UMSA C COOTBETCTBYHOLN-
MU TOBapamu Unn ycnyramu npegnpuHumarens.

5% Oberlandesgericht Miinchen [OLG Miinchen] [Bbicwuit 3emenbHbiii cyn MioHxena] 11.01.2001, GRUR 522, 524 (2001), 6 U
5719/99.

% |bid.

% BGH 18.06.2009, GRUR 156, 157 (2010), | ZR 47/07.

¥ Markengesetz [3aKoH 0 3awuTe TOBapHbIX 3HaKOB] OT 25 OKTABPSA 1994 r., BGBL. I, 2357, c u3m., § 4 Nr. 1.

% Qberlandesgericht Dresden [OLG Dresden] [Bbicumit 3emenbHbiii cya fipesaenal 25.03.2014, Multimedia und Recht [MMR]
193 (2015), 14 U 1364/13.

% BGH 09.07.2009, GRUR 138 (2010), | ZB 88/07.

6 QOberlandesgericht Koln [OLG Koln] [Bbicwuit 3emenbHblit cys KénbHa] 09.11.2012, Gewerblicher Rechtsschutz und
Urheberrecht, Rechtsprechungs-Report [GRUR-RR] 214 (2013), I-6 U 38/12.

6 OLG Dresden 25.03.2014, MMR 193 (2015), 14 U 1364/13.
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B repMaHCKo JOKTPUHE B KauecTBe NpeanochiNoK Ans KBanugukaLmumn J0MeHHOro UMeHI Kak He-
3aperncTpupoBaHHOIO TOBAPHOIO 3HaKa BbIAENSAIOTCA:
= ucnonb3osanue (Weiler, 2025, para. 17). MpUMEHNTENBHO K JOMEHHOMY UMEHM 3TO 03HAUaEeT (ak-

TMYECKYIO0 aApecaLinio AOMEHHOTO UMEHU Ha KOHKPETHbIN Be6-CanT NpeanpuHNmMaTens;
= YCTaHOB/MIEHME B [N1a3ax MOTPeOUTENs CBA3M JOMEHHOTO MMEHM C KOHKPETHbIMU TOBapamiu

WNW ycnyramu onpegeneHHoro npeanpunumarens (Herkunftsfunktion) (Ingerl, Rohnke, 2010,

para. 11).

BaxHO, uTO B JAHHOM CNyyae JOMEHHOE UMs B 060pOTE JOMKHO KaK MHAMBUAYANN3MPOBaTh
COOCTBEHHO TOBApbl W YCIyru, KOTOPble MpeanaralTcs K NpofaXe Ha PacnonoKeHHOM Ha [o-
MeHe Beb-CailTe, Tak M BbINOMHATb WHble (DYHKLMM TOBAPHOTO 3HAKA, Npex/e BCEro yka3biBaTb
Ha NPOUCXOXAEHWE TOBApA WAM YCNYrU, T. €. HA CBA3b JOMEHA, TOBAPOB U YCNYT C KOHKPETHbIM
npoussogutenem®,

B repMaHCKoii JOKTPUHE OTMEUAETCS, UTO 1Sl NONYUEeHUS N3BECTHOCTH B KaueCTBe TOBAPHOTO 3Ha-
Ka MCMO/b30BaHNe OMEeHa JO/KHO BO MHOMUX Clyuanx BbIXOAUTb 3a pamku UHTepHeTa (Elkemann
& Lieckfeld, 2022, para. 193), T. e. npeanonaraeTcs, uto NOTPE6UTENN B KOHEUHOM MTOT MOMYYAKOT
(hu3nueckne ToBapbl WM HeKUe MaTepuanbHbie pesynbratbl yenyr (pabor). B To e BpeMs MOXHO
NpeacTaBUTb MHOMO CUTYALLMIA, KOTAA UCMONb30BAHNE JOMEHHOTO UMEHU B KQUECTBE TOBAPHOTO 3HA-
ka BUPTYyanbHble rpaHuLbl MHTEpHETa nokuagaTh He ByaeT, HaNpuMep B Clyyae PacnpocTpaHeHns
Knioueit (TMueH3nit) Ans oHNaiH-urp u np.

OxpaHa fnpaBa Ha IOMEHHOE UMA KaK UMYLLLECTBEHHOIO

B cootBeTCTBUN C § 1 YCNOBUIA peructpauun fomeHHblx umeH DENIC eG 6yaywnin agMUHUCTpa-
TOp AoMmeHa Hanpasnset B DENIC eG 3asBKy Ha fomeH®, B CBOI ouepefb, DENIC eG akuenTyeT 3Ty
3anBKy (T. e. opepTy) nocpeacTom ee NoaTBEPXKAEHNS. COrNacHo a63. 1§ 7 YCNoBuil fOroBop Mexay
aAMUHMCTpaTopoM omeHa u DENIC eG 3akniouaeTcs Ha HeonpeaeneHHblin CPoks . Takum 06paszom,
Mexay agMmuHucTpatopom n DENIC eG BO3HUKaeT 0653aTeNnbCTBEHHOE NPaBOOTHOLIEHUE N0 NoBOaY
JOMEHHOTr0 UMEHN.

CornacHo a63. 1 cT. 14 OcHoBHOro 3akoHa MefepatuBHoN Pecny6nukm fepmanus ot 23 mas 1949 .
(nanee — OcHOBHOI 3aKoH) cobcTBeHHOCTb (Eigentum) rapantupyetca®. Mpuobpetaemoe agMuHu-
CTPaTOpOM B pe3ynbTate 3aKNiueHUs [OroBOpa MpaBo WUCMonb3oBaHus gomeHa (Nutzungsrecht)
noAnajaeT noj KOHCTUTYLMOHHYIO rapaHTUIo CO6CTBEHHOCTY (eigentumsfdhige Position) no cmbicny
OcHOBHOr0 3aKoHa. CornacHo cnoxmaLueiics cyfe6Hoi npakTuke GefepanbHOro KOHCTUTYLNOHHOTO
cyfia fepmaHun KOHCTUTYLMOHHO-NPABOBYI0 OXPaHY B COOTBETCTBUM € a63. 1CT. 14 OCHOBHOIO 3aKOHa
nonyyarwT 1 0653aTeNnbCTBEHHbIE TPeboBaHMs, OCHOBAHHbIE HA J0OroBope®. Bo3HukawLwee y agmu-
HUCTpaTopa B pesynbTate perucTpauun JOMEHHOro UMeHu A0roBOpHOe NpaBo NoNb30BaHWA JoMe-
HOM NpegCTaBnseT co6oi NpaBo TPe6OBAHMS, KOTOPOE UCKNIOUNTENbHBIM 06pa3oM CBSA3aHO C ero
obnapgartenem, T. e. aAMMHNCTPATOPOM [IOMEHA, TaK e KaK 1 NPaBo COHCTBEHHOCTN UCKITIOUNTENbHBIM

2 Ibid.

& DENIC Services. (n.d.). DENICdirect Online-Registrierung [Onnaitn-peructpauus DENICdirect]. https://www.denic-services.
de/denic-direct/online-registrierung

% DENIC eG. (n.d.). DENIC-Domainbedingungen [Ycnosus peructpaumu gomexos DENICL https://www.denic.de/

% Grundgesetz [OcHoBHO# 3aKoH OPT], cT. 14.
6 Bundesverfassungsgericht [BVerfG] [®eaepanbHblit KOHCTUTYUMOHHDIA cya Fepmanun] 2411.2004, MMR 165 (2005), 1 BVR
1306/02.
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00pa3oM CBA3aHO C COOTBETCTBYIOLLEN BeLibio, ¥ MO3TOMY, N0 MHeHulo DenepanbHOro KOHCTU-
TYLUMOHHOrO cyaa lepmaHun, NoAnajaeT NoA rapaHTUIO NpaBa COOCTBEHHOCTW, 3aKPENNIEHHYIO
B a63. 1 CT. 14 OCHOBHOIO 3aKoHa®.

Mpu 3TOM BaXHO yunTbiBaTh Criegytowee. Kak ykasbiaet 1. AKcep, KOHCTUTYLMOHHO-NPABOBOE M0-
HATUE «COBCTBEHHOCTbY, UCMONb3yeMoe B OCHOBHOM 3aKOHE, WMpe rPaXAaHCKO-NPaBOBOro U BKH0-
Yaer B ceba «BCe UMyLIECTBEHHbIe npaBoBble no3uuun» (alle vermégenswerten Rechtspositionen),
BKNouas npasa Tpe6osanus (Forderungen) (Axer, 2024).

Bnpouem, HeCMOTps Ha TO UTO NpaBo TpebosaHus u3 forosopa ¢ DENIC eG MOXeT nonyunTb
KOHCTUTYLMOHHO-NPABOBYIO 3aLLUTY HA OCHOBE a63. 1 CT. 14 OCHOBHOTO 3aKOHQ, T. €. KakK CO6CTBEH-
HOCTb, aMUHUCTPATOP JOMEHA MPAsa co6¢meeHHOCMU Ha LOMEHHOE UMSA He nonyyaem®s,

Kak otmeuaeT QefepanbHbiil KOHCTUTYLMOHHDBINA CyA TepMaHum, Takoe NPaBo WUCMOMb30BaHMUS
[lOMEHa NpeacTaBnseT coboit No CyTH OXPaHAEMYID UMYLLECTBEHHYIO LieHHOCTb (Vermdgenswert)®.
C Takum BbiBOfOM cornawatotcs U K-X. ®euep u P. Xayk, yka3biBas, uto agMUHUCTPATOP JOMEHA
npu 3akntoueHumn gorosopa ¢ DENIC eG He nonyyaeT HX NpaBa COGCTBEHHOCTH, HI KAKOTO-N1M60 UHO-
ro BEWHOro Npasa, a uLlb OrOBOPHOE MPaBO UCMONb30BAHNA JOMEHHOro UMeHn (Fezer & Hauck,
2023, para. 199).

KBanudukauns npasa Ha JOMEHHOE MMS B KAUeCTBE MMYLLECTBEHHOTO OTPAXEHA M B NPaBONpU-
MEHUTENbHON NPAKTUKe K rePMaHCKOMY 3aKOHOAATeNbCTBY 06 UCMONHUTENIbHOM NPON3BOACTBE U He-
cocToATenbHoCTH (6aHKpoTCTBe).

B cootBeTCTBMM C 263. 1 § 857 [paxAaHCKOro NPOLLECCYanbHOr0 YN0XeHUs AONYCKAETCA NPUHYAM-
TeNlbHOE UCMONTHEHNEe CYAeOHOro akTa B OTHOLWEHNUM NPOYMX UMYLLECTBEHHbIX NPaB, KOTOPbIe He OT-
HOCATCA K HeABMXUMOMY UMylLecTBY”. B cBA3M € 3TUM DefepanbHblii BEPXOBHBIN CY/i Pa3bACHSET,
YTO B OTHOLIEHUM AOMEHHbIX UMEH B3bICKAHNE MOXET ObITb 06PALLEHO HE HA CaMO AOMEHHOe UMA,
HO Ha «COBOKYMHOCTb 06A3aTeNbCTBEHHbIX Npas TpebosaHua» (Gesamtheit der schuldrechtlichen
Anspriiche), koTopble agMuHUCTpaTop UMeeT K DENIC eG”.

MoCKONbKY B pamMKax MPUHYLUTENbHOTO WUCMOMHEHUA CYAe6HOro akta obpalleHne B3blCKaHUS
[0NYCKAETCA B OTHOLIEHWUN NPaB Ha JOMEHHOe MMS, 3TO NO3BONSAET 060WTU 3anpeT, YCTaHOBMEH-
Hblii B 263. 1§ 36 3aK0Ha 0 6AHKPOTCTBE OT 5 OKTABPSA 1994 I., KOTOPbIA He AONYCKAET BKNIOUEHNUS
B KOHKYPCHYI0 MAacCy UMYyLECTBA, B OTHOWEHUM KOTOPOro B3biCKaHWE B paMKax MPUHYAUTENbHO-
r0 UCMONHEHMA HEBO3MOXHO. pK 3TOM COrNacHo § 35 yKa3aHHOro 3akOHa B KOHKYPCHYK Maccy
BK/I0YAETCA BCE MMYLLECTBO, KOTOPOE NPUHALMEXMT JOMKHUKY HA MOMEHT OTKPbITUA KOHKYPCHOTO
NpOM3BO/ACTBA U KOTOPOE OH NPUOBPETAET Y)Ke B NPOLLecce TAKOro NPonu3BoACTBa’. Kak oTmeuaet M.
Oudxtoc, NpaBo MCNONb30BaHNSA W YNpaBneHUs LOMEHHbIM MMEHEM, B COOTBETCTBMM C a63. 1§ 80
3aKOHa 0 6aHKpPOTCTBE, NEPEXOANT K KOHKYPCHOMY YNPaBASIOLLEMY, UTO MO3BONAET YKa3blBaTb KOH-
KYPCHOrO YNpaBAsoLero u B KaUecTse aAMUHUCTPATUBHOIO KOHTAKTA B OTHOLIEHUN KOHKPETHOTO
fiomeHa B peectpe koopanHatopa (Viefhues, 2024, para. 417). To ecTb nNpu 06PAILEHUM K CePBUCY
WHOIS TpeTbe nuLo YBUAMT AdHHbIE MMEHHO KOHKYPCHOTO YNPaBNAOLLEro B KauecTBe afiMUHUCTPa-
TOpa joMeHa (ecnu Takaa nHopMaLMa He CKpbITa).

& Bundesverfassungsgericht [BVerfG] [®egepanbHblit KOHCTUTYLMOHHDIA CyA Tepmanuu] 24112004, MMR 165 (2005), 1 BVR
1306/02.

8 |bid. Para. 165.

©  BVerfG 21.11.2023, Beck-Rechtsprechung [BeckRS] 38765 (2023), 1 BvL 6/21.

™ Zivilprozessordnung [papaaHckoe npoueccyanbHoe ynoxexue OPT], § 857.

™ BGH 05.07.2005, MMR 685 (2005), VIl ZB 5/05.

7 Insolvenzordnung [MonoeHue o HecocTosTenbHocTul, § 36.
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JloMeHHOe UMS KaK LydpoBOil aKTUB U 00BeKT MHBECTUPOBAHMA

B lfepmaHuu pa3BuUT BTOPUUHDbIIA PbIHOK OMEHHbIX UMEH, KOTOPbIN, OfHAKO, CNeLnanbHo Ha 3aKo-
HOZIaTeNIbHOM YPOBHE He yperynupoBsaH.

Cpeau KpynHeiwux caenok B 30He .de (o1 nepBbix ABYX 6yks Deutschland) B cpeacTBax MaccoBoit
NHGhOpPMaLMK OTMEUAIOT CAENKM N0 foMeHaM kredit.de (892 500 espo), poker.de (695 Tbic. eBpo), ca-
sino.de (400 Tbic. eBpo), chat.de (320 Tbic. eBpo), blackjack.de (300 Tbic. eBpo) u np.

AHanu3 KOHKPETHbIX CAENOK MOKa3blBAET, YTO CTOPOHbI, KaK NMPaBuUio, UMEHYIT UX «40roBop
Kynnn-npoaaxu nHtepHet-nomexa» (Kaufvertrag iiber die Internet-Domain), «gorosop Kynau-npo-
[aXu 1 nepefaum gomeHa» (Domainkauf- und Ubertragungsvertrag).

Bnpouem, ¢ npaBoBOW TOYKW 3peHUS B [AHHOW CMTyaUMW peub He uaeT 0 AOroBope
KYNnu-npogaxm.

B cnyuae ecnn afMUHUCTPATOP AOMEHHOTO UMEHN 3aX0YeT nepefatb NpuHagiexallee emy Ao-
MeHHOe MMs TPeTbemy fuLly, To peub 6yaeT uaTi o nepefaue norosopa (Vertragsiibernahme), 7. e.
06 0fHOBPEMEHHON Nepefaye afMUHUCTPATOPOM BCeX NpaB 1 06s3aHHOCTEl o aoroBopy ¢ DENIC
G B OTHOLLIEHMI KOHKpeTHOro JomeHa (Fezer & Hauck, 2023, para. 311), Ho He 0 nepefaye JOMEHHOro
MMEHN KaK TaKoBOro.

B cBA3M € 3TUM P. XaliHe 0TMEUaeT HEKOPPEKTHOCTb hOPMYNNPOBOK YCNOBNIA perucTpaLum ao-
MeHHbIX uMeH DENIC eG, KacaloLmxca BO3MOXHOCTU «nepejaun LOMeHa» UHOMY nuLy (Heine, 2025,
para. 299). [leiicTBuTeNnbHO, Naparpad 6 YCnosuii perncTpawum [omeHHbIx umeH DENIC eG HocuT
Ha3BaHue «[lepeaua JOMeHa», a B COOTBETCTBUM C a63. 1 ykasaHHoro naparpada «[alomex mo-
XET 6bITb NepegaH». YCNoBUeM AN TaKOW Nepefaul AOMEHa BbICTYyNaeT PacTOpXKEHUe A0roBo-
pa mexay DENIC eG v npeXxHUM afiMUHUCTPATOPOM U 3aKntoueHue — mexay DENIC eG n bygywum
afMUHUCTPATOPOM. [Py 3TOM 0653aTeNbHbIM ABAAETCA NPeAOCTaBNeHNe bYayLWUM aAMUHNCTPATO-
pom B agpec DENIC eG «AOKYMEHTOB, KOTOpble NOATBEPXAAIT €ro [6y;|yUJ,er0 agmuHucTpaTopa. —
W. T, E. A] TaKoii cTaTycy, T. €. peub WAET 0 He Ha3BaHHOM B YC/IOBUAX JOFOBOPE MeXY NPEXHUM
U 6yQyWMUM AAMUHUCTPATOPaMK.

Takum 06pa3om, laHHbIe MONOXEHUA YCNOBUMI perucTpauun AoMeHHbIX umeH DENIC eG cnenyet
BOCMPUHMMATb CKOPEe C TEXHUUECKOI TOUKN 3peHus, ueM ¢ opuaudueckon. QuesnaHo, uto DENIC eG
NblTanacb, BO3MOXHO He B MOHON Mepe yaauHo, Co3AaTb 06Lee NpaBUNo Nepefauu npasa aaAM1HM-
CTPMPOBAHUSA JOMEHHOTO UMEHM OT OAHOrO ML Apyromy, 6e3 NonbITOK KBanuuKaLum JOMEHHOTO
NMEHU KaK TakoBOrO (B CBA3M C uem onpeneneHns JOMEHHOro UMeHN B YCIOBUAX TaKKe He AaeTca).

Kak BUAHO U3 NPUBEAEHHbIX MOMOXEHNIA, B TePMAHCKON NMpPaKTUKe JOTOBOP Mexay TeKyWum
A[MUHUCTPATOPOM M BYAYW MM NPEesoCTaBAAETCA PErucTpaTopy BMecCTe C 3asBNEHMEM O CMEHe
AAMUHNCTPATOpPA AoMeHa. 13 forosopa A0/MKHO 04HO3HAYHO CNef0BaTh, YTO NpaBa HA JOMEH, T. €.
npaBa W 06f3aHHOCTK U3 AOrOBOPA C PErucTPaTopoM, B MOMHOM 06bEMEe NepPexofsaT K HOBOMY
AfAMUHUCTPATOPY.

B cooTBeTCTBMM C a63. 1 § 415 [epMAHCKOrO FpaXaaHCKOro YNoXeHUs AeNCTBUTENbHOCTb Nepefa-
un fonra 3aBUcKT ot 0dobperus (1. e. cornacusa post factum) kpeautopa. 0A06PEHIUE MOXKET 6biTb
NONYYeHO TONbKO NOCME TOr0, KK JOMKHUK UK TPETbE NNLO COOBLUT KPEAUTOPY O NepeBofe Aon-
ra. 10 3TOro MOMeHTa CTOPOHbI J0r0OBOPA MOTYT BHOCUTb B HEr0 W3MEHEHUS UNKN PacTOPrHyTb ero.
[laHHas 0CO6EHHOCTb OTNNYAET repPMAHCKNI NOAXO0A K CAENKaM Ha BTOPUUHOM PbIHKE JOMEHHbIX
UMEH 0T POCCMICKOrO, MOCKONbKY PerucTpaTop nonyyaet akTUUeCcKuin [OCTYN K OTOBOPY MeXay

B Dettweiler, M. (2008, 12 Hos6pa). Top Ten der teuersten .de-Domains: Die Deutschen wollen nur spielen [Ton-10 cambix 10-
porux AomeHoB .de: Hemubl XOTAT TONbKO Urparb). Frankfurter Allgemeine Zeitung. https://www.faz.net/aktuell/technik-

CTATBU 67


https://www.faz.net/aktuell/technik-motor/digital/top-ten-der-teuersten-de-domains-die-deutschen-wollen-nur-spielen-1723602.html
https://www.faz.net/aktuell/technik-motor/digital/top-ten-der-teuersten-de-domains-die-deutschen-wollen-nur-spielen-1723602.html

Digital Law Journal. Vol. 6, No. 4, 2025, p. 43-81
Ilya E. Titov, Ekaterina V. Alymova / Domain Name

AAMUHUCTPATOPaAMHK (TEKyU.lMM n 6yﬂ,y|.|.LI/IM) W BNpaBe KakK 0£|06pI/ITb, TaK U OTKNIOHWUTb nepefayy Ao-
roBopa, PykoBoACTBYACb B TOM UKCNe aHA/IN30M CAENKN mexay aAMUHUCTPATOPaMN.

Bbisog no repMaHCKoMy noaxoAay

Takum 06pa3om, HECMOTPA Ha OTCYTCTBUE B [epMaHUN 3aKOHOAATENbHOTO ONpefeneHus JOMeH-
HOTO MMEHH, 3AMUHNCTPATOP B KOHKPETHOI CUTYaLMM MOXET MMETb A0CTATOUHO WNPOKKME NPaBOBbIe
BO3MOXHOCTY A1 3aWMTbl CBOETO NPaBa afMMHUCTPUPOBAHUA JOMEHHOTO MMEHI JaXe B TeX Cu-
Tyaumsix, KOra OH He ABNAETCA NPaBoo6GnafaTeNnem WHbIX CPEACTB WHAMBUAYANN3ALMN: TOBAPHbIX
3HaKoB, MPMEHHbIX HAUMEHOBAHNIA U NP., KOTOpble Gbl PaCcNPOCTpaHANY cepy CBOEe NPaBOBOI
OXPaHbl M 3aWyUTbl HA CMOPHOE AOMeHHOe uMS. [laHHOe 06CTOATENbCTBO KOPEHHbIM 06pa3oM OT/K-
YaeT repMaHCKIni NPaBONPUMEHUTENbHDBIN NOAXOA OT POCCUIICKOTO 1 NO3BONSET B 60MblUEN CTENEHU
YUNTbIBATb MHTEpPECH 06POCOBECTHOMO aAMUHNCTPATOPA AOMEHHOMO UMEHN 1 TeM cambim o6ecne-
uMBaTh GanaHc MHTEPECOB afMMHIUCTPATOPA AOMEHHOTO UMEHU U NPaBo06NaaaTeNs CPeACTBa NHAK-
BMAYaNn3aLuu TOBapOB WK YCayr.

lepmMaHCKOMy NMPaBOMPUMEHUTENIO YAANOCh BCTPOUTL JJOMEHHOE UMS B CyLiecTBYIOWNe 3aK0-
HOAATENbHO YPEerynMpoBaHHble NMPaBOBble KAaTEropuu KOMMEpUecknx 0603HAUeHWi, Ha3BaHW
NPOM3BEAEHNUI, TOBAPHbIX 3HAKOB, UMYLLECTBEHHBIX NPAB, NPEA0CTaBNUB YHUKAbHBIA UHCTPYMEH-
Tapwii, KOTOPbIA NO3BONAET IM(EKTUBHO pa3pelaTb MHOTUE NPaBOBbIe KOH(IMKTbI MO NOBOAY
AOMEHHbIX MMEH.

He 0TKa3blBasCb OT U3HAYAbHON (YHKLMI JOMEHHOTO UMEHM Kak CPEACTBA afpecaLym, 3aKoHO-
AaTenb HAMepeHHO He CTa/ BKNIOUYaTh TaKoe y3Koe NOHUMaHue COOTBETCTBYIOLLErO TEPMIHA B CUCTE-
My NPaBOBOrO PerynnpoBaHus, NpefoCTaBnB WIUPOKYI0 CBOBOAY CyAe6HOMY TONKOBaHUIO, KOTOpOE
B 6ONbLIOIA CTEMEHM OCHOBAHO HA MHEHMAX BeAYLLMX FePMAHCKUIA YueHbIX, a Cef0BaTeNbHO, HO-
CUT TMBKNIA XapaKTep, He 3aBUCALLMIA OT KECTKMX PaMOK 3aKOHa.

”paBOBaf-I NpUpPoAa A0MEHHOTO MMEHMN: aMEPUKAHCKMIA IO X0/,

3aKoHOM 0 3awuTe noTpebutenei ot kKubepckeoTTMHIA (Anticybersquatting Consumer Protection
Act) B 3aKOH 0 TOBApHbIX 3HaKax 1946 . (Trademark Act of 1946, Take M3BECTHbI KaK 3aKOH
Nauxama — Lanham Act) 6bin0 fo6aBneHo crepytoliee AeACTBYIOWEe ONpeaeneHne NoOHATUA «10-
MEHHOE UMA»: «Nto60e BYKBEHHO-LM(POBOE 0603HAUEHNE, KOTOPOE 3aPErUCTPUPOBAHO UM Ha3Ha-
YeHO pPerucTpaTopom AOMEHHbIX UMEH, PeeCTPOM JOMEHHbIX UMEH UK UHbIM OPraHOM pPerucTpaLmm
[OMEHHbIX MMEH B KQUeCTBe INEeKTPOHHOT0 afipeca B MHTepHeTen™.

Takum 06pasom, hefiepanbHblil 3aKOHOAATENb CEFOAHA UCXOAUT U3 TEXHUUECKOU (YHKLMM Jo-
MEHHOT0 UMeHU — afpecalun B ceTn IHTepHer.

B amMepuKaHCKOI JOKTPUHE KBANU(UKaLMs LOMEHHOTO UMEHN KaK CPefCcTBa aJpecaLuin BbiCTy-
MaeT B KauecTBe OTNPABHON TOUKN MHOTUX HAYUHbIX UCCnefoBaHni. Hanpumep, M. luddep cxoxum
06pa3om onpefensieT JOMEHHOE MMS KaK «BYKBEHHYIO MPOTMBOMOMAOXKHOCTb LU(POBOro WHTEp-
HeT-a/ipeca, CBA3AHHYIO C HUM AN Leneid yo6cTea» nonbsosareneit (Leaffer, 1998, p. 143).

LLI. P. Pup TaKoke yKa3biBaeT Ha NepBUUHYI0 (DYHKLMI0 AOMEHHOTO UMEHU KaK CPefCTBa afpecaLmum
(Reed, 2011, p. 225).

Bnpouem, oueBuaHo, uto B CTpaHe, rae WHTepHeT 6bin M306peTeH, NPakTUKa UCNoNb3oBaHus
AOMEHHbIX MMeH NOTpe6oBana NepeocmMbiCNeHns NPaBOBOI NPUPOALI JOMEHHOTO UMEHW, B CBA3M
C YeM BO3HUKNU CnepytoLLne noaxofbl.

% 15US.C.§ 1127.
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[paBoBas npupoAa JOMEHHOT0 MMEHU KaK WAEHTU(MKaTOpa

B cBomx uccnegoBaHuax k. PaixmaH oTHOCUN 06bEKTbI, KOTOpbIE HE BMUCHIBAIOTCA B AMXOTO-
MUUYECKYI0, MO €r0 MHEHMI, YCTapeBLUYI0 Mapajsurmy MHTENNeKTyanbHOW CO6CTBEHHOCTH, cdop-
MUPOBaHHYI0 B XIX B. KOHBEHLMEN N0 0XpaHe NPOMbILAEHHOW CO6CTBEHHOCTU OT 20 MapTa 1883 T.
1 BepHCKON KOHBEHLMEN Mo OXpaHe NMTePaTYPHbIX U XYAOXKECTBEHHbIX NPOU3BEAEHUI OT 9 CeHTA-
6pa 1886 T, K Tak Ha3blBaeMbiM NpaBoBbiM rubpuaam (legal hybrids) (Reichman, 1995, p. 504).

Pa3suBas faHHylo ugeto, M. Nludpdep npepnaran KBanuuLMpoBaTh JOMEHHbIE UMEHA KaK Mpa-
BOBble TMOPMAbI, YKa3biBas, uTo «[c] OAHOM CTOPOHbI OHUM CYXAT NPAKTUUYECKOW Lenn 0603Haue-
HWs TOrO, KyAa HEOOXOAMMO HanpaBuUTb MHGOPMaLuto. C APYroil CTOPOHbI, OHM YACTO YKa3blBAOT
Ha MeCTO NPONUCXOXIEHUS, U NOTPebUTeNM BOCNPUHUMAIOT UX KaK ToBapHble 3Haku» (Leaffer, 1998,
p. 145).

AnennauuoHHbii cyn CLIA no pessatomy depepanbHoMy anennALMOHHOMY OKpyry B Aene
Panavision International v. Toeppen” oTmeuan, uTo AOMEHHOE WUMS CYXUT HECKONbKUM Lensim:
«OHO onpeaenseT NoAOXeHMe caiTa B K6epnpoCTPaHCTBe, Kak NOUTOBbIN afpec B peanbHOM MUpe,
HO OHO TaK)Xe MOMET YKa3bIBaTb NOb30BATENSM Ha MH(OPMALMI0 OTHOCUTENBHO COfEPHAHMA CaliTa
1, B CNy4asx € 06Len3BeCTHbIMU TOBAPHbLIMU 3HAKaMW UKW TOBAPHbIMW 3HaKaMu, MOXeET AaBaTb UH-
(hopmaLyio 0 NPOUCXOXAEHNN COfePXaHUA canTaw’, Mpu 3TOM Cya NPAMO NOAUYEPKHYN, UTO KOTKNO-
HSET... YTBEPXAEHNE, UTO JOMEHHOE UMA NPeACTaBNseT c060i He Gonee uem aapec. BaxHas Lenb
AOMEHHOTO UMEeHN — MAEHTU(NKALMSA KOMNAHMK, KOTOPas BnafeeT Be6-cainTom»”. CylecTBeHHbIM
AIBNAETCA TaKke YKa3aHue Cyfa Ha HEKOPPEKTHOCTb CPABHEHUA AOMEHHbIX MMEH C TeneqOHHON KHU-
roi, rae NoNb30BaTeNb, HANPUMEP NO HAMMEHOBAHNIO 06LECTBA, MOXET HANTK ero TenedoH Unun aa-
pec. B ceTu IHTepHeT de facto oTCyTCTBYET NOAOOHBINA CNPABOUHIK JOMEHHDBIX UMEH, U «NOTPe6UTeND...
3auactyto byneT npeanonararb, YTO JOMEHHOE UMS COOTBETCTBYET (PMPMEHHOMY HAMMEHOBAHWION',

LUuTnpys pewenne QeaepanbHoro oKpyxHoro cyaa loxHoro okpyra Hoto-lopka no geny MTV
Networks, Inc. v. Curry™, AnennsiumoHHbliA cya CLUA no fesTomy hefepanbHOMy anennsuuoHHOMY
OKpYry NpUXOANT K BbIBOAY, UTO «[OMEHHOE UMS, OTPaXalollee HauMeHoBaHWe KOMMaHUK, MOXeT
npeacTaBNATb CO60M LEHHbI KOPNOPATMBHbIIA AKTUB, MOCKOMbKY OHO 06eCneynBaeT KOMMYHUKALMIO
C KNueHTammn»®C,

Takum 06pa3om, B npakTuke egepanbHbix cyfos CLUIA oTpaxeHo 6onee WMPoKoe NOHMMAHNe f0-
MEHHOTO UMeHH, BbIXoAsLLee 3a Npedenbl AeiCTByoLero (hefepanbHOr0 3aKOHOAATENbCTBA W Npef-
nonaratolee KBanuuKkaLuo LOMEHHOTO UMEHI He TONbKO Kak CPeACTBA aapecaLuu, HO 1 Kak aeH-
TMKaTOPa AAMMHMCTPATOPa AOMEH, @ TAKXKE LIEeHHOT0 KOPMOPaTUBHOTO aKTUBA.

OxpaHa fnpaBa Ha I0OMEHHOE UMA KaK MYLLLECTBEHHOIO

AKTYanbHOCTb ONpefeneHusa NpaBoBoK NPUPobl LOMEHHOTo uMeHu B CLUA cBf3aHa Takxe C no-
NOXeHUsIMK 3aKoHa J13HX3Ma:

«(A) NNLI0 NOANEXIUT OTBETCTBEHHOCTM MO FPAXAAHCKOMY UCKY NpaBoo6najarens ToBapHOro 3Ha-
Ka... eCNI, HE3ABUCUMO OT TOBAPOB UMK YCAIYT CTOPOH, 3TO NNLLO:

(i) mevicTByeT ¢ HeRO6POCOBECTHBIM HAMEPEHUEM U3BNeUb BbIFOY U3 AAHHOTO 3HAKA <...>;

5 Panavision Int'l, L.P. v. Toeppen, 141 F.3d 1316, 46 U.S.P.Q.2d (BNA) 1511 (9th Cir. 1998).

% |bid.
7 |bid.
% |bid.
P MTV Networks, Inc. v. Curry, 867 F. Supp. 202, 203-04 n.2 (S.D.N.Y. 1994).
8 |bid.
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(ii) peructpupyert, UCnonb3yet B KOMMEPUECKMX LeNsX UAN NHbIM 06pa3oM NPUMEHSET JOMEHHOe
UM$, KOTOpOoe:

(1) B cnyuae TOBAapHOrO 3HAKa Ha MOMEHT PErncTpaLi AOMEHHOTO UMEHN ABNACTCA UAEHTUYHbIM
WU CXOHBIM 10 CTENEHU CMELLEHNA C TaKUM TOBAPHbIM 3HAKOM...»®

B npakTuke amepuKaHCKUX CYAOB BO3HWK BOMPOC O TOMKOBAHUM KATErOpUKM «Perucrpauus»,
B CBAI3W C YeM Cyabl NPULLIAK K Pa3NiUHbIM BbIBOAAM O NPaBOBOK NPUPOAE CAMOr0 JOMEHHOTO UMe-
HU 1 COOTBETCTBEHHO PA3HUMMCH NPABOBble NOCNEACTBMA AN aAMUHUCTPATOPA JOMEHHOTO UMEHH,
KOTOPO€ CXO[HO A0 CTENEHU CMEeLIeHMs C 3aperucTpupPoBaHHbIM TOBAPHbLIM 3HAKOM.

AnennsauuoHHbii cya CLIA no aessatomy deaepanbHOMy anennsuMoHHOMY OKpyry B Aene GoPets
Ltd. v. Hise® aHanu3npoBan, ABNAETCA NU NepeperucTpauns NOMEHHOTO UMEHU perucTpaunen
MO CMbICNY NPUBEAEHHbIX 3aKOHOMOMOXEHWIA. B Cliyuae NONOMMUTENBHOTO OTBETA HA laHHbII BONPOC
HeA06pOCOBECTHOCTb HOBOTO aiMUHUCTPATOPA NO3BOAANA Gbl NPUBMEUb €ro K rpaxaaHCKo-NpaBo-
BOW OTBETCTBEHHOCTH.

Bnpouem, cyf ykaszan, uto aHanu3 NpuBefeHHbIX NONOXEHUI 3aKOHOAATENbCTBA C TOUKM 3peHus
KOHTUHEHTaNIbHOTO WMYILECTBEHHOTO NPaBa No3BOAAET NPUATU K BbIBOAY O TOM, UTO MpU NepBso-
HauanbHON [O06POCOBECTHON PErucTpaLyin JOMEHHOTO MMEHU Y aiMMHUCTPATOPA BO3HMKAET Npa-
BO Ha TaKoe JOMEeHHOe UMS, KOTOpOoe ABAAETCA UMYLECTBEHHbIM U OTHOCUTCA K KaTeropuu prop-
erty. NMpopneHne perucTpaLum JOMEHHOrO UMEHN NO3BONAET afMUHUCTPATOPY COXPAHATb Mpasa
Ha Hero 6eCCPOUHO, KaK 1 B CIyYae C UMYLLEeCTBEHHbIM NPaBOM. Mpu 3ToM 061afaTeNb UMYLLECTBEH-
HOro NpaBa BNpaBe nepejarb BCe NPUHAANEXALLMe eMy NPaBa UHOMY ANLY, NPX 3TOM CamMo NpaBso,
Oyayun CBA3AHHBIM C €ro 06bEKTOM, He MpeKpaLlaeTcs, a Cneayer 3a HUM. AHANOrMyHbIM 06pa3om
NPOMCXO[UT 1 C NPABOM Ha JOMEHHOE UMS, KOTOPOe CNeayeT 3a JOMEHHbIM UMEHEM U B CIyYae ero
nepegaun HoBOMy agMUHUCTPaTopy. O6paTHOE 6bl 03HAUAN0 HEBO3MOXHOCTb Nepefaun Npas Ha Ao-
MEHHble UMEeHa B NPUHLMNE, KAK NOCPEACTBOM fAapeHUs, HaCNeA0BaHNA, OTUYKAEHUS, TaK U fpYyrUM
cnoco6om. Kak oTMeTun cyf, «[H]nuTo B TeKCTe UK CTPYKTYpe 3aKOHa He roBOPUT 0 TOM, uTo KoHrpecc
UMenN B BUAY, UTO NpaBa Ha JOMEHHbIE UMEHA He AOMKHbI ObITb OTUYNAAEMbIN®,

KBanudmkaums JOMEHHOrO MMEHM B KauecTBe WMYLECTBEHHOr0 NnpaBa MO3BOAWNA amepu-
KaQHCKMM CyAaM pa3pewuTb U BONPOC NOACYAHOCTH, KOTAA afMUHUCTPATOP LOMEHHOTO UMEHMN HaXo-
ANTCA 33 pybexom unu B fpyrom wrate CLUA.

[bx. Cropu, aHanu3mpys BbICKA3blBaHWUA MMNepaTopa [InokneTuaHa, ykasbiBaeT, uto obuiee npa-
BUNO NOACYAHOCTYN 3aK0UANOCh B TOM, UTO UCTEL, AO/MKEH Obi NOaBaTh UCK MO MECTY HaXOXAeH!s
otsetunka (domicile of the defendant). OHaKo B HEKOTOPbIX CyyasX Mo UCKAM in rem [ONYCKanoch
o6palieHie B Cya N0 MeCTy HaxoxaeHus seuy (rei sitae) (Story, 2007, pp. L45-446).

Kak oTmeuaet X. X. MeppuTT-MnagWwmni, «A0MeHHOe UMS B HEKOTOPOM CMbIC/ie ABAAETCS MMyLLe-
CTBOM (DM3NYECKOTO MV IOPUANYECKOTO NNLQ, 33 KOTOPbIM OHO 3aperucTpupoBaHo. OHO Takxe npu-
CYTCTBYET M0 CYTU B KAX/0 I0pUCANKLMM N0 Bcemy mupy» (Perritt, 1998, p. 1138). lanee npodeccop
NPUBOANT Takol Npumep: «Ecnu KT0-T0 B UnnnHoMce nocTpagan ot AecTBuin nuua u3 MakegoHuu,
TO NOCTpaAaBLMi U3 INnHOICA MOXET, Kak NpeacTaBnAeTca, 06paTUTbCA C UCKOM B cyA B innuHoiice
Ha OCHOBAHUK fieNCTBMA B INNNHONCE MAKeOHCKOr0 JOMEHHOTO UMeHU. 3T0 ByaeT BbiCTyNaTh Npu-
MEepOM Knaccuueckoi pucankuan in rem» (Perritt, 1998, p. 1138).

(MepnepanbHblil  3aKOHOAATeNb, C OAHOW CTOPOHbI, NOATBEPAWUN HOPUCAUKLMIO in  rem
Mo AOMEHHbIM CMOpaM, a C APYroi — YTOUHUN ee cneaylolWum 06pa3om: «Bnagenew, 3Haka Bnpase

& 15U.5.C. § 1125(d)(1)(A).
& GoPets Ltd. v. Hise, 657 F.3d 1024, 1026-27 (9th Cir. 2011).
8 |bid.
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NofaTh rPaXIAHCKNA UCK in rem B OTHOLIEHUW JOMEHHOTO UMEHU B CYIe6HOM OKpYre, r1e HaXxoauT-
€A PErncTpaTop AOMEHHOTO UMEHN, PEECTP AOMEHHbIX UMEH UMW UHOW OpraH Mo JOMEHHbIM UMEHaM,
KOTOPbIA 3aPErncTpUpoBan uiu NpefocTaBun JOMEHHOE UMA»,

HecmoTps Ha To, UTO PUCAMKLMA in rem He ABNAETCA NPUOPUTETHOM: UCTLY CHauana Heo6Xoau-
MO [10Ka3aTb Cy/y, UTO IOPUCAUKLIASA in personam, T. €. N0 MECTY HAXOXAEHNA OTBETUNK], HELOCTYMHA
Ans uctua (not able to obtain in personam jurisdiction over a person who would have been a defen-
dant®), cama BO3MOXHOCTb MPUMEHEHMSA 0PUCANKLMI i rem NOKa3biBAET OMYCTUMOCTb KBanudu-
KaLuMu JOMEHHOTO MMEHU KaK KBa3MBELL UM BUPTYaNbHOM BELM U NPUMEHEHUS COOTBETCTBEHHO
BELUHOTO UCKA B OTHOLIEHWN JOMEHHbBIX UMEH.

MpM3HaB CBOIO OPUCANKLMIO i rem, HEKOTOPbIE CYAbl NPAMO MPU3HAIOT 1 JOMEHHbIE UMEHA UMY-
1leCTBOM aiMMHNCTPATOPA JOMeHa. [Py 3TOM BAXKHO YUUTbIBATb, UTO NOHATME UMYLLECTBA (property)
B TONKOBAHUI aMepUKAHCKNX Cy0B BbIXOAMUT AANeKo 3a PaMKi BelHOro npasa. KanudopHuinckui
anennaLUuoHHbIA cya BTOPOro oKpyra B fene Downing v. Mun, B 4aCTHOCTU, YKa3bIBAET, UTO «KaTero-
pus property HOCUT BCEOGBEMMIOLLMIA XapaKTep U BKNIOUAET Nio6oe HemaTepuanbHoe 6raro u npe-
pOraTuBy, KOTOPble MOTYT HAXOANTLCA BO BNAAEHUN UMK PACNOPAXEHUU»E. B NpeLefeHTHOM fene
Kremen v. Cohen AnennsuuonHbiit cya CILA no aeatomy deaepanbHoMy anennsiuuoHHOMY OKpyry
yKa3as, uTo OH NPUMEHSAET TPEXUACTHBIN TECT ANA ONPefeneHns Hanuuns Takoro UMYLLECTBEHHO-
ro NpaBa: «...BO-MepBbIX, I0/HKEH CYLIECTBOBATb UHTEPEC, NOAAANWNIACA TOUHOMY ONPeaeNneHuio;
BO-BTOpbIX, OH JO/MKEH [ONYCKaTb UCKMIOUMTENbHOE BNAfieHe UK KOHTPONb; B-TPETbUX, NPeAno-
naraemblii Bnajenew, AomkeH 060CHOBATb 3aKOHHOE NMPABO HA WCKNIOUUTENbHOE UCMOMb30BAHMUE. .
JlomeHHble UMeHa OTBEUAKOT BCEM KPUTEPUAMNY,

Takum 06pa3om, KBanuhuUKaLMa NpaBa Ha JOMEHHOE MMA KaK UMYLLECTBEHHOTO, B TOM uncne
Ha HemaTepuanbHbli 06BEKT, KOTOPbIM 11 ABNAETCA [OMEH, NO3BONAET NpeXae BCEro NpU3HaBaTb
AMEepPUKAHCKNM Cynam opUCANKLNIO in rem 1 NPOBOAUTL CynebHble 3acefiaHnaA No A0MEHHbIM Cro-
pam ex parte, ycTpaHaa He06XOAMMOCTb MPUMEHEHUA NepcoHanbHoi pucankuun (in personam)
aAMUHUCTPaTopa aoMeHa (Liu, 2014, p. 481).

npaBUBaﬂ 0XpaHa npasa Ha JOMEHHOE UMA KaK npasa U3 A0roBopa

BbipaboTaHHas AnennsiumoHHbiM cygom CLUA no pesstomy esepanbHOMy anennsiuMoOHHOMY
OKpyry B aene GoPets Ltd. v. Hise® koHUenuus NpaBa Ha LOMEHHOE UMA KaK NpaBa CO6CTBEHHOCTM
UMeeT NPOTUBHUKOB, UTO CNeAYeT U3 NPaKTUKKM CYAOB UHbIX (hefepanbHbIX anennALNOHHbIX OKPYroB
CLUA. B uactHocTi, AnennsiumoHHbiin cyn CLUA no Tpetbemy denepanbHOMy OKpyry aHanu3nposan
AHaNoruuHbli, Kak 1 B fene GoPets Ltd. v. Hise, BONpoC, ABNAETCS NN NepeperucTpauns JoMeH-
HOMO UMEHN perucTpaumen no cmbicny 3akoHa J1aHxama. B pene Schmidheiny v. Weber cyn ykasan
Ha J0rOBOPHbII XapaKTep NPaBOOTHOLEHWNIA MEXAY aAMUHUCTPATOPOM U PETUCTPATOPOM AOMEHHOTO
UMeHW. B UacTHOCTH, Cy NpUWeN K BblBOAY, uTO «[A]nA perucTpauum [OMEHHOTO UMEHI CTOPOHA,
3anHTepecoBaHHas B IKCKNIO3MBHOM WUCMOMb30BAHUN JOMEHHOTO UMEHU, aAMUHUCTPATOP, [OMKHA
CBA3aTbCA C PErUCTPATOPOM U 3aK/IOUNTb [C HUM] foroBop. B KauecTBe BCTPEUHOrO MpesocTaBe-
HUS 3a NPaBO UCMOMb30BAHUA JOMEHHOIO UMEHN B TeYeHIe onpeaeneHHoro NpoMexyTka BpemeHu

% 15 U.S.C. § 1125 (d)(2)(A).

% |bid.

% Downing v. Municipal Court, 88 Cal. App. 2d 345, 350, 198 P2d 923 (1948).
& Kremen v. Cohen, 337 F.3d 1024 (9th Cir. 2003).

8 GoPets Ltd. v. Hise, 657 F.3d 1024, 1026-27 (9th Cir. 2011).
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afMUHNCTPATOP YNIaunBaeT onpefeneHHoe BO3HarpaXieHne n cornawaeTcs ¢ MHbIMIU U3BECTHbIMU
yCnoBuAMU»®,

B KOHKpeTHOM cnyyae JOMEHHOe MMs 6blN0 M3HAYaNbHO 3aperncTpUpoBaHO O BCTYN/IEHUS
B CUNy 3aKOHA O 3aluTe NOTPe6UTeneid OT KMBEPCKBOTTMHIA HA rocnoauHa Bebepa, a B nocneayto-
Lem 6bl10 NepefaHo HOBOMY afIMMHUCTPATOPY — KomMnaHuu Famology.com, Inc., B KoTopoi Be6ep
3aHNUMan [OMKHOCTb Npe3nfeHTa 1 kKa3Haues. BropuuHas perncrpawyusa Ha HOBOro afMUHNUCTpaTopa
(reregistration) npon3owna yxe nocne BCTynfeHus B CUTy Ha3BaHHOrO 3aKoHa. KBanudukaumsa ao-
MEHHOTO MMEHU B KauecTBe COHCTBEHHOCTMU, MPABO HA KOTOPYIO CNeAyeT 3a Bellbto, He No3Bonuna
Cyny pacnpocTpaHuTb AeiCTBIUE 3aKOHA Ha TaKylo BTOPUUHYIO PerncTpaLmio.

lIMeHHO B CBA3M C JAHHbIM 06CTOATENLCTBOM CyA YKa3as, YTo JOrOBOPHOE NPaBOOTHOLEHUE MEX-
[y rocnofnHom Be6epom 1 perncTpatopoM OTHOCUTENbHO CMOPHOTO JOMEHHOTO UMEHU NpeKpaTu-
nocb B CBA3M C Nepejayeil NpaBa aAMUHUCTPUPOBAHIUA HOBOMY NMLly — KoMnaHuu Famology.com,
Inc. Mpu 3TOM HOBbI AAMUHUCTPATOP «CBA3AN Ce6s LOTOBOPHLIM NPABOOTHOLIEHNEM NOCPEACTBOM
HOBOTO PErMCTPALMOHHOIO COMMALIEHNA C HOBbIM PErUCTPATOPOM... ANA 3aKpeneHus 3a co6oit [npa-
Ba aAMUHNCTPUPOBAHNS. — W. T, E. A.] AOMEHHOTO UMEHI Ha HOBBbIW NEPUOA NPOAOKUTENbHOCTbIO
OfINH roa»®.

B npoTuBHOM Cyyae JOMEHHbIE UMEHa, M3HAYaNbHO 3aperucTpupoBaHHbie LO6POCOBECTHO, MOT-
nn 6bl B NoCnefytolemM 6eCKOHEUHOe KOMUECTBO pa3 «nepenpoaasarbca» 6e3 yueta NpaB TPETbUX
NAL, HaNpuUmep NpaBoo6naaaTeNel TOBAPHbIX 3HAKOB, UTO HE COOTBETCTBYET MAee, 3aN0XEHHOM
B 3aKOH 0 3aluuTe NoTpebuUTeNnen oT KM6epCKBOTTUHA.

KoHuenumio npaBa Ha JOMEHHOEe MMSA KaK NpaBa U3 OroBopa pa3sua AnennsaunoHHbin cya CLLA
no ofMHHaALATOMY thefepanbHOMY anennsuMoOHHOMY OKpyry B aene Jysk Bed'N Linen Inc. v. Dutta-
Roy®, Takoke oTBepriunil MaeK KBanudukaLum npasa Ha AOMEHHOE UMs KaK NpaBa COOCTBEHHOCTH
1 YKa3aBLNA HA I0TOBOPHbIN XapaKTep NPaBOOTHOLIEHUIA MeXAY afiMUHUCTPATOPOM U PerncTparo-
pOM JOMEHHOT0 UMeHH.

AHANN3 NONOXEHWUI CTAaHAAPTHLIX LOTOBOPOB PErMCTPATOPOB AOMEHHBIX UMEH C AAMUHUCTPA-
TOpamu TaKke NoATBepPXAaeT NPeobnafalLnii XapakTep pacCMaTPUBAEMOr0 NOAXOAA K AOMEH-
HOMY MMeHW. Hanpumep, B COOTBETCTBMM C NMYHKTOM 3, KOTOPbIA CneuuanbHo 0603HaueH 3aro-
noskom «Co6CTBEHHOCTbY (Ownership), cornaiieHns 0 perncTpauun JOMEHHOro UMEHN OHOro
U3 KpynHemwmux amepuKaHCKMX PErucTpaTopoB JOMEHHbIX UMeH — [enaBIpckon Kopropauuu
GoDaddy.com, LLC (GoDaddy — Domain Name Registration Agreement) — agMUHUCTPATOP AOMEH-
HOTO MMEeHN B pe3ynbTaTe perncTpaLyum JOMeHHOro UMeHN Ha cebs, T. e. 3aK1KUeHUs YKa3aHHOro
COrnaleHus, He NonyyaeT npasa CO6CTBEHHOCTU HI HA CamMo 0603HaueHNe, MCNoNb3yemoe B Kaue-
CTBE JOMEHHOr0 UMEHU, H Ha JOMEHHOE UMSA KaK TakoBOe®. B cornaleHnm Takxe YyCTaHOBMEHO,
YTO AAMUHUCTPATOP He UMeeT npaBa KakuM-nnbo o6pa3om nepefasaTb UK MbITaTbCA Nepeaatb
NpaBo aAMUHUCTPUPOBAHMA AOMEHHOTO UMEHN APYrOMY NuLY NOA BUAOM NpaBa COOCTBEHHOCTH,
NCnonb3oBaThb Takoe NPaBo MOA BMAOM NpaBa COOBCTBEHHOCTU B KaueCTBe 3an0ra Uan UHbIM 06-
pa3om 06pemeHATb ero’.

®  Schmidheiny v. Weber, 02/11/2003, 02-1668 (3rd Cir. 2003). https://caselaw.findlaw.com/court/us-3rd-circuit/1213148.html
% Ibid.
7 Ibid.

% Ibid.
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Kak 3akntouaet H. ®. bap6aHToHUC, KBanuduKaLms LOMEHHOTO UMEHN Yepe3 Npu3My JOroBop-
HOro npaBa, a He npaBa C06CTBEHHOCTVI, NMeeT ABHble NnpeunmyLiecTsa: Heo60CHOBAaHHO paccmart-
puBaTb perncrpauno AOMeHHbIX NMeH C TOYKK 3peHNA npaBa COOCTBEHHOCTU NULLb Anga 10ro, 4To-
6bl 136exaTb npuaaHna AOMEHHbIM UMEHaM CTaTyCa HeOTuyXAdaeMbiX B C/yyasax, Koraa TeKyLI.IMI?I
AAMUHUCTPATOP UCNONb3YeT AOMEHHOE UMA C He}J.OﬁpOCOBECTHbIMI/I HamepeHnammn (Barbantonis,
2016, p. 108).

npaBUBaﬂ 0XpaHa 10MEHHOI0 NMEHU KaK TOBApHOI0 3HaKa

HecmoTps Ha CXOXeCTb JOMEHHbIX MMEH, BbINOMHAKWMX (YHKLMM YKa3aHUsA MeCTa NPoMCxoxae-
HUS, C TOBAPHbIMY 3Hakamu, No MHeHuto M. inddepa, nepBbie He 0TBEUAKT pAAY 6a30BbIX NPUHLM-
MOB CMCTEMbI PErUCTpaLi TOBAPHbIX 3HAKOB: B UACTHOCTH, AN HagNexalero (GyHKLMOHNPOBaHMS
C TOUKN 3peHNs TeXHUUYECKOW aapecalyin Ha COOTBETCTBYIOWMI pecypc AOMEHHbIE MMeHa [OMk-
Hbl ObITb YHUKANbHBIMK, B TO BPEMS KaK C NO3MLMN 3aKOHOAATENbCTBA O TOBAPHbIX 3HAKAX MAEHTUY-
Hble TOBAPHbIE 3HAKN MOTYT 6bITb 3aPErMCTPUPOBAHbI U pa3HbIMI NPABO0ONAAATENAMM, €CIN 3TO
He BbI3blBAET CMelleHUs B rasax notpebuteneii (Leaffer, 1998, p. 145).

Bnpouem, LaHHOE NPOTUBOpPEUME HAXOAMUT pPeLleHine B cucTeme diefiepanbHOro 3akoHoAaTeNbCTBa
1 cucteme obuwero npasa CLUA.

(eaepanbHoe 3akoHogarenscrso CLIA

B cootBeTCTBUM C (hepepanbHbIM 3aKOHOAATENbCTBOM OCHOBHBIM CMOCOGOM MOMYYeHUs AOMEH-
HbIM MMEHeM NPaBOBOM OXPaHbl Kak TOBAPHOTO 3Haka ABMAETCS ero perucTpauus B Kauectse Ta-
KOBOro B BeoMCTBE N0 NaTeHTaMm v ToBapHbiM 3Hakam CLUA (Patent and Trademark Office). OgHako
ANA HaC AaHHbIN BONPOC PErucTpaLiin NHTepeceH He cam no cebe: Kak yKa3biBanocb paHee, Mbl UC-
KMIQuMnmu n3 npefiMeTa aHanu3a oueBuUaHble CNOCO6bI NONYUEHUS NPABOBOI OXPaHbl OMEHHbIMM
MMEHaMU, He OTPaXKatoLLMe UX NPABOBYIO NPUPOAY. BaXXHO AN HALIEro UCCNef0BaHUs Cleqytolee.

B cOOTBETCTBMU C NONOXEHUAMU 3aKOHA JIIHXIMA «Blafenew, TOBAPHOro 3HaKa, UCMOMb3yemMoro
B KOMMepueckoM 060p0Te, MOXET NoAaTh 3aABKY HA PErncTPaLImMio CBOEro TOBApPHOro 3HakKa B YTBep-
KAEHHOM HACTOAWMM 3aKOHOM rMaBHOM peecTpe»®™. To ecTb dhefepanbHbil 3akoHoAaTeNb MO 06-
Lemy npaBuay UCXOQUT U3 TOTO, UTO Meped perucTpaumeil ToBapHOTo 3Haka B BegomcTse no na-
TEeHTaMm 1 ToBapHbIM 3Hakam CLUA npeanpuHMmarenb JOMKEH Kakoe-TO BPEMSA UCMONb30BaTb Takoe
0603HaueHne 6e3 perncTpaLym B KoOMMepueckom 06opoTe. ECn e Takoro UCnonb3oBaHUs He 6bino,
TO 3aABUTENb MOXET CCbINATbCA HAa NONOXeHWe 3aKoHa J13HX3Ma, AONYCKatLLee perncTpauuio To-
BApPHOro 3HaKa 1 6e3 ero npefBapuUTeNbHOro MCNONb30BAHUA, €CN 3aABUTENb MOKAXET [06POCO-
BecTHble HamepeHus (bona fide intention) No UCNoONb30BaHUKO TOBAPHOTO 3HAKA B KOMMEPUYECKOM
06opoTe nocne ero perucrpawumne,

113 naHHbIX 3aKOHOMONOXEHWIA CNeayeT, uTo B NEpPBOM C/lyyae 3aKOHOAATEb UCXOAUT U3 TOTO,
YTO MCMONb30BAHME HE3APErMCTPUPOBAHHOTO TOBAPHOTO 3HAKA B LIENIOM BO3MOXHO.

Kpome Toro, cornacHo § 43(a) 3akoHa MaHXama «nboe nuLo, KOTOPOE... B OTHOLIEHUM N06bIX TO-
BAapOB WAN YCIyr UCMOMb3YeT B KOMMEpPUeCKOM 060poTe CNOBO, TEPMUH, HaUMEHOBaHWE, CUMBOTI,
U306paXeHNe MM UX KOMOMHALMIO UAM NOXHOE YKasaHWe NPOUCXOXAEHUS, ..MOANEXMT rpa-
[IaHCKO-NPaBOBOM OTBETCTBEHHOCTU MO WUCKY NO6GOT0 NNLA, CUUTAIOWLETD, UTO OHO YXKE MOHECNo
U MOXET NOHECTU YOBITKN B pe3ynbTaTe TakuX AeNCTBUI»®.

% 15U.S.C. § 1051(a)(1).
% 15 U.5.C. § 1051(b)(1).
7 15U.S.C. § 1125(a)(1).
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CnefoBaTenbHO, 1 HE3aPerncTPUPOBaHHbIE TOBApHbIE 3HAKM, B TOM YMCIE W AOMEHHbIE UMEHa,
BbINOMHAOWME UX (YHKLUM, MOTYT NONYUNTb ONPeaeneHHyo oxpaHy no 3akoHy J13Hxama. OfHako
KaK TaKOBOE NPaBOBOE CyL|eCTBOBAHNE He3aperncTpUPOBaHHbIX TOBAPHbIX 3HAKOB OCHOBAHO B CLLA
Ha o6uiem npase (common law).

JlomeHHble UMeHa KaK ToBapHble 3HaKU obuwero npaBsa

WckniounTenbHble NpaBa Ha ToBapHble 3Haku obuiero npasa (common law trademarks) y coot-
BETCTBYIOLLErO NPaBo06bnafatens BO3HUKAIOT 6€3 perncrpauun, Ha OCHOBAHUN JOKTPUHbI NEepPBOro
NCNONb30BaHNSA, KOTOPYK MOXHO CHhOpMyNMPoBaTh CESYIOWUM 06pa3oM: KTO Ha COOTBETCTBYIO-
et TePPUTOPUM NEPBbIM Haua NPUMEHSATb 0603HAUEHIE B KAUECTBE TOBAPHOTO 3HaKa (MK 3Haka
06CNyXMBaHNA), T. €. B KOMMEPUeCckom 060poTe, TOMY UCK/IOUNTENbHbIE NPABA U NPUHAANEXAT: UC-
K/IOUUTENbHOE NPABO «BO3HUKAET B CBA3M C... UCMONb30BaHNEM [0603HaUEHNS B KauecTBe TOBAPHO-
ro 3Haka. — . T, E. A.], a He C ero perucrpaumen»®,

Takoil npaBoo6nafaTenb, KOTOPbIA NePBbIM CTaN NPUMEHSATb Ha TEPPUTOPUN CBOE 0603HAUEHUE,
BbICTYNAET B KAUECTBE «CTapLUero nonb3oBarensy (senior user) N0 OTHOWEHMIO K MHbIM NPaBoo6Na-
[artensim, KOTopble Hayanu UCNoNb30BaHNE TOXAECTBEHHOIO UKN CXOXEro 0603HaYeHus no3gHee, —
«mnaawum nonbsosarenamy» (junior users).

Bnpouem, KoHUEeNLUMsA TOBAPHbIX 3HAKOB 06Lero npasa, KOTOpas 3apoaunack Ao 3pbl MHTepHeTa
1 [0 NoBNEHNs (hefilepanbHOro 3aK0HOAATeNbCTBA O TOBAPHbIX 3HAKaX, OCHOBAHA Ha NpefocTaBne-
HWW NPABOBON OXPaHbl TAKOMY TOBApPHOMY 3HAKY TONbKO Ha ONpeAeneHHON reorpatuueckoin Tep-
puUTOpUM, TPAHWULBI KOTOPOW YCTAHABNMBAIOTCA MO 30HE PACNPOCTPaHEHUs penyTauun npesnpu-
Humarensa (goodwill zone) n 30He dakTMuECKOW TOBApHOW 3KCNAHCUKM npeanpuHumatens (natural
expansion) (Johnson, 2014, p. 1276).

Camo no cebe flaHHOE OrpaHNYeHNe He NPenATCTBYET NPU3HAHMIO JOMEHHOTO UMEHU TOBAPHbIM 3Ha-
KOM 06LLero npaga, ecni NoCpescTBOM Be6-CaliTa, Ha KOTOpPbIN JOMEHHOE UMSA afpecyeT, NpeanaraloT-
€Sl TOBAPbI UK YCAYTY Ha ONpejeneHHo Tepputopuu. OZHAKO, KaK OTMEUaETCs B peleHinin OKpYHOro
cypa CLA no okpyry t0Ta, «[npaBoo6nagaTenb] He MOXET CCbINATbCA Ha TOT (haKT, UTO OH UCMONb3YeT
BE6-CalT... 151 BO3HUKHOBEHNS 06LLEHALMOHANBHONM NPABOBOM OXPaHbl Y €ro TOBAPHOMO 3HAKAN®.

CnepoBatenbHo, LO6POCOBECTHAA PErnCTPaLns JOMEHHOTO UMEHU U UCMOMb30BaHMe Takoro fo-
MEHHOTO UMEHU ANA NPeanoxXeHns K Npofaxe u NPoAXM TOBAPOB UNWU YCYr MOTYT NpK onpege-
NEeHHbIX 06CTOATENbCTBAX PACCMATPUBATLCA KaK OCHOBAHME ANA KBanMhukaLunm LOMEHHOTO MMEHN
B KauecTBe TOBAPHOTO 3HakKa 06LLero npasa 1, COOTBETCTBEHHO, BbICTYNaTb NPABOBbIM OCHOBAHWEM
ANS COXpPaHEeHWs JOMEHHOro MMEeHU 3a TakuM npasoobnajgarenem B ciyyae npeabasneHus Tpebo-
BaHWil NPaBO0GNARATENSMU TOXAECTBEHHDIX MW CXORHBIX 1O CTEMEHI CMELIEHIUS TOBAPHbIX 3HAKOB,
KENaLWmx noayunTb NPaBo aAMUHUCTPUPOBAHUA CMOPHOTO AoMeHa. OCOBEHHOCTb perncrpauum
AOMEHHbIX UMeH — HEBO3MOXHOCTb CYLLeCTBOBAHNSA [ABYX UAEHTUYHBIX JOMEHHbIX UMEH — MPUBOAUT
K BbIBOZY O TOM, YTO NPUOPUTET B AAMUHUCTPUPOBAHUN AOMEHHOTO UMEHU JOMKEH 6biTb Npego-
CTaBNeH TOMY NnLY, KOTOPOe NepBbiM 3aperncTpupoBano COOTBETCTBYIOLLEE JOMEHHOE UMS Ha Cebs
11 UICMOMb30BANO0 €ro B KOMMEpPUECKMX LieNIsiX Ha COOTBETCTBYIOLLEN TEPPUTOPUI PaHee KOHKYPEHTOB.

Kak otmeuaeT OkpyxHoii cy CLUA no okpyry I0Ta, «MHTEpHET TeM He MeHee He SABNSETCA reorpa-
(huueckonn Tepputopuen, KOTopas MOXET 6biTb pa3feneHa Ha 30Hbl; HA060POT, 3T0 CPEACTBO MO-
6anbHOI KOMMYHMKALWN, JOCTYIHOE U3 60N TOUKN NNAHETLIN',

*  Trademark Cases, 100 U.S. 82 (1879). https://supreme.justia.com/cases/federal/us/100/82/

% UFirst Fed. Credit Union v. Univ. First Fed. Credit Union, No. 2:2022cv00646 (D. Utah Sept. 27, 2023).
0 bid.
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C yuertoM M3NOXEHHOTo «CTapliiil MOMb30BaTeNb» B CMOPHON CUTYALN CMOMET COXPAHUTH
3a €060/ NPaBO aAMUHUCTPUPOBAHNA [JOMEHA, OJHAKO TepPUTOPUANbHbI XapaKTep TOBApHOro
3HaKa 061ero npasa XoTa W He 6yAeT BAUATb HAa Cam (aKT PerucTpawun JOMeHa, HO JOMKEeH BbiTb
yuTeH Npu (HaKTUUECKOM UCNONb30BaHNUN Be6-CaiiTa, K KOTOPOMY TaKoe JIOMEHHOe MMA ajjpecyer.
Kpome TOro, Hanuume TOBApHOrO 3HaKa 06LIEro Npasa B BUE OMEHA, HANPUMepP Ha JOMeHe nep-
BOTO YPOBHS .COM, HEe MOXET ABNATbCA OCHOBAHUEM NS OCNAPUBAHNSA PErUCTPALMI AHANOTUYHOIO
[IOMEHHOTO MMEHU Ha JOMeHe NepBOro YPOBHSA .US, eCK Y BTOPOro NpaBoobnajatens Takke BO3-
HUKNO NPABO Ha UCNOMb30BaHNUe TOBAPHOrO 3HaKa 06UIEro Npasa, OAHAKO B pamMKax Apyrux Teppu-
TOPUANbHbIX FPAHNLL.

MOCKONbKY HanMumMe CXOXUX OMEHOB MOXET BBECTU noTpebutens B 3abnyxaenne, C. [DKOHCOH
npeanaraer pelieHue AaHHON NPo6aemMbl NOCPEACTBOM UCNONb30BAHNSA [JOKTPUHbI KOHKYPEHTHOIO
ncnonb3oBaHusa UHTepHeta (concurrent Internet use doctrine), nofpasymeBalolieil OHOBPEMeHHOe
npucyTcTeune B MHTepHeTe 060uMx NpaBoo6naaateneil npu cobnioneHnu asyx ycnosuit: «(1) o6a npa-
BO06NaAaTeNs OMKHbI PA3MECTUTb 3aMeTHbIIA IUCKNEMep Ha COOTBETCTBYIOLEM TOBAPe UK CTpa-
HULLE, Ie TOBAP NPEANaraeTca K Npojjaxe, C yKa3aHuem Toro, rie X NpoayKTbl 4OCTYNHbI (B cyuae
OrpaHNYEHHOW TeppUTOPUaNbHON 30HbI [nocTaBok]) unu HegocTynHbl (Mpu 06UIEHALMOHANBHOM
ncnonb3oBaHuy [ToBapHoro 3Haka obuiero npasal), v (2) ucnonb3osaxue B NHTEPHETE He JOMKHO
He06p0OCOBECTHO PACNPOCTPAHATHLCA Ha TePPUTOPUIO [1eiCTBIUA TOBAPHOTO 3HaKa 06Liero npasa. —
. T, E. Al npyroro npasoo6naaatens» (Johnson, 2014, p. 1298).

JloMeHHoe UMs Kak LI,VI(I)DOBOVI aKTMB 1 00beKT NHBECTUPOBAHUA

HaumoHanbHbIM JOMEHHbIM MMeHeM B CoefHeHHbIX LUITaTax BbICTynaeT jomeHHOe uMs .us. Cpeau
KpYMHeMwmx JOMeHHbIX CIeNoK B 30He .us (0T nepBbix ABYX 6ykB United States) ny6nnuHo n3BecTHbl
CAIenKu B OTHOLEHNM JoMeHOB drive.us (99 999 nonn. CLUA), video.us (75 Tbic. gonn. CLUA), lawyer.us
(50 Tbic. gonn. CLUA), job.us (35 532 nonn. CLUA) u uHbIe"",

Bnpouem, ecnn roBoputb 0 MMPOBOM PbIHKE AOMEHHBIX UMEH, TO, KOHEUHO, HeMb3s He ynoms-
HYTb JI0MeH .com (0T commercial — «KOMMepUeCKIit»), KOTOpbIA U3HAUANbHO 6bi NOA YNpPaBneHu-
em Munucrepctsa o6opoHbl CLLIA (United States Department of Defense), a ceituac ynpasnsercs fe-
naB3apcKoit Kopnopauuei Verisign, Inc. [loMeHbl B 30He .cOM ABAAIOTCA CaMbiMi NPUBNEKATENbHbIMU
He TO/bKO ANSi KOMMEPUECKIUX OpraHn3aLmii, HO 1 AN UHBIX UL, CTOUMOCTb HEKOTOPbIX JOMEHHbIX
MMEH CTPEMUTCS K MUNNUapay fONNapoB.

Cpeau cambix JOPOTNX CAENOK B OTHOLIEHNN JOMEHHbIX MMEH B 30HE .COM MOXHO BblAeNuTb A0r0-
BOPbI N0 JoMeHam cars.com (872 mnw gonn. CLIA), business.com (345 mnw gonn. CLIA), lasvegas.com
(90 mau gonn. CLLA), carinsurance.com (49,7 maw gonn. CLLA), insurance.com (35,6 maw gonn. CLLA),
vacationrentals.com (35 max gonn. CLUA) u np®

Kpome TOro, Ha pbiHKe NONYNsPHbI U JOMeHHbIe BUPXN. Hanpumep, Ha caiiTe 0AHOMO U3 CambiX
KpYMHbIX aMepUKaHCKMX PerncTpatopoB aomeHoB GoDaddy pabotaeT 6upxa, Ha KOTOPOW NGO e-
naowWuii N0 MHOXECTBY KPUTEPUEB MOXET NoaobpaTb W «npuobpectu» cebe aomeH. Hanpumep,
B OTHOLIEHWN [OMEHa ope.com «Bo3pacTom» 30 NeT NocneAHas CTaBka Ha ayKLMOHEe CoCTaBnsana
43500 ponn. CLUA™S,

0 Perez, A. K. (2024, August 29). The most popular .US top level domains. LinkedIn. https://www.linkedin.com/pulse/most-

w2 Rosaupan, V. (n.d.). 10 most expensive domain names ever sold. Network Solutions. https://www.domain.com/blog/most-

0 GoDaddy. (n.d.). Auctions. https://auctions.godaddy.com/beta
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Ecnu xenaemblit JOMeH He BbICTABMEH Ha «NPOAAXY», TO PErUCTPATOP MOXET NPeanoXuTb 6po-
KepcKue ycnyri, B pamMkax KOTOPbIX OH NPOBEAET NeperoBopbl C TEKYLWMM afiMUHNCTPATOPOM AOMEHA,
U ecnn y6eauT ero COBepLWNTb CAENKY, T. €. «NPOoAaTb» AOMEH, TO KMMEHT, MOMUMO LEHbl CAEeNKH,
3annaTuT peructparopy ewe 20% oT 3Toi cymmbl nntoc 99,99 aonn. CLUA™:,

AHanu3 goroBopoB, KOTOPbIMI OMOCPEAYIOTCA TaKoe «CBOGOAHOE 06paLLeHNE» AOMEHHOTO UMEHN
11 ero Nepexof OT OfHOTO aAMMHUCTPATOPA K APYroMy, NOKa3biBAET, YUTO CTOPOHbI, Kak NpaBmMno, UMe-
HYIOT CBOV CAIENIKM «COTMaALlieHe 0 nepenaue I0MeHHOro umenn» (Domain name transfer agreement),
€CNN NPefMeTOM J0roBopa SABNAETCA TOMbKO Nepefaya npas afMUHUCTPUPOBAHNS AOMEHHOMO UMEHMN,
n160, KOra LOMEHHOE UMSA NNLb OAWH U3 NepeaaBaeMbiX 06bEKTOB, «COrMaLIeHe 0 Kynne-npogaxe
aKTnBoB» (Asset purchase agreement), rie CO6CTBEHHO OAHNM U3 AKTUBOB 1 BbICTYMAET JOMEHHOE UMS.

MomMMMO yKa3aHHbIX LOrOBOPOB, CTOPOHDI, KaK MPABUO, 3aKNOUalOT COrnalleHne 0 nepegave
AOMEHa C perncrpatopom. Hanpumep, y ynomsiHyToro paHee perucrpatopa GoDaddy Takas cpen-
Ka uMeHyetcs «Cornawexune o cMeHe agmuuuctpatopa» (Change of registrant agreement)'® un 3a-
KMHUAEeTCA Kak MpeXHUM, TaK 1 byayLwmum agMUHIUCTPaTOpamMu C perncTpatopom. B cooTBeTCTBIUM €O
CT. 2 Ha3BaHHOTO COMMalleHNs CTOPOHbI MPU3HAIOT, UTO eAUHCTBEHHOM 063aHHOCTbIO perncTpatopa
GoDaddy sBnstoTca u3meHeHne MHGOpMaLMM 06 aAMUHUCTPATOPE B peecTpe n 06paboTka COOTBET-
CTBYIOLLErO 3aMpoca Ha nepeaayy JOMEHHOTO UMEHU Ha ApYroil akkayHT. Co BpeMeHU perncrpauuim
aKKayHTa npuobpeTtaTe/ib NpaBa Ha JOMEHHOE UMs CHauyana CTaHOBUTCA — B MOMEHT perucrpauum
aKKayHTa — CTOPOHOI cornatuenns 06 o6wmx ycnosuax obcnyxusanus (Universal terms of service
agreement)'s, B npoLiecce nepeaun npasa aAMUHUCTPUPOBAHUA — CTOPOHON BbiLIEYKA3aHHOIO CO-
rnalweHns 0 CMeHe aAMWUHNCTPATOPa, a NOCie NPUOBPETEHUs NpaBa aAMMUHUCTPUPOBAHNS JOMEH-
HOTO MMEHN — CTOPOHOI COMNALIeHNA O PerucTpauun fOMeHHbIX umeH (Domain name registration
agreement)'”. COrNacHo CT. 4 NOCNEAHEro OHO COXPaHAET Uy A0 TeX NOp, NOKA Y AAMUHKCTpaTopa
0CTaeTCs B aAMMHUCTPUPOBAHUMN XOTb OfUH OMEH. B AanbHelillem cornalieHne He npekpalaeTcs
MONHOCTbI, HEKOTOPbIE €r0 NOMOXEHNS, HE CBS3aHHbIE HEMOCPEACTBEHHO C aAMUHNCTPUPOBAHNEM
AOMEHHOTO UMEHMW, NPOAOMKAKT AencTBUE. CNefoBaTeNbHO, Y NMPEXHEro 1 GyayLiero agMUHNCTpa-
TOpa JOMEHHOTO UMEHN He NPOUCXOAMT Nepeaum AoroBopa.

Takum 06pa3oMm, B aMEPUKAHCKOI CUCTeMe PONb PerncTpaTopa B caenkax no nepegade npasa
aiMUHUCTPUPOBAHUS JOMEHHOTO UMEHM TEXHUYECKAA 1 OpraHn3aLnoHHas.

Bbisoa no AMEPUKAHCKOMY noAxoAy

Takum 06pa3oM, C OfHON CTOPOHbI, AMEPUKAHCKII NOXOA XapaKTepU3yeTca HanuuneMm 3aKoHo-
JIaTeNbHOro ONpefeneHus NOHATUA JOMEHHOTO UMEHN KaK CPeacTBa ajpecaLuu, uto He fobasnser
NpaBOoBOI ONpPefeneHHOCTH B Pa3peLieHinit KOHKPETHbIX CNopoB. TeM He MeHee aHanu3 npasonpu-
MEeHTENbHON NPAKTUKIA MOKA3bIBAET, YTO Cama 1eUHNLMA HOCUT BTOPUUHDIN XapaKTep, a Kniuesoe
3HaueHMe NMEeT NHKOPNOPaLMA COOTBETCTBYIOWET0 TEPMUHA 1 CBA3AHHDIX C HUM MOMOXEHUN B de-
AiepanbHoe 3aKOHOAATENbCTBO, UTO NO3BONAET UCMOb30BATb CPEACTBA NPABOBOIA 3aLLMUTbI, KOTOPbIE
NPefoCTaBNAITCA Ha (hefiepanbHOM YPOBHE.

s GoDaddy. (n.d.). Domain Broker Service. https://www.godaddy.com/domains/domain-broker

5 GoDaddy. (n.d.). Change of registrant agreement. https://www.godaddy.com/legal/agreements/change-of-registrant-

" GoDaddy. (n.d.). Universal terms of service agreement. https://www.godaddy.com/legal /agreements/universal-terms-of-
107 ébbé&ayi.i(ini.&.j.ibomain name registration agreement. https://www.godaddy.com/legal/agreements/domain-name-
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C Jpyroii CTOpOHbI, OYEBMAHAA Y30CTb MOHUMAHMA JOMEHHOMO UMEHM B KauecTBe CPeACTBa
afpecauuu Hawna OTpaeHue B CyAeBHONM MpakTMKe W MO3BONMNA BbIpaboTaTb, Ha NepBblii
B3IISif, NPOTUBOMONOXHbIE NOAXOAbI K ONPEeAeNeHMI0 NPaBoOBON CyTI AJOMEHHOTO UMEHN: B KauecTBe
NMYLECTBEHHOTO NpaBa MMM Npaea U3 40roBopa. HecMoTps Ha TeHAeHLMI0 KBanudukaummu npasa
Ha JlOMEeHHOe MMS Kak NpaBa U3 A0roBOpa, TPAaKTOBKA JOMEHHOTO UMEHM Kak MMYLLECTBEHHOIO npa-
Ba MO3BOMUNA PeWNTb PAA NPOLECcyanbHbiX Npo6nem, ¢ KOTOPbIMUM CTANKUBANNCh aMepUKaHCKue
Cy/bl, B YACTHOCTU NPUMEHNTb IOPUCAUKLMIO in rem K JOMEHHbIM CNopam, T. €. NPefoCTaBUTb UCTLLY
BO3MOXHOCTb 06PALIATLCA B CyA HE MO MECTY HAXOXAEHMA OTBETUMKA, A MO MECTY perucTpawium no-
MEHHOTO UMEHM,

OfHOW U3 KMIOUEBbIX XapaKTepPUCTUK MPABOBOrO PerynupoBaHus AOMEHHbIX UMeH B CLUA aB-
NAETCA YHUKANbHAA AN CTpaH 06Lero npaBa KOHLENLMS fOMEHHOTO UMEHU Kak TOBApPHOIO 3Haka
o6uiero npasa. MpumMeHeHNe MHCTUTYTA TOBAPHOTO 3HaKa 06LEro Npasa, T. e. He3aperucTpupoBaH-
HOro 0603HaueHus, NpaBoBasA OXPaHa KOTOpOro obecneunBaeTcs 6narogaps penytauuu 1 Toap-
HOM 3KCMaHCMM NPaBoo6naaaTeNs Ha onpefeneHHoN TepPUTOPUN, K JOMEHHbIM UMEHAM MOKa3blBa-
€T 'M6KOCTb NPaBOBOO MHCTPYMEHTapUA CTpaH 06Lero npaea, B paccMatpusaemom ciyyae — CLLUA,
NPV peLieHinn NpaBoBbIX NPO6AEM COBPEMEHHOCTH.

CpaBHMTe}'IbeIVI aHann3 noAxoz08 K NpaBoBOM KBaJ'IVId)VIKaU,VIVI JAOMEHHbIX UMEH

MpoBefeHHOe MCCNEef0BaHNE NO3BOMAET CAENaTb BbIBOAbI MO OCHOBHbIM KPUTEPUAM, B pamMKax
KOTOPbIX NPOBOAMNCSA aHANN3 [OKTPUHbI, 3aKOHOAATENbCTBA U CYAEBHOI NPAKTUKN paccMaTpuBae-
MbIX NPaBOMOPSAKOB, U U3NOXKUTD WX B BUAE Tabanubl 1.

Kak BUAHO M3 Tabnuupl 1, HECMOTPS Ha PasHMLY NPABOBOrO PErynupoBaHNs U NpPaBONpPUMEHI-
TENbHbIX NOAXOA0B B UCCEAYEMbIX NPABONOPSAAKAX, MOXKHO CAENATh BbIBOA O CXOKECTU MPaBOBbIX
BO3MOXHOCTEll OXpaHbl JOMEHHbIX MMEH, XOTS BO BCEX rOCYAApPCTBAX aKTUBHOCTb W peanbHas BO3-
MOXHOCTb UCMO/Ib30BAHNS TOMO UM UHOTO BapiaHTa NPaBOBOM OXPaHbl U B KOHEUHOM UTOTE 3allii-
Tbl Pa3nuuaoTCA.

3aknioyenve

Mo pesynbratam uccnegosaHua Tpex npasonopaakos: Poccuu, lfepmanum n CLLA, — mbl MOXeM
NPUATY K BbIBOAY O WMPOKOM AMana3oHe BOSMOXHOCTEN ANs KBANU(UKALMN JOMEHHBIX UMEH B 3a-
BMCMMOCTM OT KOHKPETHbIX 0GCTOATENbCTB X PErUCTPALN W AaNbHENLWero NCnonb3oBaHus.

3aKoHoAaTenbHoe perynupoBaHue [AOMEHHbIX WMEH B paccmarpuBaeMblX MpaBoOMNopsAKax
He OTpaXaeT peanuu COBPEMEHHOT0 IKOHOMMYeckoro o6opoTa: B Poccun n CLLA foMeHHOe UM BCE
eLe TpaKTyeTca Kak CpeacTBO afpecauuu, a B lepmaHnn 3akoHoAaTeNbHOE onpeaeneHne oTcyTCTBY-
eT B NpuHuMne.

JKOHOMMYECKOE Pa3BUTME HA COBPEMEHHOM 3Tane, B CBOK O4epefb, NO3BONAET KBANMDULM-
poBaTb AOMEHHOE WUMS KaK LEeHHbIA UM(POBOMA, T. €. HEOBELIECTBNEHHDbIN U CYLEeCTBYIOWMIA 1C-
KNiounTenbHO B MHAOPMALMOHHO-LUMEDPOBON Cpeae, akTUB 1 06BEKT MHBECTUPOBAHMS. MOCKONbKY
B CMNY TEXHUUECKNX XaPAKTEPUCTUK JOMEHHOE UMS ABNAETCA YHUKANbHBIM 06bEKTOM (BTOPOrO TOX-
[ECTBEHHOTO OMEHHOTO MMEeHI 3aPeruCcTPUPOBAHO BbiTb HE MOXET), MHOMME NMepCreKTUBHbIE C TOY-
KU 3peHns 613Heca JOMEHHbIE UMEHA YKe MPUHAANeXaT» COOTBETCTBYIOWMUM NNLAM, T. €. aAMUHU-
CTPUPYIOTCA UMK, 0COB0€ 3HAUeHMe NpuobpeTaeT BTOPUUHBIA PbIHOK AOMEHHbBIX UMEH, HA KOTOPOM
CTOMMOCTb OTAENbHbIX CAENOK NpubuMKaetca Kk munnuapgy gonnapos CLUA.
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Ta6nuua 1/ Table 1

CpasHumenbHasg mabauya nodxodos K K8anuguKkayuu domMeHHbIx umeH /
Comparative table of approaches to domain name qualification

3aKoHofaTenbHoe
onpenenexHne

KBanudukauus
B KauecTBe CpeacTBa
aapecauuu

KBanudukauuns
B KauecTBe
naeHTudukatopa

KBanudukauus
B KQueCTBe CpeacTea
NHAUBUAYANN3ALNN

Ksanudmkauus

B KauecTBe 06bekTa
NMYLLLECTBEHHbIX
npas

KBanudukauus B ka-
yecTBe UnhpPoBoOro
aKTMBa 1 06beKTa
NHBECTUPOBAHNSA

TexHunueckoe, B KauecTse
cpencrea afpecauuu

Wcnonb3yetca B KauecTse
NCXOMHOM, 3aKpenneHa
3aKOHOAATeNbHO

lpu3Haerca Ha JOKTpU-
HasbHOM YPOBHE,

B CyA€6HOI NpaKTuKe
He packpbiBaeTcs,

HO yrOMMNHaeTCs

Teopetuyeckas BO3MOX-
HOCTb OXPaHbl:

- KaK 061eM3BECTHO-

ro TOBapHOTO 3HaKa;

- B KauecTBe Kommep-
YecKoro 0603HaueHmns
(oTBepraerca cyaamu)

BO3MOXHOCTb OXpaHbl

B KauecTBe 06beKTa
NMYLLLECTBEHHbIX NPaB
(npeobnaparouias
cynebHan npakTuka).
MoXeT 6bITb YacTblo UMy-
eCTBEHHOTO KOMMNEKCa
(npeanpusaTus)

B0o3MOXHOCTb BbICTYNATh
06bEKTOM UHBECTU po-
BaHUA

Mpumeyarue. CocTaBneHo aBTOpamiu.

78 ARTICLES

OtcyTcTByeT

Wcnonb3yetca B Ka-
yecTBe UCXOAHON, OT-
pa¥eHa B LOKTpUHE
1 CyfebHOI NpaKTuKe

Mpu3Haetca
Ha JOKTPMHANbHOM
ypoBHe

Bo3mMOXHOCTb
OXpaHbl B KauecTBe
KOMMEpYeCKoro
0603HaueHuns, B Ka-
yecTBe TOBAPHOTO
3HaKa B CUNy MCnonb-
30BaHuA

Bo3MOXHOCTb
OXpaHbl B KauecTBe
06DbeKTa UMyLLe-
CTBEHHbIX NpaB

Bo3MOXHOCTb Bbl-
CTynatb 06EKTOM
WHBECTUPOBAHNA

TexHuyeckoe,
B KauecTBse cpef-
CTBa afpecaLuu

Ncnonb3yetca

B KQuecTBe 1cxoA-
HOUA, 3aKpenneHa
3aKOHO/ATENbHO

lpu3Haercs

Ha AOKTPUHANDb-
HOM YpOBHe

1 B Cyaie6HOM
npaKTuKe

BO3MOXHOCTb
OXpaHbl B Kaue-
CTBE TOBAPHOro
3HaKa B cuny
UCMONb30BaAHNS

B0o3MOXHOCTb
OXpaHbl B Kaue-
CTBe 06bEKTa
UMYLLECTBEHHBIX
npas

Bo3MOXHOCTb Bbl-
CTynaTb 06HEKTOM
WHBECTUPOBAHNA
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C TOUKM 3peHus hYHKLNOHANBbHOW TEOpUI JOMEHHbIE UMEHA MOTYT BbITb OTHECEHDI K KaTeropui
UAEHTU(UKATOPOB MO aHANOrMKM C TOBAPHLIMU 3HAKAMM, KOMMEPYECKUMI 0603HAUEHNAMU N NC-
Nonb30BaTbCA ANA BeAeHUA KOMMepPUeCKoi AeATeNbHOCTY, B KauecTBe IneMeHTa 6peHaunHra, cped-
CTBa KOMMYHMKALWN, PeKNambl 1 BbIMOMHATL UHbIE 33JauM.

OTCyTCTBME HA 3aKOHOAATENbHOM YPOBHE CAMOCTOATENbHOIO NPABOBOIO CTATyca JOMEHHOTO UMe-
HU BbIHY)XAAET NPaBONPUMEHNUTENS KBaNU(ULMUPOBATb LOMEHHOE UMS MpU MOMOLLM UMEHLMXCS
NPaBOBbIX KATErOPWU U WHCTPYMEHTapKs, HanpuUMep Kak KoMMepueckoe 0603HaueHue, HasBaHue
Npou3BefeHus, a B HEKOTOPbIX Cyyasx N 0603HaueHne, MCNOMb3yeMoe B KauecTBe TOBApHOIO 3Ha-
Ka 6e3 perncrpawuu, ins Toro utobbl 06eCNeunTb NPaBOBYIO OXPAHY U 3aLUTY JOMEHHOTO UMEHMW.

bazoBon cnyxuT kBanuduKaLmsa npaBa Ha JOMEHHOE UMS Kak 06513aTeNbCTBEHHOTO, BbITEKalo-
Liero U3 f0roBopa Mexay aAMUHUCTPATOPOM U PErncTpaTopoM AOMEHHOTO WMEHMU, UTO BreyeTr
BO3MOXHOCTb YCTYNKM TaKOro npasa unu — B 6onee WNPOKOM NiaHe — Nepefault 4OroBOpa afMu-
HUCTPMPOBAHUA LOMEHHOTO UMEHW UHOMY nuLy. OfHAKO AaHHbI NOAXOA He 06BACHAET BbICOKOK
CTOMMOCTY TaKOro npaBa M XapakTepeH B OCHOBHOM fnifi Poccun u Fepmannim, rae 60NbWNHCTBO
[Or0BOPOB 0 Nepefaue JOMEHHbIX MMEH KOHCTPYUPYIOTCA UMEHHO MO CXeme YCTYMKN Uaun nepe-
Aaun [orosopa.

B cBoto ouepesb, B CLUA, rie nmeetcss OfMH U3 CaMblX Pa3BUTbIX BTOPUUHbIX PbIHKOB JOMEHHDBIX
UMeH, NOCNeHNe NepedalnTca B OCHOBHOM B KaueCTBa akTuBa (asset), 3a4acTyio Hapaay € UHbIMK
06beKTaMW, Hanpumep TOBAPHbIMI 3HaKaMW. [laHHbIA MOAX0A NOAYEPKMBAET CaMOCTOATENbHYIO
LLeHHOCTb JOMEHHOTO UMeHN He MPOCTO Kak NpaBa M3 Or0BOPa, HO LLEHHOro LM(pOBOro aKTKBa.

KBanudukauns npaBa Ha AOMEHHOE MMS KaK MpaBa CO6CTBEHHOCTM B LWIMPOKOM 3anajHOM Mo-
HUMaHWK, T. €. KaK UMyLLIeCTBa (MMyLecTBEHHOTO npasa), de facto npumeHsaeTca He Tonbko B CLUA,
HO 1 B Poccuu Ans onpegeneHns pUCanKLAK in rem, T. €. ANA NOAAuN MCKOBOTO 3asIBNIEHNUS He No Me-
CTY HAXOXAEHUS OTBETUMKA — AAMUHNCTPATOPA JOMEHA.

Ncxoan M3 npoBeAEHHOro WCCneaoBaHns, 0C060ro BHUMAHWS CErOAHS 3aCNyXMBAEeT NOAXoA
0 KBanMuKaLnuu LOMEHHOTO MMEeHU B KauecTBe LUM(POBOro akTMBa U 06beKTa MHBECTUPOBAHUS,
npuyem nofo6HbIN BUA WHBECTULMOHHON AeATENbHOCTI HOCUT BbICOKOPUCKOBDLIM XapaKTep W Tpe-
6yeT npoBeaeHus obwupHoro Due Dillidgence B 0THOWEHUN COOTBETCTBYIOWLETO JOMEHHOO UMEHN
C yueToM BANsIHMA cchepbl NPaBOBON OXPaHbl UHbIX 06BLEKTOB, B TOM UMCNe CPeACTB UHAMBUAYANM3a-
LK, KOTOpble MOTYT 6bITb My NPOTMBONOCTABNEHbI B KAKOM-INGO 13 NPaBONOPSAKOB, rae NNaHu-
pyeTca BeieHue NpeanpuHUMATENbCKOW eATENbHOCTY.

BbifiBNEHHbIE NPaBOBble BO3MOMHOCTYM KBaNnU(UKALMN AOMEHHbIX UMeH OTKPbIBAOT LWNPOKNE
nepcnexkTUBbl AN 6YAyWMX Yrny6neHHbIX HayuHbIX LMBUANCTUYECKUX MCCNENOoBaHIA 1 YueTa Bbl-
LIeYNOMSHYTbIX MOAXOA0B Cy/0B NPy pa3peLeHini JOMEHHbIX CMOPOB, @ TaKKe COBEPLIEHCTBOBAHMSA
1 MOA@PHU3ALMN AeCTBYIOLLET0 3aKOHOAATENbCTBA B Ciepe peryniunpoBaHus JOMEHHbIX MMEH.
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Abstract

The rapid integration of artificial intelligence (Al) across a wide range of economic sectors, including transpor-
tation, healthcare, and finance, has significantly transformed decision-making processes and operational effi-
ciency. At the same time, increasing reliance on Al has generated new legal challenges, particularly with respect
to accountability and sanctions. Central issues include decisional responsibility, algorithmic transparency, and
data regulation, especially in relation to bias. Traditional legal frameworks, which were developed to govern
human conduct, are poorly equipped to address the self-learning capabilities, unpredictability, and opacity
of Al systems. This paper examines the emerging concept of shared responsibility within multi-stakeholder Al
ecosystems, in which liability may extend across developers, manufacturers, operators, and users. It analyzes
product liability principles and the allocation of accountability in cases where Al systems cause harm. Particular
emphasis is placed on the need to adapt legal frameworks to keep pace with the rapid evolution of Al technolo-
gies, ensuring flexibility, resilience, and alignment with international legal standards. The European Union’s
Al Act is examined as a case study illustrating efforts to address accountability gaps while promoting ethical
guidelines to strengthen public trust. Through the use of case studies and hypothetical scenarios, this paper
highlights the importance of transparency and fairness in managing the legal implications of Al. Finally, it advo-
cates for closer collaboration between computer science and law to bridge gaps in Al literacy, product develop-
ment, and regulation. By addressing contemporary challenges and proposing legal responses, this paper offers
a coherent framework for managing liability in the age of artificial intelligence.
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AHHOTaUWA

BbiCTpas WMHTErpaums WCKYCCTBEHHOTO uHTennekta (M) B wupoKMit CNEKTP CEKTOPOB 3KOHOMUKM, BKIO-
uas TPaHCMOPT, 34PaBOOXpaHeHNe M (PUHAHCDI, 3HAUUTENBHO M3MEHWUNA MPOLECCHl MPUHATUS peLeHuid
1 onepawumuoHHy0 3 (heKTUBHOCTb. B TO e Bpems pacTywas 3aBucumoctb ot U nopoanna HoBble NpaBoBbie
npo6nembl, 0COBEHHO B OTHOLIEHUM OTBETCTBEHHOCTU. K LeHTPaNnbHbIM BOMPOCAM OTHOCATCS OTBETCTBEH-
HOCTb 33 MPUMHATAE PELeHNi, NTPO3PaUHOCTb ANTOPUTMOB M PEryNMpoOBaHUE AAHHbIX, OCO6EHHO B CBA3N
C NpenB3ATOCTbIO. TPaANLMOHHbIE NPABOBblE PamMku, pa3paboTaHHble Ans PerynupoBaHus MoBefeHns Nio-
[iei, NN0X0 NpUCcnocobneHbl ANs peleHus Npo6em, CBA3aHHbIX C CAMO0BYUAILMMICA CNOCOBHOCTAMM, He-
NpeAckasyeMoCTbio U Hempo3pauHoCTbio cuctem V. B faHHON CTaTbe paccmaTpuBaeTcss HOBas KOHLENUMs
COBMECTHOIA OTBETCTBEHHOCTU B MHOTOCTOPOHHMUX 3KOCUCTeMax WU, B KOTOPbIX OTBETCTBEHHOCTb MOXET pac-
NPOCTPAHATLCSA HA Pa3paboTunKoB, NPOU3BOAMUTENEN, ONEPATOPOB 1 MONb30BaTeNeN. AHANNU3NPYIOTCS NPUH-
UMbl OTBETCTBEHHOCTI 3a KAUeCTBO MPOAYKLMN W pacnpefeneHue 0TBETCTBEHHOCTU B CyuasX, KOrda cu-
ctembl N npuumnsior Bpes. Ocoboe BHUMAHME yaenseTcs Heo6X0AMMOCTH afanTalyui NPaBOBbIX PaMOK
K 6bICTpOMY pa3BuTMio TexHonorui N, o6ecneueHnto ru6KOCTM, YCTONUMBOCTU W COOTBETCTBUS MeXaYHA-
POAHbIM MPaBOBbIM CTaHAAPTaM. 3akoH EBponelickoro coto3a 06 WU paccmaTpuBaetcs B kauecTe npumepa,
WANIOCTPUPYIOLETO YCUANUS MO YCTPAHEHNIO NPO6ENOB B OTBETCTBEHHOCTM NPU OFHOBPEMEHHOM MPOABIKE-
HUM 3TUYECKUX MPUHLMNOB AN YKPEnneHus LoBepus 061ecTBeHHOCTU. C NOMOLLbIO KOHKPETHBIX NPUMEPOB
W FUNOTETUYECKMX CLEHAPUEB B JaHHON CTaTbe N0AYEPKMBAETCA BAXHOCTb MPO3PAUHOCTI 1 CIPaBeAUBOCTH
B NPaBOBOM perynupoBaHun UI. B 3aknioueHne cTaTbs BbICTYNaeT 3a 601ee TeCHOE COTPYAHNUECTBO Mexay
KOMMbIOTEPHBIMU HAYKaMM M MPABOM C LEbI0 YCTPaHeH!s npo6enos B 3HaHusx 06 WU, paspa6otke npo-
AYKTOB 1 perynuMpoBaHuu. PaccmaTpuBasi COBPEMEHHbIE BbI30BbI 11 NPefsiaras NpaBoBble PelleHns, faHHas
CTaTbsl NPeAnaraeT noCNefoBaTesbHYI0 CTPYKTYPY ANS PEryNUpOBaHNs OTBETCTBEHHOCTY B 3MOXY MCKYCCTBEH-
HOTO MHTeN/eKTa.
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OTBETCTBEHHOCTb

KoHchnukT untepecos ABTOP CO06L{AET 06 OTCYTCTBUM KOH(NKTA NHTEPECOB.
(uHaHCupoBaHKe liccneioBanme He MMEeT COHCOPCKOM MOJE XK.

Inf uuTNpOBaHUs Adysane, K. 0. (2025). OTBETCTBEHHOCTb UCKYCCTBEHHOTO MHTEN/IEKTA: PaBOBble
BbI30BbI B NPOLECCe MPUHATUA PELEHMI C TOMOLLbIO N 1 aBTOHOMHbIX CUCTEM.

Moctynuna: 28.06.2025, npuHATa B Neyarb: 16.11.2025, ony6nukoBaHa: 30.12.2025

Introduction—Overview of Al

Artificial intelligence (Al) possesses characteristics that emulate human intelligence through nu-
merical and computational systems (Zhang & Lu, 2021). These systems are capable of forming repre-
sentations, learning from data, making predictions, conducting analyses, drawing conclusions, and,
in some cases, applying self-corrections. Al is designed to address a wide range of tasks, including
medical prediction, planning, image visualization, voice recognition, and the acquisition of specific
skills. Al systems rely on training datasets to improve predictive accuracy and to assist in solving
complex problems with a high degree of precision (Kumar et al., 2023, pp. 8459-8486).

To a certain extent, Al may be understood as a scientific field concerned with the learning capa-
bilities of intelligent machines, primarily intelligent computer programs, which generate outcomes
in a manner comparable to human cognitive and attentional processes (Khaleel et al., 2024, pp. 1-21).
As a rule, Al involves sequential processes of data accumulation, the creation of effective structures
for utilizing acquired data, the production of definite or approximate outcomes, self-evaluation, and
subsequent adjustment. Overall, Al is used to assess and advance machine-learning techniques that
aim to replicate aspects of human cognition (Dong et al., 2020, pp. 1-10). Al technologies are increas-
ingly employed to perform more accurate analyses and to generate practical and economic value.
From this perspective, a range of statistical models, along with computational intelligence methods,
are integrated into Al systems.

Al has seen remarkable and rapid development over the past two decades. Its subdomains—such
as machine learning (ML), natural language processing (NLP), and computer vision—are progressively
converging and expanding across numerous sectors of society. Artificial intelligence is increasingly
embedded in human activities and, in certain contexts, is replacing human decision-making process-
es (Chukwuani et al., 2020, pp. 444-449). Although Al originates within computer science, it is closely
connected to many other disciplines, including mathematics, cognitive science and philosophy, biol-
ogy, business and logistics, engineering and manufacturing, transportation, healthcare, education,
and government (Adnan et al., 2024).

The deployment of Al has enhanced productivity while reducing costs, and its effects contrib-
ute to economic development, social transformation, and individual welfare (Adigwe et al., 2024,
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pp. 126-146). Al aims to create digital computers or computer-operated robots capable of perform-
ing intellectual and cognitive tasks typically associated with humans, without external assistance
(Markauskaite et al., 2022). These cognitive functions include acquiring knowledge, reasoning, prob-
lem-solving, perception and comprehension, and speech. A foundational aspect of Al is knowledge
engineering, whereby machines are constructed using data and information about the human world
so that they can act in human-like ways (McCarthy, 2022, pp. 66-90). Another major branch of Al is
machine learning, in which predefined algorithms and statistical models are used to minimize or
converge errors without explicit, task-specific programming (Telikani, 2021, pp. 1-35). This approach
is based on the premise that machines can learn from data, identify problems, and determine solu-
tions with minimal human intervention.

This paper offers specific recommendations to support the argument that data protection
and privacy laws are essential for improving the transparency and accountability of Al systems.
Nevertheless, significant issues, debates, and ongoing controversies surround the practical imple-
mentation of these rights, particularly regarding the extent to which they can be enforced and the
manner of their enforcement. Moreover, current data protection laws exhibit notable limitations in
their coverage of, and applicability to, Al systems. In particular, this paper demonstrates how de-
identification techniques intended to circumvent legal obligations by removing personal identifiers
are undermined by Al technologies, which are capable of directly re-identifying data or indirectly
inferring sensitive attributes from datasets that have been anonymized.

Results

The findings indicate that the autonomous actions of Al systems cannot be adequately regulated
through traditional legal frameworks that are grounded in human agency. Such autonomous ac-
tion requires distinct and domain-specific regulatory consideration, particularly in sectors such as
healthcare, transportation, and finance. This paper highlights the potential problem of overlapping
and shared interests among Al developers, users, and manufacturers. To address these challenges, it
proposes a hybrid model of liability that combines elements of strict liability with algorithmic trans-
parency requirements. The paper concludes that global accountability is central to necessary legal
reforms and suggests that, without such reforms, society will be reluctant to rely on Al technologies
or to adopt them at a rapid pace.

Role of Al in Autonomous Systems and Decision-Making

Autonomous Decision-Making Systems (ADMS) are advanced computing systems capable of re-
ceiving and responding to information in both digital and physical forms, and of generating outputs
that may either support or substitute human decision-making processes (Dwivedi et al., 2023). ADMS
can be defined as processes that, with or without the use of Al techniques, take inputs and data
received or collected from the environment and, based on predefined objectives, produce a wide
range of outputs!

Autonomous Al represents a subcategory of artificial intelligence in which systems and tools have
developed to the point where they can operate largely independently of human input (Atakishiyev
et al., 2024, pp. 51182-51221). The actions performed by autonomous Al systems range from relatively
simple operations to complex data analysis tasks (Bathla et al., 2022). In this respect, autonomous Al

' Anderson, A, Vadari, S., Wall, L, Sharma, P, & Reiman, A. (2023). Distributed rules-based deconfliction of ADMS
applications: Part 2: Conceptual implementation. Pacific Northwest National Laboratory. https://doi.org/10.2172/1996255
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brings real-world Al systems closer to the portrayals commonly found in fictional representations of
artificial intelligence (Lucci et al., 2022, p. 850).
When effectively implemented, Al systems composed of multiple interacting components can
significantly enhance the operational capacity of businesses and other organizations (Dalsaniya &
Patel, 2022, pp. 322-337). Some components are software-based and provide specific functionali-
ties, such as algorithms that analyze collected data, while other components are embedded within
systems to capture data from the environment and supply it to analytical processes. The term “Al”
may apply to systems that still require continuous human intervention,? as well as to more advanced
architectures—such as reinforcement learning, machine learning, and deep learning platforms—that
are capable of processing and correlating large datasets with limited human involvement (ZainEldin
et al., 2024).
Self-governing or autonomous Al represents one of the most advanced forms of contemporary
Al. However, since many Al applications widely used today are not fully self-sufficient, they are com-
monly described as narrow Al (Perwej et al., 2024, pp. 1-32). Narrow Al refers to systems designed to
perform specific tasks that generally require human oversight or guidance (Hopgood, 2021, p. 514). In
contrast, artificial general intelligence (AGI) refers to a hypothetical or fictional concept in which Al
systems are fully autonomous, capable of operating independently of any human operator, and able
to outperform human intelligence across all domains (Mikki, 2024).
Current Al systems, including those described as autonomous, do not yet meet the criteria of AGI.
Rather, autonomous Al constitutes an intermediate stage in the progression toward that theoretical
goal. While such systems may rely on equipment and infrastructures that still require human inter-
vention for data collection and system support (Paesano, 2023, pp. 1694-1723), they also incorporate
advanced learning structures—such as reinforcement learning, machine learning, and deep learning—
that enable the classification and analysis of large datasets with minimal direct human interaction.
As such, autonomous Al is among the most complex Al concepts developed to date, marking a sig-
nificant step toward greater machine independence while remaining distinct from fully autonomous
artificial general intelligence.
Specialists define narrow Al as the many Al systems and tools currently in use that cannot per-
form certain tasks independently without human guidance (Hopgood, 2021, p. 514). By contrast, ar-
tificial general intelligence refers to an Al that can operate fully autonomously, independent of any
human operator, and surpass human intelligence in all respects. Autonomous Al fits neither category,
but it represents a significant step toward the development of artificial general intelligence.
An autonomous Al system requires the following two components:
= Data collection instruments, commonly referred to as sensors, which are physical devices used
to gather data from the environment.?

= Algorithms. For a system to autonomously achieve a goal defined by a human, the collected
data must be processed by computer algorithms (Lehmann et al., 2023). In the ideal case, where
all components are smoothly integrated, an autonomous Al agent can operate independently
of human input, make its own decisions, and perform tasks autonomously. An autonomous Al

2 Moruzzi, C., & Margarido, S. (2024). Customizing the balance between user and system agency in human-Al co-creative
processes. In Proceedings of the 15th International Conference on Computational Creativity, ICCC'24, Jonkoping, Sweden

3 Saari, M. (2024). Software hardware combination for loT sensor data gathering and prototyping: Architecture model,
framework, and process model. Tampere University. https://trepo.tuni.fi/handle/10024/154585
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agent may be understood as a tool that receives a goal from a human and develops a strategy for

achieving that goal through a set of tasks and actions (Sado et al., 2023, pp. 1-41).

It is evident that several potential benefits can be derived from ADMS-based systems (Salvini et
al,, 2023), although attitudes toward the acceptability of ADMS vary depending on the application
and the end user (Aysolmaz et al., 2023). Human decision-making capacity is inherently limited and
varies across individuals, as a single person can respond effectively to only a restricted number of
stimuli at any given time (Sosnowski & Brosnan, 2023, pp. 1103-1117). By contrast, once an ADMS has
been trained, it can be replicated indefinitely. Beyond computational efficiency, the use of ADMS
may offer additional benefits, including improvements in safety, cost reduction, efficiency, and ac-
curacy (Attaran, 2020, pp. 158-172).

The potential risks associated with Automated Decision-Making Systems (ADMS), and the seri-
ous consequences they may impose on individuals in critical sectors such as healthcare, military
operations, finance, and justice, highlight the need to integrate human oversight into automated
decision-making frameworks (Leslie & Perini, 2024). Such integration is often presented as an essen-
tial means of ensuring accountability and effective supervision. However, the concept of meaningful
human control gives rise to a paradox. On the one hand, systems are designed to make decisions
independently in order to reduce or eliminate human involvement, thereby enhancing safety, lower-
ing costs, and improving the prediction of behavior. On the other hand, there is a growing demand
to monitor autonomous systems to ensure ethical outcomes, for example, by addressing concerns
related to fairness.

Particularly troubling is the phenomenon of quasi-automation, in which humans are formally
involved but function largely as a superficial source of validation, while the system performs the
substantive decision-making tasks. In many organizations, insufficient staff training or a lack of ad-
equate time allocated for decision-making have been identified as common issues. This problem
was notably demonstrated in 2018, when Amazon faced criticism over an Al-based recruitment tool
that ranked job candidates, which was found to be biased against women and black applicants.® The
algorithm ranked applicants on a scale from one to five based on their résumés but systematically
rated female candidates poorly because it had been trained on historical data reflecting male domi-
nance in the technology sector. As will be discussed later in this paper, recruiters retained partial
responsibility for shortlisting, interviewing, and hiring new employees, but they rarely reviewed the
full pool of applicants due to the sheer volume of applications, which caused candidate lists to be
processed very quickly. This example illustrates the need for clearly defined parameters to establish
meaningful human control over ADMS (Saeik et al., 2021).

Legal Framework for Al in the EU

The European Commission has developed a number of legislative instruments in response to the
rapid emergence and widespread deployment of diverse Al technologies across multiple sectors, as
well as the ethical concerns and risks associated with their use. In 2021, the European Commission

“ Smith, S., Patwary, M., Norick, B., LeGresley, P, Rajbhandari, S., Casper, )., Liu, Z., Prabhumoye, S., Zerveas, G., Korthikanti,
V., Zhang, E., Child, R., Aminabadi, R. Y., Bernauer, J., Song, X., Shoeybi, M., He, Y., Houston, M., Tiwary, S., & Catanzaro, B.
(2022). Using DeepSpeed and Megatron to Train Megatron-Turing NLG 5308, A Large-Scale Generative Language Model

5 Njoto, S. M. (2020). Gendered Bots? Bias in the use of Artificial Intelligence in Recruitment (pp. 11-15). The Policy Lab,
The University of Melbourne. https://www.academia.edu/43650660/Gendered_Bots_Bias_in_the_use_of Artificial_Intel-
ligence_in_Recruitment
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proposed the Al Act,® which establishes a comprehensive legal framework for the development,
deployment, and use of Al systems across various sectors within the EU and its internal market
(Schmidt et al., 2024). On July 12, 2024, the Al Act was published in the Official Journal of the European
Union, marking it as the first horizontal legal framework specifically aimed at regulating artificial
intelligence across the EU.” The Al Act became applicable on August 1, 2024, and will enter into full
effect on August 2, 2026, unless specific provisions listed in Article 113 apply.?

As of February 2025, the EU Al Liability Directive—initially proposed by the European Commission
to address legal challenges related to the attribution of responsibility in cases involving Al sys-
tems—has been formally withdrawn from the Commission’s legislative agenda’® (Grozdanovski,
2025, pp. 1-24). Despite early momentum, including the adoption of a position by the European
Parliament's Committee on Legal Affairs (JURI Committee), proposals to extend the Directive’s
scope, and broader parliamentary interest, the Directive encountered strong opposition from EU
member countries. Critics argued that it duplicated provisions already addressed by the newly
adopted Product Liability Directive. This withdrawal reflects institutional reluctance to create
overlapping legal regimes and underscores the EU's preference to regulate Al liability and re-
sponsibility through existing legislation, particularly through the Al Act, and to rely on its overall
regulatory effectiveness (Greenstein & Zamboni, 2025, pp. 1-41). The absence of a harmonized,
specifically tailored Al liability regime creates a regulatory gap, especially in cases involving non-
material harm and complex decision-making chains, which may undermine legal certainty and
consumer protection in Al-related contexts.

Several EU legal acts and regulations are relevant to the governance of Al, including the EU
Artificial Intelligence Act (Al Act)," the Digital Markets Act (DMA),2 the Cyber Resilience Act (CRA),?
the Data Act* the Digital Services Act,® and the General Data Protection Regulation (GDPR);¢ all of
which influence the regulation and deployment of Al systems within the EU.

6 Regulation 2024/1689, of the European Parliament and of the Council of 13 June 2024 Laying down Harmonised Rules on
Artificial Intelligence and Amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858,
(EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828, 2024 0.). (L 1689)
1 [hereafter Al Act].

7 Ibid,, art. 3(1).

& Zwitter, A, Gstrein, 0. )., & Haleem, N. (2024). General-purpose Al regulation and the European Union Al Act. Social Science

" Council Directive 85/374/EEC of 25 July 1985 on the Approximation of the Laws, Regulations and Administrative Provisions
of the Member States Concerning Liability for Defective Products, 1985 0.). (L 210) 29.

" AlAct, art. 3(1), 2024 0.). (L 1689) 46.

2 Regulation 2022/1925, of the European Parliament and of the Council of 14 September 2022 on Contestable and Fair Mar-
kets in the Digital Sector and Amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 0} (L 265).

B Regulation 2024/2847, of the European Parliament and of the Council of 23 October 2024 on Horizontal Cybersecurity
Requirements for Products with Digital Elements and Amending Regulations (EU) No 168/2013 and (EU) 2019/1020 and
Directive (EU) 2020/1828 (Cyber Resilience Act), 2024 0.). (L 2024/2847) 1.

% Regulation 2023/2854, of the European Parliament and of the Council of 13 December 2023 on Harmonised Rules on Fair
Access to and Use of Data and Amending Regulation 2017/2394 and Directive 2020/1828 (Data Act), 2023 0.). (L 2023/2854) 1.

" Regulation 2022/2065, of the European Parliament and of the Council of 19 October 2022 on a Single Market for Digital
Services and Amending Directive 2000/31/EC (Digital Services Act), 2022 0.J. (L 277) 1.

% Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with Regard to the Processing of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/
EC (General Data Protection Regulation), 2016 0.). (L 119) 1.
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The Al Act defines an “Al system” as “a machine-based system that is designed to operate with
varying levels of autonomy and that may exhibit adaptiveness after deployment, and that, for
explicit or implicit objectives, infers, from the input it receives, how to generate outputs such as
predictions, content, recommendations, or decisions that can influence physical or virtual environ-
ments.” A “general-purpose Al model” is defined as an Al model, including those trained on large
datasets using self-supervision at scale, that demonstrates significant generality and is capable of
competently performing a wide range of distinct tasks, regardless of how it is placed on the market,
and that can be integrated into a variety of downstream systems or applications, excluding models
used solely for research, development, or prototyping prior to market placement. The term “general-
purpose Al system” refers to an Al system derived from a general-purpose Al model that can be used
either as a standalone product or as part of other systems.
Pursuant to Article 3(66),” the Al Act has extraterritorial applicability to the following actors:
= any provider that places an Al system or a general-purpose Al model on the EU market, uses it
for its own purposes, or otherwise makes it available, irrespective of whether the provider is
established within the EU or in a third country;

= any deployer of Al systems that is established or located within the EU;

= any provider or deployer of an Al system established or located in a third country, where the
output generated by the Al system is used within the EU.

The Al Liability Directive primarily addressed non-contractual, fault-based civil liability claims
within the EU and was expected to adopt the same definition of Al as that used in the Al Act
(Nikolinakos, 2024, pp. 477-621).

Under the Al Act, any developer of an Al system or general-purpose Al model, as well as any natu-
ral or legal entity, public authority, agency, or other body that develops and places such systems or
models on the EU market, is classified as a “provider”®

A “distributor” is defined as any natural or legal entity in the supply chain other than a provider
or importer who makes an Al system available on the EU market, but a provider or importer does not
become a distributor solely by placing an Al system on the market.”

An “importer” is any natural or legal entity within the EU that places an Al system on the EU
market which is marketed under the name or trademark of an entity established in a third country.?°

The proposed Al Liability Directive sought to revise civil liability rules to make it easier for
victims of Al-related harm to prove fault and obtain compensation. It aimed to enhance legal cer-
tainty by introducing mechanisms such as disclosure obligations and rebuttable presumptions to
address the technical complexity and opacity of Al systems. However, the European Commission
withdrew the Directive in early 2025 due to concerns about over-regulation and a lack of leg-
islative progress. Although the Directive is no longer proceeding through the formal legislative
process, its underlying objective of complementing the Al Act by addressing Al-related liability
concerns remains relevant.

The Al Liability Directive was intended to ensure that individuals harmed by Al systems would
have access to compensation equivalent to that available to victims of other forms of technologi-
cal harm within the EU (Nikolinakos, 2024). Existing fault-based liability regimes are often ill-suited
to address damage caused by Al-driven products and services. Victims may encounter significant

v AlAct, art. 3(66), 2024 0.). (L 1689) 50.

% |bid,, art. 3(3).
©  bid., art. 3(7).
2 |bid., art. 3(6).

CTATbU 89



Digital Law Journal. Vol. 6, No. 4, 2025, p. 82-100
Kolawole O. Afuwape / Artificial Intelligence and Liability: Exploring Legal Challenges

practical and financial barriers when attempting to demonstrate fault and establish causation, large-
ly due to the opaque, complex, and self-learning nature of Al systems.

Risk Categorization

The categorization of Al systems by risk level and the corresponding regulatory requirements
under the EU Artificial Intelligence Act are set out in the following provisions:
= Article 5—Prohibited Al Practices, which lists Al systems and practices that are outright banned,

such as manipulative subliminal techniques, social scoring by public authorities, and certain
uses of biometric technologies.
= Article 6—High-Risk Al Systems, which defines what constitutes a high-risk Al system, including

Al applications used in areas such as critical infrastructure, education, employment, law

enforcement, migration, and the administration of justice.
= Article 7-Amendments to the List of High-Risk Al Systems, which establishes the mechanism

through which the European Commission may update or expand the list of high-risk Al
applications.

Under the Al Act, any undertaking that provides an Al system as a service, produces a product
incorporating an Al system, deploys an Al system, imports an Al system, distributes an Al system,
or acts as an authorized representative of an operator is classified as an “operator,” regardless of
legal form. Both individual providers and contractors specializing in general-purpose Al models are
subject to obligations relating to technical documentation and transparency. They are also required
to consult with the European Commission and national competent authorities and to comply with
national legislation concerning copyright and related rights. Compliance may be demonstrated, inter
alia, through adherence to approved codes of practice.

Additional obligations apply to providers of general-purpose Al models that pose systemic risk.
These include requirements to conduct standardized model evaluations, identify and manage sys-
temic risks, monitor incidents, and implement appropriate cybersecurity measures.

The Al Act further provides for the development of codes of conduct for Al systems, with the
European Commission expressing the expectation that providers will adopt such codes on a volun-
tary basis (Cantero Gamito & Marsden, 2024). By contrast, the Al Liability Directive does not impose
any comparable compliance obligations (Hacker, 2023).

Legal Personification of Al

The products and actions of artificial intelligence cannot easily be accommodated within exist-
ing legal categories, whether as property or as persons. Many scholars compare the current role of
artificial intelligence in law to the historical concept of a “quasi-person”, a legal status previously
used to address entities that did not fit neatly into established legal classifications (Amelin et al.,
2022, pp. 294-302). A number of authors have drawn analogies between the present legal treatment
of artificial intelligence and earlier encounters with quasi-personhood in legal doctrine (Mecaj, 2022,
pp. 180-196).

A related issue arises from the position of other legal scholars who argue that if discussions
concerning the behavior of Al and its moral and ethical dimensions are to be treated as meaningful
and coherent, then it may also be appropriate to consider the legal recognition of the personality of
artificial intelligence. In this context, legal personality is viewed as a significant stage in the realiza-
tion of constitutional rights. Once an Al system is granted legal personality under the law, it would,
in principle, become a bearer of constitutional rights (Bublitz, 2024, pp. 1095-1106).
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Complexities of Multi-Stakeholder Liability
Explainable Al (XAl) and Interpretability

Cognitive approaches to transparency and accountability in Al systems focus on the application
of technological processes, tools, and practices that make artificial intelligence systems comprehen-
sible, explainable, and traceable to organizational stakeholders (Goksal & Solarte Vasquez, 2024).
These approaches seek to facilitate an understanding of how an Al system arrives at a particular
conclusion and to provide mechanisms for challenging outcomes or identifying points at which the
system may have failed. As a result, Explainable Al (XAl) has emerged as an important subfield con-
cerned with making Al systems interpretable to human users (Holzinger et al., 2023, pp. 16-24).

When Al is deployed in serious and high-impact application contexts, there are strong societal im-
peratives to understand how Al systems function, to critically assess and challenge their outcomes,
and to demand justification for Al-driven decisions and actions. In this regard, the EU's General
Data Protection Regulation (GDPR) incorporates a so-called “right to explanation” and establishes
principles governing solely automated decision-making that has significant effects on individuals
(Bayamlioglu, 2022, pp. 1058-1078).

Legal and Regulatory Frameworks

Legal and regulatory frameworks play a crucial role in promoting transparency and establishing
effective accountability within information systems that rely on artificial intelligence (Diaz-Rodriguez
et al., 2023). Privacy laws contribute to fair data processing by requiring organizations to disclose
how data is used and by enabling individuals to participate in and influence decisions concerning
the use of their personal information (Mijwil et al., 2023, pp. 8-13). These laws also support account-
ability, as the GDPR grants data subjects the right to bring legal action against organizations for
unlawful automated decision-making. Similarly, anti-discrimination laws facilitate accountability by
prohibiting the development and deployment of Al systems that produce discriminatory outcomes,
while also providing individuals with legal remedies for unfair treatment.

A recent case involving Clearview Al illustrates these concerns. The American facial recognition
company was accused by the American Civil Liberties Union (ACLU) of violating Illinois' Biometric
Information Privacy Act (BIPA) (Ahmed, 2023, pp. 66-95). The company reportedly collected billions
of images from Facebook and other websites to build a facial recognition database without users’
consent. This case raises significant questions regarding the use of Al systems that rely heavily on
personal data.

Such challenges and regulatory gaps are often viewed as best addressed through incremental
reforms to data protection law combined with the development of new Al governance frameworks.
These measures may include expanding the definition of “personal data” to encompass inferred data,
introducing privacy impact assessments and algorithmic audits for high-risk Al systems, and requir-
ing comprehensive model documentation and reporting.

As artificial intelligence has become increasingly embedded in consumer products and services,
growing scrutiny has emerged regarding accountability when Al systems cause harm to individuals
(Patel, 2024, pp. 1-17). Traditional product liability regimes hold manufacturers responsible for harm
caused by manufacturing defects, design flaws, or inadequate warnings. However, the autonomous
and self-learning characteristics of Al systems make them difficult to assess under conventional
product liability frameworks (Sayre & Glover, 2024, pp. 357-394). Defining what constitutes a “de-
fect” in an Al system presents particular challenges (Hacker, 2023). This raises complex questions,
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such as whether biased outputs generated by an Al system should be considered defects (Lesenciuc,
2024, pp. 9-22). If an Al system functions as intended and harm results from the optimization goals
embedded in its design, such harm may be interpreted as a design defect (Li et al., 2023, pp. 1-46).
Distinguishing between a flaw and an unavoidable or inherent risk associated with the intended use
of Al remains inherently difficult.

Furthermore, under established product liability doctrines, the “component parts” rule generally
excludes component suppliers from liability for harm caused by the final integrated product (Beck &
Jacobson, 2017, pp. 143-210). The incorporation of Al systems further complicates liability attribution,
as emergent properties may arise from interactions among multiple Al components (Diaz-Rodriguez
et al., 2023). This makes it challenging to assign responsibility among the various actors involved in
data provision, model development, and system integration.

The EU Al Liability Directive adopted a progressive yet cautious approach to addressing eviden-
tiary challenges posed by multi-purpose Al systems by proposing two key mechanisms: the right to
disclosure of evidence and a shift in the burden of proof. These measures were intended to rebalance
procedural inequalities between claimants and powerful Al developers by empowering courts to
order the disclosure of relevant technical information, such as system logs and training data, from
high-risk Al providers. At the same time, national courts would have been permitted to presume
causality where claimants could demonstrate that an Al system’s failure plausibly caused the harm
suffered, thereby easing evidentiary burdens in civil liability claims. While these mechanisms would
have enhanced access to justice for victims, they also raised concerns about excessive disclosure of
proprietary algorithms and the potential chilling effect on innovation. The Directive’'s emphasis on
procedural fairness reflected the EU's preference for soft harmonization rather than strict liability.
However, its withdrawal has created a regulatory gap in addressing evidentiary asymmetries in Al-
related litigation (Ziosi et al., 2023).

As a result, plaintiffs may continue to face significant difficulties in obtaining sufficient evidence
to prove that an Al system caused alleged harm, particularly because relevant algorithms and op-
erational processes are often protected as proprietary information and not easily discoverable. This
also complicates the apportionment of damages, as harms caused by Al systems may consist not of
isolated losses but of cumulative minor inconveniences or diffuse negative externalities. Legislative
reform may therefore be necessary to clarify procedural mechanisms in Al-related litigation. Such
reforms could include requiring Al companies to establish integrated Al incident response teams to
address liability claims or to maintain detailed data logs, testing records, and validation documenta-
tion for Al systems implicated in harm.

Guidelines on Business Ethics

There are multiple approaches to ethical Al, which are reflected in a range of core principles and
bodies of work. One prominent example is the IEEE Global Initiative on Ethics of Autonomous and
Intelligent Systems, which has developed a set of principles for ethical Al known as the IEEE stand-
ards for Al (Jedlickova, 2024, pp. 1-14). These principles can serve as a foundation for developing Al
systems that are safe and socially relevant, in line with widely accepted societal values. Issues of
bias and non-bias are critical considerations in the advancement of Al systems, along with principles
of fairness and equality.

Improving collaboration among academia, industry, and government can contribute to greater
transparency in Al systems and help ensure accountability for the outcomes they produce (Sharma,
2024). The integration of perspectives from disciplines such as computer science, law, ethics, and the
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social sciences can provide the expertise needed to address the complex and multi-layered chal-
lenges of Al governance.”

This paper advocates for the development of collaborative governance models, emphasizing that
this should be understood as a long-term process that demands sustained and coordinated effort.
Al governance requires the participation of a broad range of societal actors, including policymak-
ers, industry and business representatives, non-governmental organizations, and the general public
(zaidan & Ibrahim, 2024, pp. 1-18). Such inclusive involvement will help ensure that current and
future Al systems are developed and deployed in accordance with diverse perspectives and expecta-
tions. In this way, collaborative governance supports responses to the complexity and multidimen-
sional nature of Al governance challenges. The establishment of independent regulatory agencies for
Al implementation is also proposed as a means of ensuring oversight and improving efficiency that
encompasses multiple stakeholders.

Balancing Competing Interests

One of the central challenges of Al governance is the need to balance competing interests,
including privacy, intellectual property rights, and transparency (Walter, 2024). Particular tension
exists between the demand for transparency in Al processing and the protection of user privacy,
indicating that while transparency is important, it should not be pursued in a manner that in-
fringes upon individual privacy rights (Ramya et al., 2025, pp. 85-110). Various approaches have
been proposed to address this discord, such as the use of differential privacy techniques, which
aim to preserve individual privacy while maintaining a degree of transparency. These approaches
highlight the difficulty of protecting proprietary innovations while simultaneously promoting
transparency.

Because machine learning algorithms are often protected as intellectual property, companies
are generally reluctant to disclose them, which can result in reduced transparency. To address
these competing concerns, legal and policy recommendations have been proposed that would
permit access to Al systems by third-party auditors under conditions that preserve confidentiality
and anonymity.

Facebook* faced a class action lawsuit in which it was accused of violating the Illinois Biometric
Information Privacy Act (BIPA)2 by using facial recognition technology to collect and store its users’
biometric data without their consent. In 2020, the company settled the case for $650 million (Nieves,
2021, pp. 1-20). This outcome was subsequently affirmed by the United States Court of Appeals for
the Ninth Circuit in the well-known Patel v. Facebook, Inc. case.? In addition, in 2023, the Illinois
Supreme Court issued another significant decision concerning BIPA enforcement. In Cothron v. White
Castle System, Inc.”* the Court reaffirmed its prior jurisprudence by holding that each instance of
biometric data collection without required consent constitutes a separate BIPA violation. This rul-
ing has substantial implications for the calculation of damages and poses significant legal risks to
organizations that fail to comply with the statute.

7 Teixeira, N., & Pacione, M. (2024). Implications of Artificial Intelligence on Leadership in Complex Organizations: An Explo-
ration of the Near Future [MRP]. OCAD University. https://openresearch.ocadu.ca/id/eprint/4190/

*  Ed. note: By decision of the authorities of the Russian Federation, Meta Platforms, Inc. has been declared an extremist
organization, and its activities are prohibited on the territory of Russia.

2 Biometric Information Privacy Act of 2009, 740 ILCS 14/1-14/99 (ILL.).

% 932 F.3d 1264 (9th Cir. 2019).

#2023 IL128004.
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Legal Challenges in Al Decision Making

A fault-based liability system, which requires proof of negligence or intent, is ill-suited to Al sys-
tems that operate autonomously or rely on opaque machine-learning processes and are, in many
cases, beyond the direct control or even full understanding of users and developers alike (Botero
Arcila, 2024). The evidentiary burden imposed by such a system would create unnecessary obstacles
for victims, particularly in high-stakes sectors such as autonomous transportation or healthcare,
where Al malfunctions may result in catastrophic harm. By contrast, a strict liability regime, which
does not require proof of fault, is more compatible with the unpredictability and risk profile of ad-
vanced Al systems, especially those classified as high-risk under the Al Act.* However, the blanket
application of strict liability may stifle innovation and impose disproportionate burdens on small-
scale developers.

An alternative approach offering a more balanced solution is a hybrid liability model that com-
bines strict liability for operators or deployers of high-risk Al systems with fault-based liability for
designers and developers (Popa Tache & Valcu, 2025, pp. 281-305). Under this model, primary respon-
sibility rests with the “Al owner” or deploying entity—such as a hospital, logistics provider, or digital
platform—that determines how and where the system is used. Secondary liability may be attributed
to developers or manufacturers where defects in design, training, or system updates can be demon-
strated. Regulators may further support this framework by imposing obligations related to transpar-
ency, risk assessment, and insurance coverage. Ultimately, the construction of Al liability regimes
must protect victims without imposing undue constraints on responsible innovation by ensuring
accountability across the entire Al value chain and adapting legal frameworks to the distinctive risks
and opacity associated with intelligent systems (Zekos, 2023, pp. 293-359).

Policy Recommendation on the Need for a Visionary Legal Framework for Al

There is an urgent need to establish a progressive legal framework that addresses liability for
high-intelligence Al systems involved in decision-making in critical sectors such as healthcare, trans-
portation, security, and commerce. Existing liability regimes, which are largely premised on human
agency, are inadequate to address the challenges posed by autonomous and opaque Al-driven de-
cision-making. The central legal questions that require resolution include identifying who should
bear liability when harm is caused through the use of Al and determining how causation and fault
should be established in a manner that balances innovation with justice. Addressing these issues is
essential to ensure that the legal system evolves alongside technological development rather than
lagging behind it.

The law should clearly distinguish between actors across the Al value chain in order to allocate
liability appropriately. A recommended approach is a tiered liability model, under which strict
liability is imposed on deployers and operators of high-risk Al systems—namely, those entities
that choose to integrate such systems into real-world contexts, oversee their operation, and de-
rive benefits from their use. These actors are generally best positioned to assess contextual risks
and to implement appropriate protective measures. Conversely, liability for Al developers and
model providers should be based on fault, with particular emphasis placed on whether reason-
able care was exercised with respect to transparency, safety, and diligence in the design, training,
and updating of Al systems. This approach encourages prudent behavior while avoiding undue
constraints on innovation.

% Buiten, M., De Streel, A., & Peitz, M. (2021). EU Liability Rules for the Age of Artificial Intelligence. Social Science Research
Network. https://doi.org/10.2139/ssrn.3817520
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To address the difficulties associated with establishing causation and fault, traditional eviden-
tiary rules must be adapted. Al systems are often described as “black boxes,” making it difficult to
trace specific outcomes to particular design or operational decisions. Accordingly, the legal frame-
work should adopt a presumption of causality whereby, if an Al system causes harm, courts presume
a causal link between the system and the injury. The burden would then shift to the operator or
developer to demonstrate that appropriate care was taken to prevent this harm. Such a shift ac-
knowledges the practical impossibility faced by victims in unpacking complex Al operations while
incentivizing risk prevention by Al stakeholders.

In addition, the legal framework should mandate transparency, auditability, and traceability
throughout the development and deployment of Al systems. Regulators should require that high-
risk Al systems implement robust logging mechanisms, including comprehensive decision logs and
metadata audit trails, to enable the reconstruction of system behavior in the context of liability
proceedings. These technical requirements should be formalized through binding regulations similar
to safety standards found in sectors such as pharmaceuticals or aviation. Establishing such shared
evidentiary infrastructure would facilitate reasoned adjudication of responsibility and encourage
openness in system design.

Given the distributed and collaborative nature of Al development, the framework should also
incorporate mechanisms for shared liability in situations where responsibility cannot be clearly
attributed to a single actor. For example, assigning joint and several liability may be appropriate
in cases where commercial Al systems incorporate open-source models or third-party application
programming interfaces. In cases where attribution remains particularly difficult, the establishment
of Al compensation funds or mandatory insurance schemes for high-risk Al activities could provide
effective remedies for victims while maintaining trust in the Al ecosystem and avoiding deterrence
of investment.

From a governance perspective, there should be a central Al regulatory or supervisory authority
with a mandate to enforce liability rules, issue binding safety certifications, and resolve disputes.
This body should coordinate with sector-specific regulators and data protection authorities to
ensure consistency in standards and enforcement. It should also maintain a public registry of
certified high-risk Al systems and compliance audit reports, thereby enhancing transparency, ac-
countability, and public oversight. Such an institution would serve both preventive and adjudica-
tory functions.

A forward-looking, dynamic, and socio-technically sensitive Al liability framework must take
into account the technological complexity inherent in artificial intelligence. It should define li-
ability across the entire Al lifecycle, reconceptualize evidentiary rules to address informational
opacity, establish enforceable transparency and monitoring obligations, and provide effective
compensation mechanisms. Crucially, it should also be aligned at the international level to avoid
regulatory fragmentation and to support the safe, fair, and innovative development of Al on a
global scale. Public policy should reinforce these objectives by embedding them within Al eco-
systems and ensuring that legislative efforts continue to safeguard fundamental rights alongside
technological progress.
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Conclusion

This paper confirms that the emergence of Al-based decision-making and autonomous systems
fundamentally disrupts existing liability frameworks, which were developed on the assumption of
human actors and deterministic causation. Its central finding is that traditional tort, contract, and
product liability regimes are inadequate in situations where autonomous systems operate with a
high degree of independence, giving rise to significant challenges in assigning accountability when
harm occurs.

A further key observation is that responsibility for Al-related harm cannot be easily attributed
to a single actor. Instead, liability is often distributed among developers, manufacturers, deployers,
and users. This diffusion of responsibility underscores the need for more refined mechanisms to
allocate liability, particularly in high-risk sectors such as healthcare, transportation, and finance,
where autonomous decision-making may generate systemic risks.

The study also highlights the limited effectiveness of fault-based liability mechanisms when ap-
plied in isolation and suggests that strict liability and risk-distribution models may be more ef-
fective in ensuring compensation and deterrence. Comparative analysis indicates that jurisdictions
such as the European Union are moving toward more harmonized regulatory approaches, including
the Al Liability Directive and reforms to product liability frameworks, while the United States has
largely retained a sector-specific regulatory model.

Finally, the paper argues for a reconciliation of innovation and accountability through the
implementation of transparency, explainability, and auditability requirements in Al systems.
Liability regimes will need to evolve toward hybrid models that integrate fault-based, strict, and
enterprise liability in order to ensure legal certainty and maintain public trust in autonomous
technologies.
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[PABOBOE OOPMJIEHUE
[JTATOOPMEHHOW
SAHATOCTH B POCCHU:
COBPEMEHHOE COCTOAHME
WU MEPCMEKTUBbI PEQOOPMb

. C. CemeHoOBa

Poccuitckas akafemusi HapOAHOTO X03AMCTBA U FOCYAAPCTBEHHON
cnyxobl npu Mpe3naenTe Poccnitckoit Depepaumnm

(MoBoMKCKNIA MHCTUTYT ynpasneHus umenn M. A. CronbinutHa)
410012, Poccus, Capatos, yn. MockoBckas, 164

AHHOTaUWA

MocneaHuit AeHb uions 2025 rofa 03HameHoBancs npuHaTMem GefepanbHoro 3akoHa «06 OTAEeNbHbIX BOMPO-
Cax perynupoBaHus nnatopmeHHoIn IKoHOMUKM B Poccuitckor Megepauumn» N2 289-M3. 370 6bin0 0XMAAEMO
1 AaBHO Ha3peno. Ewe B 2024 r. B nocnanun OegepanbHomy Cobpanuto PO MpesuaeHt PO 06bsasun, uto k 2030 .
BO BCEX KNIOYEBbIX OTPACAAX KM3HEAeATENbHOCTI CTPaHbl fOMKHbI 6bITb CO3AaHbI LMpoBble Nnatdopmbl. Mnat-
thopMmu3aLus okasanach akTyanbHo, Ih(eKTUBHON U, COOTBETCTBEHHO, BOCTPE6OBAHHOM BO BCex cepax. He
CTana UCKIOUYEHNEM 1 3aHATOCTb HaceneHus. [ins ycTpaHeHus ya3BUMOCTEN, N0 MHEHWIO 3KCNEPTHOTO Coo6LLe-
CTBa, HEOOXOAMMA 6bina HOBas pesakumus GesepanbHoro 3akoHa «0 3aHATOCTU HaceneHus B Poccuitckon Qe-
Aepauuny» ot 12 fekabps 2023 1. N2 565-03. Ho 3aK0HOAATENM NOLWAN APYFAM NYTEM, TPUHSIB PACCMATPUBAEMbIN
3aKoH. OCHOBHO LieNbio NCCnefoBaHNs BUAUTCA KPATKMI 0630p NPaBOBOTO PeXuMa nnatdopmMeHHON 3aHATO-
CTN B KOHTEKCTE 3aKOHOJATENbHON HOBE/IbI UCXOASA U3 CIOKMBLUMXCS B HACTOALLNA MOMEHT HayuHbIX NPefCTaB-
NEeHUIA 0 KOHLENLMn nnathopMeHHOI 3aHATOCTU. ccnenoBaHmne 6a3npyeTcs Ha AOCTYMHbIX JOKTPUHANbHBIX
UCTOYHMKAX O NNAT(OPMEHHON 3aHATOCTM, PENEBAHTHBIX 3aKOHOAATENbHBIX aKTax 1 Ny6nukauusax B npodec-
coHanbHbix CMI. B uccnenoBaHum Mcnonb3osaH (hopmManbHO-opUAMYECcKnii METO — NS TONKOBAHMS HOPM,
a TAKKe CUCTEMHDIA METOR ANs 0606LEHNS HAYUHOM JOKTPUHDI 1 OLLEHKM BBEAEHHDIX B 3aKOH MOHATUIA C TOUKN
3peHus CNOXMBLUNXCA NPEACTABNEHNA 06 061ACTU W TEXHUKI 3aKOHOTBOPYECTBA. CienaH BbIBOJ, UTO K NOMO-
KUTEbHBIM acneKTam AaHHOTO PerynupoBaHus CnesyeT OTHECTU BBEAEHME NOHATUINHOTO annaparta, Hanpumep
«MapTHep NocpefHMueckor LndpoBoin nnatdopmbly, YCTaHOBAEHUE KnacCMUKaLMu NapTHEPOB, BO3MOX-
HOCTb PEMTUHIOBAHUA CTOPOH, @ TaKKe YTOUHEHUE UX NpaB U 06A3aHHOCTEN. BMecTe ¢ TeM B TeKCTe 3aKOHa
He[0CTaTOYHO YETKO NPOCAEXNBAETCA Knaccudukauus nnatopm, 1 3To NPeaCTaBnseTcA HefoCTaTKom pedop-
Mbl. B 3aK/ioueHne aBTOp OTMEYAET NONOXMTENbHbIA BEKTOP Pa3BUTUS 3aKOHOAATENLCTBA O NNATHOPMEHHON
3aHATOCTM 1 YKa3blBAET Ha HEOOXOAMMOCTb NPUHATIAA NOA3aKOHHbBIX HOPMATUBHbIX TPABOBbIX AKTOB B Pa3BuTHe
AAHHOTO MHCTUTYTA.

KnioyeBble cnosa
nnaropma, nnatopMeHHas 3aHATOCTb, NaTdopMU3aLAs, NNATHOPMEHHAS IKOHOMUKA, NNATHOPMEHHDIN
3aHATbINA, NNaTopMeHHbIE PaBOTHUKM
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LEGAL FRAMEWORK OF PLATFORM
EMPLOYMENT IN RUSSIA: OUTCOMES
AND PROSPECTS OF REFORM

Iraida S. Semyonova

Russian Presidential Academy of National Economy and Public
Administration (Stolypin Volga Region Institute of Administration)
164, Moskovskaya St., Saratov, Russia, 410012

Abstract

The last day of July 2025 was marked by the adoption of Federal Law No. 289-FZ “On Certain Issues of Regulating
the Platform Economy in the Russian Federation,” fulfilling a long-standing need. Back in 2024, in a message to
the Federal Assembly of the Russian Federation, the President of the Russian Federation highlighted the strate-
gic priority of developing digital platforms in all key sectors of the country by 2030. Platformization proved to be
relevant, effective and, consequently, highly demanded in all areas, including employment. According to experts,
the Federal Law “On Employment in the Russian Federation” dated December 12, 2023, No. 565-FZ required
revision to eliminate certain vulnerabilities. However, the legislators took a different course and adopted the
law in question. In this article, the author carries out a brief review of the legal framework governing platform
employment under the adopted law, taking into account current scientific concepts of platform employment.
The research was conducted using available sources of information about platform employment, legislative acts,
and publications in professional media. Legal norms were examined using the formal-legal method of analysis.
The systems method was applied to generalize the academic doctrine and to assess the concepts introduced
into the law in view of established perspectives within the field and legislative drafting practices. Among the
positive aspects of the legislation under analysis are the introduction of a conceptual framework, including the
notion of a “partner of an intermediary digital platform,” the classification of partners, the possibility of rating
parties, and clarification of their rights and duties. At the same time, the text of the law does not provide a
sufficiently clear classification of platforms, which represents a shortcoming of the reform. In conclusion, the
author notes a positive trajectory in the development of legislation on platform employment and emphasized
the need to adopt subordinate regulatory acts to further develop this institution.

Keywords

platform, platform employment, platformization, platform economy, platform employees
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Bseaenue

B coBpemMeHHbIX peanusx 6ypHOro pa3Butiua MHPOPMaLMOHHbIX TEXHONOTUIA 1 B CBA3M C TEM,
YTO YeTBepTas NPOMbILIEHHAA PEBOMOLMA COBEPLIALTCA HA HALMX MMa3ax, HeM3bexHa TPaHC-
thopmaums Bcex 06UIeCTBEHHbIX OTHOWEHUA. HOBbIN TPEeHA COBPEMEHHOro Mupa — nnatdop-
MuU3aLus.

370, B CBOKW ouepefb, 06pa3oBano MoHbiHe HEU3BECTHbIN BUA B3aUMOOTHOLEHUIA LUGPOBbIX
nnatcopm 1 HeOrpaHUUEHHOTO Kpyra L, NONyyatoLmx 40X04 NOCPeACTBOM A0CTYNA K Pa3fMyHbIM
BUJAM PaboT (KypbepcKue yciyru, Takc, KNUHUHT, PeNneTuTopcTBO U AP.). BO3MOXHOCTM rM6KOro rpa-
(huKa, B3aMMOAENCTBIUA C HECKONbKMMM NNaThopMamit OfHOBPEMEHHO, NOMYYEeHUS LONONHNTENbHO-
ro J0X0Aa Cnoco6CTBYOT POCTY 6MarococTosHNA rpaxaaH. OfAHAKO PerynMpoBaHue OTHOLWEHNIA MeX-
Ay nnatopmami U MCNOAHNTENSIMU B HONbLINHCTBE CTPaH OTCYTCTBYET, B TOM UNC/e 10 HEfABHErO
BpemeHn 1 B Poccuiickon Qepgepauui.

BMmecTe ¢ TeM 0CTalTCA BONPOCHI B YaCTU COLMANbHOM U NEHCMOHHOK 06ecneyeHHoCTH nnatdop-
MEHHbIX 3aHATbHIX, HeAONYLWEHNS JUCKPUMUHALMIA NNATIOPMEHHBIX 3aHATBHIX, @ TAKKE OTrpaHuve-
HUA peanbHbIx nnatchopm oT Ae-(hakto pabotoaaTeneil, 3aknUAOWUX NPUTBOPHbIE TPAXAAHCKO-
npaBoBble AOTOBOPbI C COTPYAHMKAMN.

MoBOAOM K NOArOTOBKE AAHHON CTaTbil MOCAYXMNO NpuHaTUe 31 mions 2025 r. GefepanbHOro
3aKoHa «06 oTAenbHbIX BOMpPOCax PerynupoBaHus NnatdopMeHHON IKOHOMMKM B POCCHICKOI
Oepnepaumuny' (1anee — 3akoH 0 NNATHOPMEHHON IKOHOMUKE). OCHOBHOW LIbI0 UCCNIe0BaHNUSA BUl-
AMTCA KpaTkuit 0630p NPaBOBOrO pexuma NNathopMeHHON 3aHATOCT B KOHTEKCTE 3aKOHoAaTeNb-
HO HOBENJIbl NCXOAA U3 CIOXKMBLUNXCA B HACTOALLMA MOMEHT HayUHbIX NPeACTaBNEHUA 0 KOHLENLMK
nnatopmMeHHON 3aHATOCTW.

iccnefoBaHme 6a3npyeTcs Ha AOCTYMHBIX AOKTPUHANbHBIX UCTOYHMKAX O NNATOPMEHHON 3aHs-
TOCTM, peneBaHTHbIX 3aKOHOAATENbHbIX aKTax U nybnukaumax B npodeccnoHanbHbix CMIU. B nccne-
[0BaHUN UCNONb30BaH HopManbHO-IOPUANYECKII METOR — ANA TONKOBAHUS HOPM, @ TaKke cucTem-
Hblii MeTof ANA 06061LIEHNA HAYYHOWM AOKTPUHBI U OLEHKN BBEAEHHbIX B 3aKOH MOHATUN C TOUKM
3PEHUA CNOXMBLUIMXCA NPEACTaBAEHUIA 06 061aCTU 1 TEXHUKN 3aKOHOTBOPUECTBA.

[paBoBoe opopmieHne naTdpopMEHHOI 3aHATOCTH

KoHuenuus undpoBoii TpaHcdopMaLuu rocyfapcTBeHHOro ynpaBneHus «locynapcTBO-Kak-
nnatcopma» 6bina 3anoxeHa ele Ykazom NMpesngenta PO ot 07 mas 2018 1. N2 204 «O HaLMOHaNbHbIX

T ®enepanbHblii 3akoH «06 0TAEbHBIX BONPOCAX PerynupoBaHns nnathopmMeHHoN IKOHOMMKM B Poccuitckoin ®epepa-
unn» ot 31 mionsa 2025 r. N 289-03. Poccuiickas raseta, 06.08.2025, N2 172-173.
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Lensx U CTpaternyeckux 3agauax passutus Poccuitckon Gefepaunn Ha nepuog fo 2024 ropar?,
A yxe B 2024 r. B nocnatun ®egepansHomy Cobpanuio PO MpesugeHT PO 06bsABUA 0 3aMyCKe HOBO-
0 HaLMOHANbHOTO NPOEKTa «IKOHOMUKA [AaHHbIX», OfHOM U3 LeNeil KOTOPOro sIBNSETCA CO3AaHue
K 2030 r. BO BCEX K/TIOUYEBbIX OTPACAX XKU3HEAEATENbHOCTN CTPAHbI LN(POBbIX NNaTdopm:.

Tak, no mHeHuto M. C. OpewkunHa «uucpoBbie nnatopmbl OPMUPYIOT HOBYIO IKOHOMUYE-
CKYH0 PeanbHoCTb», NNaT(opMuU3aLua UrPaeT KKUEBY Pofib B 3IKOHOMUUECKOW PEBOMIOLNN, KOTO-
PYi0 Mbl cEYac BUSUM BOOUMID®,

He cTana ucknioueHuem u cepa 3aHATOCTU HaceneHuns. Ewe HegaBHO Npodeccus Ha BCH XMU3Hb
W NOXWU3HEHHAs 3aHATOCTb HA OAHOM NpPeAnpUATUM 6bIIM HOPMOM, CETOAHS Xe NOJOBHAN CTabuUnb-
HOCTb CKOpee peAKoCTb. [pnpocT 3aHATOCTY NOCNe[HUX NET CUbHO CBA3AH CO CTPEMUTENbHbIM NPO-
HUKHOBEHMeM NNatdopm B pasHble chepbl Halen IKOHOMMKY, @ BCe NOTOMY, UTO NAaTopMU3aLLms
npu6nn3una IKOHOMUKY K Niloaam®,

MnathopMeHHas 3aHATOCTb — aKTUBHO PacTYLMA KaK B MUPE, TaK U B POCCUM CErMEHT HecTaH-
AAPTHOI 3aHATOCTY C UCMOMb30BAHMEM OHNANH-NNATHOPM U LNPOBLIX TEXHONOTUIA. B 2022-2023 rT.,
COrNacHO OLeHKaM BcemupHOro 6aHka, KOMOUHUPYIOWNM UHGOPMALMIO U3 HECKOMbKUX UCTOUHU-
KOB, B NNaT)OPMEHHYI 3aHATOCTb ObINK BKAOUEHbI 154-435 MAH YenoBek, Unu ot 4,4 [0 12% mupo-
BOW paboueli CUAbl, B 3aBUCUMOCTY OT METOAA yueTa’.

Huskue 6apbepbl Ans BXofa B NNATGOPMEHHYI0 3KOHOMUKY U NPefOCTaBASEMbIE €10 aBTOHOM-
HOCTb M rMH6KOCTb AENAIOT NNATPOPMEHHYI0 3aHATOCTb NPUBNEKATENbHbIM HOPMATOM JONONHUTENb-
HOW 3aHATOCTY AN PabOTHUKOB TPAANLMOHHON IKOHOMMKN, @ TAKKE OCHOBHOI 3aHATOCTW ANsA rpynn,
YA3BUMbIX Ha 0ObIYHBIX PbIHKAX TPYAQ U UCMbITbIBAOLLMX CAOKHOCTU C NOMCKOM PabOTbl.

Mo faHHbIM uccnefoBaHus BLIOM Ha Temy Tpyaa U 3aHATOCTH, B TON-10 OXMAAHWA OT paboTbl
Ha NATOM MecTe HaXO[NTCA YAOOHbIN rpadiuk. COOTBETCTBEHHO, ieHbI M 1 AOCTOMHAsA OnfaTa Tpyaa
ABNAIOTCA BaXHbIMU (DAKTOPaMI, HO MHOTAA NPe06aaaeT «KapubCKoe» MUPOBO33PEHNE, UTO BCE Ke
fnyyLe 6bITb XOPOLIO OTAOXHYBLINM, YEM XOPOLLO 3apaboTaBLIMM.

K OCHOBHbIM MpeuMylLecTBaM NAaTOPMeHHON 3aHATOCTU OTHOCATCA paclupeHue 6a3bl 3aKas-
UNKOB 33 PaMKMN CBOEI Cpefbl 06UTaHUS, BO3MOXHOCTb PaboTaTb NpaKTMUeckn U3 Nio6oro mecta,
CaMOCTOATENbHO NAAHUPOBATL COBCTBEHHDIN TPAGUK; K OCHOBHbIM HEAOCTaTKaM — OTCYTCTBUE COL-
NaKeTa, a Takxe HeCcTabunbHOCTb 3apaboTka.

CTonb MaccoBoe W MacwTabHOe ABNEHWE, KaK NNATOPMEHHAs 3aHATOCTb, OAHO3HAYHO [OMK-
HO perynupoBatbcs (hefepanbHbIM 3aKOHOM, TaK Kak UMEHHO 3aKOH MO CBOE IOPUAMYECKON Npu-
pofie AOMKEH PernameHTUPoOBaThb NMPUHLMMNANBHO BAXHbIE 1 YCTOMUMBbIE OTHOLIEHUS B 06LIECTBE

2 Yka3 Mpe3upgeHta Poccuiickoin Mepepauun ot 7 mas 2018 . N 204 «O HaLMOHANbHBIX LUEAAX U CTPaTernyecknx 3apa-
yax pa3suTtus Poccuiickon Gepepauin Ha nepuop Ao 2024 roga». Poccuitckas raseta, 09.05.2018, NO 97c.
> Tocnanue MpesngenHta Poccuiickoi Gepepaunn GenepanbHomy Cobpanuio Poccuitckoin Mepepauun ot 29 despans

“  Tpuukesuy, [, XapHac, A., & Kyapasuesa, E. (2025, 16 uioHa). Makcum OpewkuH: «L{ughpoebie niameopmbl — 3mo Ho-
6as M1aHo8as 3KoHomuka». 3kcnept. https://expert.ru/mnenie/maksim-oreshkin-tsifrovye-platformy-eto-novaya-

& OueHku BcemnpHoro baHka npusesenbl no Sinyavskaya et al. (2024, p. &).
7 BepuxHUKoB, A. (2024, 4 anpens). He monibko deHbeu, unu Kak evi6upaiom pa6omy e Poccuu. BLIMOM. https://wciom.ru/
expertise/ne-tolko-dengi-ili-kak-vybirajut-rabotu-v-rossii
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1 rocynapcree. U BOT nepBoe, HO NpK 3TOM OCHOBOMOMAraKLLEe Y3KOe MeCTO: IKCNepPTHOE CoobLye-
CTBO CMOPUT O CTENEHM HEOBXOAUMOTO 3aKOHOAATENbHOTO PErynupoBaHNs AesSTeNbHOCTM NnaTdopm.
OfHVW NONAraT, UTo U36bITOUHAA PerNnamMeHTaLMA NNaTHOPMEHHON 3aHATOCTY 3aTOPMO3UT Pa3BUTHE
nnatcopms; Apyrue yoexaeHbl, UTo HACTOALLEr0 PerynMpoBaHus HefOCTaTOUHO BBUAY HEPABHOIO
NonoxeHns cy6beKToB: Y NNaTopm BbICOKNI YPOBEHb BANSHUSA, a NNAT(OPMeHHble PabOTHUKM
NULWeHbl PAa COLMANbHBIX FAPaHTUi, KOTOPbIE NPefoCTaBNeHbl PabOTHUKAM roCyAapcTBOM I pery-
nupytotca TpyaoBbIM kogekcom PO®, 1 cpasy BuanTca cnepytowlasn npobnema: OAHN NPU3HAKT nnat-
(hopMeHHYI0 3aHATOCTb BMOM TPYAOBbIX OTHOLWEHNA™, Apyriue — rpaxaaHcko-npaBoBbIX", a TpeTbi
NPUBOAAT J0BO/bI, UTO 3TO HOBbIA TUM OTHOLWEHUIA™.

CnpaBeannBoCTM paau Hago 0603HaUUTb, YTO B 2023 I. B HMKHIOK NanaTty napnameHTa bbin BHe-
CeH npoekT denepanbHoOro 3akoHa «0 3aHATOCTU HaceneHus B Poccuiickon Qefepaumnmny», 0Tpasmus-
NN n3meHuBLINECA hopMaTbl 3aHATOCTI™. OfHAKO KO BTOPOMY UTEHIIO U3 HEFO UCKAKUUIN HOPMbI
0 NNatopMeHHON 3aHATOCTU™. 3aABAANOCH, YTO B CBA3M C TeM, UTO NNATOPMeHHas 3aHATOCTb —
370 COBEpLUIEHHO HOBas, r6puaHan opma 3aHATOCTM, NpeAcTaBnsAowWas cobon He [ABYCTOPOHHNE,
a TPEXCTOPOHHUE OTHOLIEHUS, MPUHATO pelleHne pa3paboTaTb U BHECTU B 2024 T. B TOCYAaPCTBEHHYIO
Jymy OC PO 3akoHoNpoeKT «O NNathopMeHHON 3aHATOCTUN™.

B nocnanum Npe3ungenta OegepanbHomy Cobpanuto PO ot 29 deBpans 2024 r. 0TMEUEHO, UTO No-
BbllweHne 3eKTUBHOCT BCex Chep NPOM3BOAUTENBHOCTM TpyAa Hepa3pbiBHO CBA3AHO C Uud-
poBu3aLmeil, KOTopas AaeT BO3MOXHOCTb €03AaBaTh LudpoBble nnatdopmbl, NO3BOASIOLNE ONTU-
ManbHO BbICTPOUTb B3aUMOAIEICTBME rpaXaaH, b13Heca 1 rocyaapcTaa’.

25 anpens 2023 r. komnaHun «fHgekc», 0ZON, Wildberries, HeadHunter, «C6epMapket», Avito,
«Ta3npom HehTb», YouDo 06bsBUAM 0 co3aaHun CoBeTa LudpoBbix nnatdopm npu Poccuiickom co-
103€ MPOMbILIEHHIKOB U NpeANpPUHUMATENel U NoANUcan XapTuio o NPUHLMNAX Pa3BUTUA NnaT-
(hopMeHHOM 3aHATOCTM B Poccuu. Lienb koMnaHuin — 06MeHnBaTbcs 3theKTUBHBIMU NPAKTUKAMU
1 co3faBatb 61aronpuATHblE YCNOBUSA COTPYAHUUECTBA NS BCEX, KTO eXeJHEBHO npefocTaBnser
1 MCnonb3yeT LndpoBsble cepauch”.

B nuTepatype BbIAENSIOT CnefyloLne acnekTbl NNaThopMeHHON 3aHATOCTH, TPEBYIOLLME UETKOrO
3aKOHOJATENbHOIO perynnpoBaHns:

1) coumanbHoe CTpaxoBaHue 1 KOHTPONb 32 HANOro06N0OXEHEM (Zueva, 2024, p. 277; Shibarshina,

2025, p. 100);

& lleHTp cTpaTernueckux paspabotok. (2022). [namgopmeHHas 3aHAMOCMb: 6bI308bl U BO3MOXHbIE pelieHUs.
https://www.csr.ru/upload/iblock/6ca/ krk89haOyxx3ystja2s3obvc7lysbntv.pdf

Cm., Hanpumep, Loktyukhina & Chernykh (2020).

- (Cm.: Zaytseva & Mitryasova (2018).

" K npumepy, Rozhkova (2022).

2 Hanpumep, Bazzhina et al. (2014).

B 3akoHONpoeKT «O 3aHATOCTU HaceneHns B Poccuitckoit @epepaumu» NO 275599-8. https://sozd.duma.gov.ru/bill/275599-8

" Tamxe.

5 Coser Megepauuyu GeaepanbHoro Cobpaqus Poccuiickoit Gepepaumn. (2024, 5 anpens). U. Ceamerko: lnamgpopmeHHas
3aHSmocmb AOMKHA Gbimb UHMe2PUPOBaHa 8 cucmemy mpydoebix U SKOHOMUYecKux omHoweHuu. http://council.gov.ru/
events/news/155295/

™ TocnaHue Mpe3ngeHTta Poccuitckon Mepepaumn B.B. MytnHa OepepanbHomy CobpaHuio Poccuitckon Mepepauum
0729 chepans 2024 . http://pravo.gov.ru/proxy/ips/?dochody=8firstDoc=18astDoc=1&nd=606589470

V. POCCUICKNIA COK03 NPOMbILLZIEHHUKOB ¥ npeanpuHumateneit. (2023, 25 anpens). Lugppoebie komnaxuu nodnucanu Xap-
muto 0 MPUHYUNAxX paseumus naameopmeHHol 3aHamocmu 8 Poccuu. https://rspp.ru/events/news/tsifrovye-kompanii-

podpisali-khartiyu-o-printsipakh-razvitiya-platformennoy-zanyatosti-v-rossii-6447d9185ac30/?sphrase_id=4722789
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2) NONUTUKA 3aWNTbI UHTEPECOB KAMEHTOB NNAT(OPM, KOTOPbIE B TEKYLIMX POCCUIACKMX peanuax
YaCTo He 3alLMLLeHbl 0T 06MaHa, yuiepba 1 HeHaanexallero KauecTsa ycayr, U Npo3pauHbie me-
TOAbI pa3pelleHns CnopoB Mexay Knuentamu u pabotHukamu (Chernykh, 2020, p. 95);

3) uHdopMaLMoHHOe obecneueHne nNaTMOPMEHHOW 3aHATOCTM, CO3JaHME CUCTEM MOHUTO-
PUHTA, BEAEHWUA CTAaTUCTUKKU M peanu3auunm Ha MecTax MeponpuATUil N0 WHAOPMUPOBAHMIO
(Ibragimkhalilova & Ovchinikova, 2024, p. 132);

4) onpefieneHne OCHOBHbIX NOHATUIA Chepbl NNATOPMEHHON 3aHATOCTM, KOHKPETU3aLuus npaso-
BOrO CTaTyca Nnat)opMeHHbIX 3aHATbIX U NPABOBOTO pexuma LndpoBbiX TPYAOBbIX NAaTgopm
(zabelina & Sergeyeva, 2024, p. 10)” u ap.

31 nions 2025 T. NPUHAT 3aKOH O NNATIOPMEHHON IKOHOMUKE, KOTOPbIA NONOXUA Hauano hop-
MUPOBaHNI0 6330BON PEryNsTOPHON PaMKM PacCMATPUBAEMOrO MHCTUTYTA. 3aKOH BCTYMaeT B Cuny
1 0KTA6ps 2026 T., N03TOMY, KaK COOBWMAN NPeAcTaBUTENN MIUHIKOHOMPa3BUTUS POCCUM, OCHOBHOIA
aKLEHT B Gnuxalilne mecalpbl Ha paboTe Haj NoA3aKOHHbIMU aKTaMi, 3aMyCKe MeXaHU3Ma peectpa
LcpoBbIX NNATdopm 1 NOATOTOBKE Pa3bACHEHUIY.

«YKa3aHHble Lenu perynupoBaHus, — COMMAcHO MOSCHUTENbHOM 3anncKe K NPoekTy denepans-
HOro 3aKoHa “06 oTAeNnbHbIX BONPOCAX perynupoBaHius nnatthopmMeHHO IKOHOMUKI B POCCUIACKOK
(®epnepaummn”, — COOTBETCTBYIOT HalMOHAMbHbIM LenaM pa3Butus Poccuiickon Qefepaumm, ycra-
HOBNEHHbIM nognyHkTamu “8” “n" n “e” n. 1 Yka3a Mpe3ugenta PO ot 7 mas 2024 . N2 309 “O Ha-
LMOHaNbHbIX Lensx pa3sutus Poccuiickon Meaepauun Ha nepuon Ao 2030 rofa U Ha NepcnekTuBy
102036 ropa"”, a UMeHHO: KoMOpPTHas 1 6e3onacHas cpefa ANA XNU3HK, yCTONUMBAS U ANHAMUYHAS
3KOHOMUKA M TEXHONOTUUECKOE NIAEPCTBONZ,

3aKOH pa3paboTaH BO UCMoNMHeHUe nopyyeHus Mpasutenbctea PO u HanpaBneH Ha yperynu-
poBaHWe AncbanaHca B NPaBOOTHOLIEHNAX, BO3HUKAOWMX MEXIY OnepaTopamii NOCPEAHNYECKNX
L poBbIX NaTdopM, UX NAPTHEPAMU 1 NOMb30BATENAMI TaKMX NNAT(OPM Npyu NPoAaxe TOBApPOB,
BbIMOMHEHUM PA6OT M OKa3aHWK ycnyr. BocTpeboBaHHOCTb NNaTOPMEHHON IKOHOMUKI Npesonpe-
AensieT ee 3HauuTeNbHOE BAMAHUE HA FPaXKAaHCKMA 060OPOT, Ha IKOHOMUYECKOE U NpaBOBoe Mo-
NoXeHne npeAcTaBuTeNeil Manoro U CPpefHero NpeAnpUHUMaTeNbCTBa, UCNOMb3YIOWMX LudpoBbIe
Nnathopmbl, @ TAKXKE HA MHTEPeChl NoTpe6uTenei.

3aKoH 0 NNaThOPMEHHON IKOHOMUKE BUAUTCA GA30BbIM [OKYMEHTOM, ONpeAensiownm Lenu,
OCHOBHble MOHATIA U NPUHLUNBI NPABOBOrO PErynupoBaHuA AaHHOM cdepbl, a TaKKe OpraHn3aLmio
B3aMMO/IECTBIUS BCEX CYOLEKTOB Ha Nnatdopme.

®  Tlo mHeHwio T. b. MBaHoBoi u C. M. MUPOHOBOI, HEOGXOAUMO pacWMPUTb (YHKLNAN TOCYAAPCTBEHHBIX TPYAOBbIX
WHCMEKLWIA N0 HCTUTYLMOHANbHBIM (hOpPMaM 3alLNTbI, BO3MIOXMB Ha UHCMEKLMN HE TOMbKO KOHTPOMb 33 COBMI0AeHNEM
HOpPM TPYAOBOrO NPaBa, HO ¥ paspeLleHne KOH(ANKTOB CaMO3aHATbIX C NAaT(OPMOIA B YACTV ONNaTbl TPYAQ, BBEAEHNUS
WTpadoB, YCTaHOBNEHMS U36bITOUHBIX TPE6OBAHMAX K YCI0BMAM Tpyaa (Ivanova & Mironova, 2024, p. 154).

¥ Kak cuutaer A. B. CepoBa, TpebyeTcs pa3paboTka YpoBHeid NpaBoBOro CTatyca NnatopMeHHbIX TPYAALMXCA: 06umii (06-
Wil AN BCex NNt oPMeHHbIX TPYAALWMXCS), BUAOBOI (AN CAMO3AHATDIX 11 ANA PABOTHUKOB), CriewanbHbii (yHUKanbHble
MONOXeHNA NA NNaThopMEHHbIX CAMO3aHATbIX 1 PaboTHIKOB) (Serova, 2022, p. 265). Mo MHeHmto A. . Hypuka, k nnatdop-
MEHHbIM 33HATbIM JOMKHbI PUMEHSTBCA MEXAYHAPOAHbIE CTaHAAPTDI B KOHTEKCTE AEWCTBYIOLIMX KOHBEHLA 1 PEKOMEHAA-
umit MexayHapoaHoil OpraHu3aumum Tpyaa v naktos OpraHusauun O6beguHenHbix Haunii (Nurik, 2024, p. 45).

2 |lenTp cTpaTernueckux paspaborok. (2025, 31 nions). B LICP 06¢cydunu, kak 6ydem paseueambcs pezynuposatue niamgopmeH-

2 Yka3 MNpe3ngeHta PO «O HaumMoHanbHbIX Lensx pa3sutua Poccuinckon Gepepauyuu Ha nepuop Ao 2030 roaa v Ha nepenek-
TUBY [0 2036 roga» ot 7 mas 2024 r. N 309. Poccuiickas rasera, 11.05.2024, N 100.

2 TlosicHUTeNbHas 3anMcka K NpoekTy theaepanbHoro 3akoHa «06 OTAENbHbIX BONPOCAX perynMpoBaHus nnathopMeHHo
3KOHOMMKM B Poccuiickoi Oefepauuu. https://sozd.duma.gov.ru/download/1f058ab6-411d-682-9de6-bd83686ba7fd
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3aHATOCTb Kak TakoBas B 3aKOHe 0 NNaThOpMeHHOI IKOHOMUKE He yKa3aHa. [1o MoemMy MHeHMIo,
370 CBA3aHO C TEM, UTO B NNATIOPMEHHOI IKOHOMMKE MCUE3aET NPUBbIUHDIA (HOPMAT OTHOLIEHNI pa-
6OTHUKA 11 paboTofaTens, Ho OAHOBPEMEHHO XapakTep OTHOLWEHWA MeXay UHAMBUAYaNbHbIMU NofA-
paguMKkamu (NNathopMeHHbIMI 3aHATbIMIA) U UX KNUeHTamu (3aKa3umkamu), Onocpeayembix nnar-
thopmami 1 perynupyemblx anropuTMamin, He B NONHON Mepe MOXET 6bITb OTHECEH U K MPUBbIUHbIM
(hopmaTam Camo3aHATOCTI UMW UHANBUAYANBHOTO NPeANPUHNMATENbCTBA.

bykBanbHO B NepBbIX CTaTbAX AAHHOTO 3aKOHA Mbl BUAMM OTBET Ha K/OUEBOI BONPOC B TEOPUM
nnatopmMeHHON 3aHATOCTU — KnaccuUKaLmMio OTHOWEHUIA Mexay LudpoBbiMM nnatdopMamu
n TpyaawmMmucs. Te, KOTO paHee Ha3biBanu «NNatopMeHHbIe 3aHATbIEY, «IKOHOMUYECKI 3aBUCK-
Mble CaMo3aHATble PabOTHUKUY», «NNaTdOpMeHHble PabOTHUKNY», «IKOHOMUYECKM 3aBUCHUMble pa-
OOTHUKIY, «TUT-PABOTHUKIUY U T. ., B COOTBETCTBYIOLIMX NYHKTAX CT. 2 pacCMATPUBAEMOro 3aKoHa,
rae AaHbl ONpefieneHns 0CHOBHbIX MOHATUIN, UMEHYIOTCS «MapTHepbI».

Moa napTHepOM NOCPeAHUYECKOM LdpoBor NNatdopmbl NOHUMAETCA KIOPUAUUYECKOE TULLO, UHO-
CTPaHHOE PUAMYECKOE NNLIO, MHOCTPAHHAA OpraHN3aLmsa, He ABNAKOWAACA IOPUANYECKIM TNLOM,
WHAVNBMAYANbHBIA NpeanpuHUMaTenb NN60 dusnueckoe NNLO, B TOM YUCIE WHOCTPAHHbINA rpaxaa-
HUH UM MU0 6€3 rpaxaaHcTBa (3a UCKMoueHreM (U3MUECKIX NLL, COBEPLIAIOLNX MEeXIy COBOiA
Ha nocpefHUUecKon LncpoBon nNnatdopme CAENKN, He CBA3AHHbIE C OCYLLECTBNEHNEM NpeanpuHu-
MaTebCKOI IeATENbHOCTY), NPUMEHAIOLIME CMIEeLNaNbHbIA HANoroBblit pexum “Hanor Ha npodec-
CMOHaNbHbIA foxoa”» (M. 4 CT. 2 3aKoHa 0 NNAT(hOPMEHHOI IKOHOMUKE). YIKE 3eCb CTAHOBMTCA ACHO,
uTO BPAA N 3T0 GYAYT «NAPTHEpPbI N0 TPYAY» UMK KTPYAOBbIE NAPTHEPbI», TaK KaK CNOBO «NapTHep»
BCe-TakN u3 cepbl rpaxaaHcKko-npaBoBOro 060pota. U B cnepyowmx nyHKTax Mbl y6exanaemcs
B NPaBUNBHOCTM CBOETO NPEAMONOXEHUSA: YCTAHOBNEHO, UTO MAPTHEp 3aK/UAET rpaxaaHCKo-npa-
BOBOW [0rOBOP C OnepaTopom niarhopmbl (Cm. n. 5-6 cT. 2). Takum 06pasom, U3 Tpex pacnpocTpa-
HEHHbIX B 3KCNEPTHOW cpefie BapnaHToB cdhepbl PerynnpoBaHns 3akoHoAaTeNb NPeanoyYen ocTaHo-
BUTbCSA HA FPaXaHCKO-NPaBOBOM.

Monyyaetcs, YTo NapTHepamn Nnatcopmbl MOTYT 6bITb PUANUECKOE NNLO, UHANBUAYANbHbIN
NpeanpuHAMaTeNb U CaMo3aHATbIA (CewnanbHblii HANOroBbI PeXuUM), T. €. AnA PaboTbl Ha nnar-
thopme hu3mueckoe NULO PerucTpuUpyeTcs nM6o B KauecTBe MHAUBUAYANbHOTO NpeanpuHUMaTe-
Nnsi, MU0 B KAUECTBE CAMO3aHATOr0, 663 COOTBETCTBYHLNX CTATYCOB (hU3MUECKOE NULIO He MOXET
CTaTb NAapTHepOM nnatthopmbl. COOTBETCTBEHHO, «NNATGOPMEHHbIE 3AHATbIE» U «CAMO3AHATbIEN
He TOXAEeCTBEHHble NOHATUA. CaMo3aHsATbie MOTYT ObITb NapTHePaMu Nnatchopme, a Takke pabotath
ochnaliH. B cootBeTcTBUM C N. 4 CT. 3 DefiepanbHOro 3akoHa «O 3aHATOCTM HaceneHus B POCCUICKOIA
(Oepepaunn»? rpaxaaHe, BbiNoHA0LWME paboTbl N0 JOFOBOPaM rPa/aaHCKo-NpaBOBOro XapakTepa,
npefMeTamMn KOTOPbIX ABNAKTCA BbINONHEHNe paboT U (Unu) okasaHue ycnyr, B TOM YuCie [OroBo-
pam aBTOPCKOrO 3akasa, ABMAOTCA 3aHATbIMU. COOTBETCTBEHHO, NPAKTUUYECKN CHUMAETCS BOMPOC
0 KOHTPO/IE 32 HANOro06NOXEHNEM.

YunTbiBas Pa3HOPOAHOCTb [eATENbHOCTM, KOTOPYIO BO3MOXHO OCYWECTBAATb Ha nnatdop-
Max, 3aKoHofaTenb BblfenseT [Ba BWAA NapTHEPOB: NapTHep-nNpofaBeL? W napTHep-ucnon-
HUTenb®. Mpu 3TOM NapTHep-npoAaBel, — 370 «napTHep, 3aKNUUBLINIA PaXAAHCKO-NPABOBOK
[OroBOpP C ONepaTopoMm MocpefHUYeckon LudpoBonl NNaThopmbl U OCYWECTBAAIOWNIA aes-
TENbHOCTb Ha NocpefHnueckon uudpoBon nnatopme, HanpaBNeHHY Ha NpoAaxy TOBApoB

3 (enepanbHblil 3aK0H «O 3aHATOCTU HaceneHna B Poccuiickoi Geaepauuny ot 12 fexkabpa 2023 r. N 565-03 (pep. ot 8 as-
rycta 2024 r.) (c u3m. u gon., BCTyn. B cuny ¢ 1 Mapra 2025 r.). Poccuiickas raseta, 18.12.2023, NO 286.

% 11.5CT. 2 3aKOHa 0 NNaT(opPMEHHOI IKOHOMUKE.

% 1.6 CT.2 3aK0Ha 0 NNaTOPMEHHON IKOHOMMKE.

3AMETKN 107



Digital Law Journal. Vol. 6, No. 4, 2025, p. 101-112
Iraida S. Semyonova / Legal Framework of Platform Employment in Russia

Nonb30BaTeNsAM-NoKynaTensmy», a napTHep-ncnonHUTeNb — «NAPTHep, 3aKNOUMBLINIA FPAXKAAHCKO-
NpaBoBOK [OrOBOP C ONEpaTopoM NnocpeaHnueckoi LMdpoBoi NNaThopMbl U OCYLLECTBAAKOLLMIA
AeATeNbHOCTb Ha NOCpeAHNYeckoi L poBoil nnatdopme, HanpaBNEHHYIO Ha BbINONHEHNe PaboT,
oKa3aHue ycnyr AnA nonb3oBaTenel-3aka3unkoB B pamMKax rpaxaaHCKo-NpaBOBbIX OTHOWEHNIA
npu ycnouu cobnioneHns TpeboBaHun, NpeaycMOTPEHHbIX 3aKOHOMY». Buantcs, uto knaccudu-
KaLua Kak MeTof NO3HaHUs U pPerynnpoBaHus AeaTenbHOCTI NapTHEPOB Ha nnatdopme ABNseTCs
NO3UTUBHbIM MOMEHTOM, TaK Kak NO3BOMSAET eTaNbHO BbIABUTb 0COHEHHOCTN NAPTHEPOB M YUeCTb
UX NPW PerynnpoBaHni B3auMoaeicTBIS.

Bnpouem, Knaccudpmkaumm nnatchopm Ha BiAbl UK TUMbI HE MPOCNEXMBAETCA B TEKCTe 3aKOHa,
1 3TO, Ha MOV B3NS, HEAOCTATOK PEryniupoBaHusA: eanHble HOPMbl AN NAATAOPM C NPUHLMNNAND-
HO pPa3HbIMU MOAENAMI — OT MApPKETNNEeNCoB [0 arperaTopoB Ycayr — MOryT 06epHYTbCA PUCKamMm
ANA TMHKOCTU 1 3aHATOCT!.

3aKoHoaaTeNnb BOCMPUHAN NPEANOXEHUs YUeHbIX B BONPOCE OCYLIECTBNEHUS PETUHIA Kak To-
Bapa, paboTbl 1 yCnyru, Tak 1 AeATeNbHOCTI NApTHepPa, PaccyMTbIBAEMOr0 ONepaTopom nnatopmbl
C YUYeTOM BbICTABNIEHHbIX MOMb30BATENAMM OLEHOK, a TaKke MHbIX KPUTEPUEB, NPENyCMOTPEHHbBIX
npaBuUnamu nonb3oBaHus Nnatopmoin’®. HecmoTps Ha TO UTO 3TO ABAAETCA NPaBOM ONepaTopa,
a He 0683aHHOCTbIO, CeYeT OLEHNTb 3TO NONOXUTENbHO BBUAY YCTAaHOBNEHNS BO3MOXHOCTM OLie-
HWUBAHUA NOTEHLNANBHBIX PUCKOB NPU COTPYAHNYECTBE.

O6patmcs K O6LIMPHOMY BOMPOCY PeryniupoBaHuA B3aMMOAEMCTBUA ONepaTopoB, NoNb3oBa-
Tenei 1 NapTHepOB-UCNONHUTENEN, ABNAIOWMUXCA U3 UUECKUMI NTNLAMN.

Mpexpe Bcero obpalyaer Ha ce6s BHUMAHWE TO, UTO NMpK 3aKNIOUEHMN [OTOBOPA C NApTHEPOM
onepaTop OCYLECTBASET NPOBEPKY CBEAEHUA O NULE, UMEKWeM HaMepeHue CTaTb NapTHEpPOM,
cnocobamu, yctaHoBneHHbIMK MpaButenbctBom POY, OAHO3HAUHO 3TO XOPOLIO, HO HACKOMbKO 3TN
CBefeHNs 6yayT cuepnbliBatOLWMMI U TOMOTYT NPUHATL NPaBMIbHOE PeLleHue, 3aBUCHT OT COOTBET-
CTBYIOLLErO MOf3aKOHHOTO HOPMATUBHOIO akTa, KOTOPbIA YCTAaHOBUT NepeyueHb CBeAEHUI U MeTofpbl
X NONyYeHus.

Ho ye ceuac 3aKkoHodaTeNb, MblTaACb MOMHOCTbIO OTFPAHUUUTL NNATOPMEHHYIO IKOHOMMU-
Ky OT chepbl TPYAOBbLIX OTHOLWEHWIA, ONPEAENUA, UTo NapTHep — (U3MUecKoe NULO He AOMKeH
nmeTh pexxuma (rpadmka) paboTbl, NPaBUN BHYTPEHHErO TPYAOBOTO PAcnopsAfKka U COAepwaliyux
HOPMbI TPY/ZI0BOTO NPaBa NOKa/bHbIX HOPMATUBHbIX aKTOB onepaTtopa i (1nu) nonb3osartens-3akas-
unka’%; Bnpase He NPUHUMATD 3aKa3 6€3 NPUMEHEHUS K HeMy Mep OTBETCTBEHHOCTUY; 3a BbINOMHEH-
HYH0 paboTy M 0Ka3aHHYI YCIyry ONepaTopoM HaUNCNAeTCS BO3HArpaXaeHne B pamMKax Kaxaoro
3aKa3a OTAeNbHO"; onepaTop MW MONb30BaTe/b-3aKa3ulK He NpeaoCTaBseT eMy exeHefenbHbIX
BbIXOJHBIX IHE 11 OTMYCK, NPefyCMOTPEHHbBIX TPYAOBbIM 3aKOHOAATENbCTBOM PO, PasrpaHnueHme
CO CMEXHbIMI WHCTUTYTaMN — 3TO BCErAa 6naro Ans pesynbTaTUBHOMO PerynmpoBaHus 06LeCTBEeH-
HbIX OTHOLIEHUIA.

Onepatop nnatopmbl 06513aH pa3mellaTb OrOBOP C NAPTHEPOM C YKa3aHNeM nepuofa AeincTaus
3TOr0 [I0r0BOPA, a TaKXe NPefocTaBNATb NAPTHePY 6ecnpPenaTCTBEHHbIN LOCTYN K AAHHOMY 10r0BO-
py W OrOBOPaM, YTPATUBLIMM CUAY, B TOM YCNe OIS 03HAKOMAEHUSA U KONUpPOBaHus, B IHTepHeTe

% 1.2 cT. 17 3aKOHa 0 NNAT(hopPMEHHON IKOHOMUKE.

7 1.2 cT. 53aK0Ha 0 NnaThopMeHHOI IKOHOMUKE.

% 1.1cT.153aK0Ha 0 NNaThopmMeHHOM IKOHOMUKE.

2 1.2 cT. 15 3aK0Ha 0 NNaTHOPMEHHOI IKOHOMUKE.

3 1. 4 cT. 15 3aKOHa 0 NNAT(OPMEHHON IKOHOMUKE.

% MIn. «B» N. 5 CT. 15 3aKoHa 0 NNaTOPMEHHON IKOHOMMKE.
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UNW B COOTBETCTBYIOLLEM Pa3fiene NMYHOro KabuHeta napTHepa B TeYEHUEe CPOKOB XPaHEHUS TaKuX
AOKYMEHTOB, HO He MeHee Tpex eT™. 3Ta HOpMa 3aKpennfeT UHCTUTYT MH(OPMALLMOHHOTO 0becne-
ueHMs NapTHepoB NNaThopM Kak Ha NPOTAKEHUM BCEro Nepuoaa B3auMofieincTBms, TaK i N0 OKOHUa-
Huu ero. CneayeT f06aBUTb, UTO 3TO HE EAMHCTBEHHAA 0653aHHOCTb ONepaTopa NNathopMmbl B NaHe
WH(OPMALMOHHOTO 06eCneyeHus.

Tak, oneparop 0653aH:

= «YCTaHaBNMBaTb W NY6NMKOBATb HA MOCPEAHNUECKON LM(POBOI Nnatdopme CTaHAapTbI Kaue-
CTBa 1 6e30MacHOCTY BbINONHEHNA Pa6OT, OKa3aHUSA YCNYT, B OTHOLEHNUI KOTOPbIX Pa3MeLLaloTcs
3aKa3sbl, B TOM uucne Tpe6oBaHNA K NOATBEPKAEHMIO KBanutukaLuun napTHepa-ncnonHuTens,
HeO6X0AMMON ANA BbINOMHEHMS PA6OT, OKa3aHUA YCAYT, CBA3AHHbLIX C OMACHOCTbIO ANA XU3HN
11 340POBbAY;

= «obecneunsarb 03HAKOMNEHNe NAPTHEPA C OCHOBHbIMU YCNIOBUAMU 3aKa3a;

= «NPefoCTaBNATb NAPTHEPY TEXHUYECKYIO BO3SMOXHOCTb 03HAKOMUTBCA C NMPeSNOKEHNAMU CTPAXO-
BbIX OPraHM3alLiA U HerocynapCTBEHHbIX MEHCUMOHHbIX (HOHIO0B 1 NoAaBaTh 3asBKY Ha 3aknloue-
HUe Jorosopa Ao6poBObHOIO CTPAXOBAHWUA N HETOCYAAPCTBEHHOTO NEHCUOHHOTO 06ecneyeHus,
€CNN yKa3aHHble OpraHn3aumm u oAbl BOCMOAb30BANUCh BOSMOXHOCTbIO Pa3MECTUTh Takue
npeanoxeHus Ha nnatdopmey;

= MO 3aNpocy CTPaxoBblXx OPraHW3auMi, HErocyaapcTBEHHbIX MEHCUMOHHbIX (OHAOB obecneun-
BaTb PaBHble BO3MOXHOCTM Pa3MeLLeHNs Ha NoCpeaHNUecKor Ldposoii nnatdopme uHhopma-
LMK O npeanaraemblx UMK CTPAXOBbIX NPOAYKTaX A0OPOBOMLHOIO MEANLMHCKOTO CTPAXOBaHUS,
HEerocyfiapCTBEHHOrO NEHCUMOHHOro obecneyeHus n JO6POBOMLHOTO CTPAXOBAHUA OT HecuacT-
HbIX CllyuaeB 1 6oNne3HeN, a Takke TEXHUUECKYI0 BO3MOXHOCTb 3aKMIOUEHUs COOTBETCTBYIOLLMX

[OTOBOPOB NPY HANUUMM TAKOW BO3MOXHOCTM Y 3TUX OpraHn3aLnil 1 hOHF0B»>,

CnepyeT NpuU3HaTh, UTO UHCTUTYT FPaXAAHCKO-NPABOBOM OTBETCTBEHHOCTU B YaCTW NPUMEHEHMS
0nepaTopoM B OTHOLIEHWUI NAPTHEPA HeraTMBHbIX Mep, HaNnpUMep OrpaHuYeHns [ocTyna napTHepa
K IMYHOMY KaBUHETY, JOCTaTOUHO pernamMmeHTUPOBaH.

Mpwn 3TOM ABNAETCA 06A3aTe/bHbIM, COTMACHO M. 4 U. 4 CT. 5 3aKoHa 0 NNaTOPMEHHON IKOHO-
MIKe, «A0CYAebHOe pacCMOTPEHUE Xanob unn paspelleHne CNOPOB Mexay onepatopom nnardop-
Mbl U NAPTHEPOM, 33 UCKMKOYEHUEM C/y4aeB, KOrga OrpaHuyeHne pasmeLLleHns KapTouku ToBapa
UNKU NpekpaleHne pasMmeLLeHns KapToukin ToBapa W OrpaHnueHne AoCTyna K NMYHOMY KaBUHETY
OCYLLECTBNEHbI ONEPaTopPOM B LeNsX UCMOMHEHUs BCTYNUBLUErO B 3aKOHHYKO CUNY pelleHus cyaa,
peLeHus opraHa rocyaapcTBeHHOM BNACTUY.

CraTbt 16 3akoHa O NNaTOPMEHHON 3KOHOMWKE ONpefenseT npaBa M 06S3aHHOCTU MapT-
Hepa-uCnonHuTens, sBNswWerocs (U3MUecKuM NMLOM, NpU B3aUMOAENCTBAN C ONEpaTopoM.
MpuBETCTBYETCS, UTO HABMIOAAETCA ABHbIA NEPEKOC B CTOPOHY 60bLIETo KoNMuecTBa npas. Mpu 3Tom
B 0643aHHOCTM MapTHepa BXOAUT CaMOCTOATENbHOE UCMONHEHWe 3aKa30B B pPaMKax rpawaaHcko-
NPaBOBbIX OTHOLIEHWIA C Y4ETOM 3aKOHOAaTeNbCTBA Poccuiickon Mefepauum, CTaHAAPTOB KauecTsa
1 6€30MacHOCTI BbINONHEHUA PaboT, OKa3aHWs YCYr, YCTAHOBNEHHbIX ONEepaTopoM, TPe6oBaHNi
K BbINOMHEHUI0 PabOT, OKA3aHWIO YCNYT, YCTaHABNMBAEeMbIX ONEpPaTopoMm W Nonb3oBaTenem-3aKas-
UNKOM, COBNIOAEHNE NPeAYCMOTPEHHBIX 3aKOHOAATeNbCTBOM Poccuiickon Mepepalnn TpeboBaHui
K BbIMOMHEHNIO OTAENbHbIX PaboT.

O6pawaer Ha ce6bs BHUMaHMe TOT (haKT, uTO BO M30exaHWe «yXOofa B TeHb» TpyasA-
WNXCA nocpeacTBoM nnatcopm pa3paboTaH MexaHW3M, OTKPbIBAIOWMNA TaKUM 3aHATbIM

% .5ct.53aKoHa 0 Nnat)opmMeHHOIN IKOHOMUKE.
¥ (7.17 3aK0Ha 0 NNaThOPMEHHOI IKOHOMUKE.
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AOCTYN K OCHOBHbIM COLMANbHbIM FrapaHTUsM, COCTOAWMA U3 NpaB U 06A3aHHOCTEN onepaTopa
nnatopm*,

K TakoBbIM 00S3aHHOCTAM MOXHO OTHECTU YCTaHOBNEHWE OTrPaHMYeHNs Ha CUCTEMATUYeCKoe
W NPOJOMKUTENbHOE BbINOAHEHME PAbOT, OKa3aHWe yClyr NapTHePOM B MHTepecax OJHOMo Mofb-
30BaTeNs-3akasumMka C WCMONb30BaHWEM NNAThopMbl OMEpPaTopa; OCYLECTBAEHWE KOHTPONS
33 Co6MI04eHNeM MAKCMManbHOTO BPEMEHW CMCTEMATUYECKOTr0 M MPOAJO/MKMTENbHOMO BbiNOMHE-
HUs PaboT, OKa3aHMA YCIyr, CBA3aHHbIX C UCMONb30BAHWEM NAPTHEPOM WUCTOUHMKA MOBbILIEHHON
OMacHOCTM WAW PUCKOM MPUYUHEHUS BPeAa XM3HU, 300POBbI0 U MMYLLECTBY TPETbUX NKL,; NPefo-
CTaBneHue npedepeHunit napTHepam J06POBOMBLHO BCTYNMBLIMM B NMPABOOTHOLWEHUS NO 0653a-
TeNbHOMY MEHCMOHHOMY CTPaxOBaHWI0, 06s3aTe/IbHOMY COLMANbHOMY CTPaxOBaHMIO HA Chyyail
BPEMEHHON HETPYAOCNOCOBHOCTI M B CBA3M C MATEPUHCTBOM, a TaKXe 3aK/HUMBLIMM AOTOBOPbI
A06POBONbHOTO MEAMLMHCKOrO CTPAaxOBaHMs, HEroCyAapCTBEHHOTO NEHCUOHHOTO 06ecneveHus,
A06POBONBHOMO CTPAXOBaHUs OT HECUACTHBIX Clyuaes u 6onesHen. Habop npedepeHunin u ux Ko-
NNYECTBO, @ TAKXKe BO3MOXHOCTb MPUMEHEHUS CPa3y HECKOMbKNX B 3aKOHE He YCTaHOBMEHbI, COOT-
BETCTBEHHO, /€M HOPMbl MOA3aKOHHOTO aKTa UAW BHECEHUS U3MEHEHUIA 1 JOMONHEHWIA B fLeNCTBY-
lolLlee 3aKOHOATENbCTBO,

Cpequ npas oneparopa Cneayer BblAeNUTb NPaBO NONHOCTbIO UAN YACTUYHO BO3MELLATb PACcXofbl
NapTHepoB J06POBONbHO BCTYNUBLUMX B NPABOOTHOWEHUA N0 0653aTeIbHOMY NEHCMOHHOMY CTpa-
XOBaHUI0, 0693aTeNbHOMY COLMANbHOMY CTPAXOBAHUIO HA Cyyali BpeMEeHHOM HETPYA0CNOCOBHOCTH
W B CBA3M C MATEPMHCTBOM, B YaCTM OCYLIECTBAEHUS CTPax0OBblX B3HOCOB, a TAKXKE PAacxofbl 3TUX
NapTHepOB-UCMONHUTENE NO JOrOBOPaM A06POBONBLHOTO MEAULMHCKOTO CTPAXOBAHMUS, HErocy-
AAPCTBEHHOTO MEHCMOHHOTO obecneyeHns, JO6POBONLHOTO CTPAXOBAHUS OT HECYACTHBIX Cy4aeB
1 6onesHeil; NpaBo NPeaoCTaBAATb BO3MOXHOCTb MONYUEHUS NAPTHEPAMU AONOAHUTENLHOTO NPO-
(heccmoHanbHOro 06pa3oBaHis, a Takke OpraHU30BbIBaTb 0OYYEHUE ITUX NAPTHEPOB, B TOM uncne
C UCMONb30BAHNEM NPOrPamMm AN INEKTPOHHBIX BbIUMCIUTENbHBIX MALIMH, UHTEPHET-CAWUTOB U MO-
OUNBHBIX NPUIOXEHNH, B LeNsX CO6M0AEHIUA CTAaHAAPTOB KauecTBa 1 6€30MaCHOCTM BbINONHEHNS pa-
60T, 0Ka3aHus YCIyr 1 NOBbILWEHUS KAUeCTBa UCMOMHEHNS 3aKa30B; NPaBO NPeAoCTaBATb NAPTHEPY
WHCTPYMEHTbI U MaTepuanbl Ans NCNOMHEHUA 3aKa3a, B TOM YNCIe OAEXAY, B COOTBETCTBUN CO CTaH-
AapTamu KauecTBa 1 6€30MacHOCTM BbINOAHEHUS PaboT, OKa3aHUA yCIyr B NOPSAKE W HA YCNOBUSAX,
KOTOpbIE YCTAHOBMNEHbI OnepaTopom®.

Monyyaetcs, uTo 3aKOHOAATENb CO CBOEW CTOPOHbI CAeNaN BCE BO3MOXHOE, UTO6bI 06ecneumnTs 6a-
NaHC NHTEPEeCOB NNAThOPMEHHbBIX 3aHATbIX, ONEPaTOpPOB NNaTopm 1 rocyAapcTea: 3akoH o nnar-
(hopMeHHOM 3KOHOMMKE He TONbKO BBOAUT B MPABOBOE MO/IE 60/bLUIOE KONNYECTBO COOTBETCTBYIOLLAX
AeMHULLIIA, HO U NO3BONAET PELUINTb NPOBAEMbI COLMANBHON 3aLMTbI NNATHOPMEHHbIX PABOTHUKOB.

3aknioyenve

MoABOAA UTOT, CNeayeT NoaYepKHYTb, UTO COBPEMEHHOE COCTOAHME 3aKOHOAATeNbHON 6a3bl naT-
(hopMeHHON 3aHATOCTY B BUAE 3aKOHA O NNaTOPMEHHOI IKOHOMMKE XapaKTepU3YeTCa He3aBepLUeH-
HOCTbt DOPMUPOBAHMA U CUCTEMATU3ALMM. He0BXOANMOCTb NPUHATUA NOA3AKOHHBIX HOPMATUBHbIX
MpaBOBbIX aKTOB B Pa3BUTUE [AHHOMO WHCTUTYTA HeccnopHa. BMecTe ¢ TeM aHanu3 UMeloLerocs,
HO He BCTYMMBLUETO B CU/TY 3aKOHOAATENbCTBA NOATBEPXKAAET He0CTaTOUHOE HOPMATUBHO-NPaBOBOE

% Cr. 17 3aKkoHa 0 NnaTdopMeHHON IKOHOMUKE.
% .1cT. 17 3aK0Ha 0 NNatthopMEHHOM IKOHOMUKE.
% M1.2 cT. 17 3aKOHa 0 NNaThOPMEHHOI IKOHOMUKE.
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obecneuenne pafa MONOXEHNA Ha OCHOBE CUCTEMHOTO MOHUTOPUWHIA U NPOrHO3npoBaHua. B uenom
NONOXNUTENbHbIN BEKTOP Pa3BUTUA 3dKOHOAATENIbCTBA O ﬂﬂaTCbOpMEHHOI?I 3aHATOCTKN CI'IOCO6CTByeT
COBepLEeHCTBOBaHNIO 0THOLIJEHI/1I7I, CBA3aHHbIX CO B3aVIMOL|EI7ICTBI/IEM Ha nnaTcpopme, uTo ﬂOI?Iﬂ,eT
Ha nonb3y BCeM CTOPOHaM.
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