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ESSAYS

PROTECTING HUMAN RIGHTS

IN THE DIGITAL AGE: LEGAL
FRAMEWORKS AND MEDIA LITERACY
AS A COMPLEMENTARY SAFEGUARD

Nour Nfissi

Autonomous University of Barcelona
Carrer de la Vinya, Bellaterra, Barcelona, Spain, 08193

Abstract

The expansion of digital technologies has reshaped the exercise of fundamental rights, prompting growing
scholarly and regulatory attention to the notion of digital human rights. As digital platforms increasingly struc-
ture communication, access to information, and social participation, existing legal categories face conceptual
and practical strain. While some accounts portray digital rights as a straightforward extension of classical hu-
man rights, others emphasize their transformative impact on constitutional principles, enforcement mecha-
nisms, and the distribution of power between public authorities and private actors. This paper situates digital
rights within contemporary academic debates and emerging regulatory frameworks in order to clarify their
normative scope and conceptual boundaries. It advances the argument that digital rights cannot be adequately
understood through purely legal or purely technological lenses. Instead, they emerge at the intersection of
constitutional law, digital governance, and public policy, where regulatory instruments, institutional design,
and educational strategies jointly shape the conditions for rights protection. The analysis highlights the con-
stitutional paradox of digital platforms, which exercise functions traditionally associated with public authority
while remaining only partially subject to democratic accountability and judicial oversight. Drawing on European
constitutional principles, supranational regulation, and policy initiatives, the study demonstrates how current
legal frameworks seek to respond to private digital power while revealing their structural limits in data-driven
and algorithmic environments. At the same time, scholarship on Media and Information Literacy is mobilized to
show how citizens’ informational capacities function as a normative complement to legal safeguards, enabling
individuals to exercise their rights meaningfully rather than merely formally. By integrating legal doctrine, pub-
lic policy analysis, and MIL, this article contributes a coherent analytical framework for understanding digital
rights as a hybrid normative construct. It concludes that the effective protection of digital rights depends not
only on legal guarantees and regulatory enforcement, but also on policy choices that strengthen individual and
collective capacities within the digital public sphere.

Keywords
digital human rights, cybersecurity, digital law, data protection, legal framework, media and information
literacy
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SALLMTA NMPAB YEJIOBEKA

B LIM®POBYIO 3MOXY: NPABOBLIE
OCHOBbI U MEAUATPAMOTHOCTb
KAK OMOJTHUTENIbHAA TAPAHTUA
WX OCYLLLECTBJIEHKA

H. Hdmcen

ABTOHOMHbIN YHUBEPCUTET bapcenoHbl
08193, icnanms, bapcenoxa, bennateppa, Mnaca Cusuka

AHHOTaUWA

PaCﬂpOCTpaHEHI/Ie LI,I/IdeOBbIX TEXHOHOFI/IVI N3MeHNNOo ocyliecTe/ieHne npaB yenoseka, UTo nNpuseno K pocty
BHUMAHUA YYeHbIX N PEerynupyrowmx opraHoB K NOHATUIO LI,I/Id)pOBbIX npaB uesioBekKa. HOCKOﬂbe uM(prBble
nnatopMmbl BCe 6OMbLUE CTPYKTYPUPYIOT KOMMYHUKALMIO, AOCTYN K MH(OPMALWMM U COLMANbHOE B3aMMOAeN-
CTBMe, CyllecCTBYlOLINE NPAaBOBble KATErOPUN CTANIKNBAKOTCA C KOHUENTyanbHbIMU U NPAKTUUECKUMU TPYAHO-
cramu. B 1o Bpemsa KaK HeKOTopble UccnefoBaHnA npeactaBnaoT LI,I/ICl)pOBbIe NpaBa KaK npamoe npoaomkeHune
KnacCuyeCKnx npaB YenoBeka, apyrne noguepKuBaroT ux npe06pa3y|ow,ee BO3AEI;1CTBI/I€ Ha KOHCTUTYLNOHHbIE
NPUHUKANDI, MEXaHU3MbI obecneuenus COGI’HOAEHVIH npaB K pacnpegeneHne Bactn mexay rocynapCTseHHbIMK
OpraHamu u 4YaCTHbIMK Cy6'beKTaMI/I. B ,U,aHHOI;I CTaTbe LlMCprBbIe npaBa pacCMaTpuBalOTCA B KOHTEKCTE COBpe-
MEeHHbIX akageMnyeckux ,[lI/ICKyCCI/II7I n (bOpMI/IpyIOLLWIXCH HOPMAaTUBHbIX PAMOK C LEenblo YTOUHEHUA UX HOPMa-
TUBHOIO 0XBaTa WU KOHLUENTYa/ibHbIX rPpaHNL,. B HEI7I BbIABUTAETCA APrYMEHT O TOM, UTO Ll,I/I(prBbIE npaBa He MO-
yt 6bITb aJleKBaTHO MOHATbI NCKNKOUYUTENbHO C }OpI/I)ZlMLIECKOVI UNn NCKNKUYUTENbHO TEXHO)'IOFI/IHECKOI;I TOUYKN
3peHuna. BMeCTo 3TOr0 OHM BO3HUKAKT Ha nepecevyeHU KOHCTUTYLMOHHOIO NpaBa, LI,VI(prBOFO ynpaBneHus
W TOCYAAPCTBEHHONM MONUTUKNA, TAe PerynupytoLme UHCTPYMEHTbI, UHCTUTYLIMOHANbHBIA AU3aliH U 06Pa3oBa-
TeNbHble CTpaTernn COBMeCTHO CbOpMI/Ipy}OT yCNnoBKA 3almnTbl nNpas. ABTOp nogyepknBaet KOHCTVITyLI,I/IOHHbII?I
napapokc LlMCprBbIX I'IﬂaTd)OpM, KOTOpbIe BbINOMHAKT (byHKLLI/II/I, TPaANLNOHHO CBAA3aHHbIE C FOCWJ,apCTBEHHOVI
BNaCTblo, 0CTaBadACb NPU 3TOM JIUWb YaCTUYHO NOANEXallumMun ,quOKpaTI/IHECKOI;I noAoOTYETHOCTU U cyneéHo-
My Haa3opy. OI'IlllpaFICb Ha eBponeﬁCKme KOHCTUTYLUWNOHHbIE NPUHUMNbI, HaAHALNOHAbHOE perynupoBaHue
N nonuTuyeckne UHNLMATUBLI, NCCNeaoBaHne AEeMOHCTPUPYET, KaK NpaBoONoOpPAAKN pearnpyloT Ha LI,I/IdeOByIO
BNaCTb YaCTHbIX Cy6'bEKTOB, OAHOBPEMEHHO BbIABNAA CBOU CTPYKTYPHble OrpaHuyeHna B Cpedax, OCHOBAH-
HbIX Ha JaHHbIX W aNropuTMmax. B 10 e Bpema Ucnonb3ywTca UccneaoBaHna B obnactu meauna- n Mchopma-
LI,I/IOHH0171 FPaMOTHOCTH, uTo6bI NOKa3aTb, KakK I/IHd)OpMaLI,I/IOHHbIe BO3MOXHOCTU rpaxnaaH beHKLI,I/IOHI/IpyIOT
B KayeCTBe HOPMATUBHOIO0 A0NO/THEHNA K NPABOBbIM rapaHTUAM, N0O3BONAA NIOAAM OCYLLECTBNATL CBON NpaBa
OCMbIC/IEHHO, a He NpoCTo q)opmaano. MHTEFpI/IpyFI NPaBOBYIO AOKTPUHY, aHANKU3 FOCWJ,apCTBEHHOVI nonnTn-
KU 1n megna- n I/IHd)OpMaLlMOHHyIO IPaMOTHOCTb, 3Ta CTaTbl npeanaraeT LenoCTHY0 aHanMTU4yecKyro OCHOBY
AN NOHUMaHuA LI,VId)pOBbIX npaB Kak FVI6pI/IJJ,H0[71 HOpMaTI/IBHOI;I KOHCTPYKLUUN. B 3akntouenmne fienaeTca BbiBOA,
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Nour Nfissi / Protecting Human Rights in the Digital Age

uTo 3hheKTUBHASA 3aWnTa LNGPOBLIX NPAB 3aBUCUT He TOMbKO OT NPABOBbIX FAPaHTUIA U NPABONPUMEHEHNS,
HO 1 OT NONUTUYECKNX PEllieHuiA, KOTOPbIE YKPEeNNAT MHAMBUAYANbHbIE U KONNEKTUBHbIE BO3MOXHOCTY B Lind-
poBoii ny6nnuHoi cepe.

KnioyeBble cnosa
uucpoBble NpaBa uenoBeka, knbepbe3onacHoCTb, LMpoBOe NPaBo, 3aLLuTa AAHHDIX,
npaBoBOe perynupoBaHie, NHPOPMALLMOHHAS FPAMOTHOCTb

KonchnukT untepecos AsTOp C006LaeT 06 OTCYTCTBMM KOH(NNKTA NHTEPECOB.
@uHancupoBanmne lccnenoBaHine He MMEET CMOHCOPCKOW NOAAEPKKY.

Ans uMTMpPOBaHUA Hdpucen, H. (2025). 3awyta npas uenoBeka B LMGPOBYIO MOXY: NPABOBbIE OCHO-
Bbl 1 Me[UArpaMOTHOCTb KaK AOMONHUTENbHAA rapaHTUsA UX OCYLLECTBEHNS.

Moctynuno: 08.07.2025, NpUHATO B Neuarb: 15.08.2025, ony6ankosaHo: 30.09.2025

Introduction

Digital human rights encompass all the fundamental rights and essential protections to which
users are entitled when engaging with digital platforms. They include both traditional human rights—
such as freedom of expression and access to information— and new forms of rights.

This paper’s claim that a new generation of rights, commonly referred to as digital rights, should
be delineated due to profound digital transformations of society. However, it would be a significant
overstatement to assert that these rights are entirely separate from traditional human rights; rather,
they represent their extension and adaptation to the digital sphere: they are bound to them by indis-
soluble ties of shared principles.

The corpus of digital rights should include, among others, the right to privacy online, the right
to control one’s personal data, the right to access reliable digital information, the right to digital
literacy, and the right to protection from algorithmic discrimination.

In the digital era, these rights have already become essential to ensuring that individuals can fully
participate in social, economic, and political life while preserving their autonomy and dignity. Their
recognition and protection are now central to any legal system that seeks to uphold fundamental
rights in a technology-driven world.

At the same time, the digital revolution has introduced a new wave of digital threats that pose
serious and complex risks to well-known human rights, such as privacy, equitable access to informa-
tion, and the existing principles of exploitation personal data.

These threats make the protection of digital human rights by their theoretical and practical recog-
nition more crucial than ever, and a robust legal and regulatory framework governing digital spaces
is vital for understanding the mechanisms that ensure compliance with fundamental rights and
democratic values.

In this context, the intersection between human rights and digital spaces raises a wide range of
questions. How has the digital revolution reshaped the interpretation and application of fundamen-
tal human rights? In what ways do digital technologies challenge the enforcement of rights such as
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privacy, freedom of expression, and access to information? What challenges and threats do they face
in the digital age? What is the legal and practical significance of international instruments and con-
ventions in regulating digital platforms and protecting users? What are the normative foundations of
digital rights, and how should they guide legal regulation? Beyond legal measures, what educational
and media literacy strategies can empower individuals to understand and assert their digital rights?
And how can educational tools contribute to the protection of human rights within broader legal
strategies?

This research aims to provide an overview comprehensive of how the digital revolution has trans-
formed the interpretation and application of fundamental human rights. In the course of this study, |
will address some of the questions outlined above, explore the complex challenges posed by digital
technologies, particularly regarding privacy, freedom of expression, and access to information, as
well as examine the emergence of new categories of digital rights.

Through a normative analysis of international human rights instruments, the study assesses their
practical relevance in regulating digital platforms and safeguarding users. It also considers the theo-
retical foundations of digital rights, advocating for a regulatory approach that is both legally sound
and socially responsive. In doing so, it integrates educational and media literacy strategies as com-
plementary tools that empower individuals to understand, exercise, and protect their digital rights
within a broader legal and democratic framework.

Digital Human Rights in the General Context: Insights from History and Legal Scholarship

In the 21st century, digital technologies have become an inseparable part of everyday human
experience. The internet, social media, and digital platforms are now essential tools for commu-
nication, education, governance, and civic participation. As societies increasingly move into digital
spaces, the exercise and protection of human rights are being redefined in real time.

Contextualizing human rights in the digital age therefore requires more than a mere technical
update of legal texts; it calls for a deep reflection on how human dignity and freedom are being
reshaped by technological forces. This reflection must also include an examination of the historical
development of human rights and the ways in which they have adapted or struggled to adapt to
successive waves of technological change. Furthermore, understanding the practical application of
new digital human rights is essential. Finally, this discussion must remain sensitive to multicultural
perspectives, recognizing that the interpretation and implementation of digital rights are influenced
by cultural, political, and socio-economic contexts.

The Historical Background: From Classical to Digital Human Rights

The foundational principles of human rights were first formally articulated in the Universal
Declaration of Human Rights of 1948 However, the understanding and scope of these rights have
evolved significantly over time, particularly following the development of the theory of the “genera-
tions of human rights, which provided a nuanced classification and expansion of rights concept in
response to emerging social, political, and technological realities.

The evolution of human rights has often been viewed through the lens of the “three generations”
theory developed by the French jurist Karel Vasak. Karel Vasak's late-1970s classification proposed
that human rights evolved in three successive waves, ranging from civil and political freedoms to so-
cio-economic guarantees and collective entitlements. Today, scholars question whether this model

T G.A.Res.217 (Il A, Universal Declaration of Human Rights (Dec. 10, 1948).
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still reflects the complexity of contemporary rights frameworks (Domaradzki et al., 2019, pp. 424-425).
The so-called “first generation” encompasses civil and political rights, such as freedom of expres-
sion and the right to privacy (Domaradzki et al., 2019, p. 424). The “second generation” includes
economic, social, and cultural rights, while the “third generation” refers to collective and solidarity
rights, including the right to development and the right to a healthy environment (Domaradzki et al.,
2019, 425).

Vasak’s tripartite model later influenced scholarly and institutional debates on the development
of human rights. However, only the first two generations of rights he identified are reflected in the
Universal Declaration of Human Rights,> whereas the third generation emerged gradually in later
instruments of a declaratory character, such as the Stockholm Declaration® and the Rio Declaration.*

During the latter half of the 20th century, the first forms of digital human rights began to emerge.
In Europe, the development of digital human rights started at the national level, led by pioneering
countries such as Sweden and West Germany (Dowd, 2022, p. 72).

Sweden was the first to take the lead, enacting the world’s first data protection law in 1973 (Dowd,
2022, p. 81). This law was designed to regulate the use of computers to ensure the protection of
personal data and safeguard individuals’ privacy. The core aim of Sweden’s Data Act was to protect
citizens’ personal data from misuse and to ensure that the growing use of computerized systems did
not infringe upon individual privacy rights.’ As Lee Bygrave observes, Swedish data protection law
has operated under a very stringent individuation requirement (Bygrave, 2002, p. 47).

A similar development took place in Germany, where a data protection law was introduced to
safeguard personal privacy through the principles of data minimization and purpose limitation. The
first national multimedia law in Germany was adopted in 1997 to regulate the internet and online
services, setting out the conditions for information and communication services and harmonizing
state media laws (Wuermeling, 1998, pp. 41-44).

Spiros Simitis, a Greek-German jurist and the principal pioneer of data protection and digital law, is
widely regarded as the father of data protection in Germany. His work established the conceptual and
normative foundations of data protection, emphasizing that it is not merely an administrative or tech-
nical issue, but a fundamental right tied to the preservation of human dignity (Schwartz, 2025, p. 111).

Simitis argues that data protection must encompass normative dimensions beyond mere techni-
cal control, particularly in the field of employment (Simitis, 1999). He also develops a conceptual
framework in which data protection becomes an indispensable component of democratic societies
undergoing rapid digital transformation (Schwartz, 2025, pp. 105-106.)

The concrete efforts of Sweden and Germany in developing security and data protection policies
later influenced European digital frameworks and laid the groundwork for national initiatives in
countries such as France and Spain.

In 1978, France adopted a law aimed at regulating the increasing use of data within both public and
private sectors®. Following its adoption, France established the National Commission on Informatics

Ibid.

Declaration of the United Nations Conference on the Human Environment, June 16, 1972, U.N. Doc. A/CONF.48/14 (1972).
Rio Declaration on Environment and Development, June 14, 1992, U.N. Doc. A/CONF151/26 (Vol. 1) (1992).

DATALAG (Svensk forfattningssamling [SFS] 1973:289) (Swed.). See the English translation available at:
https://www.worldlii.org/int/other/NDPrivLegis/1973/1.pdf

6 Loi78-17 du 6 janvier 1978 relative a l'informatique, aux fichiers et aux libertés [Law 78-17 of January 6, 1978 on Information
Technology, Data Files and Civil Liberties], Journal Officiel de la République Francaise [).0.] [Official Gazette of France],

Jan. 7,1978, p. 227.
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and Liberties (Commission nationale de l'informatique et des libertés, CNIL), an independent admin-
istrative authority empowered to oversee compliance, safeguard citizens’ privacy, and ensure that
data processing respected fundamental freedoms. This piece of legislation was a landmark act that
laid the foundations for modern data protection in Europe. It was particularly significant because it
explicitly recognized that the regulation of personal data was not merely a technical or administra-
tive matter, but one directly tied to the preservation of civil liberties and fundamental rights (Dowd,
2022, pp. 185-187).

In the late 20th century, Spain adopted its first comprehensive legal framework on data protec-
tion through the enactment of Organic Law 5/1992 of 29 October on the Regulation of the Automatic
Processing of Personal Data.’ In response to the growing use of computerized systems for data col-
lection, storage, and processing, Spain introduced a legal framework in 1992 designed to regulate the
protection of personal data and limit potential misuse (Dowd, 2022, p. 185).

Over time, the European Union has remained at the forefront of digital regulation, continuously
adapting to new technological challenges and innovations in the digital age. The digital era has
brought about conceptual transformations in the content, understanding, implementation, and pro-
tection of human rights (Razmetaeva et al., 2022, pp. 55-56). Accordingly, this first part seeks to
explore the real impact of digital technologies on users and human rights, as well as the emergence
of new forms of human rights—digital human rights—within the technological and digital domain.

The Place of Digital Human Rights in Contemporary Legal Thought

The emergence of digital rights has become a prominent topic in contemporary legal scholarship,
reflecting the growing intersection between technology and fundamental rights. Scholars have de-
bated how traditional constitutional, human rights, and international law frameworks should adapt
to the challenges posed by the digital environment.

For instance, Balkin (2004, p. 47) argued that existing constitutional rights—such as freedom of
expression and privacy—should be reinterpreted to encompass digital contexts rather than replaced
by entirely new legal categories.

According to Floridi, the digital revolution has reconfigured the “infosphere,” transforming the
conditions of informational privacy and personal identity; this conceptual shift suggests the need
to reinterpret traditional rights, such as the right to privacy, in light of modern technologies (Floridi,
2005, pp. 185-188). And yet, it seems, that the reinterpreting approach was also supported by schol-
arship. As Hildebrandt argues, smart-technologies increasingly “invalidate previous forms of legal
protection” by enabling profiling and control that current law cannot adequately address. In her
book she further demonstrates how data-driven agency threatens traditional rights such as privacy,
identity, due process and calls for a reconfiguration of legal guarantees under the conditions of a
data-driven society (Hildebrandt, 2015, pp. 77-90; 186-200).

Constitutional Law Perspectives

Constitutional law has traditionally served as the cornerstone for the protection of fundamen-
tal rights within national legal systems. With the advent of the digital age, however, constitutional
frameworks face unprecedented challenges, as rights originally conceived for the offline world must
be reinterpreted and adapted to new technological realities. Issues such as data protection, online
privacy, freedom of expression on digital platforms, and equal access to digital infrastructures have

7 Ley Organica 5/1992, de 29 de octubre, de Regulacion del Tratamiento Automatizado de los Datos de Caracter Personal
[Organic Law on the Regulation of Automated Processing of Personal Data; L.O.RT.A.D.], (B.0.E. 1992, 262) (Spain).

3CCE 13



Digital Law Journal. Vol. 6, No. 3, 2025, p. 8-33
Nour Nfissi / Protecting Human Rights in the Digital Age

raised the question of whether existing constitutional guarantees remain sufficient or whether new,
explicitly recognized concept of “digital rights” is needed.

This intersection between constitutional law and digital rights has given rise to the notion of
digital constitutionalism, which highlights the role of constitutional principles in regulating the digi-
tal environment and safeguarding individual freedoms in cyberspace (De Gregorio, 2022, pp. 1-25).
The rapid expansion of digital technologies has challenged traditional constitutional frameworks,
prompting scholars to reconsider how fundamental rights can be effectively protected in online
environments.

Several European scholars have made significant contributions to the theoretical and consti-
tutional understanding of digital rights in the age of algorithmic governance. For instance, Oreste
Pollicino, in his research, introduced the concept of the “constitutionalization of the Internet” within
the European context. He argues that as private digital platforms increasingly perform functions tra-
ditionally carried out by public authorities, constitutional safeguards—particularly those concerning
democracy and pluralism—must be extended into the digital sphere. While Mireille Hildebrandt high-
lights the profound implications of algorithmic systems for constitutional guarantees. She examines
how data-driven environments undermine classical legal safeguards by shifting regulation from ex-
ante legal norms to real-time computational architectures, arguing that constitutional rights must be
re-conceptualized to remain effective in an algorithmic society (Hildebrandt, 2015, p. 223). Building
on a more philosophical foundation, Luciano Floridi introduces the concept of the infosphere to
describe the totality of digital interactions that shape contemporary human existence (Floridi, 2016).
From an institutional perspective, Giovanni De Gregorio adopts a more structural approach, where
he formalizes the notion of digital constitutionalism (De Gregorio, 2022, pp. 1-25). He emphasizes the
need to adapt constitutional structures to regulate private digital actors and to uphold fundamental
rights within the European Union. His work identifies the EU’s emerging digital legal framework as a
prototype for global digital governance (De Gregorio, 2022, pp. 290-296).

These scholars offer complementary yet distinct perspectives on the intersection between digi-
tal technology and constitutional law. | largely concur with Pollicino’s claim that digital platforms
have assumed quasi-governmental roles and that constitutional principles must evolve accordingly.
However, his framework tends to idealize the capacity of constitutional law to restrain private power
without fully addressing the limitations of enforcement mechanisms in the digital environment®,

The contributions of these authors are both persuasive and intellectually rigorous. Yet, their
analyses leave several crucial questions unresolved: What is missing from the current debate? Which
normative and institutional challenges remain insufficiently explored? And, most importantly, how
is constitutional law itself evolving and adapting in the digital age?

From my perspective, the relationship between constitutional law and emerging digital rights
demonstrates both continuity and transformation. On the one hand, constitutional law continues to
serve as the primary normative framework for the protection of fundamental rights, ensuring that
liberties such as privacy, freedom of expression, and equality remain legally enforceable even within
digital environments. On the other hand, the rapid expansion of algorithmic governance reveals
the limitations of constitutions drafted in a pre-digital era, which are still deeply rooted in national
boundaries.

So, in this context, several new key challenges emerge.

& Pollicino, 0.(2019). Digital private powers exercising public functions: The constitutional paradox in the digital age and its

14 ESSAYS


https://www.echr.coe.int/documents/d/echr/Intervention_20210415_Pollicino_Rule_of_Law_ENG
https://www.echr.coe.int/documents/d/echr/Intervention_20210415_Pollicino_Rule_of_Law_ENG

Liuchposoe npaso. Tom 6, N2 3, 2025, c. 8-33
H. Hdpucew / 3aumTa npas yenoBeka B LUGPOBYIO IMOXY

The first is the temporal gap between constitutional frameworks and the accelerating pace of
digitalization. Constitutions, often rigid and slow to adapt, struggle to keep up with the disruptive
innovations of digital platforms and algorithmic systems, creating normative vacuums where rights
are insufficiently protected.

A second challenge lies in the ambiguity surrounding the constitutional status of digital rights.
While courts and legislatures increasingly interpret traditional rights in light of digital realities, the
absence of explicit constitutional recognition leaves digital rights in a fragile and uncertain position.
This makes the clear constitutional enshrinement of digital rights a pressing necessity, both to en-
sure their legal force and to reinforce their legitimacy as fundamental rights.

Third, there is the displacement of power from the state to private actors. Global technology compa-
nies now perform functions once reserved for public authorities, from moderating speech to managing
digital infrastructures. This shift raises profound questions about accountability and the role of consti-
tutional safeguards in regulating entities that often operate beyond the reach of national jurisdictions.

Finally, the tension between judicial activism and democratic legitimacy adds yet another layer of
complexity. Courts often intervene to fill the constitutional void left by legislative inertia, but their
actions may raise concerns about the democratic legitimacy of judge-made digital rights and the
balance of powers within constitutional systems.®

In this regard, constitutional law is evolving in the context of digitalization through two intercon-
nected dynamics. First, courts engage in evolutionary interpretation, extending traditional rights
to digital contexts—for instance, construing the right to privacy as encompassing data protection,
or recognizing online freedom of expression as essential to democratic participation. Second, we
are witnessing the emergence of explicit digital rights frameworks, whether through constitutional
reforms or supranational initiatives (e.g. EU Charter of Fundamental Rights™ or EU Declaration on
Digital Rights and Principles"), which already provides a normative foundation for digital constitu-
tionalism.

Nevertheless, these developments demonstrate that constitutional law can no longer remain
confined within its traditional boundaries. In my view, its future in the digital age requires a pluralist
and layered conception of constitutionalism—one that recognizes constitutional guarantees must
operate not only within states but also across regional and global levels, while simultaneously en-
gaging with the regulatory power of private actors.

Only such a multi-level approach can reconcile technological transformation with constitutional
legitimacy and preserve human dignity, autonomy, and the democratic values placed under unprec-
edented pressure by digitalization.

Human Rights in the International and European Law Discourse

Digital technologies have transformed the ways in which fundamental human rights are exer-
cised and protected. Rights are increasingly shaped by online platforms, social networks, and digital

For example, the German Federal Constitutional Court, in case 1 BvR 370/07 (27 February 2008), established a new
fundamental right protecting the confidentiality and integrity of computer systems, illustrating how courts can regulate
digital matters in the absence of clear legislation. See, Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court],
1BVR 370/07, Feb. 27,2008.

1 Charter of Fundamental Rights of the European Union, art. 7, 8, 11, 2012 0.J. (C 326) 391, 397-398.

" The European Commission proposed a “European Declaration on Digital Rights and Principles” in 2022, outlining rights such
as digital inclusion, online privacy, and access to digital services, aimed at guiding both EU institutions and Member States
in the digital transition. See, European Declaration on Digital Rights and Principles for the Digital Decade, 2023 0.). (C 23) 1.
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services. International organizations including the United Nations, the Council of Europe, and the
European Union have acknowledged that the digital environment presents both opportunities and
challenges for human rights.

Through various declarations, resolutions, and policy frameworks, these organizations empha-
size that digital rights represent an extension of classical human rights and require adaptation to
ensure their protection in the digital age. This perspective provides a normative foundation for un-
derstanding digital rights as integral to the promotion and safeguarding of human dignity, freedom,
and equality in the online sphere.

Several scholars have expanded the discussion on digital rights into the international and trans-
national arena, placing human rights at the core of digital governance. lan Brown and Douwe Korff
emphasize in their report the central importance of privacy and data protection within the European
human rights framework.? They argue that classical rights enshrined in international human rights
treaties must be reinterpreted and strengthened to address the complex challenges posed by digital
technologies, particularly in relation to surveillance and data exploitation. From a more intersec-
tional and socio-legal perspective, Sonia Katyal examines the tensions between privacy, freedom
of expression, and intellectual property enforcement (Katyal, 2005). She advocates for a digital civil
rights approach that acknowledges the overlap—and at times, the conflict—between these rights
in online regulation, calling for balanced policies that avoid undermining one right in the name of
another (Katyal, 2005).

These scholars contribute valuable to the discourse on digital rights, particularly at the interna-
tional level. They emphasize the importance of grounding digital rights in robust, adaptable, and
globally aware legal systems. Their work complements European constitutional perspectives by
extending the conversation beyond the EU and highlighting the inherently global nature of digital
freedoms.

While the contributions of Katyal as well as Brown & Korff offer significant insights, they also
expose certain unresolved challenges, which as previously discussed are equally characteristic of
constitutional law. The first is the legal and territorial fragmentation of digital rights protection
(Brown & Korff, 2012). Katyal highlights the conflicts between privacy, freedom of expression, and
intellectual property enforcement (Katyal, 2005). A second issue concerns the ambiguous constitu-
tional and legal status of digital rights, which makes them vulnerable to selective or inconsistent
application across jurisdictions. A third challenge lies in the conflicts between fundamental rights,
such as privacy versus freedom of expression or intellectual property versus access to informa-
tion, which remain insufficiently resolved at the international level, creating uncertainty for both
individuals and regulators. Finally, the temporal gap between rapid technological change and the
slow evolution of international institutions continues to undermine effective governance in the
digital sphere.

Key International Instruments Contributing to the Development of Digital Rights within
the Human Rights Framework

At the institutional level, several key international and regional organizations have established
the normative foundations for the recognition and protection of digital rights, often by extending
classical human rights into the digital environment.

2 Brown, I, & Korff, D. (2012). Digital freedoms in international law: Practical steps to protect human rights online. Global
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The United Nations, through the Universal Declaration of Human Rights, provides the foundation-
al framework: Article 12 protects the right to privacy, and Article 19 guarantees freedom of expres-
sion Although these principles were drafted in a pre-digital era, they are increasingly interpreted
as applicable to online spaces, serving as the moral and legal basis for the global digital rights
discourse (De Gregorio, 2022, pp. 45-47)

The International Covenant on Civil and Political Rights further reinforces this applicability. Article
17 safeguards the right to privacy, while Article 19 ensures freedom of expression and access to infor-
mation, all of which are directly relevant to digital communication, surveillance, and data collection
practices® These provisions have been invoked by NGOs and courts, to frame violations of digital
rights as infringements of human rights.®

At the regional level, the Council of Europe has taken proactive steps to articulate digital rights
more explicitly. The Committee of Ministers’ Recommendation on Human Rights and the Internet
urges member states to ensure that core human rights including privacy, freedom of expression, and
access to information are effectively upheld in the digital sphere. It also encourages national legal
systems to adapt to the realities of cyberspace.”

Complementing this, the European Declaration on Digital Rights and Principles, adopted by the
European Union in 2022 seeks to systematize digital rights, aligning them more clearly with exist-
ing human rights law® The Declaration highlights key issues such as transparency, access, digital
education, and protection from harm in online environments, advocating for a comprehensive and
people-centered digital rights agenda.

These institutional initiatives provide an essential normative backbone for the protection of
digital rights. The UN frameworks—particularly the Universal Declaration of Human Rights® and the
International Covenant on Civil and Political Rights®—remain foundational. However, their broad
and non-binding nature limits their effectiveness in addressing complex cross-border digital threats.
Their implementation depends heavily on the political will and institutional capacity of states, which
vary considerably.

The Place of Digital Rights in Media and Information Literacy as a Complement to Legal
Approaches

While legal frameworks provide the formal recognition and protection of digital rights, Media
and Information Literacy (MIL) offers a complementary, people-centered dimension that focuses on
individuals' ability to understand, exercise, and defend those rights in practice.

The literature increasingly recognizes that laws alone are insufficient to safeguard freedoms in
digital spaces: citizens must also possess the critical skills to navigate information flows, detect

B G.A. Res. 217 (IIl) A, Universal Declaration of Human Rights, art. 12 (Dec. 10, 1948).

% Human Rights Council Resolution 32/13, U.N. Doc. A/HRC/32/L.20, at 48 (27 June 2016).

% International Covenant on Civil and Political Rights, art. 17, 19, Dec. 16, 1966, 999 U.N.T.S. 171.

% Human Rights Council Res. 32/13, U.N. Doc. A/HRC/32/L.20, at 48 (June 27, 2016). Rep. of the Spec. Rapport. on the
Promotion and Protection of the Right to Freedom of Opinion and Expression, David Kaye, q 1, U.N. Doc. A/HRC/29/32
(2015).

v Council of Europe, Recommendation CM/Rec(2014)6 of the Committee of Ministers to Member States on a Guide to Human
Rights for Internet Users (Apr. 16, 2014).

' European Declaration on Digital Rights and Principles for the Digital Decade, 2023 0.J. (C 23) 1.

¥ G.A. Res. 217 (II1) A, Universal Declaration of Human Rights (Dec. 10, 1948).

% International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171.
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misinformation, and assert their rights online (Livingstone & Bulger, 2014, pp. 321-325; Potter, 2013,
pp. 45-50).2

Scholars in the field of MIL emphasize the interplay between regulation and empowerment, argu-
ing that digital rights cannot be fully realized without informed and literate users. This dual perspec-
tive—law as a structural safeguard and MIL as a practical enabler—constitutes an emerging discourse
in academic research, underscoring that the protection of rights in the digital age requires not only
robust legal instruments but also educational strategies that strengthen resilience among individu-
als and communities.

Key Scholarly Contributions on Media and Information Literacy and Their Role in Advancing
Digital Rights

Several authors regard Media and Information Literacy as a crucial tool for protecting fundamen-
tal rights and strengthening democratic values in the digital age. José Manuel Pérez Tornero, work-
ing with various collaborators, consistently emphasizes that MIL fosters civic responsibility, critical
thinking, and what he describes as a “new humanism.” For him, it serves not only as a defensive
measure against misinformation and manipulation but also as an active means of promoting peace,
tolerance, and freedom of expression.?

Howard Tumber and Silvio Waisbord similarly view MIL as a mechanism for empowering citizens
to challenge human rights violations, resist disinformation, and reinforce democratic accountability
(Tumber & Waisbord, 2017, pp. 10-11). While José Manuel Pérez Tornero focuses on education and
value formation, Howard Tumber and Silvio Waishord broaden the focus by highlighting the politi-
cal dimension of MIL, emphasizing its role in empowering citizens to demand accountability, resist
misinformation, and defend democratic rights (Tumber & Waisbord, 2017, pp. 10-12; 24-28).

Likewise, José Julio Fernandez Rodriguez and Jackeline Argiiello Lemus examine both the oppor-
tunities and risks that digital media pose to fundamental rights. Recognizing the importance of MIL,
they argue that education alone cannot safeguard democracy and personal freedoms legal and policy
frameworks must evolve alongside it (Fernandez Rodriguez & Argiiello Lemus, 2019, pp. 45-48; 72-75).

Despite these nuanced differences, a common thread runs through all these works: media literacy
is inseparable from human rights protection in the digital age. Each scholar views MIL as a means
of resisting manipulation, promoting democratic participation, and fostering resilience against ex-
tremism. Taken together, these authors offer complementary yet distinct perspectives on how MIL
supports fundamental rights in the digital era.

While much of the literature highlights the transformative potential of MIL for the protection of
human rights and fundamental freedoms, the discourse often overlooks the practical and structural
challenges that hinder its effectiveness.

First, the problem of unequal implementation is crucial. While Torero’s vision is inspiring, it risks
remaining somewhat idealistic if MIL is confined solely to the educational domain. Given the unprec-
edented economic and political power of digital platforms in shaping the public sphere, MIL should
not be viewed merely as an educational or cultural initiative, but also as a protective and juridical
tool that operates alongside legal frameworks to ensure accountability, transparency, and the safe-
guarding of human rights.

2 See also: UNESCO. (2013). Global media and information literacy assessment framework: Country readiness and
competencies. hitps://unesdoc.unesco.org/ark:/48223/pf0000224655

2 pérez Tornero, ). M., & Varis, T. (2010). Media literacy and new humanism. UNESCO Institute for Information Technologies
in Education. https://iite.unesco.org/pics/publications/en/files/3214678.pdf
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Indeed, Tornero now engages precisely with this intersection, exploring how MIL can be integrat-
ed with law to create a more robust architecture for the protection of rights in the digital age. This
evolution in his thinking is reflected in his shift from an early emphasis on MIL as a primarily educa-
tional and cultural project to a later recognition of its legal and policy dimensions within European
digital governance (Pérez-Tornero & Martire, 2017). Second, although scholars such as Howard
Tumber and Silvio Waisbord rightly emphasize that MIL fosters political participation and empowers
citizens to defend human rights, their analysis does not fully address the problem of global inequal-
ity of access.

In Europe, MIL initiatives are often integrated into public education systems and policy frame-
works, whereas in many other regions, MIL remains underdeveloped or limited to elite groups.?

This creates a paradox: those who most need MIL as a tool for empowerment and the protection
of digital rights—communities subject to censorship, manipulation, or digital exclusion—are often
the least likely to have access to it. In this sense, MIL risks becoming a privilege of advanced democ-
racies rather than a universal safeguard for all citizens.

Third, and perhaps most fundamentally, the literature continues to treat MIL primarily as a “peda-
gogical tool” rather than recognizing it as a potential fundamental right in itself? MIL is conceived
as an adjunct to regulation rather than as a right that should be codified alongside freedom of
expression, the right to information, and the right to education. The lack of recognition of MIL as a
fundamental right remains a significant shortcoming. By contrast, if MIL were recognized as a nor-
mative right enforceable at the constitutional or international level, it could operate not only as
an educational framework but also as a legal safeguard against disinformation, manipulation, and
violations of digital rights.

Z For evidence that MIL is comparatively more integrated into public education and policy frameworks in Europe while
remaining patchy elsewhere, see: European Commission, Digital Education Action Plan (2021-2027) (setting out the EU
strategy for digital and media competences) (See, Opinion of the European Committee of the Regions — Digital Education
Action Plan 2021-2027, 2021 0.J. (C 300) 65). See also the Commission’s requirement that Member States submit national
reports on media-literacy measures under the Audiovisual Media Services Directive (See, Directive 2010/13/EU, of
the European Parliament and of the Council of 10 March 2010 on the Coordination of Certain Provisions laid down by
Law, Regulation or Administrative Action in Member States Concerning the Provision of Audiovisual Media Services
(Audiovisual Media Services Directive), 2010 0.). (L 95) 1 as amended by Directive 2018/1808, of the European Parliament
and of the Council of 14 November 2018 amending Directive 2010/13/EU on the Coordination of Certain Provisions
laid down by Law, Regulation or Administrative Action in Member States Concerning the Provision of Audiovisual
Media Services (Audiovisual Media Services Directive) in view of Changing Market Realities, 2018 0.). (L 303) 69), which
documents national MIL initiatives across the EU. For an EU assessment of programme activity and coordination, see
the European Digital Media Observatory (EDMO) report on media literacy in Europe (Goodman, E. (2021). Media literacy

document significant gaps in MIL policy and education internationally and provide global statistics on public exposure
to disinformation and low fact-checking practices, demonstrating uneven uptake of MIL outside Europe. (UNESCO. (2013).
Global media and information literacy assessment framework: Country readiness and competencies. https://unesdoc.

% UNESCO. (2013). Global media and information literacy assessment framework: Country readiness and competencies
(pp. 17-20). https://unesdoc.unesco.org/ark:/48223/pf0000224655; Frau-Meigs, D. (2023). Declaration on Media and

(Ed.). (2019). Understanding media and information literacy (MIL) in the digital age: A question of democracy (pp. 9-14).
University of Gothenburg. https://www.gu.se/sites/default/files/2020-08/)MG_understanding-mil.pdf
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From Traditional Rights to Digital Realities: Confronting the Gaps in the Court and Building
New Concepts in the Regulatory Field

Building on the analysis of human rights frameworks and the identification of key gaps in the
previous part, this section examines how these shortcomings have led to the emergence of new digi-
tal human rights. The unprecedented scale of digitalization—combined with algorithmic governance,
transnational data flows, and the growing power of private platforms—has exposed the limitations
of classical rights and prompted courts, legislators, and international bodies to adapt existing pro-
tections or create new ones.

Moreover, Media and Information Literacy (MIL) emerges as a crucial complementary mechanism
within this legal and juridical context. While legal instruments provide formal protections, MIL em-
powers citizens to understand, claim, and exercise their rights in digital spaces, fostering civic re-
sponsibility, critical awareness, and democratic participation. Yet, its potential remains constrained
by its current treatment as primarily an educational tool rather than a recognized instrument of
legal protection. Integrating MIL into legal frameworks can enhance both the enforceability and the
effectiveness of digital rights, bridging the gap between normative guarantees and practical empow-
erment.

In sum, this section explores how deficiencies in traditional frameworks have catalyzed the de-
velopment of new rights, the challenges they face today, and the synergistic solutions that combine
law and MIL to safeguard fundamental rights in the digital age.

Evolving Rights in the Digital Era: A New Birth through Case Studies

The emergence of digital rights has not occurred in a vacuum. Unlike traditional human rights,
which were often proclaimed in foundational texts following revolutions or political declarations,
digital rights have evolved gradually and reactively, shaped by the concrete challenges of the
digital age.

Two main vectors explain this evolution. On the one hand, judicial cases in which courts
were confronted with unprecedented issues such as mass data collection, algorithmic bias,
restrictions on online freedom of expression, and both state and private surveillance, forc-
ing them to adapt or reinterpret classical rights. On the other hand, Media and Information
Literacy (MIL) initiatives, although primarily educational in nature, have played a crucial role
in raising public awareness and empowering citizens to defend their fundamental rights in
digital environments.

Thus, it is not through abstract proclamations but through engagement with real-world situations
that new rights—such as the right to be forgotten, the right to algorithmic transparency, and the
right to equitable access to information—have gradually emerged. This section therefore examines a
series of emblematic cases that illustrate this process.

Decisions of the European and National Courts

Mario Costeja Gonzalez v. Google Spain

In 1998, a Spanish newspaper published a legal notice concerning the auction of a prop-
erty belonging to Mario Costeja Gonzalez, following the seizure of assets due to outstanding
debts. Years later, when searching for his name on Google, this outdated information still ap-
peared prominently in the search results. Although the debt had long since been resolved, the
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continued accessibility of this information harmed Mr. Costeja’s reputation and his right to
privacy.?®

Mr. Costeja therefore lodged a complaint with the Spanish Data Protection Agency (AEPD), re-
questing that Google remove links to these outdated and prejudicial notices.? At the time, the ap-
plicable legal framework was the 1995 EU Data Protection Directive, which had been designed for
traditional forms of data processing but did not explicitly regulate search engines or reflect the
realities of the digital environment.”

The case ultimately reached the Court of Justice of the European Union (CJEU), which delivered
a landmark judgment in 2014. The Court held that Google was indeed a data controller under the
Directive and could therefore be held responsible for processing personal data through its indexing
activities.?

More importantly, the Court articulated a new principle: individuals have the right to request the
delisting of search results that are inaccurate, irrelevant, no longer relevant, or excessive in relation
to the purposes of processing.?’

This decision marked the birth of a new digital right the right to be forgotten. It demonstrated
how traditional legal instruments, when confronted with new digital realities, must be reinterpreted
and expanded by the judiciary. The ruling also highlighted the inherent tension between classical
rights and emerging digital rights, particularly the delicate balance between the right to privacy and
the right to freedom of information.

Delfi AS v. Estonia

Freedom of expression, as a classical right, is considered a pre-digital right under Article 10 of
the European Convention on Human Rights.®® It was originally designed to safeguard the ability
to express oneself through the press and other traditional media within a stable legal framework.
However, in today’s digital environment, online platforms carry new risks, particularly regarding the
publication of hate speech, cyberbullying, and other harmful content.

A clear illustration of this challenge is the Delfi case.” Delfi is a news portal that publishes politi-
cal, economic, and social articles while allowing users to comment freely on the published content™®.
On one occasion, a woman became the target of defamatory comments posted on the site and de-
cided to pursue legal action against Delfi.?

The European Court of Human Rights ultimately held that Delfi had a duty to moderate content
proactively. The Court’s judgment established a new rule—the proactive responsibility of online plat-
forms to protect individuals from harmful content.* This case demonstrates how classical rights,

% (ase (-131/12, Google Spain SL and Google Inc. v. Agencia Espaiola de Proteccion de Datos (AEPD) & Gonzalez,
ECLI:EU:C:2014:317, 9 14 (May 13, 2014).

% |bid.

7 Directive 95/46/EC, of the European Parliament and of the Council of 24 October 1995 on the Protection of Individuals with
regard to the Processing of Personal Data and on the Free Movement of Such Data, 0.). (L 281) 31 (repealed 2018).

% Case (-131/12, Google Spain, ECLI:EU:C:2014:317, 9] 45-60.

»  |bid., 9 89-99.

% Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human Rights),
art. 10, Nov. 4, 1950, 213 U.N.T.S. 221.

% Delfi AS v. Estonia, App. No. 64569/09 (June 16, 2015), https://hudoc.echr.coe.int/fre?i=001-155627

2 |bid., 9 11-15.

3 bid., 19 16-31.

% lbid,, 99 125-129.
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when confronted with digital realities, can evolve into new digital rights, creating legal obligations
for platforms to safeguard users while maintaining a balance with freedom of expression.

VZW Klimaatzaak v. Kingdom of Belgium & Others

In Belgium, the Youth for Climate movement mobilized thousands of young citizens around cli-
mate issues, relying heavily on social media platforms to inform, raise awareness, and organize pub-
lic demonstrations.® As part of their legal actions, the activists sought access to specific environ-
mental data essential to substantiate their arguments before the courts.

However, a significant portion of this information was not readily accessible online, creating a
tangible obstacle to exercising the right of access to environmental information as guaranteed by
the Aarhus Convention (1998).%

In June 2021, the Brussels Court of First Instance found that the Belgian State had failed to meet
its obligations both regarding environmental protection and the online accessibility of information.”
This ruling marked the emergence of a new right: the “online right to know.” Nevertheless, this right
remains fragmented, indirectly recognized, and has yet to be elevated to the status of an autono-
mous fundamental digital right.

This case illustrates the intersection of classical rights with digital realities, demonstrating how
traditional legal frameworks must adapt to guarantee access to information in the digital age, and
underscoring the role of courts in shaping the contours of emerging digital rights.

Media and Information Literacy (MIL) Case Studies

Case Study 1: The Papua New Guinea Experience in Social Media

Social media platforms are widely used by adolescents and young adults worldwide. While these
platforms provide opportunities for social interaction and access to information, they also expose
users to risks such as cyberbullying, misinformation, and online exploitation. Scholars in Media and
Information Literacy (MIL) emphasize that education in digital literacy is essential to equip young
people with the skills to navigate online environments responsibly and protect their personal infor-
mation (Livingstone et al., 2017, Siraba, 2019).3

Encouraged by the insights provided through MIL, the government of Papua New Guinea implement-
ed several regulatory measures to complement its educational strategy. Specifically, it restricted access
to social media platforms for users under the age of 14 and introduced a mandatory identification
system called SevisPass for those above this age threshold. This measure aims to protect young users
while simultaneously promoting safer and more responsible participation in digital space.”

% Wouters, R., & De Vydt, M. (2019, April 12). Youth for climate Belgium: The narrative of an exceptional protest wave.

% Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental
Matters (Aarhus Convention), June 25 1998, 2161 U.N.T.S. 447.
7 Civ.[Tribunal of First Instance] Brussel (4th ch.), June 17,2021, English translation available at https://cdn.climatepolicyradar.

»  Anadolu Agency. (2025, October 3). Papua New Guinea Mulls age restrictions on social media. https://www.aa.com.tr/en/
asia-pacific/papua-new-guinea-mulls-age-restrictions-on-social-media/3706540
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Overall, this case underscores the crucial role of Media and Information Literacy in addressing
emerging challenges in the digital environment. It illustrates how MIL can inform policymaking, en-
hance online safety, and contribute to the recognition of new digital rights particularly the right to
data protection and the right to responsible participation in digital spaces.

Case Study 2: False Information in the United Kingdom

In the United Kingdom the rapid proliferation of misinformation and disinformation on digital
platforms has emerged as a major challenge, particularly affecting young people who often lack the
critical skills needed to evaluate the credibility of online content. This situation threatens informed
citizenship and democratic participation, as the spread of false or misleading information can distort
public understanding and decision-making.

Recognizing the seriousness of this issue, the Guardian Foundation has actively promoted the
integration of MIL into the national curriculum, advocating for media literacy to become a core com-
petency at all stages of education.”

Its initiatives include comprehensive teacher training programs to equip educators with the
tools to foster critical thinking, as well as student-centered projects such as the Media Literacy
Ambassador Program, which empowers students to teach their peers how to identify misinformation,
reinforcing critical skills through peer-to-peer learning.

Through these interventions, students and young citizens gain the ability to navigate com-
plex digital spaces, assess the reliability of information, and engage responsibly in online
environments. Importantly, this work has contributed to the recognition of new digital rights,
including the right to reliable information and the right to informed participation, ensuring
that citizens can meaningfully engage in democratic processes with awareness and critical
judgment.

This case clearly illustrates how MIL can serve not only as an educational tool but also as a mech-
anism for the emergence and reinforcement of digital human rights, equipping individuals to exer-
cise their rights and responsibilities effectively within the digital sphere.

Digital Human Rights: Practical Extensions of Existing Rights

With the technological revolution, a new category of digital rights has emerged to ensure that us-
ers are protected in the digital environment just as they are in their everyday lives. These rights aim
to guarantee access to essential services on digital platforms—mirroring those in the real world—and
include the right to digital inclusion, the right to protection from digital violence, and the right to
be forgotten.

Right to Digital Inclusion

Being connected is essential to enhancing personal and societal well-being and enabling digital
livelihoods. In this sense, every individual has the right to digital inclusion. This right ensures that
all people have access to digital systems and online services—particularly persons with disabilities,
the elderly, young people, and communities living in low-income regions.”

“  Harrison, T., Polizzi, F,, McLoughlin, S., Clark, C., Picton, ., & Bushby, R. (2024). Educating and measuring news literacy and
civic engagement in 9 to 11 year olds. University of Liverpool; University of Birmingham; National Literacy Trust. https://


https://www.jubileecentre.ac.uk/wp-content/uploads/2024/02/News-Literacy-and-Civic-Engagement-Full-Report-1st-Feb.pdf
https://www.jubileecentre.ac.uk/wp-content/uploads/2024/02/News-Literacy-and-Civic-Engagement-Full-Report-1st-Feb.pdf
https://www.un.org/digital-emerging-technologies/sites/www.un.org.techenvoy/files/general/Definition_Digital-Inclusion.pdf
https://www.un.org/digital-emerging-technologies/sites/www.un.org.techenvoy/files/general/Definition_Digital-Inclusion.pdf
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In a dynamic and interconnected world, digital inclusion goes beyond the conventional focus on
access and skills. It seeks to promote a holistic, action-oriented approach that remains responsive
to evolving global trends.”

The European Commission, in its 2024 report, outlines a vision aimed at ensuring the pro-
tection of rights and freedoms while effectively upholding European values in an increasingly
digital world. The European Union seeks to safeguard these values by fostering solidarity and
digital inclusion through enhanced connectivity, digital education, freedom of choice, and a
fair digital environment; by promoting participation in the digital public sphere; by increas-
ing online safety, security, and empowerment particularly for young people; and by advancing
sustainability.?

Right to Protection from Digital Violence

Digital violence refers to criminal and harmful behaviors committed through digital tools and
spaces. It can take various forms of abuse and harassment against both children and adults,
including cyberbullying®, doxing®, misinformation and deepfakes, and digital blackmail. The
term digital violence is a relatively new term. It has been expressed in the last twenty years
and constantly rising. There are several definitions of digital violence in use, depending on the
types of digital harassment or forms of digital violence (Jevti¢, 2020, p. 198). Digital violence
also disproportionately affects women and girls, reflecting and reinforcing gender inequalities
while exposing them to new forms of abuse in online spaces. The rise of digital technologies
has become a double-edged sword for women'’s rights, impacting them more acutely than men
and children.*

Right to Be Forgotten

In fact, the right to be forgotten certainly belongs to the field of rights attributable to privacy,
which cannot be identified as a single and well-defined right, but rather as a complex of rights relat-
ing to the sphere of a person’s private life (Maietta, 2020, p. 209).

The right to be forgotten is a modern legal concept that allows users to delete information, publi-
cations, images, or videos from digital spaces if they so choose. It first emerged in the jurisprudence
of the Court of Justice of the European Union (CJEU) as an aspect of the right to privacy of data sub-
jects in the context of personal data processing.”

“ United Nations Development Programme. (2024). From access to empowerment: Digital inclusion in a dynamic world (p. 6).
United Nations. https://www.undp.org/sites/g/files/zskgke326/files/2024-05/undp_digital_inclusion_in_a_dynamic_world.pdf

“  Commission Communication on the State of Digital Decade 2024, COM(2024) 260 final (July 2, 2024).
The Annex 4 dedicated to the monitoring of the European Digital Rights and Principles is published separately.
See, Commission Communication on the State of Digital Decade 2024, annex 4, COM(2024) 260 final (July 2, 2024),

“  Cyberbullying — bullying that occurs through digital devices such as mobile phones, computers, and tablets.

 Doxxing — the act of publicly disclosing personally identifiable information about an individual or organization, usually
via the Internet and without their consent.

% Zamfir, 1., & Murphy, C. (2024). Cyberviolence against women in the EU (European Parliamentary Research Service Briefing,
No. PE 767.46). European Parliament. https://www.europarl.europa.eu/RegData/etudes/BRIE/2024/767146/EPRS_

¥ Case (-131/12, Google Spain SL and Google Inc. v. Agencia Espafiola de Proteccion de Datos (AEPD) & Gonzalez,
ECLI:EU:C:2014:317 (May 13, 2014). See the section above dedicated to this decision.
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Today, this right is framed and protected under the General Data Protection Regulation (GDPR),
which mentions the “right to erasure” in the Article 17, balancing it with the right to freedom of ex-
pression and information, and the protection of personal data.”®

Right to Algorithmic Transparency

Adopted by the European Union in March 2024, the Al Act is the world’s first comprehensive legal
framework regulating the development and use of artificial intelligence.” Its core objective is to
ensure that Al systems operate in alignment with European values, fundamental rights, and human
dignity. The Act introduces a risk-based approach, categorizing Al systems as unacceptable, high,
limited, or minimal risk. Applications such as government social scoring, manipulative algorithms,
and biometric surveillance in public spaces are strictly prohibited.*

For high-risk Al systems including those used in healthcare, education, recruitment, and law en-
forcement developers must comply with stringent obligations regarding transparency, human over-
sight, data quality, and accountability. The Act also reinforces individuals’ right not to be subjected
to decisions made solely by automated systems without human intervention,” echoing Article 22 of
the GDPR.” This Act therefore establishes a new digital right to algorithmic transparency, fairness,
and human oversight in Al governance.

Right to Disconnect

The right to disconnect (also known as the “right to be offline”) protects workers from the expec-
tation of constant digital availability outside working hours. Formally recognized by the European
Parliament Resolution of January 21, 2021, this right allows employees to disengage from emails,
calls, and other work-related digital tools beyond their contractual working time.* Its purpose is to
safeguard mental health, privacy, and work-life balance in an era defined by remote work and digital
communication.

France was the first country to introduce this right through the El Khomri Law (Law No. 2016-
1088), followed by Spain (Royal Decree-Law 28/2020 on Remote Work)*® and Italy (Law 81/2017)7".

% Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with Regard to the Processing of Personal Data and on the Free Movement of Such Data (General Data Protection
Regulation), 2016 0.J. (L 119) 43-44.

“  Regulation 2024/1689, of the European Parliament and of the Council of 13 June 2024 Laying Down Harmonised Rules on
Artificial Intelligence (Artificial Intelligence Act) and Amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No
168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2016/798 of
the European Parliament and of the Council, 2024 0.). (L 202) 1.

0 d., art. 5,2024 0.). (L 202) 51-53.

% Id.,art. 6,2024 0.J. (L 202) 51-54.

2 |d., art. 8-9, art. 14, 2024 0.. (L 202) 55-57, 60-61.

% General Data Protection Regulation, 2016 0.). (L 119) 39-40.

5% Resolution on the Right to Disconnect, Eur. Parl. Doc. 2019/2181(INL)) (2021).

% L0i 2016-1088 du 8 aoiit 2016 relative au travail, a la modernisation du dialogue social et a la sécurisation des parcours
professionnels [Law No. 2016-1088 of August 8, 2016 on Work, the Modernization of Social Dialogue and the Safeguarding
of Career Paths], ).0., Aug. 9, 2016, p. 1 (Fr).

% Remote Work Law (B.0.E. 2020, 77064) (Spain).

% Legge, Misure per la tutela del lavoro autonomo non imprenditoriale e misure volte a favorire l'articolazione flessibile nei
tempi e nei luoghi del lavoro subordinato [Law on Measures for the Protection of Self-Employed Work and to Encourage
Flexible Work Arrangements], n. 81, 22 May 2017 (It.).
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These laws require employers to establish clear internal policies on digital disconnection and to
ensure that employees are not penalized for exercising this right. By recognizing the right to discon-
nect, European legislation has created a new form of digital labor right—one that ensures humane
working conditions in the digital age and protects individuals' rights to rest, privacy, and psychologi-
cal well-being.

Emergent Threats to Human Rights in Digital Spaces

Alongside the rapid advancement of digital technologies, new threats to digital human rights
have emerged. While the Internet offers vast opportunities for the exercise of human rights, it also
possesses features that make it a significant source of risks and threats to those very rights.*

Cyber Attacks

One of the most significant threats to digital human rights is cyber-attacks, which involve the
exposure of personal data and user information. A cyber-attack represents a violation of privacy, in
which hackers steal financial, medical, or personal details about users.

Attackers can range from individual hackers and activists to petty criminals, corporations, and
even national governments.” To counter such threats, strong cybersecurity measures are essential.

Indeed, the term cybersecurity itself is defined by the European Union as “safeguards and actions
that can be used to protect the cyber domain, both in the civilian and military fields, from those
threats that are associated with or that may harm its interdependent networks and information
infrastructure.®®”

Challenges to Digital Human Rights

Unfortunately, these new digital rights still face numerous challenges and threats that shape
the ways in which users exercise their freedoms. In this context, challenges refer to systemic obsta-
cles that require technological, regulatory, or societal solutions, while threats encompass the risks
directed against the exercise of those very rights. There is a broad range of threats and challenges
associated with the ongoing digitalization of traditional spheres of state and social life and the
integration of smart technologies such as artificial intelligence and neural networks (Volodenkov &
Fedorchenko, 2022, pp. 283-291).

Balance Between Digital and Real-Life Privacy

In today’s hyperconnected environment, maintaining a halanced relationship between digital life
and real-life privacy has become increasingly challenging. Constant engagement with digital plat-
forms not only exposes individuals to information overload and continuous connectivity demands
but also intensifies the production of personal data, which places additional pressure on the protec-
tion of digital rights and well-being (Turkle, 2015, pp. 3-28).

% Pajuste, T. (Ed.). (2022). Specific threats to human rights protection from the digital reality. Tallinn University.

% Rossini, C., & Green, N. (2015). Cybersecurity and human rights. In Webinar series training summaries. Global Partners
Digital. https://bestbits.net/wp-content/uploads/2015/04/ Cybersecurity-and-Human-Rights-GCCS2015-Webinar. pdf

6 European Commission. (2013, February 7). EU cybersecurity plan to protect an open Internet and online freedom and
opportunity — cyber security strategy of the European Union: An open, safe and secure cyberspace [Press release].
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This continuous interaction with digital technologies inevitably generates a digital footprint com-
prising all traces of data that individuals leave behind through browsing, posting, location sharing,
and platform interaction. This footprint, once accumulated and processed in the context of big data,
can circulate across multiple domains such as commercial advertising, algorithmic profiling, and
public or private databases, raising concerns about privacy, autonomy, and long-term control over
personal information (Lin et al., 2022, pp. 1-2, 6-7).

Thus, the challenge of balancing digital and real-life privacy is inseparable from the issue of digi-
tal footprints: the more individuals depend on digital environments, the more personal data they
generate, amplifying both the opportunities and risks inherent to contemporary digital ecosystems.

Digital Divide

The concept of the digital divide is generally defined as the gap between people who have ac-
cess to information and communication technologies and those who do not (van Dijk, 2017, p. 1). It
refers to limited access to the Internet, digital tools, and essential online services such as education,
healthcare, and employment opportunities.

The digital divide became particularly evident during the COVID-19 pandemic, when Internet ac-

cess became a necessity for education, work, and social interaction, millions of students and indi-
viduals were left without reliable Internet connections and access to online services.®

Gap Between Digital Laws and Real-World Realities

Despite significant legal progress—such as the EU’s Artificial Intelligence Act®, Digital Services Act®,
and Digital Markets Act®—a major challenge persists in the discrepancy between the legal framework
and its practical enforcement. Many digital rights remain largely symbolic, as citizens often lack the
digital literacy, institutional support, or procedural mechanisms necessary to exercise them effectively.

For instance, while users are legally entitled to transparency regarding algorithmic decision-mak-
ing, few possess the technical capacity or access required to verify how these algorithms function
in practice. Moreover, enforcement authorities (such as data protection agencies and digital regula-
tors) frequently face limited resources and insufficient technological expertise, undermining their
ability to monitor compliance or impose sanctions for violations. This has created an expanding gap
between the normative promise of digital rights and their lived implementation.

The Growing Power and Responsibility of Private Actors

Perhaps the most complex challenge lies in the concentration of digital power in the hands of pri-
vate corporations. Global technology platforms such as Meta*, Google, X (Twitter), and TikTok have

' UNESCO. (2020, April 21). Startling digital divides in distance learning emerge [Press release]. https://www.unesco.org/en/

6 Regulation 2024/1689, of the European Parliament and of the Council of 13 June 2024 Laying Down Harmonised Rules on
Artificial Intelligence (Artificial Intelligence Act) and Amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No
168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2016/798 of
the European Parliament and of the Council, 2024 0.). (L 202) 1.

6 Regulation 2022/2065, of the European Parliament and of the Council of 19 October 2022 on a Single Market for Digital
Services and Amending Directive 2000/31/EC (Digital Services Act), 2022 0.J. (L 277) 1.

6 Regulation 2022/1925, of the European Parliament and of the Council of 14 September 2022 on Contestable and Fair Markets
in the Digital Sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 O.). (L 265) 1.

* Ed. note: By decision of the authorities of the Russian Federation, Meta Platforms, Inc. has been declared an extremist
organization, and its activities are prohibited on the territory of Russia.
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become de facto regulators of online spaces, controlling access to information, moderating content,
and shaping public discourse.

Their algorithms determine visibility, engagement, and even the contours of democratic partici-
pation—often without adequate transparency or accountability. Although recent laws, such as the
Digital Services Act, attempt to rebalance this power by imposing stricter obligations on very large
online platforms, the enforcement of these obligations remains uncertain.®

Moreover, the privatization of rights enforcement where companies decide what constitutes

“harmful content” or “free expression” raises serious ethical and legal concerns about legitimacy and
democratic control.* The key challenge today is to redefine a governance model that ensures private
accountability within a framework of public responsibility, reinforcing the principle that digital rights
are not corporate privileges but universal human rights.

Strengthening Digital Rights: Present Solutions and Strategies for Protecting
the Digital Sphere

Within this general regulatory context, the law recognizes that individuals possess a fundamental
right to information and communication. In today’s world, the media, digital platforms, and regula-
tion represent three interdependent domains.

The media require legal frameworks to regulate the circulation of information in order to safe-
guard public opinion and collective rights. Digital platforms, in turn, need a strict regulatory structure
to protect users from fake news and deepfakes, to govern a new category of information dissemina-
tors (influencers and content creators) to regulate communication among users, to uphold freedom
of expression, to ensure the accountability of emerging technologies, and to protect copyright and
intellectual property on social networks.

Finally, it is through regulation and law that the media can play a fundamental role in facilitat-
ing access to legal information and raising public awareness of rights and responsibility. The law,
in turn, requires a fair, transparent, and responsible media ecosystem and well-regulated plat-
forms to popularize legislation, inform individuals of their duties, and disseminate newly adopted
rules effectively.

Legal and Framework Solutions

The European Declaration on Digital Rights and Principles as a Foundational Pillar for Analysis

The rapid advancement of technology has necessitated the continuous adaptation of various
laws and regulatory approaches. Legislators, for their part, often struggle to keep pace with
users’ growing agency and acts of digital appropriation, sometimes overlooking or diminishing
legitimate user claims to control how their data and digital interactions are used. Consequently,
a range of legal frameworks have been updated to strengthen the protection of digital human

6 Regulation 2022/2065, of the European Parliament and of the Council of 19 October 2022 on a Single Market for Digital
Services and Amending Directive 2000/31/EC (Digital Services Act), art. 33, 38, 40, 42, 2022 0.). (L 277) 6364, 69, 70-72, 73-74.
% Ortutay, B. (2025, January 9). Meta* eases some restrictions on speech targeting transgender people, immigrants, and

Ed. note: By decision of the authorities of the Russian Federation, Meta Platforms, Inc. has been declared an extremist
organization, and its activities are prohibited on the territory of Russia.
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Figure 1

The six Chapters of the European Declaration on Digital Rights and Principles for the Digital Decade

_

PEOPLE AT THE CENTRE

Digital technologies should protect
~ people’s rights, support
g@ democracy, and ensure that all @
digital players act responsibly
and safely. The EU promotes
these values /
across the world.

SUSTAINABILITY

Digital devices should support
sustainability and the green
transition. People need to
know about the environmental
impact and energy
consumption of their devices.

SOLIDARITY AND INCLUSION

Technology should unite,
not divide, people.
Everyone should have access
to the internet, to digital
skills, to digital public services,
and to fair working conditions.

DIGITAL
RIGHTS AND

PRINCIPLES {;C%o

SAFETY AND SECURITY FREEDOM OF CHOICE
The digital environment _ People should benefit from a
should be safe and secure. \ fair online environment, be
All users, from childhood gj] ‘ safe from illegal and harmful
to old age, should be {] content, and be empowered
empowered and protected. when they interact with new

and evolving technologies like
artificial intelligence.

PARTICIPATION

Citizens should be able to
engage in the democratic
process at all levels, and have
control over their own data.

Note. Reproduced from the European Commission’s study to support monitoring of the Declaration on Digital Rights and Principles.”

rights, among which the European Declaration on Digital Rights stands out as one of the most
significant.®

Adopted in 2022, the European Declaration on Digital Rights represents a landmark policy instrument
that embodies the EU's vision of a human-centric digital transformation. It reaffirms the EU's commitment
to ensuring that the fundamental rights enshrined in the Charter of Fundamental Rights of the European
Union® and in international human rights instruments are effectively upheld in the digital realm.

& European Commission. (2025). Study to support the monitoring of the Declaration on Digital Rights and Principles : Final
Report (2nd ed., p. 28). European Union. https://doi.org/10.2759/0915515

6 European Declaration on Digital Rights and Principles for the Digital Decade, 2023 0.J. (C 23) 1.
®  Charter of Fundamental Rights of the European Union, 2012 0.J. (C 326) 391.
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The Declaration is built around six core principles: placing people at the center of the digital
transformation; promoting solidarity and inclusion; ensuring freedom of choice; fostering partici-
pation in the digital public sphere; enhancing safety, security, and empowerment; and advancing
sustainability in the digital age.

Following the adoption of the European Declaration on Digital Rights and Principles,
scholars and institutions across Europe welcomed it as a significant milestone in embedding
human-centric values within the digital transformation. Experts in digital constitutionalism,
such as Cristina Cocito and Paul De Hert, praised its transformative vision and its potential to
shape governance in the digital domain (Cocito & De Hert, 2023). Policy analyst Anna Pingen
viewed it as a strategic framework designed to inspire legislation and policymaking through-
out the EU.”

While the European Economic and Social Committee (EESC) acknowledged the Declaration’s
value,” it also pointed to challenges in implementation and public awareness. Critical commentators
cautioned against placing excessive responsibility on individuals without providing sufficient insti-
tutional safeguards. Overall, the Declaration has been positively received for articulating a shared
vision of Europe’s digital future, while underscoring the need for stronger enforcement mechanisms
and inclusive implementation.

Sporadic Constitutional Recognition of Digital Rights

The constitutional recognition of digital rights by a few European jurisdictions represents a fun-
damental advancement in safeguarding human rights in the digital era.

For instance, the Portuguese Constitution protects the right to privacy under Article 26, which
prohibits arbitrary interference with personal data.” Moreover, under Law No. 58/2019, Portugal has
enshrined the rights to data protection and access to digital information, providing citizens with
strong legal remedies against excessive surveillance or misuse of personal data.”

In Spain, Organic Law 3/2018, following the constitution, establishes key digital rights, including
the rights to privacy, security in digital interactions, digital identity, and the right to disconnect.™
These rights are closely linked to constitutional protections, creating a robust legal framework for
their enforcement.

™ Pingen, A. (2022, February 22). Commission proposes Declaration on European Digital Rights and Principles. Eucrim.
https://eucrim.eu/news/commission-proposes-declaration-on-european-digital-rights-and-principles/

7 Qpinion of the European Economic and Social Committee on (a) ‘Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions — Establishing
a European Declaration on Digital rights and principles for the Digital Decade’ and on (b) ‘Digital rights and principles.. 0.).

(C365)13.

7 law No. 58/2019, of August 8, on the implementation in the national legal order of Regulation (EU)
2016/679 of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on
the free movement of such data, Diario da Repdblica [D.R.] No. 152/2019 — Série | of 8 Aug. 2019 (Portugal). Available at

% Constitucion l:Zsipiaiﬁioilé,ie{ri.i{Sil;,7Bi.(7).7E: n §171; Dec29, 1978 (Sip}aiir;). See about interpretation of Article 18.4 as a basis for
data protection law: GDPR Hub. (n.d.). Data protection in Spain. Retrieved July 7, 2025 from https://gdprhub.eu/Data_Pro-

5 de diciembre, de Proteccion de Datos Personales y garantia de los derechos digitales [Organic Law on on Personal Data
Protection and Guarantee of Digital Rights], (B.0.E. 2018, 294) (Spain).
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Similarly, the Constitution of the Republic of Estonia, in Article 43, guarantees access to the inter-
net and secure digital identity as integral components of its constitutional and digital governance
framework.”

The constitutional codification of digital rights ensures legal stability, enforceability, and resil-
ience in the face of technological evolution, providing a solid foundation upon which legislative
measures, regulatory frameworks, and educational initiatives can build to protect citizens effectively
in the rapidly evolving digital landscape.

Educational Safeguard for Digital Human Rights: Media and Information Literacy Solutions

In an era where digitalization marks a new stage of human evolution, media and information
literacy serves as a crucial tool for protecting digital human rights. It empowers users to understand
and critically assess information circulating in digital spaces, to distinguish between reliable and
false content, and to recognize their responsibilities within the online environment.

Many scholars emphasize that Media and Information Literacy movement functions not only as
an educational instrument but also as a form of empowerment, enabling citizens to recognize and
resist disinformation, online manipulation, and violations of privacy™. Within the framework of digi-
tal human rights, MIL should be a preventive social mechanism that complements legal and regula-
tory measures by fostering informed, autonomous, and resilient digital citizens capable of asserting
their rights within complex online ecosystems.

The protection of digital human rights requires the joint operation of law and MIL. Law pro-
vides the formal rights and standards, while MIL equips individuals with the competencies to
understand, exercise, and defend these rights online. Without Media and Information Literacy, le-
gal protections remain abstract; without law, literacy alone cannot ensure enforcement. Together,
they establish a holistic framework that empowers citizens and safeguards human rights in the
digital environment.

Conclusion

As the digital world continues to evolve and assumes a central role in the dissemination of in-
formation and the fulfilment of everyday needs, it simultaneously presents major challenges for
fundamental rights. On the one hand, it enables unprecedented forms of expression, civic partici-
pation, and access to information; on the other hand, it has become a space marked by troubling
phenomena such as disinformation, hate speech, and violations of users’ privacy.

To safeguard these digital rights, legal protections must be effectively enforced, including ro-
bust data protection, the security of digital transactions, laws imposing stricter age restrictions to
limit minors’ exposure to harmful content on social media platforms, and the promotion of social
justice.

Furthermore, high levels of education in media and information literacy enhance users’ ability
to critically assess media content, while awareness-raising campaigns can strengthen public under-
standing of global challenges and foster a more informed and resilient digital society.

% Constitution of the Republic of Estonia art. 43 (1992, as amended 2015), available at https://www.riigiteataja.ee/en/

™ For instance, Kostas Karpouzis argues that MIL is essential for individuals to critically engage with information, navigate
the digital environment safely, and counter both disinformation and hate speech. Karpouzis, K. (2024). Media and
information literacy as a fundamental human right. Preprints. https://doi.org/10.20944/ preprints202408.2242.v1
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UM®POBOE POOUTENBCTBO:
TEXHONOTWU U UCKYCCTBEHHDBIU
UHTEJITEKT B MEXAHU3ME )
PEAIU3ALLMWA TTPABA POLAWUTEJIEM
HA OBLLEHKUE C PEBEHKOM

E. B. EpoxuHa

OpeHBYPreKMii roCyAapCTBEHHbIN YHUBEPCUTET
460018, Poccus, OpeHbypr, np. Mobeabl, 13

AHHOTaUWA

Lll/l(prBble TeXHonornu u MCKyCCTBEHHbII;I WHTENNeKT HaxoadaT Bce 6onee WINPOKOEe NpuUMeHeHne B pasnny-
HbIX cqaepax XU3HU 1 MOTyT 6bITb UCMOMb30BAHbI HE TOMbKO ONA peweHna TeKyWNX YTUNUTAPHbBIX U HbiHE YXe
06Ll.leI/I3BeCTHI>IX 3aAay, KoTopble 06yCﬂaBﬂI/IBaIOT HanncaHue KOMNbOTEPHOIO Koda, HO N B KayeCTBe TEXHU-
UeCcKMX rapaHTUii peanu3alun npas AeTel U POAMTENS, NPOXMUBAIOWMX PA3fenbHo, Ha obLeHune. Lienb uccne-
[OBaHUA CBOAUTCA K TOMY, uT06bI ONNCATb KOHLeNnTyanbHble PaMKK I/I3BECTHOI7I 3d pyﬁe)KOM Moaenu «BupTy-
aNnbHOI0 poAauTeNbCTBa» KaK AONOMHUTENbHOIO cnocoba 06LI.I.EHI/IFI peﬁewa C poautenem, nNpoxusawwmnm
OTAeNnbHO, U 060CHOBATb BO3MOXHOCTb NPUMEHEHNA AdHHOTO cnocoba nocTpoeHna CEMEI7IHbIX 0THOLIJEHI/II7I N unx
COOTBETCTBy}OI.LI,eVI pernameHTauuu B KOHCI)J'II/IKTHOI?I CTaanun B paMKax pOCCI/II;ICKOFO npaBoBOro nons. ﬂﬂﬂ noctu-
XeHusa )ZlaHHOI;I uenu C npumeHeHunem CbOpMaﬂbHO-IOpVI,[IW-IeCKOﬁ MeToAoNnoruu aBTOpom npeacTaBsieH CpaBHU-
TeNbHO-NPaBoBON 0630p MCMOb30BAHMS COBPEMEHHbIX 3apY6EXHBIX NPUNOKEHN (KOMMbIOTEPHBIX NPOrpamm),
No3BONAKLWMX obecneuntb HeﬁTpaJ‘IbHle LlMCprByIO cpeny ana T1akoro 06LI.leHI/Iﬂ. B Xofe nccnepoBaHuA Takxe
B HeOﬁXOJJ,I/IMOI;I mepe 6binn NPOaHanu3npoBaHbl TPyabl U3 UHbIX 06J1aCTeF1, npexpae BCcero ncuxonoruu u co-
Lnonorunu, 4to 06yCJ‘IOBJ‘IEHO HEOﬁXOAMMOCTb}O «TOHKOI?I HaCTpOI?IKM» MEXNNYHOCTHbIX OTHOLIJE‘HI/Iﬁ B paMkKax
n3yyaemoro CHO)KHEI7ILIJEFO COLManbHOro MHCTUTYTA. B 3cce aHanusunpyetca u 060CHOBbIBaeTCA HEOGXOAVIMOCTb
CO3[iaHunA U BHeapeHnsa npunoxeHud, Kotopoe morno 6bl UMETb YCNOBHOE Ha3BaHue «TepplnTopvm ceme|7|H0ro
06Ll.leHI/Iﬂ W 0oBepua» Kak FOCWJ,apCTBEHHOI;I 0HI'IaI7IH-I'IJ'IaTCb0prI C NCKYCCTBEHHbIM UHTENNIEKTOM, NO3BONAIO-
Lei oCylLeCcTBAATb BUPTYaNbHOE 06LeHne pe6eHka 1 poguTens. 3yueHne npaBonpuMeHNTENbHON NPAKTUKK
[EeMOHCTPUpPYET, UT0, HECMOTPA Ha NpeaocCTaB/ieHe COBPEeMEHHbIMIU NPpaBONOPAAKaMU poanUTento, NPoXnBeato-
iemy OTaeNnbHO, NpaBa Ha 06I.I.I,EHI/IE W ydyactue B BOCNUTAHUK pEGEHKa, peanusauuma 3Toro npasa npu conpo-
TUBNIEHUW BTOPOIO poauTena 3aTpyaHuTeNnbHa, a B paae c/iyvyaes U HEBO3MOXHa. B pa60Te OTCTanBaeTCd TOYKa
3peHua 0 TOM, YTO AoCTyn K nnaTq)opme B HEKOTOPbIX cnyyaax AOMKeH npeaoCTaBnAaTbCA rocygapCrBeHHbIM
OopraHam (Hanpmmep, Cyﬂe6HbIM I'IpI/ICTaBaM), d LI,I/Id)pOBbIe OTYEeTbl AO/IKHbBI MONYYaTb OPUANYECKYIO CUNY fOKa-
3aTenbCTB. ABTOp NPUXoaunT K BbIBOAY, YTO B LLI/Id)pOByIO anoxy HEOGXOAMMO NCNONMb30BaTb BO3MOXHOCTWN TeX-
HOﬂOFI/II;I N UCKYCCTBEHHOIO MHTENNeKTa ana I/IHCTI/ITyLlMOHafIbHOﬁ nognepXkn cembun n 06I.I.I,E‘CTBa, B TOM yucne
npu peannsauni npaba Ha ceme|7|Hoe OGMEHMG u ana I'IpO(bW'IaKTI/IKM NOTeHUMaNbHbIX 3J10yI'IOTpF_‘6}'IEHI/I171 co
CTOPOHbI OHOTO U3 POAUTENEN.
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DIGITAL PARENTING: TECHNOLOGIES
AND ARTIFICIAL INTELLIGENCE

IN THE REALIZATION OF PARENTS’
RIGHTS TO COMMUNICATE

WITH THE CHILD

Elena V. Erokhina

Orenburg State University
13, Pobedy Ave., Orenburg, Russia, 460018

Abstract

Digital technologies and artificial intelligence, which are increasingly used to address general tasks across
all areas of society, may also serve as technical means for enforcing the rights of children and separately-
living parents to maintain contact with one another. Delineating the internationally recognized conceptual
model of “virtual parenting” as an additional means of communication between a child and a parent
residing separately, the study substantiates the possibility of applying such a model to the construc-
tion of family relationships and corresponding regulation at the conflict stage within the Russian legal
framework. Using a formal legal methodology, the author provides a comparative legal review of the ap-
plication of contemporary foreign applications (software programs) designed to ensure a neutral digital
environment for such communication. Due to the need for “fine-tuning” interpersonal relationships within
the framework of the family, representing one of the most complex social institutions, works from other
disciplines—primarily psychology and sociology—were also analyzed. The need to develop and implement
a state-run online platform—provisionally entitled “The Territory of Family Communication and Trust"—
powered by artificial intelligence for enabling virtual communication between a child and a parent is out-
lined. An examination of law enforcement and judicial practice demonstrates that, despite modern legal
systems formally granting a separately residing parent the right to communicate with—and participate
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in the upbringing of—a child, in cases of resistance by the other parent, the practical realization of this
right becomes difficult and, in some cases, impossible. It is argued that, in certain cases, access to such a
platform should be granted to state authorities (for example, bailiffs), and that digital reports generated
by the platform should be endowed with evidentiary legal force. It is concluded that, in the digital era, it
is necessary to leverage the capabilities of technologies and artificial intelligence to support family and
society institutionally through a more flexible mechanism for enforcing the right to family communication
and preventing potential abuses by one of the parents.

Keywords
digital technologies, artificial intelligence, family law, divorce, best interests of the child, right to
communication and upbringing
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MocTaHoBKa Npobaembl

LinchpoBble TEXHONOMMM YXKE CO3AANN HOBBIA MUP COLMANbHBIX KOMMYHUKALLMIA, 0COBEHHO ANA MO-
NOAEXM, AKTUBHO UCMONb3YIOLLEN TEKCTOBbIE COOBLLEHMS, INEKTPOHHYIO NOYTY, COLMANbHbIE MECCEH-
[DKEpbl 11 MHble NHCTPYMEHTbI LMGpPOBOro o6LeHns. MockoNbKy TeXHONOrnn Bce 60nblue UHTErpu-
PYHTCSA B NOBCEAHEBHYIO XN3Hb 1 Chepy KOMMYHUKALMM, TO BaXKHO U3Y4MTb BO3MOXHOCTH, KOTOpble
OHU NMPEAOCTaBNSAIOT UNeHaM CeMbi, B TOM UNCIe ANS COXPAHEHUs POACTBEHHbIX OTHOLWEHUA C pe-
6eHKOM NoCne pacTopxeHns bpaka.

CoxpaHeHune IMOLMOHANbBHbBIX POACTBEHHBIX OTHOLIEHUI MEXY POAUTENAMU W AETbMI NOC/E pac-
TOpXeHUA 6paka ABNSETCA JOCTATOUHO CNOXHON M MHOTOrPAHHOM NPO6BIEMON KaK C TOUKN 3peHus
NCUXONOrMM, COLMONOTNN, TaK U C TOUKN 3peHUs npasa. OfHON U3 3HAUMMbIX NPoBAeM, CTOSLIMX
nepen cemeiiHbiM npaBom, sBnseTcs 3 dekTMBHOE NoAAEpKaHNE BO3MOXHOCTY 06LIEHNS pebeHka
C poauTenem, NPOXNBALOLMM OTAENbHO.

B KOHTeKcTe pa3BuTus UM POBbIX TEXHONOTNIA Hallle MccnefoBaHue hoKycupyeTcs Ha CNOCOBHOCTb
COBPEMEHHOr0 3aKOHOAATENbCTBA 06EeCNeUnTh NpaBa HECOBEPLIEHHONETHETO 1 OTAENbHO NPOXNBA-
lolLero poauTens Ha o6lieHne B KPaTKOCPOUHbIA NEPUoA U NOAAEPKAHNN CEMENHO-POACTBEHHbIX
CBSI3el B JONIFOCPOYHON NEPCNeKTUBE 3a CYET UMMNEMEHTALMM U3BECTHON 3apy6exHbIM NpaBono-
pAAKaM MoAeni «BUPTYanbHOrO POAMUTENbCTBA» B POCCUIACKOE NPABOBOE NMPOCTPAHCTBO. B CBA3M
C OTCYTCTBMEM B POCCMICKOM 3aKOHOAATENbCTBE MPAMbIX 3aNPeTOB HA YCTAaHOBNEHUe B Cyae6HOM
nopsiake rpadmka oHNaH-o6lIeHNs B paboTe 060CHOBbIBAETCA L1eNnecoo6pa3HOCTb Pa3paboTKi ro-
CyAapcTBEHHON LchpoBoK NnatdopMbl ANS peaniu3aLui 3aKpenaeHHoro B 0TeYeCTBEHHOM 3aKOHO-
AaTeNbCTBE NPUHUMNA NapuTeTa POAMTENbCKUX NPaB M NpaBa pebeHka Ha NONHOLEHHOe 06LieHne
€ 060MMM poguUTeNAMU.
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Llenb uccnenoBaHus 3aknouaeTca B 060CHOBAHNM BO3MOXHOCTI UCMONb30BAHNA MOAENM «BUP-
TyaNbHOTO POAUTENBCTBAY» NPU AO/MKHON afanTaLun K NPaBoBoW cucteme Poccum uepes pernamen-
TaLMo OTHOLWEHWIA MO UMNIEMEHTaLUN LM(POBbIX TEXHONOMMA ANs COBMIOREHNS NPaB UNEHOB Ce-
MbV NOCNE PacTOPXeHNs Bpaka.

iccnefoBaHne  6a3npyetca  Ha  METOAOMOTMYECKOM  MPUHLMNE  MEXFUCLMNNNHAPHOCTY,
UTO OTPAXKAET COBPEMEHHYIO TEHEHLMIO NHTErPaLMN Pa3NnuHbIX 06M1acTell HayuHOro 3HaHus. B pa-
60Te paccMaTpuUBAIOTCA lOpUANYECKMe, COLMONOTYECKINe, NCUXONOTMYECKe U TEXHONOTNYecKMe
acnekTbl npo6nembl. [laHHbIA NOAX0A NO3BONAET U36EXaTb OAHOCTOPOHHOCTM U CO34aTb MHOTOMEp-
Hyl0 MoJenb aHanu3a npo6nemaTuki peanv3auui poOAUTENbCKIX MpaB Pa3BefeHHbIX poguTenen
B LndpoByto anoxy. NpumeHAOTCA hopManbHO-IOPUANYECKMI 1 CPABHUTENBHO-NPABOBOM METOAbI
ANS BbISBNEHNS 06WWMX 1 cneumduuecknx YepT NpaBoBOro PerynMpoBaHus «BUPTYANbHOTO POAU-
TeNbCTBa» B Pa3NNUHbLIX MPaBOBbIX cucTeMax. OCOBYI0 METOLONOTMUYECKYIO LIEHHOCTb NPeacTaBnfeT
KOMNapaTUBMCTCKNIA aHann3 cyaebHOI NPaKTUKIA, NO3BONAIOWMIA NAEHTUGULMPOBATL NPABONPUME-
HUTENbHblE NATTEPHbI M IOPUANYECKNE KONMU3NN B UCCNenyemMon cepe. B paboTe ncnonb3ayetcs Tex-
HONMOTMYECKN AeTEPMUHU3M KaK METORONOTMYeckas YCTaHOBKa, MPeanonaraiowas cyluecTBeHHoe
BAUSHME TEXHONOTMI Ha TPAHCHOPMALMI0 COLMANbHBIX MHCTUTYTOB W MpPaBOBbIX MeXaHU3MOB.
bnarogapa Takomy NoAxody MOXHO 3KCTPanonMpoBaTh CywWeCTBYowWMe TeHAEHUMM 1 hopmynnpo-
BaTb 060CHOBAHHbIE MPOrHO3bl OTHOCUTE/IbHO BYAYLNX M3MEHEHWIA B Chepe peanu3aLini cemeiHblx
npas.

PHCTOD)KBHVIB ﬁpaKa 1 peanu3aing npasa Ha 0bwenmne DGGGHKH C poauTenem,
MPOX1BAKLW WM 0TAEJIbHO

HBDBOB npeanoioXeHue: TpaHCd)UDMaU,VIﬂ, d He NPeKpaLleHne, COOTBETCTBYET
COBPEMEHHOMY B3Ny Ha NOCJIEACTBUSA PACTOPXEHUA ﬁpaKa ANg CeMEUHON CUCTEMDI

C TeopeTUUeCcKon TOUKN 3PEeHUs PacTOpeHne Gpaka Aonroe BPeMs PaccMaTpuBanoch Kak uc-
KMIQUMTENbHO HEraTUBHOE COBObITUE, KOTOPOE NPUBOANT K 1€30PraHN3aLyMmu UNeHOB CeMbl 1 paspy-
LIAET CeMeiHYI0 XM3Hb. iccneflys napagurmy Kpusmuca CeMbl, yUeHble 0TMEUaloT, UTO OH NPUBOANT
K (hpycTpaLum NPUBbIYHLIX CNOCO60B (HYHKLMOHNPOBAHNA CEMbI 1 K HEBO3MOXHOCTI CNPaBUTHCA
C HOBOW CUTYaLMel, UCnonb3ya ctapble Mogenu nosefewus (Olifirovich, 2015, p. 25). MnoTesa HecTa-
GUNBHOCTI NPEANONAraeT, UTo Pa3Boj ABMSETCA CTPECCOM ANA POAUTENeN W AeTel, U MOXET Hera-
TUBHO MOBAMATb HA Pa3BUTUE peGeHKa. [leNCTBUTENbHO, NNLA, HAaXoaswWMecs B npoLecce pa3Boaa,
YacTo MCMbITbIBAIOT IMOLMOHANBHOE HANPSXEHUE W TPYAHOCTYM B NOAJAEPKAHNN NO3UTUBHBIX OTHO-
LIEHWIA iPYTOM C APYFOM 1 C ieTbMI. MHOTOUMCNEHHbIE NCCNEeA0BaHUS YCTaHABANBANN B3aUMOCBSA3b
(hakTa pa3sofa poauTenen € yXyAwWeHWeM 3MOLMOHANBHOTO M NCUXONOTNYECKoro Gnarononyuus
AeTeil, npobnemamu ¢ noBefeHnem, 60nee HU3KMMU 06Pa30BaTENbHBIMU AOCTUMEHUAMI, YXyALLE-
HUeM poaNTENbCKOTO YXOAa, a TakkKe COKPaLleHUEM IKOHOMUUYECKMX PECYPCOB W CHUKEHMEM YPOB-
Ha xu3Hn (Ermilova, 2015; Harkonen et al., 2017; Perkins, 2019; Raley & Sweeney, 2020).

Bnpouem, Heo6X0AMMO NpM3HATb: B COBPEMEHHOM 06LLECTBE CTPEMIEHUEe WHANBWUAOB K [0-
CTWXEHUIO 6anaHca Mexay NUUHOI aBTOHOMUEN U MOUCKOM AONTOCPOUHbBIX MEXAUYHOCTHBIX OT-
HOWIEHNUA NPUBENO K HOPManu3auuu pa3Bofa Kak CHOXHOW B3aMMOCBA3N aKCUONOTNYECKUX
opueHTupoB. WccnenoBaHus B Poccun noaTBepwpaloT yBenuueHue couManbHOW npuemnemo-
ctv passogos (Sinelnikov, 2023, p. 75). B coBpeMeHHO! HayuHOW Napagurme NPUMEHUTENbHO
K NONHON CeMbe Pa3Bof — 3TO M3MEHEHUE, @ He pacnaj CUCTEMbl CEMeNHbIX OTHOWEHUN. B cembe
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B3POC/bIe BbIMONHSAIOT OJHOBPEMEHHO U Cynpyxeckne (KeHbl unu Myxa), n poauTenbckue (mare-
PV UAKM OTUA) PONK; B CUTYALUN Pa3BOAA MPONUCXOAUT MOAMGUKALMA Habopa poneit Cy6bekTos
CEMEWHbIX OTHOWEHUN: cynpyxeckiue ponn GopmanbHO UCUE3aI0OT, @ POAUTENbCKINE COXPAHAIOTCSH
(Kletsina, 2015, p. 35). icxoas M3 AaHHON TPaKTOBKU, MOXHO CAenatb BbIBOA O TOM, UTO pa3Boj
NPUBOANT He K Ae30praHu3auuu, a K TpaHchopmaLun cemMeliHbiX OTHOLWEHUMA, B KOTOPbIX une-
HaM CeMbM MPUXOAUTCA MPUCMOCAbNUBATLCA K HOBOW CUTyaLuu. MccnegoBaHUs MOKa3biBaloT,
uTo He cam (haKT pacTopxeHus 6paka HAHOCUT BPef Pa3BUTMIO HECOBEPLIEHHONETHUX, @ MOCTOAH-
Has Bpaae6HOCTb MeX/y ObIBWUMI CYyNpyraMi: «AeTi pa3BefeHHbIX poauTenei, Kotopble npe-
KpaTunu CCopuThCA, BbINN TaK e XOPOLIO NPUCNOCO6EHbI, KaK U Te, KOTO BOCMMTbIBANN POAUTENN
B ycnewHbix 6pakax» (Hetherington & Stanley-Hagan, 2002, p. 296). XoTa pa3sog poauTeneii co-
3[laeT onpefeneHHble TPYAHOCTU, AETH, NOAYYaloLWMe CTAOUIbHYI0 IMOLMOHANbHYI0 NOAJAEPKKY
0T poauTeneid, Kak NpaBuno, nerde afanTUPYITCS K ITUM U3MEHEHUsIM 1 pa3BUBAIOT 3[0POBOE
UYBCTBO YBEPEHHOCTM U HE3aBUCMMOCTU. B Lenom, KpaiiHe BakHO, UTO6bl poauTenyu NpoaoKa-
NN yaenaTb CBOUM AeTAM BCe CBOE BHUMAHMe Nocne pa3Bofa, NoAAep uBanu xopollee obleHne
W CO3AaBanu 6naronpuaTHYIO Cpeay, uTobbl AeTM MOIMW Pa3BMBATbCA, HECMOTPS HA TPYAHOCTH,
C KOTOPbIMI OHY cTankmsatotca (Safira & Rozatul, 2025, p. 92).

B 3TOM Knloue runotesa HecTabunbHOCTM cembi CHOKYCMPOBANach Ha COXPaHEHMM CEMENHbIX
y3 Mexzy 6bIBIWMMY ee uneHaMmi. [lencTBUTENbHO, OfHON U3 cepbe3HbiX Npo6rem, ¢ KOTopoil cTan-
KMBAIOTCA POAMTENN W AeTI NOCNe PacTOpKeHNs 6paka, ABNAETCA Co3aHue YCNoBNiA, NO3BONAOLLMX
HOPManu3MpoBaTb B3aUMOfENCTBIE MeXY ObIBLIMMM CyNpyramu AN BOCAMTaHUSA pebeHKa 1 coxpa-
HUTb POACTBEHHbIE OTHOLIEHMSA MEXAY AETbMMU U POAUTENEM, MPOXIBAIOLMM OTAENbHO.

Mbl He MOXeM NpeaoTBPaTUTb Pa3BOfbl, KOTOPble B COBPEMEHHOM 06LWeCTBE NYCTb U HE Cum-
TAlOTCA HOPMOW, HO 1 He BbIXOAAT 3a PaMKiu 06bleHHON Xn3HU. OfHAKO OfiHa U3 3afau rocyaap-
CTBa 1 061L,ECTBA — MUHUMN3ALNSA HEraTUBHBIX NOCNEACTBMI PAcTOPXKEHNA Bpaka, n npexnae BCero
Ans pebexka.

Bropoe NpeANnosoXKeH!e: COXpaHeH!e POAUTENILCKON BOB/IEYEHHOCTY B BOCTIUTaHMeE
1 oolieHue ¢ DBGBHKOM N03BONSET 00ECNEYNTb eT0 HannyyLLne UHTEPECHI

MpuHUMN 06ecneyeHns HaUNyylWwmx MHTEPECOB pebeHKa BXOAWUT B UNCNO OBWMX MPUHLMUNOB
KonseHumn OOH o npaBax pebeHka', 0fHAKO «ero YeTKOro onpefeneHns He CyLecTByeT» (Pavlenko,
2021, p. 77). KOHBeHLMA B TOM YMCne 3aKPennifeT Npaso pebeHka 3HaTb CBOUX POAUTENeld 1 NpaBo
Ha ux 3a601y (n. 1 CT. 7); npaBo feTel, pa3nyyeHHbIX C OAHUM U 060UMU POAUTENAMMN, NOAAEPKN-
BaTb /IMUHbIE OTHOLIEHUA U NPAMbIE KOHTAKTbl C 060MMM POAUTENAMMU Ha PErYNAPHON OCHOBE, eCu
3T0 He MPOTUBOPEUMUT HAUNYuLWUM UHTepecam pebeHka (. 3 cT. 9); 06l U OMHAKOBYIO OTBET-
CTBEHHOCTb 3a BOCMIUTaHMe fieTeit 060ux poauTteneit (cT. 18)2 Mpesymnuus poanTenbckoro yyactus
NPU3HAET BaXXHOCTb NOAAEPKAHUA OTHOLIEHUIA MeXay AETbMU U1 060MMU POAUTENAMM, HE3ABUCUMO
OT MX CEMEIHOTO CTaTyca, U 0CHOBAHA Ha NOHUMAH WY TOTO, UTO €CNIN HE J0KAa3aHO NHOE, B HAUNYULLINX
UHTEpecax pebeHKa NOAAEPKMBATb OTHOLEHUS C 060MMU POLUTENAMN.

B Poccun pactopeHune bpaka cynpyramu, He3aBUCUMO OT NPOLLEHTHOTO COOTHOLIEHUS FeHepHO-
ro pacnpeneneHns peleHuii cyaa 06 onpefeneHun MecTa XuTenbCTBa pebeHka, MPUBOANT K TOMY,
uTO OAWH U3 poAWTENel NpUoBPeTaeT CTaTyC POAUTENSs, NPOXMBAIOLLETO 0MOebHO oM pebeHka,
a ipyrol — cTaTyc pOAUTENS, MPOXUBAKOWe20 C pebeHKoM.

' KoHBeHuus 0 npasax pe6etka (ogo6peHa fenepanbHoil Accambneeit OOH 20 Hoa6psa 1989 r; BcTynuna B cuny ana CCCP
15 ceHTa6pA 1990 r.). BenomocTn Cbesna HapoaHbix aenytato CCCP u BepxosHoro Coeta CCCP, 1990, NO 45.
2 Tamxe.
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OTMETUM, UTO 33 NOCNeAHME AeCATUNETUA NPABOBas CTPYKTYpa POAUTENbCKUX PO CYILECTBEH-
HO M3MEeHWUNach: NpaBa OTLOB CTaNN 3aLMLLATLCA, NOJYEPKMBAETCA PONb OTLA B 06LEM pa3BUTUM
[AeTeld, BbIABUrAeTCA Ha NepBblil NNaH ero B3anMofeiNcTBMe C pebeHKoM: Bce bonblie feTei 061LatoT-
€S CO CBOUMM OTLLAMM, U BCe Gonblue feTell NOAAEPKMBAIOT XOPOLLIME OTHOWEHUS CO CBOMMM OTLA-
mu (Van Spijker, 2022, p. 446), 0TMeUaeTCA yBeNNYEHNe BOBNEUEHHOCTU OTLIOB B BOCNUTaHWeE AeTeil
(Haux & Platt, 2021, p. 152), uTo 4MCNO OTLOB, BOCMUTbIBAKOWMX AeTeid, yBenuunnoch (Cancian et al.,
2014, p. 1384), a B Poccin «BEKTOP CyAe6HOI NPaKTUKI, BO3MOXHO, NOCTENEHHO MEHSETCA B CTOPOHY
oTuos» (Pyankova, 2025, p. 62).

Bo MHOruUX CTpaHax 3alyMTa HaMNyylNX UHTEPECOB pebeHKa Kak BedylLMi puanueckuin NpuH-
LN BANSIET HA pelleHne BONPOCOB 0becneueHns 06LeHNs pebeHKa C OTAENbHO NPOXIUBAIOLWNAM PO-
AUTEeNEeM, flaXe B Cy4YanX ecnin OTHOLWEHUS MeXY POAUTENSMU XapaKTepusyloTcs KOH(NUKTaMu
(zartler, 2021, p. 306).

B 3apybexHbix WUCCNEAoBaHUAX NpPOAEMOHCTPUPOBAHA NPsMas 3aBUCUMOCTb hopmupoBa-
HUA POACTBEHHDBIX OTHOLIEHN BO B3POCNIOM NEPUOAE XN3HN pebeHKa OT CTeNeHN 1 KONNYecTsa yua-
CTUA POAUTENSA, NPOXKMBAIOLLETO OTAENbHO, B BOCMUTAHUM fieTel: HU3KMI YPOBEHb YUaCTUA Pa3BefeH-
HbIX OTLIOB B )XM3HI 1eTeil NPUBOANT K YMEHbLLIEHWI0 YacTOTbl UX 061IEHIA BO B3POCNO )u3Hu (Arditti
& Keith, 1993, p. 670), netu, KOTOpbI€ B OHOCTY GblfI BOBNIEUEHBI B MEXNNUHOCTHBIN KOH(ANKT MeX-
AY POAuUTENsMU BbICOKOTO YPOBHS, BO B3POC/IOM BO3PACTe ObiN MeHee 6IM3KM CO CBOUMU OTLLaMU
(Spaan et al., 2022, p. 1204), KOH(NUKT MeXAy POAUTENsMI OTPULIATENbHO BNUAET HA POANTENbCKOE
COTPYAHUYECTBO (Toews & McKenry, 2001, p. 71), UTO MOXET CKa3aTbCs Ha 06LEeHNN ponuTens, He npo-
XMBAIOWEro B CeMbe C AeTbMW. MaTTeiic KanmeilH yTBepXAAeT, UTo OfHOW W3 NPUUUH HepaBeH-
CTBa poauTeneil nocne passoaa ABAATCA KOHPAUKT N0sAbHOCTI 1 3hdekT komneHcauuu (Kalmijn,
2013, p. 896). iccnenoBanue, NpoBeieHHOe COTPYAHNKaMI YHuBepcuTeTa Mukonaca Pomepuca, nog-
TBEPX[AET, UTO POAUTENb, NPOXNBAIOLLMIA C PeOEHKOM Nocne pa3Boaa, AeCTBYET BONPEKM Haunyy-
WM MHTEpecam pebeHka, 0TpuLAs ero HeoTbeMIeMOe NPaBo Ha BOCMUTaHWE U 06LLeHMe C 060u-
mu pogutenamu (Kairiene et al., 2022). Takum 06pazom, 6narononyuue pebeHka BO MHOTOM 3aBUCHT
OT YuacTus poauTens, NPOXUBAIOLWEro OTAENbHO, B €r0 BOCIUTAHWUN U OBLIEHNI C HUM U NOCAe pac-
TOPXeHus bpaka.

Han6onee 3ameTHbIM CNoCco6oM obecreueHus yuactus 060Mx poauTenen B BOCMUTAHWUN pe-
6€eHKa 1 ero 06LEeHNa C HAMI 060MMI CTano BBEAEHNE B HEKOTOPbIX 3apy6eXHbIX CTPAHAX UHCTH-
TyTa COBMeCTHOI («chu3mnueckoitn) pogutensckoit oneku (joint physical custody), kotopas 6bina
13BeCTHa B CTpaHax 06Lero npasa A0BONbHO AABHO, @ C HEJABHUX NOP YCTAHABNMBAETCA B Kaue-
cTBe [edhoNTHOro pexuma oneku oTaenbHbiMK wTatamn B CLUA. laHHOe 06CTOATENbCTBO He MOT-
/10 He CNoCo6CTBOBATb POCTY MHTEPECa NPaBOBEAOB K M3YUEHNIO JAHHOTO UHCTUTYTA. TaK, MOXHO
BbIAeNUTb NPOBEAEHHOE KOMMMEKCHOe WUCCNef0BaHNe Cnoco60B NPaBOBOro 3akpennenus B 36
3anafHblX CTpaHax AaHHOW hOpMbl OMEKN B KOHTEKCTe peanu3auun npaBa pebeHka Ha o6uieHKe
(Bjarnason & Amarsson, 2011, pp. 483-488), uccnegosanue B 37 pucankunax CesepHoit AMepuKm
1 EBponbl HAa NpeaMeT COOTBETCTBUA AaHHON (hOpMbl OMEKN HaUNyulUM UHTepecaM pebeHka
(Steinbach et al., 2021, pp. 151-154) U CpaBHUTENIbHOE UCCNENOBAHUE COBMECTHOM OMEKM, KOTo-
pylo OCYLLECTBUN B AUCCEPTALMOHHOM uccnegoBanun Mapk Monwd. OTMETUM, UTO TEPMUH, O3Ha-
yalwWMUi COBOKYMHOCTb POAUTENbCKMX NMpPaB W 06A3AHHOCTENW, KaK U ero cofepxaHue 3aBUCUT
OT YCTAHOBJ/IEHHOrO NPABONOPAAKA, OCHOBAHHOTO HA UCTOPUYECKUX U HALMOHAMbHbIX TPAAULNAX

3 KomnneKcHblil aHanu3 cnoco60oB 3aKpenseHus (hopm COBMECTHOI OneKu B benbrum, AHIum 1 YanbCe, a Takxe B Utanuu
NpoBefieH B JOKTOPCKON AnccepTaumn Mapko Monu «BausHue HauyuLWnX MHTEPECOB peBeHKa Ha COBMECTHOE BOCMUTA-
HUe fieTeil 1 CoBMeCTHYI0 oneky» (Poli, 2023).
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CTpaH‘. B KOHTEKCTe Hallel TeMbl MUHTEPECHO TaKoe NPaBo poauTenei, Kak "rights of custody" (no-
CNOBHO «NPaBO ONEKM», UTO COOTBETCTBYET OhULMANbHOMY NepeBoAy KOHBEHLMUM O rpaxdaHCKo-
NPaBOBbIX ACMeKTaX MeX/JyHapoaHOro NoxuweHns aeteit 1980 r.f. [laHHas KOHBEHLMA Bnepsble
3aKpennna noHaTMe U onpefeneHne npaB POAUTENbCKOM ONEKW W NPaB [OCTYNa Kak COCTaBAfio-
LWNX NOHATUS POAMUTENbCKUX MPaB W 0683aHHOCTEN. Pa3paboTunku KoHBEHLMKM NPsMO YKa3anu
Ha aBTOHOMHbIN MO OTHOWEHWIO K HALMOHANbHBIM 3aKOHOAATENbCTBAM XapaKTep TONKOBaHUS
yKa3aHHbIX AedUHULMIA «Ana uenei KOHBEHLUN», OTMETUB, UTO KK/IOUEBbIE KOHLENLUK, onpe-
penstoume cepy aenctens KOHBEHLMM, He 3aBUCAT OT UX TONKOBAHMUS B KaKON-NGO OTAENbHOIA
NPaBoBON CUCTEMENE,

B AHMNK, NPOBO3BECTHUKE COBPEMEHHOMO PEXMMA COBMECTHOUM «(U3MUECKO» OneKu, npu-
HATO CYMTaTh, YTO KOHUENuuUs «ectectBeHHoW oneku» ("natural guardianship"), w3secTHas
aHIMUACKOMY 06LEemMy npaBy’, BOCXOAWUT K KOHLEMUWW eCTeCTBEHHOro npasa® OPUCNpyAeH-
unu [ipeBHero Puma, a B HacTosliee BpemMa MCMOMb3YeTCA B NPaBONOPAAKAX CTPaH Kak POMaHo-
repMaHCKOM, TaK U aHIMOCAKCOHCKOI cemeil npaBa. PoguTenbckas oneka noapasaensieTcs Ha cos-
MecTHy10 (C paBHbIM 06beMOM NPaB 060MX POAUTENeir) U efUHONNYHYIO0 (TONbKO OfUH pPoaUTEND
HafleneH Bceil COBOKYMHOCTbIO MPAaBOMOUWIA, COCTABASAIOWMX COAEPKAHUE POAUTENbCKUX NpaB,
a ipyroii, KOTOPbIiA, KaK NPaBNUo, NPOXMBAET OTAENbHO 11 06/1aJaeT OrpaHNYEHHbIM NepPeuHeM po-
AUTENbCKNX NPaBOMOUNIA®.

TaKKe aHrMOoCaKCOHCKas TPaAMLMs NoapasnenseT poanTenbCkyto oneky Haj pebeHKoM Ha topuau-
ueckyto (legal) n usnueckyto (physical) oneky. I0puanueckas oneka 4aeT PoANTENIO, OCYLIECTBAA-
Liemy oreky, NpaBo NPUHUMATb PELIeHUs B UHTEpecax pebeHka no cneayowmum Haunbonee BaxHbIM

“  Hanpumep, NpUMeHANTCA Takue TepmMuHbl, Kak: obsorge (Asctpus), parental authority (Opanuws, Moptyranus, Yexus),
guardianship (Benuko6putanus) u 1. o. PernameHT EC, nocBAwWeHHbI npobneme onpeaeneHna PUCANKLAM, @ Tak-
e NMPU3HAHWI0 U NPUBEAEHNIO B UCMONHEHME PeLieHni No BONPOCcaM cembil 11 ONeKu, NCnonb3yeT TepmuH "parental
responsibility", noa KoTopbiM NoApa3ymeBaeT BCe NpaBa 1 0613aHHOCTV B OTHOLIEHUW NULLA UM UMYLLECTBA PEBEHKa,
KOTOPbIMI (DU3UUECKOE WK OPUANUYECKOE NULO HANEeHO CYAe6HbIM pelieHnem, ykasaHuem 3aKOHOAaTeNbHOTO aKTa
UNN AMEIOLLAM I0PUANYECKYI0 CUMY COMMalleHnem., BKAlouaa npasa oneku W npasa gocryna Cm.: Art. 2(2)(7) Council
Regulation 2019/1111 of June 25, 2019 on Jurisdiction, the Recognition and Enforcement of Decisions in Matrimonial
Matters and the Matters of Parental Responsibility, and on International Child Abduction (recast), 0.J. (L 178), 18.

5 KoHBeHLya 0 rpaaaHCKO-NPaBOBbIX aCNEKTax MEXAYHapOAHOTo noxuueHus aeteit (faara, 25 okabps 1980 r. ( Bcrynuna
B cuny ans Poccuitckor Oepepauum 1oktabpa 2011 1., Ha ocHoBaHuy desepanbHoro 3akoHa «O npucoefuHennu Poccuin-
ckoit Depepaumm K KOHBEHLMN O FPaxAAHCKO-NPABOBbIX ACMEKTaX MeX/AYHAPOAHOTO NOXNLLEHNs AeTeid» oT 31 masi 2011T.
N2 102-03, CobpaHue 3akoHopaTenscTea PO, 2011, N2 23, Cr. 3242.

6 Hague Conference on Private International Law, Report of the Second Special Commission Meeting to Review the
Operation of the Hague Convention on the Civil Aspects of International Child Abduction at p. &4 (January 18-21, 1993),

7 Law Comm'n (Eng.), Family Law: Review of Child Law—Guardianship & Custody, Report No. 172 9 2.2, at p. 5 (July 25, 1998),
https://www.gov.uk/government/publications/family-law-review-of-child-law-guardianship-and-custody-1988

8 «EcTeCTBEHHOE NPaBo eCTb TO, KOTOPOE NPUPOAA BHYLWMAA BCEM XKUBbIM CyLLECTBAM. TPaBO 3TO CBOICTBEHHO HE TONbKO
UenoBeueckoMy poay, Ho BOOGLLE BCEM CyLIECTBAM, KOTOPbIE POXAAIOTCS UK B BO3AYLWHOM NPOCTPAHCTBE, UK HA 3eM-
ne, unu B mope. OTCOAA NPONCXOANT COK3 MYXUWHDBI C XKEHLMHOMN, KOTOPbIA Mbl Ha3biBaeM 6pakoM; OTCIOAA POXAEHNe
1 BOCMUTAHWE fiETeNA; Aanee Mbl BUAMM, UTO U POUME KUBbIE CYLECTBA PYKOBOACTBYIOTCA 3HaHUeM 3T0ro npasa» (Mpu-
BeaeHo Mo u3fanmio Institutsii lustiniana, ca. 533 C. E./1998, 1.2). 3aMeTuM, UTO MHCTUTYT POAMTENbCKOI ONEKI B PUMCKOM
npase cyuecTBOBaN ToNbKo B Buae 3akoHHoW (Institutsii lustiniana, 1.8) u dugyumapHoi oneku (Institutsii lustiniana,
1:19). Bo BCEX MHbIX Clyuanx roBOPUTCA O POAMTENbCKOA BNACTM. «T10/ HaLElo BNACTbI0 HAXOAATCA HALLW AETH, TPUKUTbIE
B 3aKOHHOM 6pake» (Institutsii lustiniana, 1.9).

°  He cMewWwmnBaTb C POCCUACKAM UHCTUTYTOM OTPaHUYEHNS PORUTENbCKMX NPaB.
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BOMPOCAM €ro XM3HU: MeanLMHCKOe 06CIyXUBaHWe, 06pa30BaHue U ApYriue acneKTbl ero Xu3Hu
(Meyer et al,, 2025, p. 27). CoBmecTHas opuamMyecKas oneka no3sonser 060UM POAMTENAM NPUHU-
MaTb peLIeHNs COBMECTHO, B TO BPEMSA KaK efMHONUYHASA I0pUaNYecKas oneka npefocTaBnser ToMb-
KO OfLHOMY pOAMTEN0 NPaB0 NPUHUMATD BCE PeLleHus.

3apy6exHbIl UHCTUTYT COBMECTHOI (hM3NUECKOI ONeKn poauTeneil npeanonaraeT COBMeCTHoe
OCYLLECTBNEHME YX0/1a 32 Pe6EHKOM NI ero NPOXNBaHNN B uepeayiolemca pexunme (perynapHbix
1 NONEepemMeHHO CMEHAILWNXCA NepuogoB, onpeaensembix Yacamu, JHAMU, HEQeNAMU AN Meca-
uamu) y Kaxgoro us pogutenei (Hakovirta, 2023; Murru & Merla, 2025; Merla et al, 2025). Xots
omMUManbHOro onpeaeneHns 3T0ro TEpMUHA HET, KpUTUYECKUM (akTopom Ans npusHaHusa dusn-
UecKoii ONeKn COBMeCTHON NpeanaraeTcs cuMTaTh CUTyalLMIo, KOraa AETH NOCne pa3Boja NPoXuBa-
10T He MeHee 30% CBOEro BpeMeHI ¢ Kaxabim 3 poauteneit (Augustijn, 2022, p. 496). Onpenenexue
BPEMEHHOr0 0Tpe3Ka, NPOBOAUMOIO C KaXAbIM M3 POAMTENEN, pa3nuuaeTca B pasHblX CTpaHax,
NPU6NM3UTENbHO OT YETBEPTH /10 MONOBMHbI 06LIET0 BPEeMEeHM C Kax/abiM 3 poauTenei (Berman &
Daneback, 2022, p. 1448).

VHCTUTYT COBMECTHON (hU3MUECKOil ONeKn poanTenei CTaHOBITCA BCe 60N1ee pacnpoCcTpaHeHHbIM
B 3apy6exHbix cTpaHax (Augustijn et al., 2025, p. 508). Tak, BnusHue npaBoBoit pedopMmbl B icnannm
B 2010 I. ¥ YCTAaHOBNEHWE COBMECTHON POANTENbCKON ONEKN NPUBENY K UHTEHCUBHOMY POCTY ee Ha-
3HaueHus 3a NocneaHne HeCKoNbKo net (Flaquer, 2020, p. 382).B2024 . napnameHT AnoHumn BHegpun
JlaHHbI MHCTUTYT B HALMOHANbHOE 3aKOHOAATeNbCTBOY.

O6palaem BHUMAHME HA TO, UTO B HALMOHANBHOM POCCUICKOM 3aKOHOAATENbCTBE OTCYT-
CTBYET TEPMUH «COBMeCTHas unueckas poguTenbckas onekar. /. 0. Muxeesa, paccmatpuBas
nepecevyeHne NOHATUN KCEMbSI» U «OMEKa», OTMEUAET, UTO UX CXOACTBO «HEe JaeT OCHOBaHUK
K OTOXAECTBNEHMIO 3TUX ABNEHUA, A WPUANUYECKMA XapaKTep OneKu He MO3BOMAET paccmart-
puBaTh €e U Kak OfiHy M3 pa3HoBuaHocTeit cembu» (Mikheeva, 2004, pp. 66-67). CornacHo
CT. 126 CemeliHoro Kopekca Poccuiickon Mefepalun YCTaHOBNEHO, UTO ONEKa UMW NONeUNTeNb-
CTBO YCTAHABNMBAIOTCA Hajl AETbMMU, OCTABLIMMICA 6e3 noneueHns poauTeneil (Mo 0CHOBAHUAM,
yKa3aHHbIM B NyHKTe 1 cTaTbk 121 CK P®), B Lenax ux coaepxaHus, BOCNUTaHMA 1 06pa3oBaHus,
a TaKxe Ans 3almTbl UX NpaB U MHTepecoB". OefepanbHbiil 3aKOH «O AONONHUTENbHbIX FapaH-
TUAX NO COLMANbHON NOAJEPXKKE 1ETeN-CUPOT U fieTel, 0CTaBILNXCA 6€3 nonevyeHus poanutenen»
pernameHTUpyeT oneky U NoneunTenbcTBO Kak hopmy YCTPONCTBA iE€TEN-CUPOT U fieTel, 0CTaB-
Wwnxcs 6e3 noneyeHns poauTeneid, B Lenax Ux COAepXKaHus, BOCNUTaHUS U 06pa30BaHms, a Tak-
e ANS 3alnTbl UX NpaB U UHTepecos™ Takum o06pa3om, B Poccum nog npuHaTUEM pebeHka
Moj, ONeKy MOHMMAETCA NPUHATUE YYKOro (He POAHOro Mo Nepeoit HUCXOAALLER KPOBHOW Nu-
HUW POACTBA) pebeHKa B CemMbio.

B Poccuiickon Defepauun npu pasaenbHoM NPOXUBaHNK poauTeneil nn6o cornalieHnem poan-
Tenei, a NPN ero oTCYTCTBMM CyAOM ONpeaensieTcss MecTo XUTeNbCTBO pebeHka, a He hopma poau-
TENbCKON OMeKMu.

KocBeHHO 13 aHanu3a KouBeHuumn 1980 I. n KOHBEHLMN O HOPUCANKLNAKW, NPUMEHUMOM Npase,
NPU3HAHMN, UCNONHEHUM W COTPYAHMYECTBE B OTHOLIEHUM POANTENbCKOM OTBETCTBEHHOCTY 1 Mep

o Bt LSKIEEISAT. (2024, 25 mas). HRIFAEEL (T [EREFXWLD?2AY Yy RETAY YL [Uto Takoe cos-
MeCTHas poauTenbckasa oneka? Korma coctoutca pedopma 3aKoHoAaTenbcTsa? MpeuMyllecTsa U HefocTaTku].
https://www.atarashi-law.com/column/2422

" CemeitHblit Koaekc Poccuiickon Degepaumn ot 29 Aekabps 1995 r. N 223-13, CobpaHue 3akoHoaaTenbcta P®, 1996, N 1, Cr. 16.

2 QepepanbHblii 3aKoH «O AOMONHUTENbHBIX FAPAHTUAX MO COLMANbHON MOAAEPKKE AETe-CUPOT M [eTed, OCTaBLINX-

51 6€3 noneueHns pogutenen» ot 21 aexkabps 1996 r. NO 159-®3, CobpaHune 3akoHoaatensctea PO, 1996, NO 52, Cr. 5880.
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no 3awuTe aeTein™ MOXHO YTBEPKAaTb, UTO MPABO HA OMeKy U NPaBO Ha JOCTYN Kak npaBa po-
AuTeNnen BCe e M3BECTHbl POCCUNCKOMY MpaBy M MPUMEHUMbI NPU HE3aKOHHOM NMepeMelleHIi
UNK yAEpXaHUN pebeHKa OAHUM U3 PoauTenen B POANUTENbCKUX NPABOOTHOWEHNAX C MHOCTPAH-
HbIM 3nemeHTOM. B CBOI0 ouepefib, B Poccum 4 aBrycta 2025 r. rpynnoil aenytatos [ocyaapcTBeHHOM
Jymbl OC PO 6bIn BHECeH Ha paccmoTpeHne npoekT N 983464-8 theaepanbHOro 3aKOHa 0 BHeCe-
HUUM n3meHeHnin B CK PO, KOTopbIM NpefnaraeTca BBeAeHne UHCTUTYTa COBMECTHOTO BOCMUTAHUS
1 NPOXNUBAHMSA B uepeaylollemcs pexume’. B noACHUTENbHOI 3anncke K 3aKOHOMPOEKTY aBTopbI
06palLaloT BHUMaHNe Ha Hannune y UNeHoB COBPEMEeHHOTr0 061ecTBa AeduuuTa OTLLOBCKOTO BOC-
nuTaHNA®,

HecmoTps Ha pactywylo nonynapusauyio AAHHOMO MHCTUTYTA, €CTb U ero NpoTUBHUKW. Tak,
A. Mapwann nuwer o ToM, 4To Ans feTell NOCTOAHHOE NepemMelleHne Mexay ABYMs MecTaMi npo-
UBAHUA 03HAYAET, UTO OHU KMBYT ABONHON Xu3Hbio ("in double-looped situation") u fOMKHbI 6bITh
BHUMATENMbHbI K Pa3fMuHbIM Pacnopsakam, OXMAAHUAM, TPeOOBAHUAM W CTUAAM BOCMUTAHUA Kax-
noro u3 poautenei (Marschall, 2017, p. 343). Kpome Toro, He06X0UMOCTb pelath NpakTUYecKne
BOMPOChI — TaKMe Kak Hanuune HeoHXOAUMON OfEX[bl, 060PYA0BaHMS, WKONbHbIX NPUHAANEXHO-
CTel U NPOUMX BelLEl B HY)XHOM JJOMOXO03SINCTBE B HY)XXHOE BPeMs, BbICTPanUBaHUe YCTOMUNBBIX Me-
XaHU3MOB KOOPAMHALMN W KOMMYHUKALMM MeXAY 3TUMU [OMOXO3AMCTBAMU MOXET CYUIECTBEHHO
YCNOXHATb MOBCEAHEBHYIO XN3Hb KaK PoAuTenei, Tak u aeTer (zartler, 2021 p. 305). Kpome ToTr0,
A. ®. MbsAHKOBA OTMEUAET, UTO OTCYTCTBUE [ETCKOM NPUBS3AHHOCTU K JOMALIHE 06CTaHOBKe, KOTO-
pas BO3[eNCTBYET Ha NOACO3HATENbHbIE ACNEKTbI NCUXMKN, TENECHbIE OLLYLLEHNS U SMOLMMN NPUBEAET
K MOABNEHNIO Y fleTeil UyBCTBA TPEBOXHOCTH, HECNOCOBHOCTY NOHATb U NPUHATL CBOK UAEHTUUHOCTD
(Pyankova, 2025, p. 65).

HekoTopble yueHble MPULNKN K 3aKMUYEHNI0 0 HE0Ka3aHHOCTU BbIBOLOB IMNUPUYECKUX UCCNe-
[0BaHUI 0 NONOXNUTENbHOM BANUSIHUM Ha BNarononyune poauTeneid u ieTeln MHCTUTYTA COBMECTHOI
(«thn3nueckoii») onekun poauTenei, NOCKOMbKY UX METOAONOTUS 1 3aNI0XEHHAA B OCHOBY KOHLIENLMSA
OMeKn HeO[HOPOAHbI U HEe YUNTHIBAKOT MHOXECTBO (haKTOPOB, @ 3aKOHOAATENbCTBO HE PernamMeHTH-
pyeT oTeNbHble BaXHellmMe CNopHble BONpockl ero peanusauun (Steinbach, 2019, p. 365, Ortega-
Gaspar et al., 2021, p. 113).

B Poccuu ewe 29 siHBaps 2019 . BepxoBHblit Cya PO yka3an Ha HefonycTMMOCTb YTBEPXKAEHMS Tpa-
(huka o6leHNs U NpoxMBaHUA pebeHka B dopmaTe «1l6bIX UeTbipex AHEeN N0 BbIGOPY Kaxayto
Hedento ¢ 9 yacoB A0 21 4yaca C NPaBOM NOCELLEHMS MeCTa XMTENbCTBA OTLQ, 06LECTBEHHbIX MECT
B OTCYTCTBME MaTepu», NOCKONbKY OH «BefeT K (hOpMUPOBAHUI0 aMBUBANEHTHOIO (1BONCTBEHHOIO)
BOCMPUATUA PeGEHKOM PeanbHOCTH, K [BOMHBIM CTaHAApTaM, K hOPMUPOBAHNIO HABbIKOB MaHuMy-
NUpPOBaHMA y eTeld, NuwWaeT pebeHKa UyBCTBa "HACTOALLErO JOMA"»'C.

YUuTbIBAA PaMKN HACTOALLErO MCCNeJoBaHUA, CedyeT OTMETUTD, YTO BHE 3aBUCMMOCTU OT UTO-
OB PacCMOTPEHUS 3aKOHONPOEKTA MHCTUTYT COBMECTHOMO BOCMUTAHUSA XOTb M CNOCO6EH 06ecneuunTb

' KOHBEHLWSA O IOPUCANKLMN, NPUMEHUMOM NpaBe, NPU3HaHUK, UCMOMHEHUN U COTPYAHMYECTBE B OTHOLWEHUN POAUTENb-
CKOi OTBETCTBEHHOCTV M Mep o 3awuTe AeTeit oT 19 okTa6pa 1996 . (Bcrynuna B cuny ans Poccuiickoit Oegepaumn
1 uioHs 2013 1., Poccuitckas Oepepauus npucoeanHunach K KOHBeHLMN Ha ocHoBaHUM DefepanbHOro 3aKoHa OT 5 MIoHS
2012 1. N© 62-13), CobpaHue 3akoHoaaTenbcTsa PO, 2012, NO 24, cT. 3079.

% 3aKoHonpoekT NO 983464-8 «O BHeceHNM U3MeHeHuit B CemelHbli kopeke Poccuiickoit Denepauun (B yactu onpepene-
HWA YCNOBUI YCTAHOBNEHUA W OCYWECTBNEHNS NOPSAAKA COBMECTHOTO BOCMUTAHUA A€Tel PoAMTENsMM, pacTopraiowy-
mu 6pak)», https://sozd.duma.gov.ru/bill/983464-8

5 CM. NOSCHNTENbHYIO 3aNUCKY MO CCbINKe, YKa3aHHOW Bbllle B NPeALeCcTBYIOLEN CHOCKE.

™ Onpegenenune Cyne6bHOI Konnernu no rpaxaaHckum aenam BepxosHoro Cyaa PO ot 29 sHBaps 2019 r. N 18-KIM8-223.
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cobnoeHne npaB Bcex YUaCTHUKOB CEMEIHbIX OTHOLIEHUI Ha 0BLIEHMe APYr C APYFOM, HO He fB-
NAETCA naeanbHbIM.

B 3TOM acnekTe MHTEpeCHa NO3MUMA CYAOB CTPaH, e AAHHbIA WHCTUTYT BHEAPEH W AeNCTBY-
€T, OTHOCUTENbHO BO3MOXHOCTM YCTaHABNNBATb COBMECTHYIO (u3nueckyto oneky. Tak, 30 okTa6ps
2014 r. B WcnaHum rpaxaaHckas nanara BepxoBHOro Cyfa ykasana, uto KOH(IMKTHAA CMTya-
LU MeXay PoaNTENsMM HAHOCUT ywepb MHTepecam pebeHKa, YTo NPenaTCTBYET Ha3HAUYEHUI0 COB-
MeCTHOI POAUTENbCKOK oneku. Mpeanocbinka Ha3HAUeHUs COBMECTHOM ONeKM 3aKNouaeTcs B TOM,
YTO MEXAY POAUTENSAMU AOMKHbI CYLLeCTBOBATb OTHOLIEHNS B3aUMHOTO YBAXEHUSA, N03BONAIOLME UM
NPUHUMATb TaKUe peLleHns, KOTOpble NPUHOCAT NONb3Yy PEBEHKY U HE HAPYLIAKT ero IMOLNOHASb-
HOrO Pa3BuUTUSA, U BECTU cebs COOTBETCTBYIOWMUM 06pa3omM»”. Pe3ynbTaTbl UCCNef0BaHUIA HEMELKIX
yUeHbIX NMOKa3bIBAIOT, UTO COBMECTHAS POANUTENbCKAs OMNEKa HaJ fETbMM MOXET OblTb «XOPOLIUM pe-
LIEHMEM AN POAUTENei, KOTOPbIM yaaeTcs U3bexarb POANTENbCKUX KOH(INKTOB W AOCTUYL MUP-
HOro cornatieHns o6 yxofe 3a aetbMu nocne passoga» (Helms et al., 2023). COrnacHo WBeRCKUM
YUY€eHbIM, UMEHHO «KAueCTBO COBMECTHOIO BOCMMTAHUSA ABNAETCA KNoueBbiM hakTOPoOM, onpeaensio-
MM NCUXMUYECKOE 30POBbe eTell OLWKONbHOro Bo3pacTa» (Bergstrom et al., 2021, p. 5). Pogutenu,
Bbl6paBLIME COBMECTHOE MPOXWUBAHWE HA MOMEHT Pa3BOAA WK PacCTaBaHUA, OTANYANNCD OT fpy-
X popuTenen Tem, UTo OHN — 1 0COGEHHO MaTepu — Kak NpaBuo, MMENM BbiCOKoe 06pa3oBaHue
1 cooblwany o 6onee HU3KOM YPOBHE POAMTENbCKNX KOH(IMKTOB 10 paccTaBaHus U 0 HEGOMbLIOM
Konuuectse poauTenbckux npobnem (Poortman & van Gaalen, 2017, p. 540).

Monaraem, uto Aaxe ecnu GyAeT NPUHAT 3aKOHOMPOEKT 0 BBeAeHNUN B Poccuitckoin Deaepaumnm
WHCTUTYTA COBMECTHOTO BOCTIUTAH A, aHanora 3apy6bexHom «COBMeCTHOM h3nuecKoil poanTenbcKom
OneKn», OH byAET HEOCYLWLECTBUM B TEX CyYasX, KOraa POAUTENN He CNOCOBHBI NOAAEPKIUBATD MEXAY
o601 B3aUMHOE YBaXXEHUE 1 BbICTPOUTb CEMENHYI0 CMCTEMY LIEHHOCTEM, CNOCOBCTBYHOLLYI0 FapMo-
HUYHOMY pa3BUTUIO pebeHka. To ecTb Npu Hanuuun KOHMIMKTOB MeXay POAMTENsSMU — GbIBLIMMY
cynpyramit Takoil MHCTUTYT He ByaeT CNoco6CTBOBATL HaMYyULWIUM MHTEpPecam pebeHKa, a nib npu-
BEJET K 3CKanaLmm KOHMMKTA, B LLEHTPe KOTOporo 6yaeT pe6eHok.

WccnenoBaHus NOATBEPXAANOT BAXXHOCTb M KauecTBa OTHOLIEHWIA, 1 BOBNEUEHHOCTU POAUTENS
B npouecc BocnutaHua pebenka (Palkovitz, 2019, p. 581). COBMECTHOE BOCMUTAaHUE KaK WHCTUTYT,
HanpaBNeHHbIA Ha CO6MIOAEHNE NPaB BCEX YYACTHUKOB POAUTENbCKMX NPABOOTHOLIEHWN, AONX-
HO OCYLWeCTBAATLCA TONbKO B COOTBETCTBUM C HAUNYYLWMMN UHTEPeCamMu pebeHKa U HEBO3MOXHO
NpN HanUuNN KOHAANKTHBIX CUTYaLMA MeXxay poauTensamu. ObecneueHne perynapHoro 1 6esonac-
HOTO 06LLEHMA MeXAY PebEeHKOM U poauTenem, He NPOXUBAIOWNM C HUM, CTAHOBUTCA NPUOPUTET-
HOW 33fiauen Ans NPefoTBPaLeHUs HeraTUBHbIX NOCNEACTBUN ANs NCUXMUECKOTO U 3MOLMOHANbHO-
ro pa3BuUTUs pebeHka.

TpeTbe NpeanosioXKeHne: «supTyanbHoE POAUTENLCTBO» — 3(1)(|)BKTVIBH08 J0MO0JIHUTENIbHOE
CPeAcTBO 00w eHns IJEBBHKa C poauTesieM, NPOXXMBAKLLUM OTAEJIbHO

0ﬂHOI7I U3 CaMbIX 6ONbLINX np06neM, C KOTOPbIMK CTaNKUBAIOTCA €T BO BPeMA pa3Bofa, fAB-
naerca norepa CBA3W C OAHUM U3 pOﬂ.I/ITEJ'IEI;I. X0TA 3MeKTPOHHAA nouta u TEHECbOHHble pa3roeo-
Pbl MOTYT UCNONb30BaTbCA U MCNONb3YIOTCA ANA obLueHms, YyNnoMAHYTbIE €noco6bl CBA3M 06MafaloT
CyLLeCTBEHHbIMU HepjocTaTkamu. Tak, ¢ O}J.HOI;I CTOPOHDI, TeﬂquOHHbII7I Pa3roBop MOXHO NMPUMEHATb

7 Tribunal Supremo [TS], Sentencia 619/2014, de 30 de octubre de 2014, ECLI:ES:TS:2014:4342. Cm. onucaHue 3Toro pelie-
HUS, K NPUMEpY, Ha caiiTe OAHOK U3 topuanueckux dupm Magpuaa: Mufioz Gomez, M. (2015, April 17). Supreme Court
pronouncement on joint custody. G. Elias y Mufioz Abogados. https://www.eliasymunozabogados.com/en/blog/supreme-
court-pronouncement-joint-custody


https://www.eliasymunozabogados.com/en/blog/supreme-court-pronouncement-joint-custody
https://www.eliasymunozabogados.com/en/blog/supreme-court-pronouncement-joint-custody
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[N MTHOBEHHOTO PeLleHNs CPOUHbIX BOMPOCOB W NEperoBopoB, OAHAKO, BO-NepBbIX, OTCYTCTBUE
BM3YaNbHOTO KOHTAKTa, a BO-BTOPbIX, JOCTATOUHASA JOPOrOBU3HA TeNnedhOHHOI CBA3M (M0 CpaBHEHMIO
C WHTEPHET-COeIMHEHNEM) CBMAETENbCTBYHOT O HEYAOBETBOPUTENLHOCTU NOA06HOTO Cnocoba 06-
LeHMA. INEKTPOHHAA NOUTA B KaYeCTBE OCHOBHOIO BUPTYaNbHOro CPeAcTBa 06LeHNs ¢ pebeHKom
B NPUHLMNE HEKOM(OPTHA: OFPOMHOE KONMYECTBO 3NEKTPOHHbIX MUCEM U NTANOK, BO3MOXHASA HeBep-
Has MHTepNpeTauns MHTOHALMN NUCbMA 3aTPYAHSAIT UCMONb30BAHNE INEKTPOHHOU AN 06LieHNs
C pebeHKoM.

HayuHble nccnenoBaHus B Poccum 1 B LeNOM B MMPE MOATBEPXAAIOT TOT (haKT, UTO MONOAEXD
MouTW B KXAOW CTPaHe MCMOMb3YeT COLMaNbHble CETU ANS MOAAEPKAHMA MOCTOAHHOTO KOHTAKTA
¢ Apy3bamu (Steinsbekk et al., 2024; Dunas, 2020, p. 31, Mikhalev, 2025, p. 22).

MpocToTa MCNONb30BaHMA M PACNPOCTPAHEHHOCTb COLMANbHBIX CETeN U MECCeHAMEPOB B 00bI-
AEHHOW XU3HU HECOBEPLIEHHONETHUX NPUBENN K TOMY, UTO B AOMOMHEHNE K TPAfULMNOHHBIM (hop-
Mam Henpamoro o6weHus (nucbMa, Tened)OHHbIE 3BOHKIA, COOBLLEHIS Ha 3NEKTPOHHYIO NouTy) BUP-
TyanbHOe 06LLeHNe POAUTENEN 1 ieTell CTanOo BKNIOUATb PaCLUMPSIOLMIACA CNEKTP HOBbIX LLM(POBbIX
CPencTB: NporpaMMHoe obecneueHne Ans BUAEOKOHDEepeHLui, Hanpumep Zoom, Skype; nnatdop-
Mbl COLMANbHBIX CETeN, TaKuX Kak «BKoHTaKTe»; mecceHmkepbl WhatsApp n Telegram kak 0co6blii
BUA NpOrpammHoro obecneyeHns Ana o6MeHa TeKCTamu, U306paxeHusAMN, BUAEO, N0o3BONsIOWME
OCYLLeCTBAATb ayano- 1 BUAEOCBA3b.

lcnonb3oBaHme HOBbIX (CPABHUTEIbHO HEOPOriX) CNOCO60B NOAAEPKAHUSA CBA3N POAUTENAMN
C [ieTbMM NOCNE PacTOPKEHUs Hpaka C MOMOLLbI0 LM(POBbIX NHCTPYMEHTOB 0603HAYaETCA B 3apy-
6eXHON [OKTPUHE PasnuuHbIMK TepMuHamu: "virtual parenting®, "parenting online" (Saini et al.,
2013, p. 124). nA poCCMIACKOro NPaBOBOrO JUCKYpPCa NpeanaraeTcs nepesof AaHHbIX TePMUHOB,
KaK BUPTYanbHOE POAMTENbCTBO — Kak Hanbonee NakoHWUHbIN, (hOKYCUPYIOLLMIA BHUMAHUE Ha OTHO-
LWeHNAX PoANTENsA 1 pebeHKa B UX BOCNUTATENbHOM U KOMMYHUKATUBHOM U3MEpPEHUHU.

HecoMHeHHO, TexHonoruyu no3BonsIOT y4yacTBOBaTb B BOCMUTaHUN pebeHKa nocne pactopxe-
HUA Bpaka B CUTYaLusX, B KOTOPbIX 3TO, Ka3anocb 6bl, HEBO3MOXHO: HaNpUMep, NPU NPOXMBAHUM PO-
[uTens B Apyrom ropofe Wau CTpaHe UMM OCYLECTBAEGHUN POUTeneM, NPOXNUBAOLWMUM OTAENbHO,
TPYAOBbIX (YYHKLIMIA BAXTOBbIM METOAOM, A TAKXKe NPU HANNUMIM KOH(AUKTOB Mexay poautensmu. Tak,
B pelleHum cypa r. Anbbeptbl no feny BRH v. RPS yka3aHo, uto 6narogaps TEXHONOTUAM OTAENbHO
NPOXMBAIOLLEMY POAUTENIO NPEAOCTABAAETCA BO3MOXHOCTb 061ATHCA C pe6eHKOM, KOTOPbI NPOBO-
AT KQHWKYNbI 3a rpaHuLei: «Bcsakuil pas, koraa b. X. MoxeT npuexatb B IAMOHTOH, 60NbLIYIO YaCTb
BPEMEeHI OHA A0/MKHA NPOBOAKTD ¢ A. C. Heo6X0AMMO OpraHN30BaTb WUPOKNA [OCTYN K TenedoHy
n Skype»®.

04HO 13 NepBbIX UCCNENOBAHNA B 06MACTI MeXAYHAPOAHLIX NOKa3aTeNel OHNANH-aKTUBHOCTH
A€Ten 1 UCNonb30BaHMA LUGPOBLIX TEXHONOTUA AN NOAAEPXKKN POANUTENbCKIUX NMPABOOTHOLIEHUI
nocne pacropxeHus 6paka nposen P. bupnb6aym®. Ero pe3ynbtaTbl N03BONMAN BbIAENNUTb KK NOMO-

' Birnbaum, R. (2019, November 12). "Virtual Parenting" after Separation and Divorce. The Vanier Institute of the Family.
Vanier Institute of the Family. https://vanierinstitute.sharepoint.com/sites/PublicWebResources/Documents/Public%20

2 Birnbaum, R. (2019, November 12). "Virtual Parenting" after Separation and Divorce. The Vanier Institute of the Family.
Vanier Institute of the Family. https://vanierinstitute.sharepoint.com/sites/PublicWebResources/Documents/Public%20
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XUTenbHble, TaK 1 0TpuLaTenbHble CTOPOHbI «BUPTYanbHOrO POAUTENbCTBax. K 0TpuLaTenbHbiM MOX-
HO OTHECTM Npobnembl KOHMUAEHLMANbHOCT pa3roBopa (apyro poauTenb NOACNYWMBAN Pa3ro-
BOP), HECEHNE OTBETCTBEHHOCTY 3a AOCTYN pebeHka K LM(pOBbIM TEXHONOTUAM B YKa3aHHOE BpeMms,
BTOPXKEHUE B NIAUHYIO XKWU3Hb B Pe3yNbTate UCMONb30BAHMA TEXHONOMNI (6eCnpenaTcTBeHHbIA BUp-
TyanbHblil JOCTYN K OMY POAMUTENS, NPOXMBAIOLLErO C Pe6EHKOM) I OLiLylieHNe CexKM (KaK 3a po-
AUTENeM, NPOXUBAIOWMM C Pe6EHKOM, TaK 1 33 POAMUTENEM, POXMBAIOLLNM OTAE/bHO). Hanbonbliee
NPeUMyLLECTBO, OTMEUEHHOE KX/bIM U3 POAMTENeN, 3aKNI0UaeTCcs B TOM, UTO Pe6eHOK UMeeT BO3-
MOXHOCTb MOAAEPXNBATb 06LLEHNE C POAUTENEM, TPOXMBAIOLNM OTAENbHO, 663 KOHTAKTa C 6bIBLIMM
cynpyrom.

X0TA KOHLENuus «BUPTYanbHOE POAUTENbCTBO» ABNAETCA OTHOCUTENbHO HOBOW, B pAfe CTpaH
V)Ke MPUHATbI CMewuanbHble 3aKOHbI, pPernameHTUpylowne AOTOBOPHBIA W CYAeOHbIA MOPAAOK
YCTaHOBNEHNs rpauka OHNAMH-06WeHNs. TaK, CPeAM CTPaH, B KOTOPbIX O(uLMaANbHO Of06pMIK
W PeKOMeHJ0Banu BKKUATb rpatiuk OHNANH-06LEHN B CyAebHble PelleHrs, MOXHO BbIAeNUTb
CLUA, HoByto 3enaHgmio u Asctpanuto. Mepsbiit B CLUA 3aKOH 0 BMPTYanbHOM 06uieHun 6bin Npu-
HAT B 2004 r. B wTate K0Ta?. B Konopago, HanpoTMB, HET CneuyanbHbIX 3aKOHOB, PerynupyoLwmnx
BMPTYanbHOe 06LeHne?, OAHAKO CYAbYU, paccMaTpuUBaloLLe cemeitHble Cnopbl, MOTYT B LeNsx Hau-
NYYWMX NHTEPECOB pebeHKa BKNIOUNTD ero B 0QULManbHbIN rpaduk o6uweHns «MnaH poanuTenbeKo-
ro BOCMUTAHUA»?, [lpyruM npumepom ABnAeTcA 3aKoH o 3a6oTe o Aetax HoBoii 3enaHguu 2004 r%,
B COOTBETCTBUMN C KOTOPbIM NPefyCMaTPUBALTCA B PaMKax «BUPTYanbHOTO POAMTENbCTBa» 06LieHNe
Npyv NOMOLLYM TenedoHHbIX 3BOHKOB MW 3NEKTPOHHON NOYTHI, O/HAKO HOBbIE LUGPOBbIE BUAbI KOM-
MYHUKaLumM He yka3aHbl. B cBolo ouepenb, nposefeHHoe M. fonnon nccnefoBaHne no3sBonano ycra-
HOBWTb, UT0 70 ONY6AUKOBAHHbIX 1 JOCTYMHbIX pelenuid cyos Hosoi 3enaxamiu (53) n BepxoBHoro
cyna Asctpanuu (17) 3a cemunetHui nepuog (2017-2023 IT.) coepxar paspelueHne Ha BUPTyanbHoe
obuieHue: TenedOHHas 1 BUALOCBA3Db YKa3aHbl B 95% pelueHuni, obLieHre uepes NpunoxeHus 1 co-
LManbHble CeT — B 79%, B OHNANH-Urpax — B 28% U T. 0.2

AHanu3 HOPMATUBHO-NPABOBbIX AKTOB U CYAE6HONM NPAKTMKN NO3BONSET BbIAENUTL 06LMe yep-
Tbl PEXUMA «BUPTYaNbHOTO POAMTENbCTBA». Bo-nepsbix, B pewweHuu CyaoB 06bIYHO OMUCbIBAIOT
4acToTy, NPOJOMKUTENBHOCTb U NPEANOYTUTENbHbIE METOAbl BUPTYaNbHOTO 06LeHNs. Bo-BTOpbIX,
pernameHTUpyeTcs COGNIOfEHNe NPUHLMNA CHANAHCUPOBAHHOCTM (IU3MYECKOrO M BUPTYaNbHO-
ro o6ueHns. NnuHoe (usnueckoe) oblieHNE NPUIHAETCA NPUOPUTETHBIM, @ BUPTYANbHO® AOMK-
HO JOMOMHATb, @ He 3aMeHATb, NNYHbIA (HU3MUECKMI KOHTAKT. Ha Cyfabl BO3naraetc 0683aHHOCTb
CNeauTb 3a TeM, UTo6bl BUPTYanbHOE POANTENbCTBO He CTaBUIO OJHOTO U3 POAUTENeil B HeBbIroA-
HOe MOMOXEHNE N He COKpaLLano ero u3nueckoe Bpems C pebeHKOM, eci TONbKO 3TO He OTBe-
YaeT HaMNy4yLWNUM WHTEpecam NocnefHero. B-TpeTbux, onpegenseTca Bo3noxeHue b6pemeHu npeno-
CTaBMeHUs COOTBETCTBYIOLMX TEXHONOMMIA 1 AOCTYNa K HUM. Cya MOXET paccMOTPeTb CMOCOGHOCTb
KaX[oro poautens npesoctaBUTb HEOHXOAUMbIE TEXHONOTMN AN «BUPTYaNbHOMO POAMTENbCTBAN.

2 H.B. 82, 55th Leg., Gen. Sess. (Utah 2004), codified at Utah Code Ann. §§ 30-3-33, 30-3-35.

2 (Colo. Rev. Stat. § 14-10-124 (2014).

3 (M. MHeHWe NpaKTUKylowux B Konopago amepukaHckux topuctos: Robinson & Henry. (2024, March 13). What is virtual
visitation in Colorado? https://www.robinsonandhenry.com/blog/family-law/virtual-visitation/7. ®opma 6nanka «Mnaxa

% (Care of Children Act 2004, 2004 No 90 (N.Z.).
% Gollop, M. (2024). Post-separation parent-child virtual contact: Opportunities and challenges. University of Otago.
https://www.borrinfoundation.nz/wp-content/uploads/2024/ 09/ Post-separation-Virtual-Contact-Research-Summary.pdf
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bpems obecneuenns pebeHky fOCTyNa K LUGPOBbIM TEXHONOTUAM BO3NAraeTcs Ha poauTens, npo-
)KMBRIOLLET0 C HUM: YCTPOMCTBO AOMKHO UMETb HEOHXOAUMBIN YPOBEHD 3aPSAKM 11 6bITb MOAKNIOUEHO
K MHTEPHETY; He0H6X0ANUMO OTCNEXMBATD, UTO6bI y pebeHka 6bino CBOHOAHOE BpeMs B ero pacnuca-
HUW, NPeANPUHUMATL ApYTUe [eNCTBUS, YTO6bl POANTENb B HA3HAUYEHHOe BPeMs MOT BUPTYaNbHO
06LWATbCA € HUM. Ul HaKOHeLl, B-UeTBEpPTbIX, YCTAaHABNMBAETCA 3aNpeT Ha U3MEHEHIe NNaHa BOCNUTa-
Hus 6e3 paspeLueHus cyaa.

BaXHO OTMETUTb, UTO PUKCUPOBAHME B CYAEOHOM pelieHum rpadhuka OHNanH-BCTPeY He 03Ha-
Yaert, UTo HeobX0[NMO paspelleHne CyAa, YTo6bl NO3BOHUTL pebeHky no TenedoHy, HO Ans TOro,
YTO6bI BUPTYaNbHOE POAUTENBCKOE BPEMSA UMENO PUANYECKYI0 CUNY, OHO AOMKHO 6biTb Of06pe-
HO CyAOM.

l‘|BTBBDTOE NpeANnosoXKeHue: poccuickoe 3aKOHOAATE/IbCTBO M03BOSIAET obecneyntb
paBEHCTBO NpaB pa3BeJeHHbIX POAUTENIEN HA BOCMUTAHWUE IJBBGHKH

06paTumcs K HOpPMaTUBHO-NIPABOBOI 6a3e, PernameHTUPYIOLLEN NPaBa MYXUMHbI U KEHLWNHDI
B CTaTyCe popuTeneil.

1. KoHcTutyuus PO 3akpennseT paBeHCTBO NPAB MYUUMHbI W XEHLLMHbI, B TOM Y1Cie U Npu BOCNU-
TaHuu pebenka (cT. 19 u u. 2 cT. 38)%.

2. CornacHo n.1ct. 61 CK PO pogutenu umeloT paBHble Npasa U HECYT paBHbIe 06A3aHHOCTH B OTHO-
LeHUN CBOUX AeTell.

3. BcT. 63 CK PO 3aKkpenneHo npeumyLLeCTBEHHOE NPaBo poauTenei Ha BOCMUTaHNe CBOETO pebeHka.

4, B cootBetcTBMM €O CT. 55 CK P® pacTopxeHue 6paka He BAMSET HA NPaBO pebeHKa 06LaThes
C pofuTeniemM U MHbIMI POACTBEHHUKAMU.

5. Tocypapctso B CT. 66 CK PO npegoctaBnset poguTento, NPOXMBAIOLLEMY OTAENbHO OT pebeHka,
npaBa Ha 06LLeHNe C pe6eHKOM, y4acThe B ero BOCMUTAHUM U peLieHn BONPOCOB NOMyUYeHns pe-
GeHKOM 06pa30BaHus, MEANLIMHCKON MOMOLLM U T. .

Ananu3 ct. 66 CK PO no3sonser BblAenuTb cneaylowne npaBoBble rapaHTUM peann3aLum npa-
Ba TaKOro pofuUTENs Ha O6LLEHME:

1) cynebHblil NOPAAOK YTBEPXAEHNA rpadinka 06LieHUs pebeHKa 1 poauTens, NpPOXMBAILIEro
OTAENbHO;

2) HenpaBoMepHOe NPenATCTBOBaHMe 06LEHINI0 PebeHKa U poauTens KBanuduumpyeTcs Kak npa-
BOHapyleHne, 33 KoTopoe cTaTben 5.35 KoAMN PO npeaycmoTpeHa afMUHUCTPATUBHASA OTBET-
CTBEHHOCTb, BAapbUPYIOLAACS OT WTPAda 0 U3MEHEHUA MeCTa XUTeNbCTBA pebeHKa (npu 3nocT-
HOM HeNCNONHeHNK pelenns cyaa)’.

WcnonHeHne TpeboBaHMA UCNONHUTENBHOTO LOKYMEHTA O NOPAJKE 06LEHUs C pe6eHKOM BKIIO-
yaeT B Cebs obecneueHne CyaebHbIM NPUCTABOM-UCMNONHUTENEM 6eCnpensTCTBEHHOMO 06LeHUs
B3bICKaTeN C pe6eHKOM B COOTBETCTBMM C NOPAJKOM, YCTAHOBNEHHbIM CyaoM?, MakT HapylweHus
nopsaka UKCUpyeTcs B aAMUHUCTPATUBHOM NPOTOKONE, B KOTOPbIA BHOCATCA 06BACHEHUA CTOPOH,
NoKa3aHuA CBUAETENEN U OLEHKA CMOXWUBILIEICA CUTYaLMK JOMKHOCTHBIM AnLOM. Npu 3TOM Ucnon-
HUTENbHOE NMPOU3BOACTBO CUMTAETCA OKOHUEHHbIM, KaK TOMbKO CyAe6HbIA NPUCTAB-UCMONHUTEND

% KoHctutyums Poccuiickoit Genepauuu. NprHaTa BCeHapoaHbim rofnocosaHmem 12121993 1. (c n3ameHeHnamMun, 0106 peHHbI-
M B Xoie 061epoccuiickoro ronocosaxus 01.07.2020), http://pravo.gov.ru/constitution/ (aata o6pawenus: 01.07.2025).

7 Kopekc Poccuiickon Defepauun 06 agMUHUCTPATUBHDIX NPaBoHapywWweHnsx ot 30.12.2001, N 195-03, CobpaHue 3aKkoHo-
narenbctea P®, 2002, N 1 (u. 1), Cr. 1.

% (1. 109.3 QegepanbHOro 3akoHa «06 ucnonHUTeNnbHOM Npou3BoacTee» oT 02.10.2007 NO 229-®3, CobpaHue 3akoHOAA-

Tenbctea PO, 2007, NO 41, cT. 4851.
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YCTAaHOBUT (haKT HEeNpenaTCTBUA AO/KHIKA 06LeHNI0 B3bickaTens ¢ pebeHkom (Filippova & Titarenko,
2022, p. 32).

Bce Bblwecka3aHHOE MO3BOMAET CfeNnarb BbIBO4 O TOM, UTO C TOUKM 3PEHWA 3aKOHA 3aluTa
npas pofuTeNs, NPOXMBAKOLLErO OTAENbHO OT pebeHKa, U NPaBa pebeHKa Ha 06LeHNe C poauTensmMu
W WHbIMU POLCTBEHHUKAMU NOMHOCTbIO FAPAHTUPOBAHDbI.

06paTMcs K TpaBoONpPUMEHNUTENbHON NPAKTUKE.

1. KoHcTutyumoHHbii Cyn PO noatBepaun KOHCTUTYLIMOHHOCTb MONOXEHWUIA AeNCTBYIOWLErO ce-
MeMHOro 3aKOHOAATeNbCTBA, PEryMpPYIOLWMUX NOPAAoK 061eHUA ¢ pebeHKoM?. CyllecTBYIOWANA HOp-
MaTUBHaA 6a3a NPU3HaHa NOMHOCTbIO COOTBETCTBYIOWIEN KOHCTUTYLMOHHBIM NPUHLMNAM 1 obecne-
unBaloLLei Heob6XOAMMbII 6anaHC MHTEPECOB BCEX YUACTHUKOB CEMEMHbIX NPABOOTHOLIEHNI.

2. AHanu3 peweHuii cynos Poccuiickoi Gefiepalum NoKa3biBaeT, uTto Npu onpeaeneHum rpaduka
06LeHMs C pebeHKOM B 60MbLIKHCTBE CNyYaeB Cyf YKa3blBaET:
= TepBYi0 U TPeTblo cy660Ty Mecaua, BTOPOe M YETBEPTOE BOCKPECeHbe Mecaua, AONONHUTENb-

HO MOXET 6bITb YCTAHOB/IEHO BPeMs, Hanpumep, ¢ 16:00 o 20:00;
= NPOBeJeHMUE OTMYCKa B KOMMUECTBE N KaneHAapHbIX AHeN. [laTbl NPOBEAEHNSA OTNYCKA COrnaco-

BbIBAIOTCA MEXAY POAMTENSIMU 3a6N1aroBpeMeHHO, 3a 1Ba MecaLla A0 Bble3fa®.

B cynebHOM peleHUn B 0653aTeNlbHOM NOPAJKE YTOUHAETCA NPUCYTCTBUE UAM OTCYTCTBMUE BTO-
poro poauTens npu o6LEHUM U MeCTO NPOBefeHUs BCTpeun. Hanpumep, «6e3 npucyTcTBUs matepu
B 06LLECTBEHHbIX MeCTax NMN6O MO MECTY XUTENbCTBA OTLA C YUETOM PEXMMA [HS, NOTOAHbIX YCNOBUI
1 COCTOSIHUA 3[,0POBbA pebeHka»®

B 0630pe npakTukn BepxosHoro Cyga PO NO 1 3a 2024 r. NOQUEPKHYTO, UTO peleHne cyaa
AOMKHO ObITb COOTHECEHO C «3aKPENEHHbIM CEMEHbIM 3aKOHOAATENbCTBOM NPUHLUMNOM PaBEH-
CTBA POANTENbCKUX MPaB U 0643aHHOCTEN Pa3aenbHO NPOXNUBAIOWMX poguTeneid (MyHKT 1 cTaTbu
61 CK PO)»2. BBuay OTCYTCTBUS OMbITa UCMONb30BaHUSA LU(MPOBLIX TEXHONOINA B AaHHON Cde-
pe Takas NpakTMKa Noka (akTUUeCKuU OTCYTCTBYET, OfHAKO paHee BepxoBHbiit Cyn PO ykasan,
YTO PACTOPKEHUE GpaKa «He UCKMIYAET BOSMOXHOCTU APYroro pOAUTENs MOMHOLEHHO 06WaThb-
€A C pe6eHKOM, a TaKXe MPUHUMATb YuacTie B ero BOCMUTaHNUN 6€3 KaKnX-n1ubo orpaHnueHun»>,
O6uweHne npu nomowy LUPOBbIX TEXHONOTNI OCYWECTBAAETCA U B ClydanX, Korna poauTeni
He pa3Be/ieHbl, TpUUYEM KaK B 06bieHHO XI3HU (06LieHe No TenedoHy), TaK U npu ANUTeNbHOM
UNK KPaTKOBPEMEHHOM OTCYTCTBUM, HANPUMep Npu ANUTENbHON KOMAHAMPOBKE OAHOMO U3 HUX,
BbINONHEHNUU TPYAOBOM (YHKLLMM B CMEHHOM rpaduke Unu BaxToBbIM METOAOM PaboTbl, 06yueHum
Npy NPOXOXAEHMM CPOUHON CNYXODI 1 T. A. Takoe LudpoBoe 06LeHNe B NPUHLUNE Npeanonaraet-
€A 1 He OCY)X/AeTCs 06LeCTBOM Kak fJ0NONHUTENbHbIN BUA B3aUMOACUCTBIUA poanTenei n pebeHka.
B HacTosAlee BpeMs 3aKOHOAATeNbCTBO PO He copepXnT 3anpeta Ha OHNanH-o6LeHne poauTens
1 pebeHKa, COOTBETCTBEHHO, C YUETOM aHaNoruu npaea, NpMeMIeMoCcTH Takoro (opmata obue-
HUA AN COBPEMEHHbIX [eTel M HanpaBNAeHHOCTM NPaBONPUMEHNUTENbHON NPAKTUKM Ha COBI0-
[AEHUE HaWNyulnX WHTEPecoB pe6eHKa W MaKCUManbHOe COXpaHeHWe CeMeilHO-POACTBEHHbIX

¥ Onpegenenune Konctutyunonroro Cyaa PO «06 oTkase B MPUHATAN K PACCMOTPEHMIO %anobbl rpaxaanku . Ha Hapywe-
HMe KOHCTUTYLMOHHbIX NPaB ee HeCoBEpPLIEHHONETHErO CbiHA CTaTbel 57 CemeliHoro kopekca Poccuiickoit Desepaunmy»
ot 30 mas 2024 r. N2 1267-0.

%0 Onpegenenune Cyne6HOIN KONNErnn No rpaxpaHckum Aenam BepxosHoro Cyaa PO ot 4 okta6ps 2022 r. NO 4-Kr22-40-K1.

%' PelweHWe 3aBOACKOTO pailoHHOTO cyAa . Capatoea ot 10 MapTa 2021 T. no geny N2 2-779/2021.

2 0630p cynebHoi npakTuku BepxosHoro Cyna Poccuiickoi ®emepauun NO 1 (yTe. Mpesuamymom BepxosHoro Cyna PO
29 mas 2024 r.), Blonnetenb BepxosHoro Cyaa P®, 2024, N° 7 (pen. o1 27.11.2024 1.).

3 Tamxe.
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OTHOLIEHW NONaraem BO3MOXHbIM YCTaHaBNNBATb rPadiMK OHNAMH-06LWEHNS B pelleHnsX Cyaa
Mo cnopam 06 onpeaeneHnn MecTa UTeNbCTBA pebeHkKa.

3. Poccuiickoe 3aKOHOAATeNbCTBO YCTaHABNMBAET OTBETCTBEHHOCTD 3a HapylieHWe nopsaka 06-
1eHus B Buae Wrpada v afMUHNCTPATUBHOIO apecTa (4. 2 cT. 5.35 KoAM P®). Mpu 3n10CTHOM HeBbinon-
HEHUM CyAe6HOro peLleHns Cya BNPaBe BbIHECTY peLleHne 0 nepefaye pofuTento, NPOXuUBatoLLemy
OTAeNbHO, pebeHKa, CXOAA U3 UHTEPECOB PeBEHKA 1 C YUETOM ero MHeHus. B HacToswee Bpems fo-
CTATOYHO C/IOXHO CAeNnarb BbIBOA O CTAaTUCTUYECKUX NOKA3aTeNAX N0 KOMNYECTBY PACCMOTPEHHbIX Aen
B nopagKe npmeneyeHmns no u.2 u 3 ct. 5.35 KoAN PO. Ha nntepHeT-cTpanuLe CyaebHOro AenaprameH-
Ta npu BepxoBHom Cyne PO* u caitte «Cyne6bHan ctatuctka PO»* ectb AaHHble Mo CT. 5.35.1 KoAl PO,
He peneBaHTHble AN HALero UCCNefoBaHNs, a TAKKe N0 «UHbIM IPABOHAPYWeHUSIM, MOCA2aWUM
Ha npaea 2paxoaH (uHble cmambu 2nasbl 5 KoAl PQO)», cpeam KOTOPbIX 1 CKPbIBAETCA» UH(OPMa-
LSt 06 MHTEPECYIOWNX HAC COCTaBaX aAMUHUCTPATMBHbIX NPaBOHapYLeHA*. COrnacHo yKa3aHHOM
CTaTUCTUKe, HA 2024 T. 6bIN0 paccmoTpeHo 3183 Aena, OAHAKO He NPefCTaBAAETCA BOSMOXHbIM onpe-
JenunTb, CKONbKO U3 HUX 3aTParkBano UMeHHO Y. 2 unu 3 cT. 5.35 KoAM PO. NmetoTcs AaHHbIe O TOM,
uTO Ha 2024 . MocTynuno 3asBNEHUIA 06 OCYLLECTBNEHNN POAUTENBCKUX NPAB POAUTENEM, TPOXMBA-
LM OTAEbHO OT peberka (n. 2 cT. 66 CK PO) — 16570, 06 ycTpaHeHUn NPenaTcTBuil K 06LeHNI0
C pebeHkom ero 6nuskux poacteeHHkos (n. 3 cr. 67 CK PO) — 3210, a 0 Bo3Bpate poauTensm pebeHka,
YEPKMBAEMOrO He Ha OCHOBAHWM 3aKOHa unu cyaebHoro pewenus (. 1 cr. 68 CK PO) — 42 3aa8-
nenns¥. OQHAKO MOCKONbKY YYacTHUKI npouecca (PoauTenn Unu MHble POACTBEHHNKM) HEU3BECT-
Hbl, 0AHO3HAYHOrO BbIBOfA 06 3(h(heKTUBHOCTM NPEAYCMOTPEHHbIX Mep OTBETCTBEHHOCTH, UCX0As
13 [AHHbIX CTATUCTUKW, CAeNaTb Hemb3s.

B npakTuke BCTpeYaoTca NpuMepbl, KOrAa POAUTENN MOTYT 3M10YNOTPEOAATb POJUTENLCKAM Npa-
BaMu, NPENATCTBYA 06LIEHNI0 BTOPOro poanTens ¢ pebeHkom. Hanpumep, YensabuHckmuii 06nactHom
cyn oTMeHUn peweHue 03epckoro ropoackoro cyfa Yens6uHckoir obnacti ot 16 aHeaps 2023 r., Bbl-
HEeCeHHoe Mo Aeny 06 aAMUHUCTPATUBHOM NPaBOHAPYLIEHUM, NPeRYCMOTPEHHOM YacTbio 2 CT. 5.35
KoAI P®, B cBA3M C MCTEUEHUEM CPOKOB JABHOCTM NpPUBNEUEHUA K aMUHNCTPATUBHON OTBETCTBEH-
HOCTW, AHanM3 TeKCTa CyAebHOro peleHns NoKasbiBaET, YTO OTBETUMLA JOKYMEHTOB 060 YBaXUTeNb-
HOCTU NPUYMH HenpeaoCTaBAeHus feTen Ans o6lIeHNs C OTLOM He NPeAcTaBuAia, a Ha Cyae6HOM
3acefaHumM Cyaa NepBoi MHCTAHLMN camMa NPU3Hana, uTo He NPefoOCTaBAAET OTUY AeTel Ans obLie-
HUS M3-33 CNOXMBLUMXCA MeXY ObIBLWIMMI CYynpyramin HenpusA3HeHHbIX OTHOLIEHUIA. WHaue roso-
pA, NpaBOHApyLIeHNe UMeNo MeCTo, @ NpUBNEeYEHNe K OTBETCTBEHHOCTM CTANI0 HEBO3MOXHbIM, MO~
CKONbKY Cyn NepBOM WHCTAHLMM HEBEPHO TPaKTOBan HOPMbI MPaBa W, NOKa LWN NPOLECChl, UCTEK
CPOK AaBHOCTU. COMNAcMMCs C MHEHMEM YUEHbIX O TOM, UTO WTPatHbIE CAaHKLMM He B NOMHONM Mepe
AOCTUFAlOT LM BOCMUTATENIbHOMO BO3AENCTBMA. POAMTENb, NPOXMBAMOWMA OTAENbHO, HEpPenko
BCTPEYaeT MpensTCTBMA NpW NPUBNEUYEHUU POJUTENA-HAPYLWIMUTENA K OTBETCTBEHHOCTW. Tak, Aeno

% Cype6Hblit nenaptameHT npu BepxosHom Cyse PO. (6.4.). JaHHble cyde6Hol cmamucmuku. BepxoHbiit Cys PO. Mo 06-
paueHuto 01.07.2025 k https://cdep.ru/?id=79

% AreHTCTBO NpaBoBoi MHdpopmaumu. (6.4.). CydebHas cmamucmuka PO. AOMUHUCMPamueHble NpagoHapyweHus. lMokasamenu
110 omdenbHbIM MpagoHapyweHusm. Mo obpatueuto 15:10.2025 K https://stat.xn----7shgksachja.xn--plai/stats/adm/t/31/s/1

¥ CypebHblit fenaprameHt npu BepxosHom Cyge PO. (2024). Omuem o pabome cydoe obueli opucduKkyuu o paccmom-
DeHUU 2paxAaHcKux, adMuHuCmpamueHbix den no nepeoli uHcmanyuu. https://cdep.ru/userimages/Statistika_2024/

3 PewweHune YenabuHckoro o6nactHoro cyaa. r. Yenabunck ot 20 chepana 2023 r. no geny NO NO 7-142/2023.
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06 ocnapuBaHumn 6e3aeicTBus CoTpyaHUKOB OMB/, Bbipa3uBLUEECs B HEPACCMOTPEHNN 3asBEHUIA
0TLiA 0 NPUBMEYEHNN MaTEPV K aiMUHUCTPATMBHON OTBETCTBEHHOCTY 33 HEUCNONHEHNE PeLleHuns cyaa
06 yCTaHOBNEHUN NOPAAKA 06LLEHMS C CbIHOM, fOLNO A0 BepxoBHoro Cyaa P®. M Tonbko Ha 3TOM 3Tane
onpefieneHne cyabl I3MannoBCKoro paiioHHOro cyaa r. MockBbl OT 11 MtoHS 2021 r., anennsuuoHHoe
onpegenexne cyabi cyfaebHOW KONErnn no agMUHUCTPaTUBHBIM fenam MOCKOBCKOrO ropofcKoro
cyna ot 10 ceHTA6ps 2021 T. U KaccaLMoOHHOE onpeaeneHune cyabk cyae6HoN Konnerum No aMMHUCTPa-
TMBHbIM lenam BTOporo KaccaLoHHOro cyaa 06Lel pucankLm ot 9 fekabpa 2021 . 6binu OTMEHe-
Hbl 1 f1eNno 6b110 HanpaBneHo B 3ManoBCKNA PanoHHbINA CyA I. MOCKBbI HA PAacCMOTPEHME CO CTapnu
NPUHATUS K TPOM3BOACTBY CyAa aAMUHUCTPATUBHOIO UCKOBOTO 3asBleHuns>.

liTaK, HOpMbI POCCUICKOTO NPaBa 3aKpennsioT PaBHbIe NpaBa POAUTENei Ha BOCNUTaHUE pebeH-
Ka, NpaBo pebeHKa 1 POAMTENS, MPOXMUBAIOWErO OTAENbHO, HA 06LIEHIE, CAHKLMM 33 CO3JaHNe npe-
NATCTBUN 06LIEHNI0 poauTens n pebeHka. OCHOBHaA Npobnema 3ak/UaeTca B peannsauum npas
Ha 06lLeHNe pebeHKa 1 poauTens, NPOXMBAIOWEr0 OTAENbHO, B peanbHOM Xu3Hu. LTpadHble caHk-
LM NPAKTMYECKI He MPUMEHSAIOTCA MO0 UX NPUMEHEHMNE 3aTPYAHUTENbHO U PACTAHYTO BO BPEMEHM
(dbmkcauuna npensTcTBMiA, BO36YXAEHNE NPON3BOACTBA MO AENY U T. fi.). HeCMOTPS Ha TO UTO CO3/a-
HWe NpensTCTBUA [eTCKO-POAUTENbCKOMY O6LIEHUIO, HA Hall B3rNAfd, A0MKHO OTPULATENBHO OLe-
HUBATbCA CYAOM C TOUKM 3PEHUS COOTBETCTBUA OTBETCTBEHHOMY M KOMMETEHTHOMY POAUTENLCTBY,
Mbl He HALWAN HU OLHOIO CYAEOHOrO PeLleHms, KOTOPOe Bbl U3MEHUI0 MECTO XUTENbCTBA pebeHka
Ha OCHOBaHUM u. 3 CT. 5.35 KoAM P®. OTMeTMM, uTO B HacToALiee BpeMs B psage CTPaH UCMONb3y-
eTCA TePMUH «TONEPAHTHOCTb NPUBA3AHHOCTUY, KOTOPbIA O3HAUAET, UTO Pa3BeAeHHbIe PoguUTeNni
CNOCOG6HbI YBAXATh CBA3b M OTHOWWEHUS pebeHka co BTopbiM poauTenem (Temizyiirek, 2018, p. 303)%.
Wccneposatenu 3 fepmaHun NoguepKuBaloT HEOH6XOAUMOCTb TOrO, UTOObI 06a poauTens obnaja-
N KOMNETeHUMeN «3a60Tbl O NPUBA3AHHOCTU»Y, T. €. LEHUNN CNOXMBLUNECS OTHOLIEHUA pebeHka
C AApYruM popuTeNnem W akTUBHO COAEMCTBOBANN MX MOAAEPKAHMIO. K COXANeHuto, Mbl He MOXEeM
YTBEPX[ATb, UTO CyAebHas cUCTeMa Hallel CTPaHbl OTAAET NpeanouTeHue TOMy POANTENIO, KOTO-
pblii CMOCOGEH MAKCUMANbHO MOMOUb HECOBEpLIEHHONETHEMY afanTUPOBATbCA B YCMOBUAX pac-
naga Cembl U COXPAHUTb POACTBEHHbIE OTHOLWEHMS C ApYrUM poauTenem. B peanbHocTu ae-thakto
CYLLECTBYIOWAsA CUCTEMA HENPUBEUYEHUSA K OTBETCTBEHHOCTI NPUBOAMT K TOMY, UTO PEOEHOK MOXET
NPeBpaTUTLCA B OPYXMUE MPOTUBOCTOSAHNA MEXAY ObIBLIMMM CYyNpyramu.

AHanNN3 poCcUiiCKOro 3aKOHOAATENbCTBA NO3BOMSAET CAeNnaTb BbIBOA O TOM, UTO, NCXOASA U3 BYkK-
Bbl 3aKOHA, OTCYTCTBYKOT HOPMbI, MPENATCTBYIOLLME BKIOUEHMIO B pelleHne cyaa rpadmka obuie-
HuA pebeHka ¢ poautenem no TenedoHHON NI UHTEPHET-CBA3N KaK [OMONHUTENbHOMO CPeacTBa
06LeHns ¢ pebeHkom. BepxosHbliit Cyf PO HeoaHOKPATHO YKa3biBan Ha To, UTO OnpefeneHne me-
CTa XUTENbCTBA PebeHKa C OfHUM U3 POAUTENel He UCKNIOUAeT BO3MOXHOCTM ApYroro poauTens
MOMHOLEHHO C HUM 06WATbCA. HECOMHEHHO, PeBEHOK U POaUTENb, NPOXMBAIOLWNA OTAENbHO, MOTYT
06LATbCA € MCNONMb30BaHNEM LMGPOBbIX TEXHONOTUIA M 6€3 pelleHns Cyfa, OfHAKO B CUTYaLMN KOH-
(hnuKTa MEXAY POAUTENAMU, TICMXONOrMYECKOe aBIeHIne POAUTENS, C KOTOPbIM NPOXNBAET Pe6eHOK
(o6una pomutens, ckauaanbl, 06BUHEHWS, HACTPaUBAHNE NPOTUB APYroro PoauTens u T. .), obuie-
Hue ByneT, cKopee BCero, OCYLeCTBNATLCSA TallHO U hoPMUPOBATb UYBCTBO BUHbI Y pebeHKa BHe 3a-
BUCMMOCTH OT TOFO, Ubt0 CTOPOHY OH BblGepeT.

®  KaccaumoHHoe onpegenenne BepxosHoro Cysa PO ot 28 nions 2022 r. N© 5-KA22-36-K2.

“ Cam TepMuUH BO3HUK 6narofaps ncuxonory Yse Tesecy B 1992 rogy.

@ Lux, U, & Zimmermann ). (2024, January 31). Familienbeziehungen und Loyalitdtskonflikte [Cemeiinbie oTHOWeEHNA
W KOH@AUKTHI noanbHocTu]. Universitdt Ulm. https://www.stark-familie.info/de/eltern/erziehen/trennungskinder/
bindungsfuersorge/


https://www.stark-familie.info/de/eltern/erziehen/trennungskinder/bindungsfuersorge/
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Matoe npeanosnoXxeHue: Ll,MdeOBbIe TEXHO10rMK BO3MOXXHO MCNO0J1b30BATh KAaK CPEACTBO

peanusatiun npasa Ha oﬁmeHMe

B HacTosiLee Bpems Takne yciyru, NpeacTaBneHHble Ha PbIHKE, MOXHO pa3fenuTb Ha ABE rPynMbl.

K nepBow rpynne MoXHO NPUYMCAUTb OPraHNU3aLLMm, KOTOPbIe UCMOMb3YIOT 06LLepacnpoCTPaHeH-
Hble LNdPOBbIE MHCTPYMEHTbI 1 NPEOCTABAAKT YCIYIM CKOpee OPraHn3aLMoHHoro u (unu) conpo-
BOALMTENbHOIO XapakTepa. B kauecTBe npumepa npuseaem Komnanuio Brayden Supervision Services,
0Ka3blBaKOLLYI0 YCAYTI MO OpraHN3aLnit KOHTPONUPYEMOTo BUPTYaNbHOTO POAUTENLCKOO 06LLEHNS
uepes cuctemy Zoom Ha Tepputopuu OHTapuo v Hosoit LWotnanauu (https://www.braydensupervi-
sion.com). Komnauus 6eper Ha ce6s 0653aTenbCTBO 3anpaluMBaTh BU3YasbHblii 0CMOTP 0601X (hu3un-
UeCKNUX NPOCTPAHCTB KaK B Hauane npoBefeHNs BUPTYaNnbHON BCTPeur, Tak 1 B 060N MOMEHT BUp-
TYanbHOro o6ueHus. MpoxmBatoLWNi C pebeHKOM pOANTENDb HECET OTBETCTBEHHOCTb 33 NOArOTOBKY
KOMHaTbl. ECnn pebeHOK cTaplie nATi NeT, TO ero 0CTaBAAOT OfHOT0, eCN MAajLe, TO B KOMHaTe
HaXOAUTCA MHCMEKTOP — CYXKALLMA KOMNAHWUK. KoMnaHua 3aBepsieT poAUTeNen, uto BCe COTPYAHUKM
NPOLNN NPOBEPKY B MONULMM W UMEIOT BbICLLEE UMK CreLmanbHoe cpefHee npoteccuoHanbHoe 06-
pa3oBaHue Mo NCUX0N0rK, Pa6oTe C AETbMMU 1 MOMOAEXBIO UMK B CMEXHOI 061aCTH.

Bropas rpynna xapakTepu3yetcs WCMONb30BAHMEM CMELUanbHOro NporpammHoro obecneve-
HUs ans obleHus popuTteneil n pebeHka. Be6-opneHTUPoOBaHHOE NPOrpaMmMHoOe obecneyeHne —
370 nporpamMmHoe obecneueHue, npeaHasHaueHHoe ANA 06befMHEHNS NoAeR NyTem YnpoLeHus
1 aBTOMATU3aLmMKu 06LeHNs, 06MeHa MHdopMaLmMein 1 uaesamn, NNaHUPOBaHNS PAcNNCaHUA U T. .
Ha mexayHapoaHOM pbIHKE Y)Ke CYLeCTBYIOT YCMewwHble peleHns, NoMoratLme pa3BefeHHbIM po-
AUTENsIM KOOPAWHWUPOBATb rpadukn obweHns u dukcupoBaTb fOroBopeHHocTu. Cpegu nonynsp-
HbIX NPOAYKTOB MOXHO Bblaenutb Our Family Wizard, TalkingParents, 2houses, Alimentor, Custody X
Change v np. Cpefn 06LWNX XapaKTEPUCTUK LaHHbIX OHNANH-NNATOPM MOXHO BblAENUTb:
= (hYHKLMOHANBHOCTD — GONbLINHCTBO NPUNOXKEHWUIA BKNIOUAKOT (BYHKUMM ANA NAAHMPOBAHMSA

BCTpey, 06MeHa COOBWEHNAMN, MOHUTOPUHTA BbINATbl aNMMEHTOB W JOMONHUTENbHBIX PacXxo-

[I0B Ha HECOBEPILIEHHONETHUX U MKCALLMM HApYLIEHWI;
= OpMEHTALMIO Ha YA06CTBO — APYXEN6HbIA N0Nb30BATENbCKMIA MHTepGeiC (komnaHuu, npeana-

ralolLye NPUIOXKEHUS HA PbiHKe, NPeAnaraloT U 06yueHne, 1 faxe yCIyrn NpUCyTCTBUSA cnewua-

NNCTA Ha OHNAIH-BCTPeYaXx);
= YC/I0BHYI0 IOPUANYECKYH0 3HAUMMOCTb B KQUeCTBE J0Ka3aTeNbCTB NPY PacCMOTPEHNI COPOB.

Mo Npu6AM3MTENbHBIM OLEHKAM aHaNUTUUECKNX areHTCTB, MUPOBOWN PbIHOK NPUIOXKEHNI ANs po-
AvTeneil B noCnefHue rogbl CTPeMUTENbHO pacTeT. OXNAaeTcs, uTo OH yBenuuuTea ¢ 1,53 mapa aonn.
CLUA B 2024 1. go 1,72 mnpg gonn. CLUA B 2025 1. npu cpeaHerogosom Temmne pocra (compound annual
growth rate) 12,3%". B mae 2023 r. AppClose, Benyuiaa nnarhopma ana COBMECTHOTO BOCMUTAHMA
Aeteid, npeogonena otMeTky B 500 000 3arpy3ok B Google Play”. KomnaHuu crapatotcs npuo6-
PecT KOHKYPEHTHOe NpeumyliecTBO, npepnaras [OMONHUTENbHbIE BO3MOXHOCTM. Tak, Hanpu-
mep, TalkingParents No3MUMOHMPYETCA Kak NPUNOXEHUe 6e3 BO3MOXHOCTM yaaneHus coo6LeHui
W 3anuceit U C COBMECTHbIM coXpaHeHuem fokymenTos (https://talkingparents.com), a Alimentor
He TONbKO MMEET KaneHAaapb BCTPeY, HO M MO3BOJSIET CO3/iaBaTb NOJPOOHbIE OTYETHI O BPEMEHH,
KOTOpOE Kablil poanuTeNnb NPOBOAUT C AETbMU, IUKCUPYS Clyuan HapylleHus rpadinka, a Takke
OMOBELAET O TOM, YTO 3aniaHMPOBAHHOE BpPeMs 06LWEHMS C JETbMI COBMAfAeT C Mpa3gHUKaM

2 (M. OTYeTbl KOMMaHNK, OCyLIeCTBAAIOWEN BU3Hec-uccnenosaHns. Business Research Company. (2025). Parenting apps
global market report. https://www.thebusinessresearchcompany.com/report/parenting-apps-global-market-report

(M. 0 pblHKe TpUNOXeHWi Ans poauTened B poknage: Patel, D. (2025). Parenting apps market. Data Intelo.
https://dataintelo.com/report/global-parenting-apps-market

50 ESSAYS



Liuchposoe npaso. Tom 6, N@ 3, 2025, c. 34-66
E. B. EpoxuHa / LndpoBoe poanTenbcTeo

nnn apyrumn cobbiTuamm B Kanexgape poautens (https://alimentor.org). MinTepecHa B KOHTEKCTe
HacToswein pa6botbl nnatdopma Custody X Change — aBCTpanuinckoe OHNAMH-NPUNOXEHNE, KOTO-
poe No3BONSET pPa3BefeHHbIM POAMTENAM COCTaBUTb NNAH-rpadnK 0bLLeHNs ¢ pebeHKoM Ans cyaa
(https://www.custodyxchange.com).

Ecnm paccmatpuBarthb rocyfapcTBEHHOE BHEAPEHWe TaKuX OHNAH-NNatdopm, To B kauecTBe Npu-
Mepa MOXHO NpUBECTU npunoxexue Anthea ans cMapTOHOB U NNAHLETOB, BKAKYAKOLEE B CEHS
BUPTYaNbHYID KOMMYHUKALMOHHYIO NAaT(hopMy, C NOMOLLbI0 KOTOPOI pa3BefeHHble poauTenu Mo-
ryT 06MeHMBaTbCA MH(OPMaLLMein, JOKYyMEeHTaM) U 06WATbCS C AeTbMU. B UTanum cya r. MogeHbl,
paccmaTpuBas BOMpOC 0 COBMKOAEHNN pa3BefeHHbIMU POAUTENSMI NOANMCAHHOMO MMM NAKTA O Po-
AUTENbCKOW NOANbHOCTU B LENAX COAEUCTBUA PELIeHNI0 Npo6em, KOTOpble MOTYT KacaTbCs BOCMU-
TaHMA UX AeTeil 1 06LWeHUA C HUMI, 0693aN MCNOMb30BaTb UCKNIOUUTENbHO NpUnoxeHne Anthea. Cyn
NoAYepKHYN, YTO POAMTENM [OMKHbI 0CO3HABATb, UTO BCE COOBLLEHMS, KOTOPLIMU OHW 0OMEHMBAIOTCA
Ha undpoBon nnatdopme, MOryT 6bITb TPEAMETOM CYAHHOrO PacCMOTPEHMS 1 NPEACTABAAIT CO60N
HeoCnopuMoe 0Ka3aTenbCTBo™.

MposeneHHoe B ABCTpanuu 1 HoBOW 3enaHann uccnefoBaHme, 0OCHOBAHHOE Ha OHNAMH-0MpoCe
I0PUCTOB, CNELMANM3NPYIOLLMXCA HA CEMeNHOM NPaBe, NOKa3ano, YTo TPU UETBEPTH U3 HUX PEKOMEH-
AYIOT NPUNOXKEHUA CBOUM KNUEHTaM, OfHAKO W OPUCTaM MO ceMenHOMY NpaBy, U pa3BefeHHbIM Po-
AUTENAM HE0HXOAMMO BCECTOPOHHEE W 6oNnee TOHKOE MOHMMAHWE NPEUMYLLECTB W PUCKOB TaKMX
npunoxennii (Payne et al., 2022. p. 13).

”pVIJ'IU)KeHVIB <<TeppVITOpVIﬂ 06I.U,BHVIFI N A0BEPUA» KaK Ll,VIdeOBaFI TEXHO0rn4,
no3sondtwuian obecneyntb NpaBo Ha 05I.I.I,EHVI8 B Poccuu

Ha Haw B3rnsg, ansa Haubonee 3hdeKkTUBHON peannu3aLun npaB poguUTeNnen, oTaenbHO NPOXNBA-
loLLmMX OT pebeHKa, 1 COBNIoAEHNS HaUNYULINX UHTEPECOB pebeHKa, KOTOPbIA OKa3blBaeTcs B okyce
CNOXHDbIX OTHOLEHNI Pa3BOAALMXCSA UNW Pa3BEAEHHbIX poauTENeid, Heo6Xoa1UMo pa3paboTaThb U BHe-
APWUTb rocynapCcTBEHHOE NPUNOXeHUe C pabounm Ha3BaHueM «TeppuTopus 06LEHNS 1 A0BEPUSY.

“  Tribunale di Modena [Cyn MogeHbi], 28 gekabpsa 2017, n. 2259 (It.), https://news.avvocatoandreani.it/allegati/sentenze/

Ha laHHoe npunoxenne: Studio Legale Forani. (6.4.). App per genitori separati: La tecnologia salva conflitti [Mpunoxexus
ANA Pa3genbHo NPOXNBAOLX POAMTENEN: TEXHONOTIAW NOMOTAIOT NPEAOTBPALLATL KOH(DAMKTHI]. Mo 06paweHnto 01.07.25
Zazzarini, 5. (6. .. La tecnologia al servizio della famiglia: Arriva Uapp per genitori separati o divorziati che i aiuta a
gestire i figli [TexHonoruu Ha cnyx6e cembu: NOABNSETCS NPUNOXKEHUE AS PAa3fenbHO MPOXUBAIOLMX UMM Pa3BefeH-
HbIX POAUTENelA, KOTOPOE NOMOTAeT UM YNPaBAATL BONPOCaMM, CBA3aHHbIMU ¢ AeTbMu]. Busetto Studio Legale. Mo o6patue-
degli Awocati di Sondrio. (2018). Trib. Modena 28 dicembre 2017 n. 2259, Accordi di divorzio: si allapp. per gestire insieme i
figli [Cya r. MopeHbl, 28 Aekabps 2017 1., N© 2259. Cornalenus 0 pa3Boge: Aa — NPUIOKEHUHO 4111 COBMECTHOIO YNpaBieHuns
BOMpOCAMH, CBA3aHHbIMK € AeTbMu]. https://www.ordineavvocatisondrio.it/formazione-continua/famiglia-successioni-

Divorzio: Al via il progetto Anthea per gestire i figli [Pa3Bop: crapTyet npoekT Anthea anst ynpasnexus BONPocamu, CBs3aH-
HbiMy ¢ geTbmu]. Salvis Juribus. https://www.salvisjuribus.it/divorzio-al-via-il-progetto-anthea-per-gestire-i-figli/


https://news.avvocatoandreani.it/allegati/sentenze/Tribunale-Modena-sentenza-2259-2017.pdf
https://news.avvocatoandreani.it/allegati/sentenze/Tribunale-Modena-sentenza-2259-2017.pdf
https://www.ordineavvocatisondrio.it/formazione-continua/famiglia-successioni-mediazione/2018/marzo/famiglia-app-per-la-gestione-figli.pdf#:~:text=che%20%E2%80%9Cil%20mancato%20uso%20dell'applicazione%20non%20potr%C3%A0,di%20insorta%20conflittualit%C3%A0%20tra%20i%20genitori%20successivamente%E2%80%9D
https://www.ordineavvocatisondrio.it/formazione-continua/famiglia-successioni-mediazione/2018/marzo/famiglia-app-per-la-gestione-figli.pdf#:~:text=che%20%E2%80%9Cil%20mancato%20uso%20dell'applicazione%20non%20potr%C3%A0,di%20insorta%20conflittualit%C3%A0%20tra%20i%20genitori%20successivamente%E2%80%9D
https://www.ordineavvocatisondrio.it/formazione-continua/famiglia-successioni-mediazione/2018/marzo/famiglia-app-per-la-gestione-figli.pdf#:~:text=che%20%E2%80%9Cil%20mancato%20uso%20dell'applicazione%20non%20potr%C3%A0,di%20insorta%20conflittualit%C3%A0%20tra%20i%20genitori%20successivamente%E2%80%9D
https://www.ordineavvocatisondrio.it/formazione-continua/famiglia-successioni-mediazione/2018/marzo/famiglia-app-per-la-gestione-figli.pdf#:~:text=che%20%E2%80%9Cil%20mancato%20uso%20dell'applicazione%20non%20potr%C3%A0,di%20insorta%20conflittualit%C3%A0%20tra%20i%20genitori%20successivamente%E2%80%9D
https://www.studilegali.com/articoli/una-app-per-gestire-la-conflittualita-genitoriale-dopo-il-divorzio
https://www.studilegali.com/articoli/una-app-per-gestire-la-conflittualita-genitoriale-dopo-il-divorzio
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JlaHHOe NpUnoXeHue JOMKHO, MO HaleMy MHEHMIO, 6bITb FOCYAAPCTBEHHBIM N0 PAAY NPUUNH.

1 Pa3p360TllI/1KI/I KOMMepueCKnx MOOUNbHbIX ﬂpVIﬂO)KGHI/II?I noowpaT nonb3oBatenen BBOJANTb

nepcoHanbHble faHHble W PerynspHo AenATc COOpaHHbIMU [AHHbIMKU C TPETbUMU NMLAMK
ANA ynyyleHns Nonb30BaTenbCKoro ONbiTa UM KOMMepLuanusauum npunoxexus. Muposoe
c00611ecTBO U Poccusi, NOHUMAA M MpU3HaBas 0CO6YI0 YA3BUMOCTb JeTel, NMPUHUMAIOT HOp-
MaTWUBHble aKTbl, HanpaBfeHHble Ha 3aWUTY KOH(UAEHLNANbHOCTM MHADOPMALIMK, CBA3AHHON
C HUMK®, TeM He MeHee pAZ UCCNeno0BaHNA CBUAETENbCTBYET O TOM, UTO GOMbLINHCTBO NPUOXe-
HUIA, COZlePXALLIMX lAHHbIE HECOBEPLIEHHONETHUX, ABNAIOTCA OAHUMI U3 XYALIMUX C TOUKM 3PEHUS
Konuuectsa CTopoHHUX Tpekepos (Campbell, 2020), NoAUTUKA KOHDUAEHLNANBHOCTU B TaKUX
NPUNOXKEHNUAX He BCErAa NPUCYTCTBYET, @ €CIM U NPUCYTCTBYET, TO 3HAUUTENbHO pPa3nnuaerca
no yno6ountaemoctu (Das et al., 2018). Cpean pacnpocTpaHeHHbIX NPO6AEM — YacTbiil 06MeH
AaHHbIMU MW HeOCTATOUHblE Mepbl 6E30NACHOCTY, BKOUas 3anpochl pa3peLleHuii u nepenauy
[aHHbIX TPETbUM NLLAM.

. MaHunynATUBHaA W npamas peknama B NPUNOXEHUAX LIUPOKO pacnpocTpaHeHa. [laxe ecnu

0TB/IeYbCA OT TOrO, UTO CoAepaHue peKnambl JOMKHO COOTBETCTBOBATD OHPEAEHEHHOﬁ 3peno-
CTW HeCOBEPLEHHONETHUX N MOXET ObITb NOTEHLMANBHO ONACHbIM ANA 310poBbA p66EHKa, Ha-
inyne peknambl B pa60Te TaKux I'IpI/IJ'IO)KEHI/Iﬁ NS 06WeEHMA BbIMNAAUT HEITUYHbIM. 0COBEHHO
ecnn nocTpa3BofHaa cutyauua KOHCbﬂI/IKTHaFI 1 IMOLMOHANbHO HEeCTabUbHAA.

. Pag thyHKUWMIA B KOMMEPUECKUX NPUNOXEHNAX AN KBUPTYANbHOTO POAMUTENbCTBAY, KOTOPbIE pac-

MPOCTPAHEHbI HA PbIHKE, BO3MOXHO aKTMBUPOBATb TOMbKO MIaTHO. MOCKONbKY NpaBo pe6eH-
Ka M poauTeneid Ha obueHre 0co6oe, HaMOMHEHO 3MOLMOHANbHBIM COfEPXaHNEM 1 SBASETCA
Heo6X0ANMON OCHOBOW AN COXPAHEHUs KPOBHOPOACTBEHHDIX OTHOLIEHNN U OLLYLIEHNS CEMbMU,
TO Mo/araem, uTo ero obecneyeHne He JOMKHO CTaBUTLCA B MPAMYI0 3aBUCMMOCTb OT HaNnuus
WK OTCYTCTBUA Y POAMUTENEN AEHEXHBIX CPEACTB.

Cm., K npumepy, OBLMil pernameHT no 3awute AaHHbIx (General Data Protection Regulation, GDPR): Regulation 2016/679,
of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons with regard to the
Processing of Personal Data and on the Free Movement of Such Data, and repealing Directive 95/46/EC (General Data Pro-
tection Regulation), 2016 0.J. (L 119) 1. Cm. Takxe 3akoH CLUA 0 3awuTe KOH(UAEHLMANLHOCTY AeTeil B MHTepHeTe BMeCTe
C NO/A3aKOHHbIM akToM, npuHATbIM OTK CLUA Bo ncnonHexue 3akoxa (Children's Online Privacy Protection Rule, COPPA):

AHanu3 NpUNoXeHUi NoKa3blBaeT, uTo 6ecnnatHble YHKLNM, B OCHOBHOM CBOAATCS K CIIEAYIOUIAM ONLMAM: AOCTYN K BE6-
CailTy C NOAAEPKKOI PEKNambl, CO3AHNE POANTENbCKNX aKKAYHTOB (HEpeaKo BEeHNe NNUHOTO IHEBHIKA), 3BOHKM BHY-
TPY NPUNOXKEHNA (B YACTHOCTI, 3BOHKN B ONPEfeNieHHOe CyA0M BPEMS), 3alUMLEHHbI 06MeH Coo6LeHnAMN, 06LmiA
kaneHaapb. Mo NNaTHbIM NOANMCKAM B 3aBUCMMOCTI OT TapUd OB MOXHO BbIAENUTD Cleaytowne yHKLMN: onpefeneHHoe
UNK HEOTPAHMYEHHOE KONMUYECTBO 3aNNCaHHbIX TenedOHHbIX 1 BUAEO3BOHKOB, OFPaHUYEHHOE NI HEOTPaHUYEHHOE KO-
nnuecteo PDF-3anucei, pasmep XxpaHunuwa (ainos, MHHOPMALMOHHBIA 6aHK AaHHbIX 0 pebeHke (xpaHeHue oduum-
anbHbIX JOKYMEHTOB pe6eHKa, ero MeguuMHCKIE AaHHbIE, faHHble 06 06Pa30BATE/bHbIX YUPEKAEHNSX, AONONHUTENbHDIX
YUPEKIEHNAX U T. [1.), YBEAOMNEHNS O BpeMeHU 11 AaTe 06LIEHNA NN COBMECTHBIX MEpONPUATHIA, (HOPMUPOBAHUS OTUe-
TOB NA CYAQ, ON/aTa PacXofoB Ha pebeHka, BKNoUas NepeBod anuMeHToB. OTMETUM, UTO, HanpuMep, B NPUIOXEHNN
OurfamilyWizard Bce hyHKLMM NNaTHble, Tapud 3aBUCUT OT BbiBUPaeMblX (YHKLMIA, Hanbonee nHTEpecHble: Gopmmpo-
BaHMe OTUETA C yKa3aHUeM aTbl U BpeMeHM OTNPABKM, MONYUeHIs 1 NepBoro NpouTeHns coobuieHns (TeKCT coobuieHni
HENb3s U3MEHUTb N YAANUTD), PUKCUPOBAHUE 3aNPOCOB HA U3MEHEHUE 1 NePepacnpeeneHme BPEMEHN C Pe6EHKOM,
(hMKCMPOBaHME HAXOXEHUA POANTENA Ha MecTe BCTPey (10 500 (yTOB TOUHOCTD), HAZEKHOE XpaHeHue BCex 3anuceit
1 CTEHOTpaMM B TeueHue 365 Hel, 3anucb 3B0HKOB. NMpunoxexue Custody X Change (NonHOCTbIO NNaTHoOE), Cpeam nH-
TepecHbIX GYHKLMIA CORepXIT 140 TUNOBbIX NNAHOB COBMECTHOTO BOCMUTAHNA pebeHKa, KOTOpbIe MOXHO PefaKTMPOBaTD;
KanbKynsTop BpeMeHH, NpOBeAEHHOT0 ¢ pebeHKOM, 3a 110601 nepuog, NPOLAbIA UK ByaywNa.
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4, OfIHMUM U3 KNIUYEBbIX MPEUMYLLECTB NPUNOXEHUs NS BOCMUTAHWUA fAeTeil Mocne pacTopxe-
HUs bpaka ABNAETCA BO3MOXHOCTb 3arpy3Ki OTYETOB O Mepenicke UM COBbITUAX B KauecTse
J0Ka3aTenbcTs Ana cyna’. HekotopbiM poanTensaim 3ta yHKLMS MOXET NOHaA06UTLCA, Hanpu-
Mep, KOrfia HabnoaaeTca NPOAOMKAIOWMNNCA MEXPOAUTENbCKUI KOHDNNKT, ANs NpeACcTaBNeHus
[0Ka3aTenbCTB hakToB, YrpoXalolmx 06LIEHNIO, NN HAPYLEHNS CYAEOHbIX MOCTAHOBNEHUI.
JlaHHOe npeanoxeHue AOMKHO 6bITb OPUEHTUPOBAHO HA MCMONb30BAHNE COBPEMEHHDBIX TEXHO-

NOTNIA, UHTETPALMIO C TOCYAAPCTBEHHBIMI CTPYKTYPAMK 1 peani3aLuio MHHOBALMOHHBIX YHKLMIA,

TaKNX KaK MPUMEHeHNe MCKYCCTBEHHOro uHTennekta (M) ana UKCMpOBaHMA CMIOPHBIX CUTYALMIA,

BO3HMKAIOWMX B MpoLiecce 06ILEHUA pa3BedeHHbIX poauTeneil Mexay cobol no Bonpocam BOCnu-

TaHUA feTeit.

MpunoxXeHne LOMKHO BKNIOUATb CNEYIOWMiA (hyHKYUOHAN:

1) KaneHaapb COBMECTHOTO NAaHUPOBAHMA:

*  POAMTENM MOTYT COCTABNATb 1 COMMACOBbIBATb FPathku BCTPEY, WKOMbHbIX MEPONPUATUN, Me-
AULMHCKNX NPUEMOB 1 AipYriAX COOLITUIA;

* BO3MOXHOCTb HACTPOIKN YBEAOMEHIIA O NPEACTOALLMX COBbITUAX;

*  (hyHKUMS hUKCaLMmM M3MEHEHNN C 0653aTeNbHbIM YBEOMIEHNEM 06eNX CTOPOH;

2) 06MeH coobLeHNsMU:

* OTeNbHble BCTPOEHHbIE TEKCTOBbIE MECCEHKEPbI: OfUH ANA 0OLEHUA MEXAY POAUTENAMU,
BTOPOI — ANA pebeHKa 1 poauTens, NPOXNBAIOLLETO OTAENbHO. Bce cO06LeHMs aBTOMATUYe-
CKV apXMBUPYIOTCA, He NOANEXAT YAANEHMI0 UMW U3MEHEHNIO;

*  BCTPOEHHbIA MecceHmKep (C yHKUMAMM OTNPABKN BUAEO- U ay[MOCO06LIEHNI) Ana oble-
HUs pebeHKa 1 poauTens, NPOXMBAIOLLETO OTAENbHO;

3) 6a3y J0KYMEHTOB, B KOTOPYIO POAUTENI CMOTYT 3arpyaTb BaXHbIe JOKYMEHTbI 1 06MeHNBATbCA
nMK (MeMLMHCKIE 3annCK, WKOMbHbIE OTUETbI, CYAe6HbIe pelieHins, YeKn 1 CrpaBKin 0 4oNon-
HUTENIbHbIX PACcX0fiax Ha pebeHKa u T. /1.). HeobXoaumo npeaycMOTPeTb 3aliMLEeHHbIA 4OCTYN
K haitnam, uto6bl N36eXaTb UX NOTEPU UM HECAHKLNOHNPOBAHHOTO YAANEHNS;

4) nOCTYN ANA TPETbUX NNLY;

+ MpaBo AOCTyNa K MTMYHOMY KaBUHETY JOMKHO ObITb NPELOCTABAEHO CYAEOHOMY NPUCTABY-UC-
MONHUTENIO;

* BO3MOXHOCTb NPefoCTaBMEHNA JOCTYNA K aKKAYHTY MHbIM COTPYAHUKAM roCyAapCTBEHHbIX
YUpEeXIEHWA, HanpuMep OpPraHoB OMEKW U MONEUUTENbCTBA, AN MOHUTOPUHIA B3aUMOfeN-
CTBUIA;

5) (YHKUMOHAN rapaHTyiA:

* CMCTeMa TOHANbHOMO M (DMNONOrMYECKOro aHanu3a MCKYCCTBEHHbIM UHTENNEKTOM Co0bLe-
HUIl ¥ Nepefaya OTYETa O MOTEHUMANbHO arpeccuBHbIX HOPMYNMUPOBKaX cyae6HOMY-npu-
CTaBY UCMONHUTENIO; UCMOMb30BAHUE TEXHONOrMA 06PabOTKI ecTeCTBEHHOTO A3bika (Natural
Language Processing, NLP) nns aHanusa coobLieHnit; MHTerpauma ¢ Mogynamu mMalliHHOro
06yueHns fns 06yyeHns Mogenn Ha AaHOHUMU3UPOBAHHBIX NPUMEpPaX 06LWEHIS; NOCTOAHHOE
06HOBMEHIE aNTOPUTMOB Ha OCHOBE 0BPATHON CBSI3W OT NOMb30BaTENEl;

* TeHepauus 0TYeTOB 0 B3aMMO/JENCTBUSAX U HAPYLIEHUAX, KOTOPble MOTYT GbITb NPeA0CTaBAEHbI
afiBOKaTaM Unu cyabsm;

¥ TaKue MHCTPYMEHTbI eCTb, B YaCTHOCTH, B OurFamilyWizard (nnatHas (yHKUMA N0 3aKasy HEOrPAHNYEHHOTO KONNYECTBA
HOTapUANbHO 3aBEPEHHbIX JOKYMEHTOB B MEUATHOM BUAE U C UX AOCTABKOI NO MOUTE NOMb30BATEN UIN €70 OPUCTY)
(Cm.: OurFamilyWizard. (n.d.). Plans & pricing. https://www.ourfamilywizard.com/plans-and-pricing) u 8 AppClose (nnart-
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* OTYETbl O B3aUMOAGWCTBUAX WU HApYLIEHUsAX, NPeACTaBAeHHble NpUNoXeHneM «Tepputopus
06LLeHMs 1 JOBEPUA» U NOATBEMKAEHHbIE CYAEOHBIM NMPUCTABOM-UCMONHUTENEM, NOAYYAtOT
OPUAMYECKYIO CUNY AOKA3aTeNbCTB MPU PacCMOTPEHIUM Aen no cT. 5.35 KoAM PO.

Mpouedypa ucnonb3oeanus npunoxeHus «TeppuTopus 06LLEHNS U JOBEPUS» MOXET UMETD Cre-

Aylownin BuA.

1. B pamkax paccmoTpeHus CNopoB 06 onpefeneHn Mecta XuTenbCTea pebeHka Nnbo nopsagka
00LEHNSA C HAM CYAbA B pelleHne BKNOYAET rpaduk He TOMbKO OUHbIX, HO 1 BUPTYaNbHbIX BCTPEY.
B pelweHun cyaa fOMKHO BbITb YCTAHOBNEHO 0653aTelbHOE BPeMS, B TeUeHUe KOTOPOro pebeHok
11 POANTEND, NPOXUBAIOLNIA OTAENbHO, MOTYT FapaHTUPOBAHHO 06LLATLCS NOCPEACTBOM NPUNOXEHUS.
PopuTenbckne NpaBOOTHOWEHNS TPEXCYObEKTHblE, N pe6EeHOK — MOMHOMPABHbIA CYGBEKT, OfHAKO,
ucxoas U3 aHanusa ct. 57 CK PO, ero MHeHMe AOMKHO 6bITb BbICAYLWIAHO, HO OHO He ABNAETCA 063a-
TeNbHbIM NpU Pa3peLleHnm JaHHOTo cnopa. bonee Toro, kak Mbl YKa3blBanu paHee, KOHCTUTYLMOHHDbIN
Cya PO He cuen HEKOHCTUTYLMOHHBIMI HOPMbI, MO3BONAIOWME HE YUNUTbIBATb AEMOHCTPATUBHOE
HeXenaHue pebeHka KOHTAKTUPOBATb C OAHUM W3 POANTENel NPNU PAcCMOTPEHUM CyAamu CropoB
0 nopsake 06weHNs ¢ pebeHKom™, CywwecTByOLan HOPMATUBHAA 6a3a NPU3HAHA NOMHOCTbIO COOT-
BETCTBYIOLLEI KOHCTUTYLIMOHHBIM NPUHLMNAM 1 06eCreunBalolLeil Heo6XoaUMblil 6anaHc MHTEPeCcoB
BCEX YUACTHUKOB CEMENHbIX NPABOOTHOLIEHUIA.

B cutyaumax, Korga HecoBepLIEHHONETHUA MOMHOCTbIO OTKA3blBAETCA OT BUPTYaNbHOro oblye-
HUS C POAMTENEM, NPOXUBAIOWNM OTAENbHO, CyAY, HA HaW B34, HEOOXOAUMO BbISCHUTb NPUYM-
Hbl U1 MOTUBbI TAKOTO pelleHus. Mpn 3ToM COrnacHo nocTaHoBneHuto MneHyma BepxosHoro Cyaa PO
0T 27 mas 1998 . N2 10* u n. 1 c1. 65 CK PO cyf TONbKO B MCKNIOUMTENbHBIX CY4asX Bpase 0TKa3arb
3TOMY POAMTENIO B YAOBNETBOPEHUN UCKA 06 onpeaeneHnn Nopsaka ero yuactus B BOCMUTAHUM pe-
6eHka. OCO6eHHO ecnu BTOPOIl POAUTENb U3MEHWUA UAKU NNAHUPYET U3MEHUTb MECTO XUTENbCTBa,
y Hero BaxToBblil MeTOA PaboTbl U T. . NP1 3TOM BaXXHO YuUTbIBATb No3nLMi0 BepxosHoro Cyaa PO,
KOTOpbIA 06palllaeT BHUMAHNE Ha TO, UTO HENOCPEACTBEHHOE UCMIONHEHME PeLleHNn 0 NopsaKe 06-
LeHNA C pebeHKOM He MOXET NpeBpaLLaTbCs B CPEACTBO AaBNeHUS Ha pebeHKa 1 pofuTens, ecim 3to
YrPOXaeT NCUXMKE CAMOro HeCOBEPLIEHHONETHEro%,

(DuHaHcoBas 063aHHOCTb 06eCNeunTb HECOBEPLIEHHONETHErO COOTBETCTBYIOLMMU CPefCTBaMN
cBa3u (HOyTOYK, TenedoH, KOMMbIOTEp, Beb-kamepa B 3aBUCUMOCTM OT BO3pacTa U (1) UHaHCOBbIX
BO3MOXHOCTe) BO3M1araeTca Ha 060X poauTeneil B paBHbIX 40MAX. B cnyyae ecnu pebeHok mnaate
Cemu N1eT, TO POAUTENb, C KOTOPbIM ONpeseNneHo ero MecTo XUTeNnbCTsa, MOXET N0 CBOEMY XenaHnIo
NPefoCcTaBnATb CBOM CPELCTBA KOMMYHUKALMN,

2. NHdopmaums o HOBbIX yUaCTHUKAX NepefaeTcs B CNyxOy cyfebHbIX NpUCTaBoB, KOTOPbIE NOA-
KNIOUAIOT HeCOBEPLIEHHONETHUX /IeTeil (CTapLue Tpex N1eT) u poauTeneil K Npunoxexuo «Tepputopus
06LLeHNs 1 foBEPUAN.

Mpu [O6POCOBECTHOM 1 OTBETCTBEHHOM POAUTENLCTBE, KOrfa 06a poauTens 0CO3HAI0T, UTo pac-
TOpPXXeHNe b6paka NpeKpallaeT Cynpyxeckne NPaBOOTHOLWEHUSA, HO HUKAK He POJUTENbCKME U MO-
HUMAIOT 3HAUUMOCTb U HEOHXOAUMOCTb 0BLEHNA ¢ 060UMU POLUTENAMN, BUPTYANbHOE 06LEeHNe

“  Onpegenenune KonctutyumonHoro Cyaa PO «06 oTkase B MPUHATAN K PACCMOTPEHMIO %anobbl rpaxaankm . Ha HapyLwe-
HUe KOHCTUTYLMOHHBIX NPaB ee HEeCOBEpPLIEHHONETHErO CbiHA CTaTbeil 57 CemeitHoro kopekca Poccuiickoit Depepauuny»
o1 30 mas 2024 r. N2 1267-0.

“  TNoctaHoBneHue MneHyma BepxosHoro Cyna PO «O npumeHeHUM Cyfami 3aKOHOAATENbCTBA NPU Pa3peLleHinin CnopoB,
CBSI3aHHbIX C BOCMUTaHUEM AeTel» oT 27 mast 1998 1. NO 10, btonneTeHb BepxosHoro Cyaa P®, 1998, N 7.

0 0630p cynebHON npakTuku BepxosHoro Cyaa PO NO 4 (yTs. Mpe3uanymom BepxosHoro Cyaa PO 26.12.2018 r.), bronneteHb
BepxosHoro Cyga PO, 2019, N° 8.
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B MPUNOXEHUN OCYILECTBNAETCA Ha 6a3e noacucTembl UM Ha OCHOBE MyNbTUMOAANbHbIX MOAENeH,
KOTOpble He BYYT COXpaHATb aHanu3upyemble AaHHble. OCHOBHAsA 3afjaua NPUNoXeHUs npu Jo6po-
COBECTHOM W OTBETCTBEHHOM MOBEJEHUN poauTeneil — obecneueHne 6e3onacHoro U KoHduUaeH-
LManbHOro BUPTYanbHOro o6uieHns. 06paboTka 1 XpaHeHne MHMOPMALMKM C UCnonb3oBaHuem WK
OCYLIECTBNACTCA B IKCMPAOPAUHAPHOM NOpAOKe U MoJIbKO M0 peweHuro cyda.

Tak, B Cllyuae nojauu xano6bl OT OfHOMO U3 POAUTENEN Ha HApYLIEHNUA PelleHus cyaa: Hecobio-
JieHne rpatnka BCTPey, arpeccBHOE NOBE/IEHNE OIHOTO 13 POUTENEIA, KOTOPbIE BAMAIOT HA NCUXM-
yecKoe CoCTosHNE pebeHKa, BO36YXIAeTCA UCMONHNTENbHOE NPOU3BOACTBO 1 aKTUBUPYETCA Cnefy-
10N amzopumm pa6ombl @ NpunoXeHuu:

1. Cyne6Hblit NPUCTaB-UCNONHUTEND 06PALLAETCA B CY C XOAATANCTBOM 06 YCTaHOBNEHUM Hafl-
30pa (MOHMTOPUHIA) Haf BUPTYaNbHbIM O6LEHNEM B NPUNOXeHUM «Tepputopus o6uieHUA
" 0BepUa».

2. PoguTenu u pebeHok B 0643aTenbHOM NOPAAKE NPeayNPexaaoTcs, uto ux obLieHe HaxoauT-
€A N0J, MOHUTOPUHIOM Cye6HOTO NPUCTABA-UCNONHUTENS.

3. ICKYCCTBEHHbIN WHTENNEKT aBTOMATUYECKM (UKCUPYET HApyLieHUA [OTrOBOPEHHOCTEN
(Hanpumep, HecobnioAeHNe PACcMNCAHNA BCTPEY) W TONbKO MO JOMOMHUTENIbHOMY 3anpocy OT Cy-
[e6HOT0 MPUCTABA-MCMONHUTENSA aHANKU3UPYET NEPENNCKY MeXay POAUTENAMM, onpeaends IMoLm-
OHaNbHYI0 TOHANbHOCTD, BbIABNAA MOTEHLMANbHO KOH(MNNKTHbIE UNN arpeccuBHble hopMynupoB-
K. HECOMHEHHO, CYLIECTBYIOT PE30HHbIE OMAceHNs 0 NpaBoMepHOCTH nepenaun UW coctaBnequs
3aKMIOUEHNA OTHOCUTENbHO HANUuMA UAK OTCYTCTBUA (DAKTA HEMUCMOMHEHUA Cyfe6HOro pelleHus.
JlymaeTcs, uto 1 Ha COBPEMEHHOM 3Tare, 1 B JaXe B JaneKom 6yayliem Henb3a 6y1eT NpefocTaBnATh
N BO3MOXHOCTb MPUHUMATD PellieHNe OTHOCUTENbHO CTONMb TOHKMX W IeNMKATHbIX OTHOLEHUH, KO-
TOpble CYWECTBYIOT MEX/Y peBeHKOM 1 ero pogutenamu, 6e3 yueta UHAMBUAYANbHbIX 0CO6EHHOCTEN
KaXJoro pebeHka 1 poguTens, UCTopun 1 cneLndukn X B3auMOOTHOLIEHMUI, He TOBOPS Yxe 06 oT-
HOLUEHMAX NPOXMBAIOLLAX OTAENbHO poauTeneil (1a 1 BOo6LIE YenoBeueCKIX OTHOLIEHUAX B LIETIOM).
MmeHHO noatomy U nomkeH NpeaocTaBnATb OTUET Cyne6HOMY NPUCTaBY, KOTOPbIA U onpesenset
He06X0UMOCTb TOUGUHOW 1 (U1) NONHOWM NPOBEPKM, NOCNe NPOBENEHNA KOTOPOR OH thopmupyeT
3aKnioueHune. Cyne6HbIN NPUCTAB-UCNONHUTEND BNpaBe OTCMEXMBATb BbIXOA B CETb, 3anpaliuBaTh
NH(OpPMALLI0 MO OTCYTCTBUIO pebeHKa NN poauTeNs B CETU B Ha3HAUYEHHOE Bpems. MokasaHus cy-
ne6HOro NpucTaBa UCMONHUTENA TaKke ABNAIOTCA [10KA3aTeNbCTBOM Hef06POCOBECTHOCTM OfIHOIO
U3 poguTtenen.

4. o UTOramM MPOBEPKM C YUETOM 3aK/oUeHus cyaebHoro npuctasa-ucnonHutens A dopmu-
pYeT OTueT AnA cyaa u poguteneir. Gopmar oTueTa, B KOTOPOM OH BYET NPeACTaBAATLCS, JOMKEH
cofiepxarb /jary, Bpems, CyTb HapyLeHns, NoATBepKaloLIMe MaTepuanbl (CKPUHLIOTbI COOBLIEHNI,
3anucy 3MeHeHnit B pacnucanum). CynebHblii NPUCTaB-UCNONHNTENb NPOBEPSAET OTUET U B 3aBUCK-
MOCTM OT COBCTBEHHOTO YCMOTPEHUSA YTBEPKAAET UK PEAKTUPYET.

OTMETMM, UTO, BO-NEpPBbIX, B 3aPYBEXHbIX CTpaHax yxe Gonee ABYX AeCATUNETUIA UCMONb3YeT-
€A PEeXUM KOHTPONMPYEMbIX MOCELIEHNI, UMK, UHAYE CKA3aTb, O6LiEHEe MO/ HAaA30pPOM, KOTopble
npeanaralT CTPYKTYPUPOBAHHBIA KOHTAKT MEX[y PoAuTeNneM u pe6eHKOM B MPUCYTCTBUN TPETHETO
NNLQ, OTBETCTBEHHOTO 3a HabniofeHne 1 6e30MacHOCTb YYaCTHUKOB®. icnonb3oBaHne HelTpanb-
HOW TPETbeil CTOPOHbI NS KOHTPONSA TAKOTO 061LIEHNA HEOBXOAMMO NPYU HANUUMK B MaTepuanax aena

% Cp. cOOTBETCTBYIOWME NONOXeHUA DNOPUICKOro CTaTyTa 0 Haa3ope 3a nocewexunami (Fla. Stat. § 753.01(2025), http://www.

html), nonoxexus Bocbmoit KHuru CoumanbHoro kopekca frepmanum (Sozialgesetzbuch [SGB] Achtes Buch [VIII] § 18(3)
(Ger.) m ®panuy3ckoro rpaxaaHckoro kogekca (Code civil art. 373-2-9 (Fr.)).
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(haKTOB XECTOKOro 0bpalLeHus ¢ AeTbMU, PAKTOB, CBUAETENLCTBYIOLMX O MOBbILEHHOM KOH(ANK-
Te MeXAy PoANTENsMU, 0 3N10yNOTPebAEHNM POJUTENSAMN NCUXOAKTUBHBIMU BELLECTBAMU, O NPo6e-
Max C MCUXMYecKum 340poBbem (Oehme et al., 2021, p. 131). Bo-BTOpPbIX, KaK MOKA3biBAET OMbIT
OTAENbHbIX IOPUCANKLNIA, PacNpOCTpaHeHne TPe6GOBAHMI PEXIUMA KKOHTPOMMPYEMbIX NOCELLEHNI»
BO3MOXHO W Ha BUPTya/nbHOE 06ILEHNE™. KaK MUHUMYM TaKOW ONbIT UMEN MEeCTo B Nepuof pacnpo-
crpanenus COVID-19 (Oehme et al., 2021, p. 134).

CoOTBETCTBEHHO, WUCMOMb30BaHME CYAe6HOr0 NPUCTABA-UCMONHUTENS C Lenblo Co6nofeHus
npas pebeHka 1 poanTens, NPOXMBAIOLLETO OTAENbHO, HEe NPOTUBOPEUUT CAOXKUBLIEMYCS MUPOBOMY
OnbITY B laHHON chepe, 1, Gonee Toro, NPU3HAHO JOCTATOUHO I (EKTUBHBIM MEXAHU3MOM.

Monaraem BO3MOXHbIM 334yMaTbCA Haj TeM, 4TO6bl MOHUTOPUHI BUPTYANbHOTO OOLLEHUS
NpN HanUUUM KOHGAUKTHBIX CUTYaLMIA HA3HAUYANCA He Ha CTaguK UCMONHUTENbHOMO NPOM3BOACTBA,
KaK Mbl pefiaraem, a pelieHnem cyaa npu nogave 3asasneHus no ct. 5.35 KoAl PO. 31o byaerT, € oa-
HOW CTOPOHbI, COOTBETCTBOBATb MEX/YHAPOAHON MPaKTUKe U OCHOBHbIM Hauanam cemMeiHoro 3a-
KOHOAATeNbCTBA, C APYrOM — YCIOXHATD M YBENNUMBATL MO BPEMEHN BeCb NpoLecc obecneyeHuns
UCNONHEHUA pelleHus cyaa. Mpeanonoxum Kenc: ecTb pelleHne cyfa 06 onpeneneHun nopsaaka
06LeHns pebeHka C poauTenem, NPOXMBAIOLLMM OTAENbHO, KOTOPOE He UCMONHAETCS, COOTBETCTBEH-
HO, HE0HX0AMMO BO36YANTb UCMONHUTENBHOE NPOM3BOACTBO. ECNN Mbl CMOMb3yeM NPeaNOXEHHbIN
anropuTM, To y Hac 6yayT 3aduKCMpoBaHHbIE J0Ka3aTeNbCTBA AN cyaa. Ecnu MOHUTOPUHT BUPTYanb-
HOTO 06LEeHNA BYAET HA3HAUATbCA PELIeHMeM Cyaa nocne OTAeNbHOro0 Pa3bupaTenbCTBa, TO Kakue
[I0Ka3aTeNbCTBa CTOPOHA CMOXET NpeAcTaBuTb? CUNTaeM, UTo laHHbI BONPOC HYXAaeTcs B AONON-
HUTENbHOM PACCMOTPEHUM, U UCCNeAyeM ero B Gnumxaiiem Gyayuiem.

Monaraem, 4To 0CBELOMAEHHOCTb YYACTHUKOB O MOHUTOPUHIE BUPTYANbHOIO O6LLEHNSA HEe UMeeT
NPUHLNNNANBLHOIO 3HaueHNUs. KoppekTMpoBKa NoBefeHMA Noj BAUAHMEM TaKOr0 KOHTPONsA cama
no ce6e 03HauaeT JOCTMXEHWE UCKOMON Lenu — obecneueHne Hagnexalero obuieHus pebeH-
Ka C OTAeNbHO NMPOXMBAKLWMM poauTenem. HanpoTue, HECMOCOOHOCTb UM HEXenaHue YyyacTHU-
ka afanTMpoBaThb CBOE MOBefeHNe KOCBEHHO CBUAETENbCTBYET O €ro POAUTENbCKOW Heaobpoco-
BECTHOCTW, HE3aBMCUMO OT TOr0, UCXOAMT /N 3TO OT MaTepu Ui oTua. laHHbIe MOHUTOPUHIA MOTYT
BNOCNEACTBUN UCMONb30BATbCA KaK [OKAa3aTeNbCTBA B MHbIX CYyAEBHbIX Mpoueccax: 06 YKIOHe-
HAW OT MCNOMHEHUA POAMTENbCKMX 06A3aHHOCTEM, O 3NOCTHOM HEUCMOMHEeHUN cyne6Horo pe-
LIeHMA C BO3MOXHOW Nepefaueil pebeHka apyromy poautenio u T. A. Npu 31om KntoueBas dyHk-
LU NpunoxeHus «Tepputopus O6LWEHNUA U AOBEPUA» — UMEHHO obecreyeHue KOMMyHUKayuu,
a peweHne 06 UCNONb30BAHWUK OTYETOB CYAEOHOrO NPUCTaBa-UCMONHUTENS OCTAeTCA npepora-
TUBOW 3aMHTEPeCOBaHHbIX poauTenein U pebeHka, AOCTUTLIEr0 YeTbipHAALATUNETHErO BO3pacTa.
Mpennaraemas Mofenb paspeleHns npobnembl noaaepxaHus obLieHNns poauTtenen ¢ pebeHKom,
Ha Hal B3rnAf, COOTBETCTBYET KOHCTUTYLIMOHHOMY NPUHLMMY HENPUKOCHOBEHHOCTM YaCTHOM XU3-
Hu (ct. 23 KoHctutyuum P®) 1 OCHOBHbIM Hayanam CeMeiHOro 3aKOHOAATENbCTBA, B YACTHOCTU
HeJI0NyCTMMOCTY NPOM3BONbHOIO BMELIATebCTBA KOro-nn6o B aena cembi (ct. 1 CK PO), a Takke
npaBam pebeHka, 3akpenneHHbiM B CK PO 1 KoHBeHLMM 0 NpaBax pe6eHka®. B koHTekcTe 0c060i
KOHCTUTYLIMOHHON 1 NpPaBOBOM LEHHOCTM AETCTBA GanaHC NpaB Ha HENPUKOCHOBEHHOCTb YacT-
HOW XW3HU 1 POAMTENbCKMX NPaB HE MOXET 6bITb HAPYLIEH, NOCKOMbKY UCNONb30BaHNE TaKoW MO-
Jenu HanpaBneHo Ha 3a60Ty 0 HPABCTBEHHOCTU, HM3NUECKOM U NCMXNUYeckon 6e30nacHoCTi pebeH-

2 K TaKkomy BbIBOAY NMpuwen, K npumepy, huHckui 3akoHogatenb. Cm.: Laki lapsen huollosta ja tapaamisoikeudesta
annetun lain muuttamisesta (Act Amending the Child Custody and Visitation Rights Act) (Fin.), 190/2019, 9 b § (8 Feb.
2019), https://www.finlex.fi/api/media/statute/696127/ mainPdf/main.pdf?timestamp=2019-02-07T22%3A00%3A00.000Z

5 KoHBeHuMs 0 npaBax pebeHka, npuHaTa 20 Hos6ps 1989 r., CbopHuk foroBopos O0H, T. 1577, c. 3.

56 ESSAYS



Liuchposoe npaso. Tom 6, N@ 3, 2025, c. 34-66
E. B. EpoxuHa / LndpoBoe poanTenbcTeo

Ka, UMeeT Lienbio 0becrneyeHne ero Hauyulmx NHTEPecoB B KOHTEKCTE COXPAHEHUA POACTBEHHDbIX
OTHOLIEHMIA 1 NPEeMCTBEHHOCTM NOKONEHNA KaK TPAAULMOHHON CeMeNHOW LEeHHOCTU. Mo aHano-
MM MOXHO MCMONb30BaTb NOCTaHOBNEeHMe KoHCTUTyumoHHoro Cyaa PO, KoTOpbIi He Hawen nop-
TBEPXAEHUS HapylWweHns KoHcTuTyumn PO npu ncnonb3oBaHUmM OAHMM U3 pa3BefieHHbIX poauTenei
NPOrpaMMHbIX CPEACTB POANUTENCKOTO KOHTPONS, AAXE €CAIN NPU 3TOM CTaHYT U3BECTHbI KaKne-nu-
60 haKTbl CEMENHON XU3HM APYTOT0 POAUTENS: «...0ORNUTENb B CUTYaLMK, KOTOPYIO OH Cy6beKTuB-
HO OLLeHMBAET KaK NpefCTaBAAIOWYI0 peanbHyto Yrposy Ans UHTepecos ero pebeHka, 4OCTaTOuHO
OrpaHnyeH B Bblbope crnocoboB YCTaHOBEHUS U NOATBEPKAEHUA HEHAANEXALLero Xxapakrepa no-
BEEHNA NO OTHOWEHNIO K pebeHKy ApYrux nuL Ans NoCaenyloWero NpUHATAA CBOEBPEMEHHbIX
1 HEOOXOAMMBIX MEp... eCIU CUTYALMSA, NOBAEKIWAs cO6MpaHNe CBeeHNI C MCMONb30BAHUEM COOT-
BETCTBYIOLLEr0 NPOrPaMMHOr0 CPeACTBa, PACCMATPUBAETCA POAUTENEM KaK NPeACTaBnALWas yrpo-
3y Ans hU3MYeCcKon HempUKOCHOBEHHOCTU pebeHka Unn ero hopMMpyHOLLENcs NCUXUKKM C AOCTa-
TOUHOI CTeneHblo 060CHOBAHHOCTM (He MCKIUAA 1 YKa3aHHOrO 406POCOBECTHOTO 3a6nyKaeHus),
370 He MOXET He YUMUTbIBATbCA NPU YroNOBHO-NPABOBON OLEHKe COOTBETCTBYIOWErO AesHus. NHoe
He CornacoBbIBaNOCh 6bl C LENAMN KOHCTUTYLIMOHHO-NPABOBOIO 3aKpenneHns NpuopuTeTHOCTM Je-
TeN B roCyfapCTBEHHOI MONNTUKe POCCHN, @ TaKkKe C KPUTEPUAMU COPA3MEPHOCTI OTPaHNUYEHIs
npas»*. lNonaraem, UTo BCe BbIlECKA3aHHOE MOXET ObiTb NPUMEHUMO U K UCNONb30BAHUIO NpPU-
noxexus «Tepputopus 06LEHNA 1 [OBEPUSAY, MOCKONbKY MpU OTCYTCTBUN KOH(NMUKTA 1 Xanobbl
AaHHbIe, KaK yxe 6bINo CKa3aHo, He BYAYT COXPAHATbLCA, @ NPY UX BOSHUKHOBEHWUI MOXHO FOBOPUTb
06 yrpo3e Haunyuwmum nHTepecam pebeHka, ero NCUXMKe U CeMeMHbIM LLEEHHOCTAM 1, COOTBETCTBEH-
HO, yuacTue Cyae6HbIX NPUCTABOB-UCNONHUTENEN 060CHOBAHHO.

B upeane npunoxexne «Tepputopus 06LEHNS W AOBEPUS» JOMKHO ObiTb WHTErPUPOBAHO
¢ ®efepanbHON rocynapcTBEHHON MHGOPMALMOHHON CUCTEMON KEAMHBIA NOPTan rocyaapCTBEHHbIX
W MyHULUMNANbHBIX yenyr (yHKumit)» u TAC «MpaBocyane» Ans aBTOMATUUECKOI Nepefaun JaHHbIX.
BaxHo co3patb uHTepdeiic (Application Programming Interface, API) ana 06MeHa JaHHbIMK C rocy-
AAPCTBEHHbIMU CUCTEMAMI B PEXUME PeanbHOro BPEMEHU, MPUMEHSATb 3alnpoBaHHble KaHanbl
CBA3M ANA 3aWLMUTbI JaHHBIX. BO3MOXHA afanTauus uHtepdeinca Npunoxenns Ans NoaroToBKM otue-
TOB B ()OpMaTe, NPUHATOM CyAeHHbIMU OpraHamu.

Micnonb3oBaHue Takoro Tuna LugpoBoro NHCTPYMeHTa 06/1afaeT CeayoWwmMMI 3HAUUMbIMI ipe-
UMyLLECTBAMN.
= Q6ecneyeHne HeMTPanbHOW Cpefbl, NO3BONSIOWEN UCKIIUNTL PeBeHKa U3 LEeHTPA KOH(MKTA

1 OTPAHNUMTb €r0 YYaCTUe B HAMPSIKEHHDIX, @ MOAYAC U TOKCUUHDIX, OTHOLIEHUSX MEXAY POAU-

TensAmu, fienas HeBO3MOXHbLIM UNU 3aTPYAHUTENbHBIM BO3NIOXKEHUE HA HEro pONK nepefaTyumka

UHGopMaLMN.
= O6ecneueHne knbepbesonacHoi cpesbl, NO3BONAIOLEN NPEAOTBPATUTL B3NOMbI aKKAyHTOB He-

COBEpLLEHHONETHNX.
= YCTpaHeHue UyBCTBA BUHbI 1 TPEBOXXHOCTY Y HECOBEPLIEHHONETHNX, UCNOMbL3YIOWMX COBPEMEH-

Hble CPeACTBa CBA3N BTaliHe OT POAUTENS, MPOXNBAIOLLET0 C HUMK. [IeT! He AOMKHDBI 6bITb BbIHY-

KEHbI BbIOUPATb MeXJY POAUTENSMMU, ECAIN Te pacTopriu Gpak.

[laHHOe LthpoBOE NPUNOXEHME NO3BOUT:
= B OKaTble CPOKM YBEAOMMTb COOTBETCTBYIOLME FOCYAAPCTBEHHDIE OPraHbl O HAPYLIEHUAX B OTHO-

LWeHWN NpaBa pebeHKa u poamnTens, NPOXMBAIOLLEro OTAENbHO, HA 06LLEHMEe UK UHBIX HapyLe-

HUAX NPaB pebeHka;

5 MocTaHoBneHue KoHctutyumonHoro Cyaa PO «Mo aeny o npoBepke KOHCTUTYLMOHHOCTY YacTh NepBoi CTatblt 137 Yro-
NoBHOrO Kogekca Poccuiickon MefepaLian B CBA3M ¢ xano6on rpaxgaquna M. 0. Bunbke» ot 18 aHBapsA 2024 1. N2 2-11.
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= MPeaocTaBNATb 06bEKTUBHbIE AaHHbIE A1 MPABOOXPAHUTENbHbIX U UHbIX OPraHOB Npu nogave
3anBNeHns o0 Bo3bYxaeHn aena no u. 2 u (unn) 3 cr. 5.35 KoAN PO u ans cynebHbix pasbupa-
TeNbCTB;

= aflanTUpOBaTb OKYMEHTALLAIO U OTUYETbI AN POCCMICKIX CYA0B U NPABOOXPAHUTENbHbIX OPraHOB.
Hawe npeanoxeHne NonHOCTbIO COOTBETCTBYET COBPEMEHHOMY 3aKOHOAATENbCTBY, HE NPOTUBO-

peUnT CNOXMBLLEACS CYAeOHON NPAKTUKe N OTBEUAET NepcrnekTUBam LudpoBu3aLun®™ n HaumoHanb-

HbIM Liensam pa3suTua Poccuiickon Gegepauun’,

Puckn BHEAPEHNA N UCMONb30BAHNA NPUNOXEHUA «Teppmopml Oﬁl.I.I,BHI/Iﬂ 1 10BEPUA»

Cpean 0CHOBHbIX puckoB 3(h(heKTUBHOrO MCMNONb30BaHUSA NPUNOXeHUs «Tepputopus 06LEeHNs
W [0BepuA» KaK WHCTPYMeHTa, 06ecneunBaloulero [OMONHUTENbHbIA BUA O6WEHUA pa3BefeH-
HOrO poauTens U pebeHKa, HEOOXOAUMO BblAeNUTb BMELATENbCTBO POAMTENSA, C KOTOPbIM Mpo-
XWBAET pebeHOoK. BmewwaTenbCcrBo MOXET NPOMCXO[UTb PA3ANUHBIMU CNOCOGAMKU, HO HaUMeHee
KOHTPONUpyembIMU 1, CNeA0BATENbHO, Hanbonee onacHbIMM ANS COXPAHEHUS TeNbIX POACTBEHHDBIX
OTHOLLIEHNI ABNAIOTCA HeNpenocTaBneHue pebeHKy TUXOro U YeaWHEHHOTo NPOCTPAHCTBA ANs 06-
wewus (Saini et al., 2013, p. 132), HamepeHHOe Co3AaHNe LWYMOBOro (hOHa, aKTUBHOE 1 arpeccuBHoOe
BMELIATeNbCTBO B OHMAH-061IEHNe, NOACNYLINBAHNE Pa3roBOpa U T. A.

K npumepy, § 153.015(c) CemeiiHoro kogekca Texaca 3aKpennsaer 0643aHHOCTb poauTeneil obecre-
unBaTb «3NEKTPOHHOE 06LLEHNe C pebeHKOM C COBMI0AEeHIEM TON Xe KOH(UAEHLMANBHOCTY, YBaXe-
HUA 1 AOCTOMHCTBA, KOTOpble NPEeAOCTABNAIOTCA BCEM ApyriM (hopMam JOCTyna» BO BPeMs pa3roBo-
pa c Apyrum poautenem®,

B cBolo ouepesb, § 3100 CemeliHoro kofekca KanudopHuu®® cogepxut ctporuir 3anpert (nog
yrpO30M YrONOBHOTO HaKa3aHus) Ha YMbILINEHHOE 1 6e3 COrnacus BCex CTOPOH KOHMUEHLMANbHO
KOMMYHUKaLMN UCNONb30BaHUe 3NEKTPOHHOO YCTPOICTBA ANA YCUNEHUS UNKM 3aNuCK 3BYKa C Lie-
Nbl0 NOACNYLWINBAHUA UNK 3aNUCU KOH(UACHLMANBHON KOMMYHUKALMK, HE3ABUCUMMO OT TOTO, 0CY-
LLECTBNAETCA NN KOMMYHMKALMSA MeXay CTOPOHAMI B WX MPMCYTCTBMW UAK C nomowybto Tenerpada,
TenedhoHa unu apyroro ycrpoiictaa (§ 632 YronosHoro Koaekca KanudopHun®).

Monaraem, yTo YronOBHOE Haka3aHWe He OTBEYaeT LeNAM COXPAHEHWA POACTBEHHbIX OTHO-
WeHNIA 1 ABNAETCA upe3mepHbiM. Mpeanaraem KBanuduumposatb Takue AENCTBUS poauTener
no u. 2 n 3 cT. 5.35 KoAl PO, ncnonb3ys B kauecTBe [0Ka3aTenbCTB faHHble, NONYYeHHble bnarofa-
pA UCMONb30BaHNIO NPUNOXKeHUA «Tepputopus obLeHns n aosepus». COOTBETCTBEHHO, TEKCTOBbIE
CO06LLEHMS UNU BUAEO3ANNCH, COXPAHEHHbIE NOCE BO3OYXAEHNUA UCNONHUTENbHOMO NPOU3BOACTBA
U CBUAETENbCTBYIOWME O MPEHEOPEXEHUN WAN HEHAANENAWMX CUTYauusX, NOTEHLUANbHO MO-
ryT 6bITb MCMOMb30BaHbI B 1eNax 06 U3MEHeH!N YCNOBNI ONpefeneHus MecTa XIUTenbCTBa pebeHka
npu co6n0eHMN NPaBMn A0Ka3biBaHNSA 1 KOHPUAEHLNANbHOCTH.

% Yka3 Mpe3upenTa PO «O CrpaTeruum pa3sutus MHGOPMaLMOHHOro obuiectsa B Poccuiickont ®epepauinn Ha 2017-2030 rr.y,
0T 9 mas 2017 r. N@ 203, CobpaHue 3akoHogatenscrsa PO 2017, N° 20, Cr. 2901.

% Yka3 Mpe3upenTa PO «O HaunoHanbHbix Lensx passutus Poccuiickon GepgepaLum Ha nepuog Ao 2030 roaa 1 Ha nepcnek-
TMBY A0 2036 roga» ot 07.05.2024 N° 309. CobpaHue 3akoHoaatenbcTsa PO. 2024, NO 20, Cr. 2584.

% Tex. Fam. Code Ann. § 153.015 (2025), https://statutes.capitol.texas.gov/Docs/FA/ htm/FA153.ntm#153.015
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Pa3pa6oTka NpoLeaypbl KOMNNAeHca 3awuTbl MepcoHanbHbix AaHHbIX (privacy compliance)
ANS TaKoW NNathopmbl SBASETCA KPUTUUHBIM ACMEKTOM, MOCKOMbKY NPW UCNOMb30BaHUM AAHHOM
nnathopmbl GyneT HeNPepbIBHO OCYLLECTBAATLCA Nepeaya AaHHbIX O IMUHON U CEMENHON XNU3HN
(hu3myecknx nuL, nx KOCBEHHAs 1 npsmas 06paboTka 1 XpaHeHue.

OCHOBHas Lenb AaHHOW NpoLeaypbl NpunoxeHns «Tepputopus 06LLEHNS U OBEPUS» MOXET
3aK/i0uaThCA B 06€CneueHny 3aluTbl NepcoHabHbIX AaHHbIX Nonb3oBaTenei (pogutenei, geten),
MUHUMN3ALMM PUCKOB HAPYLIEHUS KOH(UAEHLNANBHOCTM U COOTBETCTBMN HALMOHANbHBIM N MEX-
[YHApOAHbIM 3aKOHAM.

OTMETUM, UTO MHOTIe rocyAapCcTBa HOKYCUPYIOTCA HA MPUHATUN 3aKOHOAATENbHbIX aKTOB 0 3aLLu-
Te NepCcoHanbHbIX AaHHbIX. Tak, B 2018 T. BCTYNUA B Cuy eBponeickui 06U pernameHT o 3awute
nepcoHanbHbIX JAaHHbIX (GDPR)®, B 2020 1. — 3aKoH bpasunun «O 3awuTe nepcoHanbHbIX JAHHbIX»
(Lei Geral de Prote¢do de Dados Pessoais)". B 2023 r. 6bin NpUHAT 3aKoH NHAMK 0 3awwmTe LM POBbIX
nepcoHanbHbix AaHHbix (Digital Personal Data Protection Act)®. BONbWIMHCTBO HOPMATUBHO-NPABO-
BbIX AKTOB 0 3alL1Te NEPCOHANbHbIX JAHHBIX TPEOYIOT OT KOMNAHMI CO3AaHNSA CUCTEM CO BCTPOEHHON
3aWWTO NepCoHanbHbIX AaHHbIX (privacy by design) u cuctem KOHGDUACHLMANBHOCTY NO YMONUYAHMIO
(privacy by default).

B Poccum aHanorom Takux aktoB siBnsetca GeaepanbHblii 3aKOH «O NepPCOHANbHBIX AaHHBIX»E,
ITOT 3aKOH C Y4eTOM HALMOHANbHBIX 0COGEHHOCTEN perynupyet coop, 06paboTky, XpaHeHue 1 3alm-
TY NepCOHanbHbIX AaHHbIX FPaXAaH:

1) cornacus cy6beKTOB laHHbIX Ha 06paboTKy X MHDOpPMALNK;

2) obecneyeHns 6e30MacHOCTI AaHHbIX U COBNIOAEHUA NPaB NONb30BaTeNel, TakNX Kak AOCTynN
1 yaaneHne JaHHbIX.

B nocnefiHme rofibl yxectoyatoTca TpeboBaHNA K KOMNAHUAM MO NIOKaNU3aLmMn JaHHbIX U yBenu-
unBatoTCA WTpadbl 33 HapywweHus B 06nacTh LMGPOBOIA He30MacHOCTU®,

OfHUM 13 ABHBIX PUCKOB ANA (PU3NUYECKUX NNL, B CBA3M C UCNONb30BaHUEM NnaTdopMbl GyaeT
OrpaHNYeHHbIA KOHTPOMb HAZ NepPCOHaNbHbIMI AaHHbIMU. M0 CyTH, y NoAb30BaTeNnen HeT abcontoT-
HOTO NPaBa Ha AaHHble (BMAE03anucu, ayAno3anucy, TeKCTOBbIE COOBLIEHNSA), KOTOPbIE HAXOAATCA
B IMYHOM KABUHETe UK B apxmBax NpUNoXeHus. Hu oanH U3 nonb3osateneit N1athopmbl He MOXET
yTO-NN60 YAANUTL MW OTPEAKTUPOBATb. OfHAKO, XOTA CTPYKTYPA TAaKOrO MPUIOKEHUS OrpaHnunBa-
€T BO3MOXHOCTY No/b30BaTeNen no ynpasneHuto NUUHON U CeMeHONM NHGOPMaLen, 3aapXuBIUpo-
BaHHble laHHble JOMKHbI XPAHUTCA B 6a3ax, NOCKOMbKY MOTYT ABNATLCA AOKa3aTeNbCTBaMM B Cropax
0 BoCnuTaHuu Aetell. COOTBETCTBEHHO, BO3HUKAET OMpaBAaHHOe 6ECNOKONCTBO MO MOBOAY TaKuX
OMACHOCTeN, KaK B3/10M 633 NPUNOXEHWS, BO3MOXHbIE 1eNCTBUS HER06POCOBECTHBIX COTPYAHUKOB,
obecneumBatowmx paboty nnathopmbl.

BO3MOXHOE peLueHne HaMm BURUTCS B CIEAYIOLYNX acneKTax 06paleHns ¢ AaHHbIMK NONb30BaTeneil.

60 Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with regard to the Processing of Personal Data and on the Free Movement of Such Data, and repealing Directive 95/46/EC
(General Data Protection Regulation), 2016 0.J. (L 119) 1.

6 Lei No. 13.709, de 14 de Agosto de 2018, as amended by Lei No. 13.853, de 8 de Julho de 2019, Diario Oficial da Unido de
8 Setembro 2019 (Braz.).

&  Digital Personal Data Protection Act, 2023, No. 22 of 2023 (India).

8 (epepanbHblil 3aKoH «O NepcoHanbHbIX AaHHbIX» OT 27 utons 2006 r. N2 152-03. CobpaHue 3akoHoAaTenbcTBa PO, 2006,
NO 31(1u.), Cr. 3451.

6 €30 mas 2025 roa yBenuueHbl pasmepbl WTPAdOB No 06weMy COCTaBY HapyLieHNs B 061aCTU NEPCOHANbHBIX AAHHDIX,
BefieHbl HOBble coCTaBbl (DenepanbHblil 3akoH «O BHeCeHNM u3MeHeHwit B Kopekc Poccuiickoit Deaepaunn 06 agMuHm-
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1. 06pabotka ZaHHBIX GUMYECKHUX JINLL

Cornacme Ha 06paboTKy NepPCOHaNbHbLIX AAHHbIX HECOBEPLIEHHONETHUX NO 06LWemMy npaBuiy
npefocTaBnAeTca 3aKOHHbIMU npeacTaBuTensamu®, OfHaKo, NOCKONbKY paHee HaMu NPOABMIaNca Te-
31C 06 YCTaHOBNEHMM peLleHnem cyaa rpaduka BUPTYanbHOro 06LEHNA pebeHkKa C ero poauTtenem,
JaHHoe TpeboBaHWe BCTYNaeT B CUCTEMHOE NPOTMBOpPEUME C HOpMaMM cemeilHoro npasa. OTka3
O[LHOTO poANTeNs NPesoCTaBUTb COMNacke Ha BUPTYalbHOE O6LWEHWe, MPU HANUYMN BCTYNUBLUETO
B CUNY CyNe6HOro akTa 0 NOPAAKe O6LIEHNS, HA Hall B3rMAA, HE UMEET IopuanYeckoin cunbl (oguH
"3 pouUTeNneil He BNPaBe CaMOCTOATENbHO 3aNPeTUTh 06LATLCA PeBEHKY C APYTUM POAUTENEM) I MO-
KET paccMaTpPUBATLCA KaK HApYLIeHWe NpaBa POANTENS U pebeHKa Ha 06LLeHIe, TaK U HEUCMONHEHNe
CyAe6HOro pelueHus.

OfHaKO Mbl NOHUMaEM, UTO, BO-MEpPBbIX, HEOOXOAMMO 0becrneunTb cobniofeHne GegepanbHoOro
3aKkoHa «0O nepcoHanbHbIX AaHHbIX» U (DeaepanbHOro 3akoHa «06 WHopmauun, MHGopMa-
LMOHHBIX TEXHONOTMAX U O 3awmuTe MH(opMaLuu»®, a BO-BTOPbIX, 3TO NpPeaOKEHNe Bbi30BET
y pAfa poauTenen HeaoBoNbCTBO. Ho Nio6oe MHoe pelleHre NoBieyeT 3a C0601 BO3MOXHOCTb PoO-
AuTens, ¢ KOTOPbIM ONpefeneHo MecTo MPOXUBaHWA pebeHkKa, 3M10ynoTpebnaTb CBOMMU Poau-
TeNbCKUMI NpaBaMi, OTKa3biBas B NPeA0CTaBAeHNN Takoro cornacus. C Apyroit CTOPOHbI, MOXHO
cobnocTn TpeboBaHMA YNOMSAHYTbIX )efepanbHbiX 3aKOHOB, NPEeAOCTaBUB NPaBO AaBaTb COMMa-
CMe Ha 06paboTKy AAHHbIX HECOBEPLIEHHONETHEr0 PoauTeNto, NPOXMBAKLLEMY OTAENbHO. Beab
COTMACHO POCCUIICKOMY 3aKOHOAATENbCTBY NpaBa POAMTENel paBHbl BHE 3aBMCUMOCTU OT TOrO,
C KEM M3 HUX MPOXWUBAaeT pe6eHoK. /6o MOXHO KBanuguuupoBaTb OTKA3 POAUTENS, COBMECT-
HO MPOXUBAKOLEro ¢ pebeHKOM, NpefoCTaBUTb cOrnacue Ha 06paboTKy NePCOHANbHBIX AAHHbIX
Kak 3noynotpe6neHne npasom u hopmy hakTUUeCKOro YKNOHEHUS OT UCMOMHEHNSA, BCTYMUBLUETO
B 3aKOHHYIO CUAY CyAeBHOro aKTa, onpeaensiowero nopaaok obuieHns ¢ pebexkom (no noruke
cT. 10 TK PO n cT. 55, 66 CK P®). B nofo6HbIX CNyuasx npaBoBbiM OCHOBAHWEM 06PabOTKM AaH-
HbIX Lenecoo6pa3Ho paccmMaTpuBaTb HEOHXOAUMOCTb UCMONHEHNA 06A3aHHOCTEN, BbITEKAWMX
n3 cyne6Horo pewenns (a63. 314.1¢ct. 6 1 u. 8. cT. 9 O3 «O nepcoHanbHbiX AaHHbIX»). Elie 0aHUM
BApMaHTOM peLleHus 3T0ro BONPOCa MOrMo 6bl 6biTh (B N3BECTHON Mepe YCIOBHO) NPUMEHeHue
OrOBOPKU O NUUHBIX U cemerHbx Hyxaax (4. 2 cT. 1 ®3 «O nepcoHanbHbIX AAHHbBIX»), BbIBOAA-
Wwas Taky 06paboTky U3 obwero pexuma O3 «0 nepcoHanbHbIX LAHHbBIX», TOCKONbKY OHa byfeT
OCYWECTBAATLCA UCKMIOUNTENDHO A OPraHu3aLum U noaaepKaHns obuieHna (6e3 u3bbITOUHO-
ro PacnpOoCTPAHEHUs AHHDIX U PN HE HApYLIEHNN NpaB pebeHka).

B nio6om cryuae faHHbIi BONPOC OCTAETCS 33 PaMKaMy HAaCTOALLEN HAayuHON PaboTbl U NOANEXUT
AanbHenlwemy u3yyeHnto.

JlomkHbl cobntoaatbea ctaHaapTbl Ana VU u 06g3aTenbHO HaLMOHANbHbINA CTaHAAPT POCCUCKOA
®epepauun TOCT P UCO/M3K 420012024 «lACKYCCTBEHHbIM UHTENNEKT. CUCTEMA MEHEMKMEHTa»?,
WAEHTUYHDIA MEXAYHapoAHOMY cTaHaapTy ISO/IEC 42001:2023%. B nepcnekTuBe, Npu BbIXoAE nnar-
thopMmbl 3a Npeenbl HaLMOHANbHOTO PbIHKA NOTPe6YeTCs COOTBETCTBUE TPE6OBaHNAM €BPONENCKOro

% Y.6 cT. 9 DepepanbHOro 3aKoHa «0 NepcoHanbHbIX AAHHBIXY.

5 (egepanbHbli 3aKOH «06 MHOPMALMK, MHGOPMALMOHHBIX TEXHONOMUAX 11 0 3aLLuTe UHGOPMALUKY OT 27 nons 2006 .
NQ 149-(3. CobpaHue 3akoHoaatenbcTsa PO, 2006, NO31 (1 u.), Cr. 3448.

HaumoHanbHblil cTaHaapt PO TOCT P CO/MIK 42001-2024 «MCKYCCTBEHHDIA MHTENNEKT. CUCTEMA MEHeKMEHTay, YTB.
1 BBEfiEH B ieiCTBIE Npuka3om MefepanbHOro areHTCTBa Mo TeXHUUECKOMY PerynnpoBaHmMio  METPONOorum OT 28 OKTA-
6ps 2024 1. N© 1549-CT.

8 International Organization for Standardization. (2023). ISO/IEC 42001:2023: Information technology — Artificial intelli-
gence — Management system. https://www.iso.org/standard /42001
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061iero pernameHTa o 3aluTe NePCOHANbHbIX AaHHbIX®, PernameHTy EC N 2024/1689 06 yCTaHOB-
NIEHUN COTNACOBAHHbBIX NPABWA B OTHOLIEHUN UCKYCCTBEHHOTO WHTENNEKTA WA aHANOTUYHBIM Ha-
LINOHA/bHbIM 3aKOHAM WHBIX CTPaH O 3alLuTe AaHHbIX U WU, a Takke ctanaapty 1SO/IEC 27701:2019
(pacwmpsatowmit ISO/IEC 27001 v ISO/IEC 27002) B uacTi ynpaBneHus peXumMom KOHMUAEHLMANbHO-
CTW iaHHbIX 11 UX TPAHCTPAHUYHON Nepeaaven’.

2. XpaHeHue JaHHbIX

NN Ha paHHOW nnathopme AOMKeH CO6UpaTb AaHHbIE, UCXOAA W3 MPUHLMUNA MUHUMU3ALMU™,
Moacuctema UM Ha OCHOBE MyNbTUMOAANbHbIX MOAENE He BYIET COXPaHATb aHanuU3upyembie
JaHHble, 33 WCKIOUEHUEM ClyyaeB MPAMOTO YKasaHWUA Monb3oBaTeNned WM MOfepaTopoB npu-
noxeHns (Hanpumep, cynebHbIX NPUCTaBOB-UCNONHUTENeN). NpeanaraeTcs UCMONb30BaTh OTeye-
CTBEHHble MyNbTUMO/IA/bHbIE MO/IENN HA OCHOBE peLleHni KoMnaHuii «Haeke» u «Cepy. Mpu huk-
CUPOBAHUN KOH(AMKTHBIX CUTYALNil, MonaraeM, HeT Heo6XoAMMOCTU YCTaHABNNBATb ANUTENbHbINA
CPOK XpaHeHNs, 10CTaTOYHO OAIHOTO ro/1a, a 3aTeM HEOBXOAMMO UX AHOHUMU3NPOBATD.

3. Mepeaaya AaHHbIX

Mepegaya [OMKHA OCYLIECTBAATLCA TONbKO WKU(POBAHHAS, NpUYem C WMGPOBAHMEM AAHHbIX
B nokoe 1 Tpax3ute (Advanced Encryption Standard (AES) 256 nnu Bbiwe). HyxHo o6ecneuutb npo-
3pauHOCTb ANTOPUTMOB, OCYWECTBAATb PErynApHble ayauTbl U NeHTecTbl (He pexe ogHOro pasa
B NONOAA U NOCNE 3HAYMTENbHBIX 06HOBAEHUI). He06X0AUMO 3aKpenuTb 0643aHHOCTb YBEAOMAATD
nonb30BaTeNell B TEUEHWUN CYTOK B C/lyuae B3710MA U YTeUKM faHHbIX.

CToumocTb pa3paboTku Takow NNaTdopMbl MOXET CUNbHO BapbUPOBATLCS B 3aBUCUMOCTHU OT fe-
Taneit: nnarchopm (i0S, Android, Be6-Bepcus ans MK), ypoBHA KacTOMU3aLMMU HeRpPOCETH, ry6uHbI
nHTerpaumm ¢ focycnyramu (tpebyet API-gocTtyna v cobniofeHna perynauni), yHKLuuoHana «upry-
anbHOro poAMTeNbCTBay (4ar-60Tbl, BUAEO, AHANUTHKA).

3akntoyenue

Mocne pacTopweHns 6paka BO3HUKAET CNIOXHAs CUTyauus, Tpebytolwas rocyaapcTBeHHOro obec-
neyeHns B3aMMOfeCTBUA BCeX TpeX CYGbeKTOB POAMTENbCKOrO NPAaBOOTHOLIGHNSA, YTO6bI rapaHTy-
poBaTb 6narononyune pebeHka 1 yA0BNETBOPUTL MHTEPEChl 060UX POAUTENEA.

Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with regard to the Processing of Personal Data and on the Free Movement of Such Data, and repealing Directive 95/46/EC
(General Data Protection Regulation), 2016 0.J. (L 119) 1.

7 Regulation 2024/1689, of the European Parliament and of the Council of 13 June 2024 Laying down Harmonised Rules on
Artificial Intelligence and Amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858,
(EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act),
2024 0.). (L 1689) 1.

7 International Organization for Standardization. (2023). ISO/IEC 27001:2019: Security techniques — Extension to ISO/IEC
27001 and ISO/IEC 27002 for privacy information management — Requirements and guidelines. https://www.iso.org/ru/
standard/71670.html

7 TIpUHLMN MMHMMANU3Ma B MCKYCCTBEHHOM WHTENNIEKTe OCHOBbIBAETCA HA Tpe6oBaHMAX CT. 5 MefepanbHoro 3akoHa
«0 nepcoHanbHbIX AaHHbIX» (COOTBETCTBUE 06bEMA AAHHBIX LieNsM 06paboTKM 1 3aNPeT Ha U36bITOUHOCTD) M UHTEpRpe-
TUPYETCA HaMIn Kak MPONOPLMOHANbHOCTb: «CO6Upail N 06PabaTbiBail POBHO CTONBKO AAHHbIX, CKOMKO HYXHO AS 3asB-
NEHHbIX Lieneny.
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Bcem eTam npuxoAmMTCs afanTupoBaTbCs K XXKU3HM C OAHUM POANTENEM BMECTO ABYX, W 3TOT Npo-
Lecc ans 60MbWMHCTBA OCTATOUHO CNOXEH. ONHON U3 BaXHEeNWUX npobnem sBNAETCA noaaepka-
HWe KOHTAKTa W OTHOLIEHMI C POAUTENAMU, He NPOXMBAIOLWMUMI C HUMU. [leTh, KOTOpbIE He BUAENNCD
C POANTENAMM, XXMBYLLAMI OTAENbHO, TaK YacTo, KaK UM XOTeNoCb Obl, UM HE UMeNKU KOHTaKTa C po-
AUTENAMU, HE MPOXMBAIOLMMM C HUMU, CKNOHHBI CUNbHEE MepeXnBaTb Ppasnyky.

MOCTOSIHHOE 1 HEOJHOKPATHOE CO3flaHne NPENnATCTBUI, 33 UCKAIOUEHMEM 0CO6bIX CNyUaeB, KOrja
370 BPeANT NHTepecam pebeHKa, MHCTPYMEHTanu3alLua aeTei, KoTopas 3aKiouaeTca He TONbKO B UC-
MoNb30BaHUI HECOBEPLIEHHONETHUX ANA NPUUMHEHUA BPeaa bbisLieMy napTHepy (BO3MOXHO, nyTem
NULWEHNA UX BO3MOXHOCTI MONMb30BATbCA NMPABOM HA OBLIEHNE), HO U B HABA3bIBAHUN UM PONeN,
KOTOpble He NOAXOAAT HU ANA X BO3PACTa, HU ANA CUTYaLN, B KOTOPOI OHU HAXOAATCH, HN ANs 3a-
LMILEHHOTO NONOXEHUS, KOTOPOE O/MKHO 6bITb UM rapaHTUPOBAHO B PpaMKax CeMeNnHON Suenki, AB-
NAKOTCA HEAONYCTUMbIMMY.

«BuMpTyanbHoe POAMTENbCTBOY, HECMOTPSA Ha TO UTO ABNAETCA OTHOCUTENIbHO HOBOW KOHLENLMEN,
3aKOHOAATeNbHO YperynnpoBaHo B psfe CTpaH. bonee Toro, Ha MMPOBOM PbiHKE B HACTOALLEE BPeMs
[I0CTaTOYHO MHOTO OHNAWH-NPUNOXEHUN, NO3BONAOWLMX OCYILECTBAATD OHNANH-06LEHNE B paMKaX
[I0TOBOPEHHOCTEN pa3BefieHHbIX POAUTENeN, a B OTAENbHbIX TOCYAAPCTBAX poAUTENel 06A3YI0T Uc-
No/nb30BaTh TAKOW BUA NPUNOXKEHUI.

MpoBefieHHOe UCCNefoBaHME NOKa3ano, YTo POCCUIACKOE 3aKOHOAATENbCTBO HE COAEPXKUT HOPM,
NPensTCTBYIOWMX BKIIOUEHUIO B pelieHne cyaa rpadiuka «BUPTYanbHOTO POAMTENbCTBA» Kak A0NOoN-
HUTENbHOTO CPeACcTBa 06LeHNs ¢ pebeHKoM. Ha Haw B3rnag, pekomeHgauun BepxosHoro Cyna PO
no 06s3aTeNbHOMY BK/THOUEHNIO Neprnoaa «BUPTYanbHOro POANTENbCTBAY NO3BOMMAM Bbl COXPAHUTD
IMOLMOHANbHbIE 1 POACTBEHHbIE OTHOLEHNS.

B nccnenoBaHmm npeanoxeHbl pa3paboTka, BHEAPEHUE M BapMaHTbl UCMONb30BAHUA NPUOXe-
HUA C NpepnaraemMbiM Ha3BaHnem «TeppuTopus 06LEeHNs 1 [oBepus» C npumeHeHuem NN, uHterpm-
POBAHHOTO C rOCYAAapCTBEHHbIMM CTPYKTypami, ANs NpefocTaBneHns LMgpoBoro KOMMYHMKATMB-
HOr0 NpPOCTPAHCTBA ANA 06LIEHUA pa3BefeHHbIX PpoauTenei ¢ pebeHKom 1 (UKcaLuu HapyLeHui
nopsaka obLeHus.

OTMeTuMM, UTO, KaK 1 BCe 0CTaNbHOE, NPOrpamMMHoe obecneueHne N COBMECTHOM paboTbl MO-
XET ObITb MCMONb30BAHO Pa3BeAEHHbIMM POANTENAMU HEef0O6POCOBECTHO, €CIM OHWU HE TOTOBbI
CTaBUTb MHTEpeChl JeTen Ha nepBoe mecTo. Ho, MCNOMb3yA ee, BCE e MOXHO CHU3UTb BEpOAT-
HOCTb Bpaxae6HOro B3auMOAEMCTBUA U UCKNIOUMTD JieTeN U3 B3aUMHDbIX IMOLMOHANbHbIX Pa36bu-
paTenbCTB, a Takke NOMOub poauTensm chopmupoBaTb HENTPanbHble OTHOWEHUA Pagu Gnaro-
nonyuus CBOMX fieteid. bnarogaps AOCTynHbIM LUMpPOBbIM TEXHONOTMAM AeTU 6biCTpee U nerue
ananTupyloTCA K nepuoay nocTpa3BofHbIX OTHOWEHNIA, BYayYM YBEPEHbI B TOM, UTO CMOFYT NOro-
BOPUTb C OAHUM MAK 060UMI POAUTENSMM B NH06GOE BPEMS NPU HEOOXOAMMOCTI N HE UCMbITbIBATb
Mpy 3TOM YyBCTBO BUHDbI.
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SAMUCH: OPUAMYECKME NOAXOAb
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AHHoTauuA

CraTbs MOCBALEHA WCCNENOBAHNI0 HE[OCTATOYHO Pa3pabOTaHHbIX B OTEUECTBEHHOW KPUAMYECKOW Hay-
Ke BOMPOCOB O NMPABOBOI NMPUPOAE YUETHOM 3aNnCK B MHAOPMALMOHHON cucTeme (Ha MpUMepe coumanb-
HbIX CETeit), @ TaKKe 0 NPABOBOM CTATYCe JIALA, UMEIOLEr0 3aKOHHbIA UHTEPEC B 3ALUTE NPUHARTEKALLMX
eMy yuyeTHbIX 3anuceil. Ha npakTuke Ans 0603HaueHus Cy6bekTa, 0613AAIOWEr0 KOHTPONEM Haf YYETHON
3aMUCblo, MCMONb3YITCA TEPMUHbI «MOMb30BATENbY, «06MARATENbY, «YYACTHUKY, «NPaBoo6najatenby,
«COBCTBEHHUK» 1 np. Llenb nccnepoBanuns — chopmynnpoBatb Hay4HO 06OCHOBAHHbIN BbIBOA O NPABOBOK
npupoae npaB Cy6bEKTOB B OTHOLWEHWM YUYETHbIX 3anucer Kak PacnpoCTPAHEHHOTO BUAA BUPTYaNbHbIX
06bEKTOB, @ TaKKe pPaccMOTPeTb 0COBEHHOCTU MX NPABOBOTO PeXKUMa. ABTOPOM PacCMOTPEHbI CyLieCTBYI0-
lMe B HayKe MOAXOAbI K ONPeJeNneHnio NpaBoBOro PEXMMA YYETHOI 3anncKh Kak 06beKTa MH(OPMALMOHHbIX
n (1n) rPaKAAHCKNX NPABOOTHOWEHWIA. C yUeTOM aHaNN3a NPABONPUMEHUTENbHOIR NPAKTUKM CORAMHEHHbIX
LitatoB Amepukn n MefepatnsHoil Pecny6niuku fepmanns no BONPOCY NPUHAANENHOCTM NPaB HA YUYETHYIO
3aMuUCb B COLMANBHON CETU CAenaHbl BbIBOAbI O ABOWCTBEHHOM NPUPOAE YUETHON 3aNNUCK KaK BUPTYanbHOMO
o6bekTa. Mpu NpoBEAEHNM MCCNEA0BAHNA MCMONb30BANNCH KAK 06LeHayuHble (aHanu3, CMHTE3, aHanorus),
TaK W YACTHOHAYuHble MeTOAbl (CPaBHUTENbHO-MPABOBOIA, OPMANbHO-IOPUANYECKIA METOADI). MPUHUMAs
BO BHUMAHMe Tekylee COCTOHNE MHGOPMALMOHHOTO U FPaXAAHCKOT0 3akoHOAaTeNbCTBA Poccuiickoil Depe-
pauuu, aBTop npeanaraet u3meHeHus B GegepanbHbiii 3akoH ot 27 nions 2006 r. N2 149-®3 «06 nxdopmavuy,
NH(OPMALMOHHBIX TEXHONOTMAX 1 0 3aLLuTe MHGOPMALNIAY, HANPABNEHHbIE HA YCTPAHEHNE CYLLECTBYIOWErO
npasoBoro npobena 1 BHeCeHNe ONPefeNeHHOCTI B 06LLECTBEHHbIE OTHOLEHWS, CBA3aHHbIE C MCMONb30Ba-
HMEM YUETHbIX 3aniCell B COLMANbHBIX CETAX. [lenaeT BbIBOA O TOM, UTO YUETHAsA 3anucb ABNAETCA 06HEKTOM
NH(OPMALMOHHBIX NPABOOTHOWEHUA — LU(POBbIMIA AAHHbBIMU, UH(OPMALNOHHbIE NPABOMOUNS B OTHO-
WweHnmM KoTopbix (Hanpumep, npaso 06MaaHNs U NPaBO Ha NPefoCTaBieHUe JOCTYNA K YUETHOM 3anucu)
B YCNOBUAX IKOHOMUKN [AHHbIX N LM(POBON IKOHOMUKN NPUOBPETAKT XapaKTEPUCTUKY WMYLLECTBEHHbIX
npas Ans Leneii yyacTua B rpaxaaHckom o6opoTe. MonyyeHHble pe3ynbTaTbl MOTYT 6bITb UCNONb30BaHbI B 3a-
KOHOZATENbHOI 1 NPABONPUMEHUTENbHOI AEATENbHOCTI, B TOM YNC/E NPV Pa3PeLleHm COPOB, CBA3AHHbIX
C NPUHAANEXHOCTbHIO YYETHBIX 3aMNCeNA, @ TAKXKe NPU NCCNef0BaHUN NPABOBOK NPUPOAbI MHbIX PAa3HOBUAHO-
CTeil BUPTYasbHbIX 06bEKTOB (LN(POBLIX BANIOT, FOMEHHDIX UMEH 1 Mp.).
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Abstract

This article examines issues that have been insufficiently developed in Russian jurisprudence concerning
the legal nature of accounts in information systems (on the example of social networks) and the legal status
of persons who have a legitimate interest in protecting their accounts. In practice, various terms such as
“user”, “owner”, “participant”, “rights holder”, “proprietor”, etc. are used to refer to the entity that controls an
account, which serves as a common type of virtual object. In setting out to formulate a scientifically sound
conclusion about the legal rights of account subjects, we consider the features of their legal regime. Existing
approaches to defining the legal regime of an account as an object of information and/or civil legal relations
are analyzed in the light of law enforcement practice in the United States of America and the Federal Republic
of Germany concerning social network account ownership to draw conclusions about the dual nature of ac-
counts as virtual objects. The study is based on general (analysis, synthesis, analogy) and specific methods
(comparative legal and formal legal approaches). Proposed amendments to Federal Law No. 149-FZ of July 27,
2006 “On Information, Information Technologies, and Information Protection” are aimed at eliminating the
existing legal gap and bringing certainty to public relations related to the use of social media accounts. It is
concluded that an account is an object of legal relations and digital data, the information rights to which (e.g.,
right of ownership and access to the account) acquire the characteristics of property rights in the context
of the digital data economy for the purposes of participation in civil circulation. The results obtained can
be used in legislative and law enforcement activities, including in the resolution of disputes related to the
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ownership of accounts, as well as in the study of the legal nature of other types of virtual objects (digital
currencies, domain names, etc.).

Keywords

virtual objects, digital assets, digital data, information, account, information holder, property right, digital
right, social media
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Beeaenue

CywwecTBYIOLMIA ONBIT NOCTPOEHUS BUPTYanbHbIX UTPOBbIX BCENEHHbIX MOKA3bIBAET, UTO Mexay
X NONb30BATENAMM UPE3BbIYANHO WIUPOKO PACMPOCTPAHEHbI OTHOLIEHWS, CBA3AHHbIE CO CAENKAMN
Nno OTUYXAEHUID 06BEKTOB BUPTYanbHOrO Mupa. C TOUKM 3peHnst 06bIYHOTO Nonb3oBaTens (yHK-
LMOHan NOfO6HbIX BUPTYanbHbIX MUPOB NPeAoCTaBNseT eMy BO3MOXHOCTb NPOAAThb, KynuTb N160o
noAapuTb onpefeneHHble 06beKTbl. B KauecTBe MpuMepa MOXHO NPUBECTM TOProBYK MAOLWAAKY
BupTyanbHoro mupa Second Life (https://marketplace.secondlife.com/). Awanoruusas cutyaums
11 B HbIX MHOTOMO/b30BATENbCKIX BUPTYabHbIX MipaXx'.

Kak yka3aHO B aHanMTUUYECKOM OTYETe KOHCANTMHIOBOW KomnaHuu Verified Market Research?,
OCHOBHble 06MacTy, B KOTOPbIX OCYLLECTBASETCA 060POT BUPTYaNbHbIX TOBAPOB — 3TO COLMANbHbIE
ceTw, BUPTyanbHble Mupbl (Hanpumep, Second Life) m MHorononb3oBatenbckue Urpbl (Hanpumep,
Dota 2, League of Legends v fip.). K nepeuHio BUPTyanbHbIX MUPOB HEO6XOAUMO TaKXKe OTHECTH fe-
LeHTpanu3oBaHHble cpeabl Sandbox, Decentraland, PlanetlX v T.n. Mpu 3TOM pa3rpaHuyeHne BupTy-
aNbHbIX MMPOB 1 MHOTOMONb30BATENbCKNX UTP HE COBCEM KOPPEKTHO, TaK KaK YKa3aHHbIE KaTeropuiu
COOTHOCATCA KaK 06LLee 1 YaCTHOE?,

B nuTepatype nogHMManacb npobnema, CBA3aHHas C ONpeseneHneM MecTa, KOTOpoe 3aHUMAKT
B MPaBOBOIA CUCTEMe NpaBa Nonb3oBaresnei (YUacTHUKOB) BUPTYasbHbIX CPe B OTHOLEHMN CO3aa-
BaeMblX, MCMOMb3YEMbIX U OTUYKAAEMbIX BUPTYANbHbIX LEHHOCTEN. M0 HaleMy MHEeHUIo, Takne npa-
BOMOUMA He OTHOCATCA K Chepe WHTeNNEKTYaNbHbIX NpaB, a NPUMEHeHNe NULEH3MOHHON Moaenu
K OTHOLIEHUAM CTOPOH UCKYCCTBEHHO (Panin, 2022, p. 52).

' Decentraland. Terms of Use 99 1-2, § 124. https://decentraland.org/terms/; Planet IX. Terms & Conditions.
https://netempire.planetix.com/legal

MHOronob3oBaTenbckue Urpbl ¢ 060pOTOM BUPTYAsIbHbIX MPEAMETOB, KOTOPbIA B OGMLMANbHONA NIOCKOCTH OCYLe-
CTBNAAETCAA NOCPEACTBOM TOProBOV NOLAAKM, OPraHU30BaHHOI NPaBO06NAAATENEM BUPTYANbHOIO MDA, NPEACTABAAOT
06011 0fiHY U3 PAa3HOBUBHOCTEN BUPTYaNbHbIX MUPOB. [Ipyroil pa3HOBUAHOCTbIO BbICTYNAOT BUPTYaNbHble CPefibl, Ha3bi-
BaeMble «necouHnuamm» (sandboxes), K uMcny KOTOPbIX CEyeT OTHECTI BUPTYanbHbIi Mup Second Life.
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B HacTosee Bpems CyliecTBYeT 06beKTUBHAA NOTPE6HOCTb B HayuHOWM pa3paboTke Bompoca
0 MPaBoOBOM PeXMMe BUPTYa/bHbIX LieHHOCTel (06beKToB) . C yueTom UX MH(HOPMALMOHHO-NPaBO-
BOW Npupofbl Lenecoo6pasHo MCNONb30BaTb MHCTPYMEHTAPU HAyKW MHAOPMALMOHHOTO NnpaBa’
ANA NOUCKA NOAXOAALLMX NPABOBbIX PELIEHNI U PA3BUTUA HAYYHOM AUCKYCCUN MO AAHHOMY BOMPOCY.
Mpwn 3TOM HE0HXOANMO YUUTHIBATD TEKYLLEE COCTOSHME MH(OPMALMOHHOTO 3aKOHOAATENbCTBA.

Cneumanuctamn B 06nacT NH(OPMALNOHHOTO NpaBa HEOAHOKPATHO OTMEYANoCh, YTO B HACTOSA-
Lee Bpems NH(OPMALMOHHOE 3aKOHOAATENbCTBO UCMbITbIBAET TPYAHOCTH, CBA3AHHbIE C OTCYTCTBUEM
B3aWMOCBSI3aHHOr0 HOPMATMBHOMO MOHATMIIHOTO annapara, B pamkax KOTOPOro CreLpanbHble KaTe-
ropun 6epyT Hauano B NOHATUAX 6onee 06Lero nopsaka. B uactHocty, B. b. HaymoB 060CHOBaHHO
yKa3bIBAET, UTO aKTyanbHas pegakuusa OefepanbHOro 3akoHa ot 27 uons 2006 r. N© 149-03 «06 uH-
(hopmavyu, NHPOPMALMOHHDIX TEXHONOTUSAX 1 O 3aLuTe MH(opMaLmMu»® (nanee — 3akoH 06 nHGopMa-
LK) NCMONb3YET PasMuHble KaTeropuin B OTHOLIEHNM NH(OPMALMOHHON Chepbl: 06LLee NOHATUE «06-
nagartenb UHGopMaLun», KOTOpoe JOMKHO BbITb CUCTEMOOHPA3YHOLMM B paMKax MH(OPMaLMOHHOIO
3aKOHOfATeNbCTBA, B HEM (DAaKTUUECKN OTCYTCTBYET, a B 3aKOHOAATENbHbIX HOBENNAX, HanpoTUB, YNo-
TpebnseTca TepMUH «BNafenewy» NpUMeHUTENbHO K CaliTaM B CeTi IHTEPHET, HOBOCTHBIM arperatopam
" NPOrPaMMam /1l 3NEKTPOHHO-BbIUMCANTENbHBIX MawwmH (Naumov, 2018, pp. 32-39).

Tak, B. b. HaymoB noguepKuBaert, uto OfHUM U3 KPYMHbIX JOCTKEHNI HAYKN MH(OPMALMOHHOTO
npaga B Hayane 2000-X IT. 6bin OTKa3 OT UCMOMb30BAHNUA TEPMUHOB «COOCTBEHHUK» U «BNaaenew»
UH(opmaLK, KoTopble cywecTBosanu B GefepanbHom 3akoHe ot 20 espans 1995 r. N 24-03 «06
UHopMaLyK, MHopMaTH3aLMM 1 3aLuTe MHOpMaLMKY, NOCPESCTBOM X 3aMeHbI Ha «obnapaare-
N MHOPMALMN» N «NTULLO, KOTOPOMY NPeAOCTaBNeH AOCTYN K MH(opmaLuny». B HacToswwee Bpems
yKa3aHHbIIA pe3ynbTar hakTMUeckn okasanca yrpaueHHbim (Naumov, 2018, pp. 33-34).

K cxofiHbIM BbIBOfAM 06 OTCYTCTBUM TEPMMHONOMMYECKOTO eAMHCTBA B MH(OPMALMOHHOM 3aKO-
HopatenbcTBe npuxoguT /1. K. TepelieHko, KOTOpas yKa3biBaeT Ha (hyHAAMEeHTaNbHOE, C ee TOUKM
3peHus, NpoTMBOPeYmne, 3aknouarLleecs B cnegytowem. B 2020 r. B KoHcTutyumio PO 6bin0 BHe-
CeHO MNOHATME «060POT LMGPOBLIX AAHHBIXY», COAEP)KAHNE KOTOPOro He 6blNo PacKpbITO HAa YpPOBHE
0TPacneBoro 3akoHoAaTeNnbCTBas, Mpu 3TOM TEPMUH «0BOPOT» YKA3bIBAET NPEX/e BCEro Ha 3KOHO-
MIUYECKYI0 COCTABASIOLLYI0 ONepaLuin ¢ TakuMu AaHHbIMK. C Touku 3peHus /1. K. TepelueHko, Heob-
XOLMMO ONpeaenuTb, BKMIOUYAET NN CMbICIOBOE MHOMECTBO «UH(hOPMALLMA» B KAUeCTBE COCTaBHOM

“  Top BUPTYanbHbIM 06HEKTOM B HACTOALLEN CTaTbe MOHUMAETCA COBOKYMHOCTb AAHHBIX, YaCTb MH(OPMALMOHHON cuCTe-
Mbl, UMEIOLIAS PEAsIbHYI0 IKOHOMUUECKYIO LLeHHOCTb (Hanpumep, yueTHas 3anuch, LOMEHHOE UM$, BUPTyanbHas Baniota,
umMpoBas BanioTa, BHYTPUUrPOBbIE NPEAMETDI U p.).

5 Tlpu NpoBeAeHUN UCCNeoBaHUS aBTOP PYKOBOACTBOBANCS TEOPETUUECKUMI NONOKEHUAMU HAYYHON LIKONbI MHGOPMA-
LMOHHOTO Npasa, ChopMMPOBAHHON B pamkax IHCTUTYTa rocyaapcTea u npasa PAH (ocHoBononoxuuk — W.J1. bauuno).
C no3uMuyii AaHHOW HAy4HOW WKOMbI NOA MH(OPMALMOHHBIM NPaBOM NMOHUMAETCA KOMNEKCHAA OTPacib POCCUACKOTO
npasa, perynupyowas o6bLiecTBeHHbIe OTHOLEHNA B 061aCTn 060poTa uHdopmauyn (c6opa, co3paHus, XpaHeHus, pac-
MPOCTPAHEHNS, UCMOMb30BAHNA U NPou.) (Aanee — MHOPMALMOHHbIE NPABOOTHOWWEHIA). B npeaMeT HHAOPMALMOHHO-
NMPaBOBbIX HAYYHbIX NCCNENOBAHWNIA BKIOYEHbI BOMPOCHI MPABOBOTO Pexuma uHhopmauun, B ToM yncne nHhopmaum-
OHHbIX 06bEKTOB, BOMPOCHI MPABOBOTO CTATyca CY6bEKTOB MH(OPMALMOHHBIX OTHOWEHNIA (HANpUMep, nonb3oBaTenei
coumanbHbIx ceTert), goctyna k uHdopmaumn u ap. Cum.: Bachilo et al., 2017; Polyakova & Troyan, 2025.

6 (MenepanbHbli 3aKoH «06 MHGOpMaLKMK, MHGOPMALMOHHDIX TEXHONOTUAX 11 0 3alLuTe MHOPMaLUKy ot 27 nons 2006 .
N2 149-03, CobpaHme 3akoHoaatenbcTea PO, NO 31,2006 ., cT. 3448 (yactb I).

7 OepepanbHblii 3aKoH «06 Hdopmaumu, nHdopmaTusaumm 1 3awmte nHdopmaummn» ot 20 despans 1995 r. NO 24-03,
Cobpanue 3akoHogartenbcrsa PO, NO 8, cT. 609.

& CM. n. «m» CT. 71 KoHcTuTyumm Poccuitckon Defepatin, NpUHATON BCeHAPOAHbBIM rofocoBaHueM 12121993 ¢ u3MeHeHUsiMM, 010~
6GpeHHbIMK B X0f€ 061Lepoccuitckoro ronocosaxus 01.07.2020, http://pravo.gov.ru/proxy/ips/?doc_itself=&nd=102027595#10
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yacTu «LcpoBble AaHHbIE» UN B COBPEMEHHDBIX TEXHOMOTNYECKMX PEanusiX OHN ABNSIOTCA HOBOIA
NpaBoBOil KaTeropuei, oTNNUHOI oT «uHdopMmaumun» (Tereshchenko, 2022, pp. 102-104).

K 6onee pewntenbHbiM BbiBOAaM npuxoasT A. B. Mun6anees u E. B. XonogHas B pa3paboTaHHOM
UMK npoekTe KoHuenuuu NpaBoBOr0 perynnpoBaHns MeTaBCENEHHbIX, @ UMEHHO, 4TO LMdpoBble
JaHHbIE ABNAKTCA KNIOUEBbIM aKTUBOM B YCIOBMAX 3IKOHOMUMKMN AAHHbIX 1 MeTaBCENEHHON 1 TpedyioT
OTeNbHOr0 3aKOHOAATENbHOTO PErynnpoBaHus NyTeM BKIKOUEHWUS B HOPMATUBHbIE aKTbl Onpese-
neHus undpoBbIX AAHHbIX U NPABOBbIX PEXMUMOB 060pO0Ta pa3HbIX TUMNOB AaHHbLIX’. E. B. XonogHas
OTZeNbHO NOAYePKMBAET HEOOXOAMMOCTb 3aLNTbI «NPaBa COOCTBEHHOCTN» HA 06BEKTbI, CO3aHHbIE
¢ ncnonb3oBaHuem metascenenHbix (Kholodnaya, 2024, p. 119).

Mpu3HaHUe B HayuHbIX UCCNEf0BAHNAX IKOHOMUUECKON COCTABMAIOILENA AAHHBIX W UX KBaNM-
(huKaumMio B KauecTBe aKTMBA M ToBapa cneayeT noaaepxarb. MOgO6HbIN NOAXOA COOTBETCTBYET
COBPEMEHHbIM TeHeHLMAM Pa3BuUTUS CeTu VIHTEpHET, K YMCny KOTOPbIX OTHOCAT OpMEHTALMI0
Ha [aHHble, HajeneHue Monb3oBaTeNel 3NeMeHTaMu BNAfEHUS B OTHOWEHUM BUPTYaNbHbIX
LLleHHOCTE, KOTOPbIE OHM CO3/AK0T U UCMOMb3YIOT, NPeA0CTaBNEeHNE UM BO3MOXHOCTU YNpaBneHus
faHHbiMu (Krause, 2024, pp. 1-10).

0603HaunM, uTo yKa3aHHble BONPOCbI HAXOAATCA Ha NepeceyeHun WHHOPMALMOHHOMO NpaBa
1 TPaXAaHCKOro NpaBa, Npuuem nocnegHee B CUNy 0TpacneBon NPUHAANEXHOCTU JOMKHO perynu-
pOBaTb OTHOLIEHWSA, CBA3AHHbIE C IKOHOMUUECKUM 0BMEHOM, B TOM UMC/Ie OCOXHEHHbIM MHOP-
MaLMOHHO-TEXHONOTUYECKUM 3NemeHTOM. OfiHAKO LMBUNMCTMYECKON HayKe B OTpbiBe OT UHOp-
MaLMOHHO-NPABOBOI COCTaBAAIOWEN He BCEraa YAAeTcs OfHO3HAUHO pa3pellaTb BO3HMKaKOWME
NpaBoBble KONNKU3MU, UTO MOXHO NPOCNEANUTb Ha NpUMepe NPOAOMKAILINXCA UCKYCCUI O npa-
BOBOW Npupofe 6e300KyMeHTapHbIX LeHHbIX 6ymar, it poBbIX (hUHAHCOBbIX AKTUBOB, JOMEHHbIX
VMEH 1 np.

AHanu3 nonb3oBaTeNbCKMX COMMALIEHUI U UHbIX I0KYMEHTOB, 3aK/HOUaeMbIX C NONb30BaTENSAMU
(yuacTHMKamMI) BUPTYaNbHbIX CPef, JIEMOHCTPUPYET, UTO CY6bEKTbI COOTBETCTBYIOUNX OTHOLIEHN
0003HaualTCA TepMUHAMN: «COBCTBEHHUKY, «Bnafenewy, «obnagatenby, «npaBoobAafaTenby,
«M0Mb30BATENbY, KYUACTHUKN', Kpome TOro, CyLeCTBYIOT pa3NuHble BUAbI BUPTYanbHbIX 06bEKTOB:
[IOMEHHbIE UMEHa, YUETHbIE 3aNnCi B NH(OPMALMOHHBIX CMCTeMax (Mpex/ae BCero CouuanbHbix ce-
TAX), HAUMEHOBAHWA YUETHBIX 3anuceil, LM(POBbIE BaMOTb, BUPTYaNbHbIE Ba/OThl, INEKTPOHHbIE
JEHeXHble CpefcTBa, BHYTPUUTPOBbIE NMPEAMETbl, MHOE BUPTYaNbHOE MMYLLECTBO, aBaTapbl U Mp.
BbisiBNeHne 06X yepT pernameHTaLun cOOTBETCTBYIOLWMX (DeHOMEHOB — OfHa W3 3afiay lopuanye-
CKOW HayKM B YCOBMAX PA3BUTUS IKOHOMUKIA JAHHDIX.

Mo yTBepxaeHuto M. Y. Ky3Hew0Ba, MH(opMaLma NpeactaBnseT co6oil yHAaMeHTaNnbHYio0 Npaso-
BYIO KAaTeropuio, pasHOBUAHOCTI KOTOPOIl (MMeHyeMble nccnenoBsarenem oTaesbHbIMI 3NeMeHTaMu
NpaBoBOW CTPYKTYPbl MH(OPMALLAN), HANPUMEP KOMMbIOTEPHAS UHAOPMALNA, INEKTPOHHbIA [OKY-
MeHT, UH(OPMALMOHHO-KOMMYHMKALMOHHAA cpeda (MKT-cpena) (kak Makpoo6bekT"), MMeroT camo-
cToATeNbHOE lopuandeckoe sHauenue (Kuznetsov, 2005, p. 11).

% Munbanees, A. B., & XonogHas, E. B. (2024, wionb). lpoexm KoHuenyuu npasosozo pezynupoeaHus MemaesceneHHbx.
MTIOA https://consortium.msal.ru/wp-content/uploads/2024/07/K_6-Koncepciya-regulirovaniya-metavselennyh.pdf

" OtaenbHble uccnefoateny, Hanpumep A. A. CTpenbLioB, nopuepkusaiot, uto NKT-cpefa kak 06beKT npaBoBoro perynu-
pOBaHWA NPeACTaBASET CO60N PUANYECKYIO (UKLMIO, B COOTBETCTBUN C KOTOPOIl CUCTEME TEXHUYECKMX CPeACTB NpuUnu-
CbIBIOT CBOWCTBA CYBEPEHHOM TEPPUTOPUM ANA PACNPOCTPAHEHMA Ha CBA3AHHbIE C Hell 06LLECTBEHHbIE OTHOWEHMS To-
CymapcTBeHHoro cyBepenuTera (Strel'tsov, 2019, p. 8).
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C yueToM WMPOTbI UCCeAYeMoid chepbl, NPUHMMAA BO BHUMAHME Bblle0o60O3HAUEHHbIE NPOTH-
BOpeuns B 061acTAX Kak NH(OPMALMOHHOTO, TaK 11 YaCTHOMO NpaBa (11 BO N3bexaHue X ycunenus),
C METOA0/0rMYECKON TOUKN 3peHIs LieNnecoobpa3Ho NoCNefoBaTeNbHO PacCMOTPETb BOMPOCHI pery-
NNPOBAHNS OTAEbHbIX Pa3HOBMAHOCTEN BUPTYa/IbHbIX 06BEKTOB C LieNbIo NOMYYeHUs fOCTOBEPHOTO
HayuHOTO 3HaHus 06 UX NPaBOBON Npupope.

HacToAWas cTaTbsl MOCBSLWEHA aHANN3y OFHOMO U3 PaCMpPOCTPAHEHHBIX BUPTYaNbHbIX 06bEk-
TOB — YUETHOW 3anuCh B MH(OPMALMOHHON cucTeMe (COLMANbHOM CETU, MHOTOMO/Mb30BaTENbCKO
BUPTYa/bHOW Cpefe W Np.), B OTHOWWEHNM KOTOPOW B OTAENbHbIX PUCAUKLMAX CHOPMUPOBAHA Npa-
BOMPUMEHWUTENbHASA NPAKTMKA, aHanu3 KOTOPOil MO3BOAUT CHOPMYNNPOBATL BbIBOAbI OTHOCUTESb-
HO NOAXO0J0B K ONpeAeneHMI0 NpaBoBOr0 PexuMa Takoro 06beKTa, a Takwe 0 Haubonee NOAXOAA-
lem TepMUHe AN 0603HAUEHWUSA UL, KOTOPOMY NPUHAANEXMUT KOHTPO/b HaZ HUM.

Kpome Toro, yueTHble 3anncu kak 06beKT UMEKT He TONbKO CAaMOCTOATENbHYI LEHHOCTb (npu-
MEHUTENbHO K COLMANbHbIM CETAM), HO 11 UCMOMB3YIOTCA A4S YUeTa UHbIX BUPTYANbHbIX LeHHOCTel
n obecneyeHns 4OCTyNa K HUM (Hanpumep, K BHYTPUUTPOBbIM NPeAMETaM, BUPTYanbHbIM 1 Ludpo-
BbIM Ba/IlOTaM U fip.), B CBA3M C YeM MOJyYeHHbIE BbIBOAbI MOMYT UMETb 3HAUEHMe ANA HaYUHOI pas-
PaboTKI NPABOBOrO PEXMMA BUPTYaNbHbIX 06bEKTOB B LiENOM.

npaBUBaﬂ NPUPOAA YYETHOI 3aNUCH C TOYKM 3PEHUS 0TEYECTBEHHOM PUANYECKON HayKN

B Hayke rpaxpaaHCcKoro npaBa pacnpocTpaHeHa Touka 3peHus, B COOTBETCTBUN C KOTOPOW yueT-
Has 3anucb (aKKayHT) He ABNAETCA O6BHEKTOM NPABOBbIX OTHOWEHWUA U OGBEKTOM rPaXaaHCKMX
npas, NpeacTaBnas Co60i BCEro Nulb YacTb (yHKLMOHANA CaliTa COLUMANbHONW CETU KaK CNOXHO-
O 1 COCTAaBHOrO 0ObEKTA WHTENNEKTYaNbHbIX Npas®. [laHHasA KOHLEeNUMUs CTaBUT HA NepBoe MecTo
BHYTPEHHI0I0 CTPYKTYPY 06EKTOB FpaaaHCKuUX NpaB, AaKTUUECKU UTHOPUPYS MeXAyHapOofHO-npa-
BOBble TeHAEHLMM 0OHOBNEHNA KaTanora NpaB yenoBeka npumeHuTenbHo K UKT-cpege, Hanpumep
npaBso yenoBeka Ha LUMGpoBoe (BUPTyanbHoe) Hacneane, Noj KOTOPbIM NOHMMAETCA CBO6OAHOE
onpefieneHue cynbobl AHHbIX M YUETHBIX 3aNKUCel, NpUHaanexalumx Gpusnueckomy nuuy®.

WHoM Touku 3peHuns npuaepxmuaetca K. C. MUTATMH, paccMaTpuBalOLMIA YUETHYIO 3aNiCh U CTPa-
HNLY B COLMANbHON CETU KaK Pe3ynbTaT HTENNEeKTyanbHON AeATeNbHOCTM NoMb30BaTens. ABTOp YKa-
3bIBAET, UTO NS Lie/eil NPaBOBOI OXPaHbl MHTEPECOB CO3/aTeNs YUETHOM 3anncu BO3MOXHA ee KBanl-
(huKaLua B KAUECTBE CNOXHOMO 06bEKTa, COCTAaBHOTO NPON3BefeHNs Ui 6a3bl faHHbIX (Mityagin, 2014).
K. C. MUTArMH 060CHOBAHHO OTMEUAET, UTO B COBPEMEHHDBIX PeaUAX YUETHbIE 3aMUCK B COLMANbHBIX
CeTAX MOTyT UCNONb30BaTbCA B KOMMEPUECKUX LieNnsx, ABNAITCA «CeTeBbIMU MecTaMu CKonneHus agpe-
€aToB peknambi» (2014, pp. 74-77). pu 3TOM OPraHU3aLMI MOTYT HECTY CYLIECTBEHHbI@ 3aTPaTbl Ha Be-
[ieHe COOTBETCTBYIOLLMX COLMANBHBIX CTPAHNL, UMETb HEO6XOANMbII LITAT COTPYAHMKOB, B TPYAOBbIE
(hyHKLMN KOTOPbIX BXORUT BEA€HIUE TaKNX CTPaHNL, B CBA3M C YEM OHU 06BEKTUBHO 3aMHTEPECOBaHbI
B 3allMTE YUETHOM 3aNMCK KaK LIEHHOCTH, CO3aBaeMoli B X0f1e NOJ06HON feATeNbHOCTY.

E. C. TpuHb YKa3blBaeT, UTO BO3MOXHbl Pa3fiNuHble TPAKTOBKM MPaBOBOM MPUPOAbI YUETHbIX
3anucen B COUMANbHbIX CETAX, HANPUMep WX PacCMOTPEeHNe KaK MynbTUMEAMWHOTO NpoAyKTa, UH-
TepHeT-caiiTa (CocTaBHOro nponsseaeHuns), nporpammbl ana IBM, ob6bekTa sui generis. OctaBnas

% powkosa, M. A. (2024). MoxHo nu paccmampueamb AKKayHmM KAk 06bexkm 2paKdaHcKux npas? 3aKoH.py.
https://zakon.ru/blog/2024/09/09/mozhno_li_rassmatrivat_akkaunt_kak_obekt_grazhdanskih_prav__can_an_account_

B European Declaration on Digital Rights and Principles for the Digital Decade, 2023 0.). (C 23) 1, pts. 1, 19,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0)%3AJ0C_2023_023_R_0001
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BOMPOC 0 NPaBOBOW KBANMMUKALMM YUETHON 3anuck oTKpbITbIM, E. C. TpUHb 06pallaeT BHUMaHNe
Ha T, UTO B YCNOBUSAX PA3BUTHUS MH(OPMALMOHHBIX TEXHONOMMI M KOMMEPUECKOI LEHHOCTU YUETHBIX
3anunceil B COLMANBHBIX CETAX 0CMas/eHuUe UX 8He C(hepbl MPAasoeo20 pe2ynuposaHus He coomeem-
cmayem nompe6HOCMAM y4aCMHUKO8 MPaBo0MHOWeHUU. [laHHbIN BbIBOA aBTOP A€NAET B KOHTEKCTE
aHanu3a npo6naembl HAaCNEAOBAHNSA YUETHBIX 3aNKUCel B COLMANbHbIX CETAX, YTBEPAUTENBHO OTBEUAS
Ha BOMPOC 0 BO3MOXHOCTM Nepefaun no HacneacTBy YUeTHOI 3anucu 1 npaea aoctyna K He (Grin),
2022, pp. 130-134).

Kpome Toro, npeactaBnaT uHTepec pasmpiwneHus E. C. TpuHb 0 HEO6XO[MMOCTU pasrpaHuye-
HWs nepedauun AOCTYNA K YUETHOW 3anMnCh U nepeaaun BCero KoMnekca npas Ha YYeTHYH0 3anuch
(B TOM uMcne npaBa Ha KOMMepUeCKoe UCNob30BaHWe) NOCNE CMEPTH NPEXHEro Bnagenbua. B aei-
CTBMTENbHOCTW BO3MOXHA CUTYaLs, KOTAA BNaJeneL, yUeTHOM 3an1cyu 3aMHTepecoBaH B nepeaave
UCKNIOUNTENbHO CBEAEHNN, COREePXALLUXCS B YUETHOM 3anucu, Hanpumep coobuuieHui, dotorpa-
Guit, Buaeo3anucei (MHAOPMALMOHHBIA KOMMOHEHT), B Cllyuae CBOeR CMEPTU W He npecnepyer
Lenu nepeaarb MHOMY NULY YYETHYIO 3aMUCh KaK BUPTYasbHbIA akTuB (06bEKT), KOTOPbIi BoCnes-
CTBMM MOXET 6bITb NPEAMETOM KOMMEPUECKNX OnepaLmii.

Bo3HuMKaeT Bonpoc, AONYCTMMA N Nepefaya Tonbko NpaBa AOCTYNA K YUETHON 3anNucy B COLM-
anbHoOW ceTi 6e3 nepenaum MHOMO Komniekca npas (NpaBoBas NpMUpoAa KOTOPbIX HAa JaHHOM 3Tane
NCCNEnoBaHMA He OnpefesneHa), No3BoNAILLEro CBO60HO PaCNOPAXATbCA YUETHON 3anuchio B UKT-
cpepe (Hanpumep, ony6MKOBbIBATb HOBbIE CBEAEHMS, UCNONb30BATD B LIENIAX U3BNEUEHUS NPUGHIK
" np.). lyMaeTcs, uTo 3T0 BO3MOXHO MPU YCNOBUM HAANEXALLeR TeXHONOMMUECKO peanusaumm co
CTOPOHbI NPaBo06MafaTeNs COLMANBHOM CETU.

HekoTopble aBTOPbI NPU3HAIOT MH(OPMALMOHHO-NIPABOBYH NPUPOAY YUETHON 3aNUCK B COLMAND-
HOW CETH, pa3rpaHnunBas ee COCTOAHNS 0 ONPeAeneHNs COAEPKAHNS U NOCNe HanoNHeHus UHGop-
Mauueit (KOHTEHTOM), yKa3blBas, uTo B NEPBOM Clyyae YueTHas 3anucb ABAETCA 06bEKTOM UHGOP-
MaLMOHHOTO NPaBa, a BO BTOPOM — 06bEKTOM rpaaaHCKuX npasooTHoweHwuit (Fedorov, 2023, p. 152).

Yactb uccnegosateneit, Hanpumep A. [l. KpioukoBa, yka3blBaloT Ha TO, YTO HOPMbl 06 MHTENNEk-
TYaNnbHOW CO6CTBEHHOCTM HEe NMOAXOAAT ANs pernameHTaLun faHHbIX MPABOOTHOWEHUA U Npeana-
raloT PaccMaTpUBaTh YUETHYIO 3aMUCb KaK MHOE UMYLIECTBO Uiy wudposbie npasa (Kryuchkova,
2021, p. 240).

B cBoto ouepeab, A. [l CeBepruH, aHanu3upys npasoBYi0 NPUPOAY METaBCENEHHOM, Yka3an,
uTo (haKTUUECKM Peub UAET O AaHHBIX Kak 06beKTe MH(OPMALMOHHBIX TPABOOTHOLEHUIA. Kpome Toro,
BOMPOCHI, CBA3aHHbIE C BUPTYaNbHOW COGCTBEHHOCTbIO, OTBEUAIOT MPU3HAKaM LNQpPOBbIX Npas,
NpeayCMOTPEHHBIX FPAXAAHCKAM 3aKoHOAaTeNbCTBOM (Severgin, 2023, pp. 40-43).

Takum 06pa3omM, NepeuyncneHHble No3ULUN B OTHOLEHUM YUYETHBIX 3anuCeil B OTEUECTBEHHOM
I0PUANYECKON HayKe Leneco06pa3HoO PasAenuTb Ha YeTbipe OCHOBHbIE Fpynmbl:

1. KOHULENuuu, oTpULAIoLMe HANnuMe Y YUETHOM 3anuck B COLMANbHONM CETU aTpubyTa 06bekTa
npasa (yueTHas 3anucb He 06bEKT NPABOBbIX OTHOLICHUN);

2. KOHLEMNuUMM, paccmMaTpuBaloLie YUeTHYI0 3annucb Yepes npusmy HOpM 06 MHTENNEeKTYanbHOM
COBCTBEHHOCTY 1 TBOPUECKMIA BKNAA UX Co3aaTenen;

3. KOHLEeNuMu, paccMaTpuBaIoLLME YUETHYIO 3aNNUCh KaK UHOE UMYLLECTBO UK LM(pPOBOE NPaBo;

4, KOHLENLuW, NpU3HAIoLLAe HANMUMe Y YUETHON 3anucy ABOMCTBEHHON NPUPOADBL: MHOPMALMOHHO-
NPaBOBOM 10 HANOMHEHMS YUETHOI 3aNMCK MHGOPMALMEN 1 NOSIBNEHNs ONPeaeneHHOro Konnye-
CTBa NOANMUCYMKOB U FPAXAAHCKO-NPABOBON NOCNE BO3HUKHOBEHS YKa3aHHbIX MPU3HAKOB.
HekoTopble WccnefoBateny, He Bbl6Upas OAHY U3 BbiENPUBEAEHHbIX KOHUenumit (ocTaBnas

[laHHbIi BOMPOC OTKPbITbIM), YKA3bIBAKOT HA NPUHLMNMANBHYIO BO3MOXHOCTb BKMKOUEHUS YUETHOI
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3aNNCK B COLMANBHBIX CETAX B COCTAB UMYLLECTBA, B TOM UMCNE B COCTAB 0BILEro MMYLLECTBa AN Lie-
neil NocnefyiowWwero pasaena B pamkax 6pakopassogHoOro npoLecca Mexay cynpyramu (Agaeva, 2023,
pp. 5-7). Kak Buaum, 60nbluas yacTb KOHLUENLNA NCXOAUT U3 HEO6X0AMMOCTI 3alLUTbl NPaB 06naaa-
Tenem yueTHbIX 3anucer, 0HaKO U3-3a OrpaHUUEHHOCTI OTPACNEBbIMI PaMKaMi aBTOPbI TPUMEHAT
ANA pelleHns 3ToN 3aaul MHCTPYMEHTAPUI TONbKO FPaKaHCKoro Npaea, He 33/1eiiCTByA TepMUHO-
NOrMYeCcKOro NOTEHLMana Hayku MH(OPMaLMOHHOTO NPABa, UTo HE COBCEM BEPHO.

Ananus SHDVGB)KHOVI NpaBoNPUMEHNTENLHON NPAKTUKM N0 BONPOCY NPUHAAJIEXHOCTH NPas
Ha YYETHbIE 3aMnUCK

BblwenpueeeHHble 06CTOATENbCTBA CBMAETENbCTBYIOT O HE06X0AMMOCTM pa3paboTku npaso-
BOTO PErynupoBaHus 310M cdiepbl, 0TBEUAIOWETO NOTPEBHOCTAM YUYACTHUKOB MPABOOTHOLWEHMIA.
B poccuiickom NpaBoBOM Mofie OTCYTCTBYIOT CyAeGHble Copbl, CBA3aHHbIe C IOpUANUYECKOil Cyab6o
YUETHBIX 3anKceii B COLUANbBHBIX CETAX. MeXay Tem WHOW Pe3ynbTaT AeMOHCTPUPYET U3yueHne npa-
BOMPUMEHWUTENbHOI NPAKTUKN B MHOCTPAHHbIX IOPUCANKLMAX.

Onbit CoeaunentbIx LtatoB Amepuku

B 2015 . Cya no aenam o 6aHkpotcTee wrata Texac (U.S. Bankruptcy Court for the Southern District
of Texas, Houston division) paccmaTtpusan BONPOC O NMPU3HAHUN AKKAYHTOB B COLMANbHbIX CETAX
Facebook™ n Twitter umywiecTBOM OpraHu3aLuu, NPOXOAALENH PeabunuTaLMOHHY0 npouesypy
B PaMKax [ieN1a 0 HecoCToATeNbHOCTI (6aHKPOTCTBE)'™. Crop 6bin CBA3AH C YUETHLIMU 3anucamm be-
Heduunapa, KOHTPONUPYIOLLErO AOMKHIKA, KOTOPbIN OT CBOET0 MMEHM CO3[aN aKKayHTbl B YNoms-
HYTbIX COLANbHBIX CETAX, haKTUYECKMN NOCBALIEHHbIE AeATENbHOCTU OpraHu3aLmuy (Mcnonb3yemble
N9 B3aUMOAIEIACTBMSA C KNUEHTAMM, B PEKNAMHBIX 1 MHBIX KOMMEPUECKIX LIeNsx).

MoCTaHOBKa BOMPOCA O MPU3HAHWUN YUETHOW 3aMMCU UMYLLECTBOM U €€ BXOXAEHUM B KOHKYPC-
HYI0 MaCcCy peopraHn3yemMoro A0MKHUKA bblna Bbi3BaHa TeM PaKTopoM, uTo Ans 3heKTUBHOMO NPOBe-
AEeHUA PeabunuTaLnoHHON NPOLEAYPbI 6bi1 HEOBXOAUM [OCTYN K YUETHBIM 3aNNUCAM — OCHOBHbIM Map-
KETUHIOBbIM 11 KOMMEPYECKMM MHCTPYMEHTaM, NOCPeACTBOM KOTOPbIX OCYLLECTBAANACh IKOHOMUUECKAS
AesTenbHOCTb 061ecTBa. Ero oTCyTCTBUE CTABMAO NOA Yrpo3y UCMONHEHNE PeabUNUTaLMOHHOTO NNaHa.
Mp1 3TOM OTBETUMK MO CMIOPY YKNOHANCA OT Nepeaaum fOCTYNa K YUeTHbIM 3anucsiM, apryMeHTUpys 310
HapyLeHnem ero MHhOPMALMOHHbBIX NPaB, NPex/e BCero NPasa Ha TalHy YaCTHOM XM3HU, U MTAYHBIM
XapaKTepoM YUETHON 3anncK. Yka3aHHbIN (akT CyLecTBeHHbIM 06pa3oM HapyLuan npasa KPeauTopos.

B pe3ynbTate CyA Ha OCHOBE aHanM3a CXOAHbIX NPELEAEHTOB B Pa3NMUHbIX WTATaX pasrpaHuun
NIAYHBIE N KOMMEpPUECKMe YUEeTHbIe 3aNuUCH, BKMIOYMB NOCNEAHNE B KOHKYPCHYIO MACCy AOMKHUKA —
IOPUANYECKOTO NULA ANA Lenel NpoBeseHUs npoueayp 6aHKPOTCTBA U PacyeToB C KPeaUTOpamMu.
[inf pasrpaHuueHns Cya NnpuMeHUn cnegytowme kputepum':

% TpaBoo6najfarenb AaHHOM COLMANbHOI CET — KOMNaHNA Meta — npu3HaH B Poccuitckoit GefepaLnm 3KCTPEMUCTCKOR
opraHu3aumMein. YNoMuHaHNe aHHbIX CBELEHNI HOCUT UCKNIOUNTEIbHO HayuHblA XapaKTep U HeobXxoaumo Ans uenei
ncCnenoBaHns.

' CoumuanbHas ceTb 3a6n0kupoBaHa B Poccuitckoit Meaepaiini Ha OCHOBAHMN pelueHns feHepanbHoil Npokypatypbl PO
ot 24 hespans 2022 r. B nopsake cT. 15.3 3aKoHa 06 HdopmaLun.

% Memorandum opinion on Jeremy Alcede’s emergency motion objecting to proposed order regarding social media accounts,
No. 14-33564 (Bankr. S.D. Tex. Apr. 3, 2015), https://www.govinfo.gov/content/pkg/USCOURTS-txsh-4 14-bk-33564/pdf/
USCOURTS-txsb-4_14-bk-33564-0.pdf

7 lbid., 9-19.
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= aHaNN3 HaMMEHOBAHMNS aKKayHTa: HAMMEHOBAHUE YUETHOM 3annCH, CO3aaHHON BeHeduLapom,
COOTBETCTBOBA/NO Ha3BaHMIO 06LECTBA;

= Hanuuue MHOW CBA3MN C 061eCTBOM: yUeTHas 3anuchb 0TCbiNana K otulinanbHoMy cainTy ob1LecTa
(B akKayHTe 6bina pasMellieHa CCbifka Ha otnLMaNbHbIA CaiT);

= COfiepXaHne CTPAHULbI U XapaKTep coobLIeHNA: aBCOMIOTHOE 6ONbLINHCTBO CO06LEHNI Npecne-
[I0BaNIo KOMMEepUECK1e 1 peknamHble Lenu, IBHO CBA3aHHbIE C 1esTeNbHOCTbIO 06LLeCTBa.

Cya OTKNOHMN JOBOAbI OTBETUMKA O TOM, UTO OH HUKOMY He MepefaBan NpaBo aAMUHUCTPUPO-
BaHMA yueTHouW 3anucu. Cya ykasan, uto B AAHHOM cnyyae hakTMUecKU CTpaHULa Bbina co3daHa
B MHTEpecax 06WecTBa U ANA BefeHUs ero AesTenbHOCTU. B Nofg06HOI CUTyaLun To 06CTOSTENbCTBO,
UTO TEXHUYECKM AAMUHUCTPATOPOM CO06LLECTBA 1 CO3/aTeNIeM NepPCOHaNbHON CTPAHULbI ABASANCA OT-
BETUMK, HE UMEET IPUANYECKOrO 3HAUEHUA™, T. K. N0 MaTepuanbHomy Kputepuio (ncxoas u3 haktu-
YeCKOro COMIePXKaHNs OTHOLEHNIA MO UCMIONb30BAHMI0 YUETHON 3anuc) PaKTUUECKN yueTHas 3anuch
NPUHABNEXUT JOMKHUKY.

Bblno Takxe NPUHATO NO BHMMaHWe NPOTMBOPEUMBOE NOBEAEHWe OTBETUMKA, KOTOPbIA B npe-
AblAYWMX CyAebHbIX Pa3bupaTenbCcTBax No MHbIM BOMPOCaM B X0/e 6aHKpOTHOro npouecca (npex-
Jie BCEro no BOMpOCY OnpedeneHns ero co6CTBEHHOro BO3HArPaXAeHUs no TPyA0BOMY [OrOBOpPY
32 OCYWeCTBNEHNe (YHKUMIA PYKOBOAUTENA AOMKHWKA B NPeabaHKpOTHbIA nepuoa) yKasbisar,
UTO OH eXe[|HEBHO OTBEUAET Ha ThICAUN COOBLIEHIIA C BbILIEYNOMAHYTHIX YUETHbIX 3aNNCeil B Lensx
NOAAEPXaHUA 1EN0BOI penyTaLmMn OpraHn3aLmMm U B3aMOfeNCTBMA C KOHTpareHTamm, a B JaHHOM
cnope, HaNpoTUB, 060CHOBbIBAN INYHDIN XapaKTep TaKuX YUETHbIX 3annUcen™.

Kpome Toro, cyaom 6bin pa3pelleH 3aHUMATeNbHbIA PUANYECKNA BONPOC, CBA3AHHDBIA C NNYHBIM
BKMQIOM OTBETUNKA B Pa3BUTME YUeTHOW 3anmuck. OTKNOHSAA YKa3aHHbIA [0BOM, KaK He MPenaTCcTBYio-
Wi nepeaaye OTBETYMKOM I0CTYNA (NOrMHA 1 Naponsa) K YUETHON 3anucu, cyf KOHCTaTMpoBan cneny-
fowiee. [leiCTBUTENbHO, HENMb3sl OTPULIAT, UTO, HECMOTPS Ha KOPMOPATUBHDIN XapaKTep YUeTHOI 3anucK,
KOHTpONMpYytoLee AOMKHNKA NNLIO BHECNO ONpPEAeNeHHbIN BKNaf B ee pa3BUTME. ITOT acneKT Npeanoxe-
HO paccMaTpuBaTb B KOHTEKCTe [1€N0BON penyTaLyu OpraHu3aLin 1 AenoBoi penyTaLui KOHKPETHOTO
nuua. Cya OTMETIN, UTO B ClyYae el 3HAaUUTeNbHbIA BKNaj B pa3BUTME YUETHOW 3anuck (Hanpumep,
KONMUECTBO aKTMBHbIX MOAMMCUNKOB) BHECEH KOHKPETHBIM NALIOM, TO OGBEKTUBHO YKa3aHHbI (akTop
CneyeT 3a 1eN10BO penyTalyeil Takoro nuLa. Kak cneactsue, Npu co3aaHnm 3TUM NLOM HOBOW AN UC-
M0/b30BAHMI UHO YUETHOW 3aNnCiA CBA3AHHbIE C er0 NNUHON AeN0BOIA penyTauueit noanucUnkn (MHble
Nonb30BaTeNy), NOCNE/YHOT 3a HUM. [laHHbIIA (hAKTOP, C NO3MLMN CYA3, He NPENnsTCTBYET PACCMOTPEHMIO
YUETHOM 3aN1Ch B KAUeCTBe UMYLLECTBA B KOHTEKCTE 3aKOHOAATENbCTBA 0 6AHKPOTCTBEY,

CyA TaKe OLEHUN BO3MOXHOCTb B3biCKaHUS YOLITKOB 3a HEA06POCOBECTHbIE AENCTBUS OTBET-
UNKa B OTHOLIEHMM YUeTHbIX 3anucei. OTBETUMK, YKNOHASCH OT Nepefaun CBeAeHN, HEOOXOANMbIX
ANA A0CTYNA K YUETHbIM 3aM1CAM, COBEPLLIMA CNIeayIolLMe AeCTBIUS, BAUSIOLINE HA UX KOMMEPUYECKYIO
LLeHHOCTb: M3MEHUN HAaMeHOBaHMe YUeTHbIX 3anicel Ha COBCTBEHHbIE UMs 1 hamununio u onyénu-
KoBan coobuieHus (noctbl) AMddamMaLMOHHOTO cofepxaHua. Mpu 3TOM npasuna UCNONb30BaHMUA
0[IHOW U3 COLManbHbIX CETelA He NpeaycMaTpUBany NOBTOPHOTO M3MEHEHNS HaMEHOBAHMUA YUETHOIA
3anucu. Cya ykasan, uto B Cllyuae ecnu B pesynbrate A0CYAE6HOMO UK CyAeOHOr0 B3aUMOfeNCTBUS
C COLMANbHOM CETbIO He YAACTCA BOCCTAHOBUTb HaUMEHOBAHMe YueTHOI 3anuck (Hanpumep, nocpen-
CTBOM [106aBNEeHUS B YCNOBUA MCMONb30BAHUSA COLMANBHOM CETU BO3MOXHOCTM CMEHbl HaUMEeHOo-
BaHMA B NOAOGHbIX CUTYaLMAX UK CO3AaHUA AYONUPYIOLLEIA YUETHON 3annCh ¢ NepeHocoM BCero

®  Ibid., 18.
 Ibid., 15.
®  |bid, 20-22.
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coZiepaHus 1 NoANNUCaHHbIX NONb30BaTesNeN C UCXOAHOI YUETHOI 3anucK), ¢ beHedmMuMapHoro Bna-
Aenbla AOMKHUKA M TEXHUYECKOro aAMUHICTPATOPA YUETHBIX 3annCeil MOTyT 6biTb B3bICKaHbI YObIT-
Ki, NPUYMHEHHDBIE COBEPLUEHHBIMI UM AiercTBUAMUY, TIpU ONUCAHNN YUETHOI 3aNUCK KaK UMYLLEeCTBA
JIO/KHUKA CyA NCMOMb30BAN TePMUH «MMYLLECTBEHHbIE UHTepechl» (property interests)?.

Takum 06pa3oM, B pamkax AHHOI KOHLEMLMN CyA MCXO[UT U3 OPUANYECKOTO MHTEpeca OpraHu3aLim
KaK (haKTMUecKoro 06nagarens yueTHoOM 3anucK, B NoayueH!M A0CTYNA K Helt 1 3aLuuTe COOTBETCTBYIOLLNX
npa.. /IMEHHO 3aKOHHbIN UHTEPEC BbICTYMAET B KAUeCTBE OFHOTO 13 INEMEHTOB, (hOPMUPYHOLLUX SAPO
NpaBOBOrO CTaTyca Nob30BaTeNsa B BUPTYaNbHbIX CPefiax. B JaHHOM npumepe 4719 OnucaHua nuua, ume-
I0LLero Npaea B OTHOLIEHIUN YUETHON 3aNKMCH, CYAOM UCMONb30BAH TEPMUH «COBCTBEHHUKY, G€3 onpefe-
NeHIA KOHKPETHOTO B1A COBCTBEHHOCTM (06bEKTa MPaAAHCKMX NPaB) C YKa3aHUeM Ha UMYLLECTBEHHbIE
nHTepechl. Cya TakKe OCTAHOBU/CA HAa BOMPOCE O NPABOBOW KBANM(MKALMN NNYHBIX YUETHBIX 3anucen,
KOTOpble OH CBA3aN C Kareropueii persona (anbtep 3ro), T. €. C MHTEPECOM Cy6beKTa B MCMOMb30BAHMN
COGCTBEHHON MAEHTUYHOCTY, KOTOPbIA MOXET ObiTb BbIPAXEH B MCMONb30BAHMM UMEHH, NCEBAOHUMA
WM MHOTO 06bEKTa (HanpUMep, YYETHOI 3aNnCK) B IAUHDIX LLENSX I A5 BbIFOAbI MHbIX ML,

B KOHTeKCTe MCnonb3oBaHUA amMepUKaHCKUM CY[OM KaTeropui «MUMyLLeCTBEHHble WHTepechl»
ANS onpejeneHns rpaxaaHCcKo-NpaBoBOro PEXMMA YUETHbIX 3aNNUCei OTMETUM, UTO YKa3aHHbINA NoA-
X0 BO3MOXXHO NpUMeHUTb 11 B Poccuiickon Mefepauyyi Ans 1pugnueckoro ohopmneHus onepawmii
B pamMKax 3KOHOMUKU LaHHbIX C YUETOM OTKPbITOTO NepeyHs MMyLLeCTBEHHbIX npa.. [pu 3ToM KaTe-
rOpyUs UMYLLECTBEHHbIX NPaB NO3BOAMT PeLWUTb 33fauy IOPUANYECKOro 0hopmaeHns 060poTa BUp-
TyanbHbIX 06BEKTOB, OAHAKO He AACT OTBETA Ha BOMPOC 06 X NPaBOBOW NPUPOAE, TaK KAk MMyLie-
CTBEHHbIE NPaBa BO3HWKAT B OTHOLIEHWUI KAKOro-n160 06bekTa. Hanpumep, uMyLiecTBEHHOE NPaBo
Ha MCMO/b30BaHNEe UMEHM UMEET 06bEKTOM UMSA Kak HematepuanbHoe 6naro (Heobxogumo pasnu-
yaTb NPaBo Ha UCMO/b30BAHNE UMEHM 1 NPABO HA UMA, KOTOPOE HEOTUY)KAAEMO™). AHANOTUUHbIM 06-
Pa3oM 06bEKTOM UCKNIOUMTENbHBIX (MMYLIECTBEHHbIX) NPaB Ha NporpamMmbl Ans IBM, npousseseHus,
6a3bl AAHHBIX 11 NP. BbICTYNAIOT KOHKPETHbIE Pe3yNbTaTbl MHTENNEKTYANbHOW AeATENbHOCTY.

AKTYyanbHOCTb NCMONB30BaAHNA KAaTEropun «MMyLEeCTBEHHOE NpaBo» Ansa odopmaeHus o6opota
BUPTYasbHbIX 06bEKTOB NOAUEPKUBAETCA B HayuHoIl nuTepatype (Rozhkova, 2024, p. 118). OTaenbHble
aBTOPbI MPUMEHUTENbHO K YroNOBHO-NPABOBON KBaNU(MUKALMM AeAHNIA, HANPaBNEHHbIX HA XuLe-
HUe UMdPOBbIX aKTUBOB (Ha MpUMepe BHYTPUUrPOBBIX LEHHOCTEN, OCNOMHEHHbIX UCMONb30BAHM-
eM TeXHONOruM PacnpefeneHHoro Peectpa), CYMTAlOT BO3MOXHbIM PAcCMaTpUBaThb KOHBEPTUPY-
eMyl0 BUPTYa/bHYK BHYTPUMIPOBYIO BANOTy B KauecTBe UMywECTBa (M, KaK CeacTBue, npegmera

2 Memorandum opinion on Jeremy Alcede’s emergency motion objecting to proposed order regarding social media ac-
counts, No. 14-33564 (Bankr. S.D. Tex. Apr. 3, 2015), pp. 25-26, https://www.govinfo.gov/content/pkg/USCOURTS-txs-
b-4 14-bk-33564/pdf/ USCOURTS-txsh-4 14-bk-33564-0.pdf

2 1bid., 10-1.

% B JaHHOM KOHTEKCTe Heo6XOAMMO YuUTbIBaTb OCOBEHHOCTI AHIMO-aMEPUKAHCKOTO MOHNMAHWUSA KOHLENTa «COBCTBEH-
HOCTbY (property), KOTOPbIil N0 COAEPIKAHNIO CKOHLEHTPUPOBAH HA KOHKPETHbIX NPABOMOYMSAX INLA B OTHOLIEHIM Onpe-
AeNneHHbIX 6narun COBpeMeHHble TPAKTOBKM KOTOPOro He OrpaHnYeHbl NOHUMaHUeM BeLLW KaK CTPOro TenecHoro o6bekTa
OKpywatoulero mupa. Cm. ctarbio A. M. loesa (Doiev, 2023).

AKLEHT Ha COLIMaNbHON NPUPOAE IPUANYECKOI KaTeropui Beuy (Kak 06beKTa, BOCIPUHUMAEMOTO OPraHamMi UYBCTB) U Ha KOH-
KPETHbIX NPaBOMOUMSX CY6bEKTA B OTHOLUEHYI TaKol BeLy No3BonseT cyaam B CLUA npumMeHsTb KOHCTPYKLMIO «COBCTBEHHO-
CTU» K OTHOLUEHMSIM, CBA3HHBIM C i)POBBIMYU (BUPTYaNbHbIMM) 06bEKTaMY, B JAHHOM ClTyUae — C YUETHbIMI 3aNNCAMM.

% Memorandum opinion on Jeremy Alcede’s emergency motion objecting to proposed order regarding social media accounts,
No. 14-33564 (Bankr. 5.D. Tex. Apr. 3, 2015), https://www.govinfo.gov/content/pkg/ USCOURTS-txsb-4_14-bk-33564/pdf/ US-
COURTS-txsh-4 _14-bk-33564-0.pdf

5 MyHkT2 0630pa cyaebHoi npakTuky BepxosHoro Cyaa PO N° 1(2023), yTe. Mpesuanymom BepxosHoro Cyaa PO 26 anpens 2023 1.
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XULLEHNA), A TAKKE CUNTATb MMYLLECTBOM OTAE/bHbIE BUPTYaNbHbie NpeaMeTbl B Clyuae NpU3HaHuA
nx undppobimu npasamu (Khromov & Zyablikov, 2024, pp. 46-67).

O6paTum BHMMAHWE Ha TO, YTO MOACHUTENbHAs 3anucKa K 3aKOHOMpoekTy NO 424632-7
(®enepanbHbiii 3akoH OT 18 MapTa 2019 r. N 34-13) HENOCPeACTBEHHO YKA3bIBAET, UTO Kateropusa
«LhpoBOE NpaBO» BBOAMTCA B PAXAAHCKOE 3aKOHOAATENbCTBO C LIEMbl0 PEryanpoBaHNSA PbiHKA
UNpPOBbIX 0GHEKTOB, KOHKPETHBIN NEepeyeHb KOTOPbIX BNOCEACTBIN GyaeT ONpenensThcs 3aKOHO-
Aatenem NoCPeACTBOM YKa3aHWs Ha UX BUAbI B (hefilepanbHOM 3aKOHOAATENbCTBE, UCXOASA U3 CTENEHN
BNUAHUSA TOFO UK MHOTO LUMAPOBOTO 06BEKTA HA IKOHOMUKY CTPaHbI (CNeaoBaTebHO, YKa3aHHbIiA
nepeueHb MOXET 6bITb PaciuMpeH)?.

C yueToM HanpaBNeHHOCTW BONW 3aKOHOAATENs Ha 06HOBNEHWE MOHATMIHOTO annapara rpa-
XAAHCKOr0 3aKOHOAATeNbCTBA BbIABUHEM NPEANONOXEHNE, YTO B UMYLLECTBEHHbIX MPABOOTHOLIEHN-
AX B LMPOBOI Cpefie Lienecoo6pasHo UCNob30BaTh TEPMIUH «LM(POBOE NPaBo» (MOHUMAs NOL HUM
UMYLLECTBEHHOE, B TOM YMC/Ee 06513aTeNbCTBEHHOE, U MHOE NPABO B OTHOLIEHUM LN(POBOTo 06bEK-
Ta). AHANOrMuHbIi NOAX0A MCMONb30BaH B npoekTe Linchposoro kogekca Pecnybnukn Kasaxcran,
pa3meLLeHHOM B OTKPbLITOM OCTYNe Ha WH(OopMaLMOHHOM pecypce Github penytatom Maxunmca
MapnameHTa Pecny6nmku KasaxctaH E. B. CMbliwnsieBoun?.

C yueTom W3NOXEHHOTO BHOBb NMOAYEPKHEM, UTO pernameHTauus Nofo6bHOro pofa OTHOWEHNN
He OrpaHNuNBaeTCA UHCTPYMEHTApUeM WHTeNNeKTyanbHoro npasa. Ero npumeHeHue B cutyauuax,
ABHO HEe PaCcCunTaHHbIX Ha TaKoe MCMoMb30BaHue (Hanpumep, NPaBOBOW PEXMM YUETHbIX 3anuceit
1 060POT MHbIX BUPTYaNbHbIX 06bekToB), n3nuwHe (Fairfield, 2023, p. 20)%.

BepHemcs k aHanu3y npaBonpuMeHUTeNbHON NpakTukn CoeguHeHHbIX LLITaToB Amepuki. B 2024 .
AnennsuMoHHbIN cyp BTOporo okpyra CLUA BbiHEC MOCTAHOBNEHWE MO BOMPOCY «npaBa CO6CTBEH-
HOCTM» Ha YUeTHbIe 3anuck B COLMANbHbIX CeTAX Instagram® w Pinterest B pamkax TpyAoBOro cno-
pa mexay 6bIBLINM PAaGOTHUKOM 1 PaboToAATENEM, OTMEHUB CyAe6HbIN aKT OKPYXHOTO cyaa OxHOro
oKpyra Hbio-llopKa 1 HanpasuB Aeno Ha HOBOE paccMOTPeHMe™.

JlaHHO€ [1eN0 UHTEPECHO TeM, UTO B HEM CYAOM NepPBOW MHCTAHLMN 6bI NPUMEHEH MHOTO(haKTOp-
HbIit TecT, chopmynupoBaHHblid B 2015 I. Cynom no Aenam o 6aHKPOTCTBe wWTaTa Texac B aene, onu-
CaHHOM Bbiwwe. OAHAKO Cy anennsLuMoHHON MHCTAHLMK, YKa3aB Ha T0, 4TO Cyfe6HOe NOCTAHOBNEHME,
KOTOPbIM PYKOBOACTBOBANCS OKPYXHOW CYA, BBIHECEHO B APYTOM WTaTe, ChopMynipoBan MHOM nop-
XOf K OnpefeneHunto «npasa cO6CTBEHHOCTI» HA YUETHbIE 3anucu.

06cTosTENbCTBA Aena cnepyiowme. OTBETUMK No cnopy — Xeinu TyTMaH, mogenbep, Kotopas
3aHMMaeTCA pa3paboTkon AKU3anHoB ofexabl. B 2011 1. Mexay Heit u opraHusaumeir JLM Couture,
CnewumManu3npyolLeincs Ha NPonU3BOACTBE NpemMuanbHOW CBAieOHON ofexnabl, 6bin 3aKNUeH Tpy-
A0BOW J0r0BOP, B COOTBETCTBUM C KOTOPbIM OHA Kak PabOTHUK MpuHANA Ha cebs 06s3aTenbCTBa

% TIyHKTbI 2-3 MOACHUTENbHON 3aNUCKM K 3aKOHONPOEKTY «O BHECEHNM U3MEHEHWI B YACTU NepBYHo, BTOPYIO U CTaTbio 1124
yacTv TpeTbent MpaxaaHckoro kogekca Poccuitckoin ®epepauumy» NO 424632-7. https://sozd.duma.gov.ru/bill /424632-7

% Hanpumep, B 3aKOHOAATENbCTBE 11 IOPUANYECKOI NUTEpaType He NpeanaralT Ans Keanudukauum undposbix BamoT
UNK 3NEKTPOHHDIX EHEXHbIX CPEACTB MCNOMb30BaTb MHCTPYMEHTAPUIA MHTENNEKTYanbHOro npasa. MpumMeHeHne ykasaH-
HbIX PaBOBbIX CPEACTB K MHbIM BUAAM BUPTYaNbHbIX 06EKTOB (YUETHbIM 3aMACAM, BHYTPUUTPOBLIM NPEAMETaM B BUPTY-
A/bHbIX CPEaX, JOMEHHbIMI UMEHAM 1 NP.) Ha JaHHOM 3Tane HeoCTaTOuHO 060CHOBAHHO.

¥ TpaBoo6nagatenb JaHHON COLMANbHON CeTU — KoMnaHus Meta — npusHaH B Poccuitckonn Mefepauum 3KCTPEMUCTCKOM
opraHu3auuei. YNnommMHaHue JaHHbIX CBEAEHNA HOCUT UCKMIOUNTENbHO HAyUHbIA XapaKTep U Heo6XoauMo Ans uenen
nccnenoBaHus.

30 JLM Couture, Inc. v. Gutman 91 F4th 91, No. 21-2535, 2024 WL 172609 (2d Cir. 2024).

CTATBU 771


https://github.com/Akylbay-Katira/digital-codex/blob/main/digital-Codex-2024-ru.md
https://github.com/Akylbay-Katira/digital-codex/blob/main/digital-Codex-2024-ru.md

Digital Law Journal. Vol. 6, No. 3, 2025, p. 67-93
Valerii 0. Panin / Legal Regime of Account: Approaches to Defining a Virtual Object of Law

no pa3paboTke An3aliHOB CBafe6HOI oaexbl. TPYA0BON OrOBOP TaKXKE COepHan yCnoBusa o He-
KOHKYpeHLMM OTBETUNKa C JLM Couture u o nepeaue paboToatento Npas Ha MCNO/b30BAHNE NMEHN
1 hamunum paboTHNKA, B TOM UNCIE AN UX PETUCTPALIAN B KAueCTBe TOBAPHOIO 3HaKa.

Kpome Toro, CTopoHbl NpefycMOTPeNy, UTo UCKIIUUTENbHbIE NPaBa HA Pe3YNbTaTbl UHTENNEKTY-
anbHON 1eATENbHOCTM, CO3JaHHble, 33lyMaHHble UK pa3paboTaHHble Xeldnu NyTMaH B CBA3M C ee pa-
6010l B JLM Couture, npuHagnexar opranusaumu (cnyxebHoe nponssenenune)’’. Yepes Hekotopoe
BpeMs Nocne TPYAOYCTPONCTBA PAaBOTHUKOM GbiNK CO3AHBI YUETHBIE 3aMUCK B COLUANBHBIX CETAX
Instagram® w Pinterest, B KOTOpbIX BNOCNEACTBUN, NOMUMO COOBIIEHNA NNYHOTO XapaKTepa, Tak-
e 6binu 0ny6nNKoBaHbl peKnamHble COOBLIEHNS, CBA3AHHBIE C IeATENbHOCTbIO OpraHu3aLn 1 au-
3ailHaMn ofiexbl, pa3pabaTbiBaemoii paboTHUKOM. Kpome Toro, Xeitnu [yTMaH nepefana AaHHble,
Heo6XoauMble ANA A0CTYNA K YUETHOM 3aNNCK, HECKONbKIM COTPYHMKAM OpraHn3aLun B Lenax ny6-
NUKALMKM PEKNAMHbIX MaTepuanos. B 2019 T, He JOrOBOPUBLIMCH 06 M3MEHEHUN YCNOBUIA TPYAOBOTO
JI0r0BOPA, PaBOTHUK PAcTOPr ero B 0AHOCTOPOHHEM MopAaKe W 3a6nokuposan goctyn JLM Couture
K yYeTHbIM 3anucam (6bino npousBeeHo U3meHeHue napons). Pabotosarenn 06paTuncs B cyj ¢ Tpe-
6oBaHNeM 0 NPefOCTaBNEHNM 0CTYNA K YUETHbIM 3aNnCAM, @ TaKKe 3aABUN X0AaTallCTBO 0 nepeaa-
ue OpraHN3aLn yNpaBaeHns YUETHbIMIA 3aNUCAMM HA NepUos PacCMOTPEHUS cropa.

OKpYXHOW Cyf, YAOBNETBOPASA XOaTaliCTBO U 0643biBas GbIBIIEr0 PaBOTHUKA NepeaaTb OpraHiu-
3aL/n OCTYN K YUETHBIM 3anncAM, PYKOBOACTBOBANCA KpUTEpUAMM, CHOPMYNUPOBAHHBIMI Cynom
no fienam o 6aHKpoTCTBE WTaTa Texac.

Cyn nepBoOil MHCTAHUMKM NPOBEPAN cnefyioline 06CTOATENbCTBA: OTPAXKAET M HAUMEHOBaHUe
YUETHbIX 3annceil Ha3BaHWe OpraHM3aLnn WK1, HaNpPoTUB, NEPCOHaNbHble aHHble PabOTHNKA; Ka-
KOBO COflepXaHue YUETHbIX 3annCceil; BKMIOUAKOT NN OHWU CCbINKM HA CalTbl B CETW WHTepHET, npu-
Hagnexale opraHM3aLn; NCNoNb30BaNMCh NN YUETHbIE 3aAMUCUA B PEKNAMHBIX LIENAX, CBA3AHHbBIX
C OpraHu3aLueil; UMenn N1 COTPYAHNKIA UN YUACTHUKN OPTaHN3aLn JOCTYN K YUeTHbIM 3anucam
1 Y4acTBOBANM NN B YNPABNEHUN UMK,

YCTaHOBUB, UTO COIEPIKAHIE YUETHDBIX 3aMCei BKMoUano B ceba ny6nnkaLmm peknamHoro xapakTtepa,
CBA3aHHble C 1eATeNbHOCTbIO PaboTofiaTens, a Takke TO 06CTOATENBCTBO, UTO HECKONbKO PabOTHUKOB
OpraHu3aLMn UMenu 10CTYN K YUETHON 3aNiCh 11 BO3MOXHOCTb NY6MMKALLAN COOBLIEHNI, CyAl YaoBNe-
TBOPUN X0faTaicTBo JLM Couture. Cyn OTKNOHMN JOBOfbI OTBETUMKA 06 YKa3aHUWU B HaUMEHOBAHUM
YUYETHOI 3aN1CK ee NNUHbBIX AaHHbIX (MMEHN 1 hamuniu), a Take 0 TOM, uTo paboToaaTenem He npen-
CTABNEHO [10KA3aTe/bCTB, UTO YUETHbIE 3aNMCi BbINK CO3AaHbI N0 €ro YKA3aHNI0 U B PaMKaXx UCMONHe-
HUA TPyNoBbIX 06A3aHHOCTEA. Cya TaKKe NOCUUTAN JONONHUTENbHBIM apryMEHTOM B NOMb3y BbIBOAA
0 TOM, uT0 pa6oToaaTeNb ABNAETCA NPaBo06NAAATENEM YUETHBIX 3anincen, TOT (hakT, uTo Xelnu yTmaH
nepenana opraHM3auyi Npaea Ha UCNoNb30BaHNe CBOETO MMEHH, B TOM UNCNe B KAUeCTBe TOBAPHOTO
3HaKa, a Take COrMacunach Ha To, UTO BCE UCKIIOUMTENbHBIE NPaBa B OTHOLIEHWM PE3YNbTATOB ee WH-
TeNNeKTyanbHoN eATeNbHOCTY B OpraHU3aLmMm 6yayT NpUHaANexaTb nocneaHen™,

s )LM Couture, Inc., 19 4-5.

% TpaBoo6nagatenb JaHHON COLMANbHON CeTU — KoMNaHus Meta — npusHaH B Poccuitckon Oefepauum 3KCTPEMUCTCKOM
opraHu3auuei. YnomMHaHue AaHHbIX CBEAEHNA HOCUT UCKMIOUNTENbHO HAyUHbIA XapaKTep U Heo6X0AMMO ANs uenen
CCNe0BaHMA.

% Barrett, S. )., & Rios, G. (2024, February 8). “Handle” with care: Second Circuit clarifies ownership test for social media

% Goldman, E. (2024, January 24). Courts still have no clue how to determine who owns social media accounts. Technology &
Marketing Law Blog. https://blog.ericgoldman.org/archives/2024/01/courts-still-have-no-clue-how-to-determine-who-
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OTmeHsAs cyne6HbIN aKT OKPYXHOTO cyaa, AnennaunoHHbIR cyf BToporo okpyra CLUA ykasan cne-
aylowee®,

To 06CTOATENbCTBO, UTO ONpefeneHne «npaBa COBCTBEHHOCTU» HA aKKAYHTbl B COLMANbHbIX CETAX
ABNIACTCA HOBbIM NS IOPUANYECKON Cepbl, He NO3BONAET NPUMEHSATb HOBble KpuTepui (MHOrodak-
TOPHbIE TECTbl) B OTPbIBE OT Y)KE CYW|ECTBYIOLIEN IPUANYECKO METOA0NOrMI. CO CIOPHBIMI YYETHbI-
MI 3anncAMI CnefyeT 06pallaThCs Kak ¢ N1to60i ApYron PasHOBUAHOCTbIO CO6CTBEHHOCTH®.

Ha 0CHOBaHWW U3NOXEHHOTO anennsLUMOHHbIA CyA CAenan BbiBOA O TOM, UTO ecnu 6yaer ycTa-
HOBNEHO, uTo Xennm fyTMaH UCMoMb30Baa CBOI NNUHYI0 HGOPMALMIO U CO3/ana YUeTHble 3anncu
ANSA NIMYHOTO NONb30BaHUA (KOTOPOE MOXET B TOM UNCe UMETb KOMMEPUYECKYI0 HanpaBNeHHOCTb),
T. €. COBEpLIMNA YKa3aHHble JeiCTBUA He N0 MOpYYeHU0 paboToaatens, a B CBOEM UHTEpece, B Ta-
KOM Cnyuae cnefyeT Npu3HaTh, UTO NPaBa Ha YueTHble 3anucu NpUHaaNexany el, BHe 3aBUCUMOCTH
0T TOT0, KaKUM 06Pa30M aKKayHTbl MOIIN BbITb UCNONb30BaHbI BNOCNEACTBUN.

AnennauMoHHbIN CyA OTKNOHWUA CCbinkK JLM Couture Ha To, YTO OTBETUMK Nepefan obulecTBy
UCKMIOUMTENbHbIE MPaBa Ha WCMOMb30BAHWE YacTW PEe3YNbTaTOB WHTENNEKTYanbHOW AesTenbHo-
CTW, Pa3MeLLEHHbIX B YUETHbIX 3anucsax. Cya OTMETUA, UTO AaHHbINA [OBOA CBUAETENbCTBYET TONbKO
0 Nepefaue opraHN3aLnn UCKNIOUMTENbHbIX MPaB Ha pe3ynbTaTbl TBOPUYECKOro TpyAa U He nodmeep-
Xdaem nepedayy omeemyukoM npasa cO6CMeeHHOCMU HA CMOPHble yyemHble 3anucu, komopble
He omHeceHbl K Cchepe pe2ynuposaHus UHMesniekmyanbHo20 npasa®. Yxka3aHHblil BbIBOA ABNAETCA
IOPUAMYECKI 3HAUMMbIM, TaK KaK TaKKe NOATBEpPXAAET paHee chopMyNMPOBAHHbINA TE3UC 06 UCKYC-
CTBEHHOM XapaKTepe NPUMeHEeHNst HOPM 06 UHTENNEKTYaNbHOM COBCTBEHHOCTY K OTHOLIEHUAM, CBSI-
3aHHbIM C 060POTOM BUPTYANbHbIX 06BEKTOB.

Takum o6pa3om, B CoefmHeHHbIx LUTatax Amepuku popmupyetcs cynebHas npakTuka, B COOTBET-
CTBUN C KOTOPOW YUETHbIE 3aNUCKU B COLMANbHBIX CETAX NPU3HAKOTCA 06HEKTOM UMYLLECTBEHHbIX WH-
TEpPecoB M «NpaBa COGCTBEHHOCTUY. MOKa3aTeNbHO, UTO NOABNEHIUE NOJOOHBIX CYAOHbIX peleHiA
CBSI3aHO C 10CTaTOYHO KOHNUKTHBIMUM OTPACNSAMM 3aKOHOAATENbCTBA — CHEPOl HECOCTOATENBHOCTH
(6aHKpOTCTBA) M TPYAOBbIM NpaBoM. Mpu 3TOM CNeayeT cAenatb BaXHOE 3amMeuyaHue: Npu BHUMA-
TeNbHOM aHanu3e noctaHoBneHui Cyaa no aenam o 6aHKPOTCTBE WTaTa Texac U ANennsuMoHHOro
cyaa BToporo okpyra CLUA MOXHO YCTaHOBUTb, UTO aHHbIE NPaBa B CUY UX BO3HUKHOBEHUSA U Cy-
1lECTBOBAHMA B PaMKax MH(OPMALMOHHON CUCTEMb, C KOTOPOW Y «CO6CTBEHHNKA» (06naparens)
YUETHOW 3aMnnCcy 3aKNioueHo CornalieHne, MeIoT onpeaeneHHble orpaHuueHms. Kak ykasaHo Bbilue,
Cyn no genam 0 6aHKPOTCTBE WTaTa Texac AN ONMCAHWA YKa3aHHbIX MPaB MCMNONb3YET KAaTeroputo
«MMYLLECTBEHHDBIN UHTEPECY, KOHKPETHO He ONpefenss yueTHbIe 3anuck B cuctemMe 06bEKTOB NpaBa
COBCTBEHHOCTU. ANeNNALMOHHDBIN Cyf BToporo okpyra CLUIA oTMeuaeT, UTo KOHKPETHbIE NPaBoOMOUMS
«COBCTBEHHUKA», HaNpUMep NPaBo Ha nepeayy Npas Ha yueTHyI0 3anucb (T. e. 060poOTOCNOCO6-
HOCTb TaKOW YUETHOI 3aNNCK), MOTYT 3aBUCETb OT COAEPKAHUA NOMb30BATENbCKMX COMMALLEHNH C Npa-
Boo6/1afiaTenem couuanbHoi ceTu®. Moao6HbINA NOAXOA, C TOUKN 3pEHNS aHIMO-aMepUKaHCKOro npa-
Ba, HE NPOTUBOPEUUT COAEPHAHMIO MOHATUA KCOBCTBEHHOCTbY (property), KOTOpoe BOCIPUHNUMAETCS

% JLM Couture, Inc. 9] 16-17.

% |bid. §17.

¥ QTMETUM, 4TO 3KOHOMMUECKAs COCTABMAIOLAA YKA3aHHOMO CMopa 3aK/iuanach B TOM, YTO CMOPHbIE YUETHbIE 3anucu
umenu 6onee 1 MIH NOANMCYMKOB, @ CTOUMOCTb OAHOTO PEKNAMHOTO CO0BLEHNS cocTaBnsAna okono 30 Tbic. fonn. CLUIA
(Finguerra DuCharme, D., Kohn, F., & A. Belhachmi. (2024, March 22). Social media account ownership: When a business

% JLM Couture, Inc. 1 18.
®  |bid. 18.
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Kak COBOKYMHOCTb («Myy0K») pa3nuuHbIX NPaBOMOUMil, 06bEM KOTOPbIX MOXET pa3niuarbcs B 3aBu-
CUMOCTY OT KOHKPETHOI (hopMbl cobcTBEHHOCTH (Doiev, 2023, pp. 11-13).

NHbIMK cnoBamu, npaBonpuMeHuTeNnbHan npakTuka B CoegnHeHHbIX Ltatax Amepukn npuxogut
K 1BYM K/I0U€BbIM BbIBOAIAM. BO-nepBbIX, OpUANYECKUi MHTEPEC NoNb30BaTeNell B OTHOLWEHUM YueT-
HbIX 3aM1cel MOXET UMETb UMYLLECTBEHHOE COAEPXaHME 1 JOMKEH 6biTb 06ecneueH Cyfe6HO 3aLu-
TOi. BO-BTOPbIX, KOHKPETHBIA HAGOP NPABOMOUMIA 06N1AAATENS YUETHOW 3aNMCH 3aBUCHUT OT YCIIOBHUIA
NCMONb30BAHNSA COLMANBHON CETH. B KOHTEKCTE CMOPOB Mexy TPETbUMU NULAMH, He ABAAKLMMUCS
npaBoo6nafaTensiMu COLManbHOM CETH, HEOHXOAUMO 3aLLUMLLATL UHTEPECHI NNLA, KOTOPOE CO3AaN0
YUETHYI0 3anK1Cb B COBCTBEHHbIX MHTEpecax (Hanpumep, M3NYECKOe L0, KOTOPOE OAHOBPEMEHHO
ABNAETCA PaboOTHMKOM OpraHusauuu). B cuny npuHumMna cBoboabl 4Or0BOpa AONYCTUMA Nepefaya
KaK npaBa UCMONb30BAHNS YYETHOI 3anNnCK NOCPeACTBOM NpPefoCTaBNeHNs NpaBa AOCTyna K Hei
NHBIM TALAM, TaK U NpaB o6nagarens («CO6CTBEHHNKAY) YUETHOW 3aMUCH, €CAIN 3TO He 3aMpeLleHo
YCNOBUAMI UCMONb30BAHNS COLMANBHON CETH.

OTmeTtum, uto nosuuusa AnennaumuoHHoro cyaa stoporo okpyra CLUA He npoTuBOpeunT BbiBOAAM
Cyna no nenam o 6aHKpOTCTBE WTaTa Texac, Tak Kak 06LWMiA KpUTepuii onpeaeneHus nepsoro Bna-
Aenbla — Co3/aTens COLManbHOM CTPAHULBI — He MOANEXUT NPUMEHEHUIO B CUTYALMN C MHUMOU
CO6CMBEHHOCMbIO, KOTAa CYObeKT BbICTYNAET MCKMIOUUTENbHO HOMUHANBHBIM fepxarenem yuer-
HOW 3anucu, hakTUYeCK UCNOMb3yeMol B MHTepecax opraHn3auuu. O6uiee npaBuno MOXeT GbiTb
NPUMEHEHO B CrOpax MeXAy He3aBUCUMbIMU CYObeKTamMu, He UMEIOWNUMI 06LLMX IKOHOMUYECKNX
nHTepecoB (Hanpumep, 6bIBLUKI PABOTHUK U paboToaaTtent). icknioueHue, CBA3aHHOe C 6onee Twa-
TeNbHON NPOBEPKON OTHOLIEHMI CTOPOH, HEOBXOAMMO B Cropax Mexay aduaupoBaHHbIMI NULAMN
(yuactHuk 061iecTBa M 061LECTBO), 0COBEHHO B CUTYALN HECOCTOATENbHOCTI OPraHM3aLyK, Koraa
AeNCTBUAMM YUACTHUKA HAPYLIAIOTCA NpaBa CO06LECTBA KPeAUTOPOB.

PaclimpeHHas npoBepka 6bina NpuMeHeHa CyaoMm Takxe B aene Teamsters Local 651 v. Philbeck,
B PaMKax Cnopa 0 NPMHAANEXHOCTN YUETHOM 3anucy Mexay NPothecCMoHanbHbIM COK30M 1 ero 6biB-
wum npegcepatenem. Cya yCTaHoBMA, UTO PAKTMUECKM YUeTHAsA 3anucb CO34aBanach U UCMOMb30Ba-
nacb B MHTepecax npoeccMoHanbHOro Cok3a, B CBA3N C UeM He NPUHAANEXUT OTBETUNKY (agpeca
YUETHbIX 3anuceil 6bINN yKasaHbl HA O(ULMANBHOM CaliTe NPOGECCMOHANBLHOTO €033, UCMOMb30-
BaNNCb B €r0 BU3NTHBIX KApTOUKaX, (hakTUUeCKOe ynpaBneHne YUeTHbIMI 3aNUCAMM OCYLLECTBASA-
N1 paboTHMKI NPOdECCMOHANBbHOrO Coto3a). Cya pacLieHnn Kak Heno6pOCOBECTHbIE AeNCTBUA Npes-
cefatens No U3MEHEHUI0 AaHHbIX, HEOOXOAUMbBIX AN AOCTYNA B YUETHYIO 3anncb, KOTOpPble Hbinu
COBepLLEHbI NOCNe NPOUTPbILLA BbIGOPOB HA AOMKHOCTL™.

OnbiT DeaepatusHoit Pecnybnuku [epmanus

Ha faHHOM 3Tane Hamm 6binK BbiAeNeHbl 0TAENbHbIE 0COOEHHOCTU PACCMOTPEHMS COPOB B OTHO-
WeHNn yueTHbIX 3anucer B CLUA. Mepeifem K aHanu3y fena, paccmMoTpeHHoro B 2018 . DeaepanbHbim
BEPXOBHbIM CyfoM [epmaHuu‘.

Kpatkas cabyna cnopa TakoBa. HecOBeplEHHONETHAS [EBYLIKA, WMEOWas rpaxaaHCTBo
OepnepatusHoi Pecnybnukn fepmanuna (OPF), 3aperncTpupoBsana yueTHyI0 3anuch B COLMANbHON
ceTn Facebook® B 2011 1. B 2012 I. Npn HeBbISACHEHHbIX 06CTOATENLCTBAX OHA BblNa CHUTA NOE30M

“ Int'l Bhd. of Teamsters Local 651 v. Philbeck, 464 F. Supp. 3d 863 (E.D. Ky. June 3, 2020).

“  Bundesgerichtshof [BGH] [Federal Court of Justice] Jul. 12, 2018, Il ZR 183.

2 TlpaBoo6nagatesb JaHHOI COLMANbHOM CETM — KoMnaHna Meta — npusHaH B Poccuiickoit Deiepaiiian 3KCTPEMUCTCKON
OpraHu3aumei. YNnoMuHaHNe [aHHbIX CBELEHNI HOCUT WUCKIIOUNTENIbHO HAyuHbIA XapakKTep U HeobXoaumo Ans uenei
NCCEenoBaHms.
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B METpononuTeHe Ha Tepputopun OPT. B Lensix yctaHoBNEHUS 06CTOATENLCTB rMbenu CBoen fouepu
ee poauTeny, BCTYNuBLLKE B HACNEACTBO, NPeANPUHANM NOMbITKY NOAYYMTb AOCTYN K YUETHO 3aniu-
CW 1eBYIIKM, TAK KAK UM CTaNN U3BECTHbI WAGHTU(UKALMOHHbIE AaHHbI (OrvH 1 naponb). OHAKO
BBMAY YCTAaHOBMEHUA NS YUEHOM 3aNUCK TaK Ha3biBAEMOr0 MEMOPUANbHOIO CTaTyca CO CTOPOHbI
npaBoo6nafaTens COUMaNbHON CETU HACNERHUKM HE CMOITIM NOAYUUTb JOCTYN K COAEPXAHUIO YUeT-
HOIA 3anucy (coobuIeHnAM, ayano- 1 BUAEO3ANMCAM 1 NP.). AIMUHUCTPALMA COLMANBHON CETH B f10-
cyne6HOM nopsake oTKasanacb NPefoCTaBUTb AOCTYN, MOTUBMPYS HEraTUBHbIA OTBET YCNOBUAMU
NCNONb30BaHUA COUMANbHON ceTW. HacneaHukn 06paTUAUCh B Cyf C TPEGOBAHMAMMN K COLMANbHOK
ceTi 06 06ecneyeHNn AOCTYNa K yUeHOor 3anucu',

CyA nepBoOiA MHCTAHLMM YOOBNETBOPUN 3asABNEHHblE TPe6OBaHUSA, OAHAKO CYA anennsuMOHHON
WHCTAHLMN peLleHmne Cyaa NepBOi MHCTaHLMM OTMEHUA 1 B Y0BNETBOPEHMMU UCKOBbIX TPE6GOBaHMI
0TKa3an, MOTUBMPYA 3TO TeM, UTO CheuuanbHoe MH(OPMALMOHHOE 3aKOHOAATENbCTBO B 061aCTU
CBSI3W, UCXOASA U3 €ro TONKOBaHMS, 3anpellaeT nepefayy CBeAeHUN, XPaHAILMXCA Ha cepBepax, Uc-
NoMb3yeMblX COLMANbHON CeTblo. Mepefaya AOCTYNA K YUETHOW 3anuci NOBMeYeT 3a co60i Hapy-
leHne KOHMUAEHLUMANbHOCTI COAePKALLMXCA B HEll CBEAGHMNI, B TOM UNCIE CBA3AHHBIX C UHBIMU
NULAMK, C KOTOPbIMM HAacNefoaaTeNb BCTyNan B KOMMYHUKALMIO B paMKaX COLMANbHOM CETH.

(MepnepanbHblil BEPXOBHbIA CyA fepMaHuK C BbIBOAAMI anennALMOHHOMO cyaa 1 AOBOAAMN Npej-
CTaBUTENA COLUANBHOM CETI He COrnacucs, chopMynMpoBaB CleaytoLe IpUANYECcKU 3Hauumble
BbIBOAbI.

1. MpaBo Ha AOCTYN K YYeTHOW 3anucu BbiTEKAeT U3 [OTOBOPHOTO 06f3aTeNnbCcTBa, KOTOPOE
nepewwno K HacnesHNkam B NOPAAKe YHUBEPCAnbHOro npasonpeemcrsa*. Cya OTAENbHO OTMEYaeT,
uTO YKa3aHHOE NPaBO He ABNAETCA UMYLLECTBEHHbBIM®, UTO NOMHOCTbIO COOTBETCTBYET NPaBOBOI NpH-
pofie NpaBa Ha JA0CTYN B POCCUACKOM 3aKOHOAATENbCTBE (MHbIMI CNOBAaMM, 3TO MH(OPMALUOHHOE
npaBo, 0CHOBaHHOe Ha Jorosope). Mpu 3rom QefepanbHblit BEPXOBHbIA cya fepMaHum 06paaet
BHUMaHMe Ha To, YTo NpaBOBas NPUPOAA A0rOBOPA O CO3[AHNM U UCIONb30BAHMM aKKaYHTA OCTAeTCs
HesICHOW, OiHAKO B CUNY CneLmntnK KOHKPETHOTO iena AaHHOe 06CTOATeNbCTBO 6bI0 NPU3HAHO
He UMEIOLLMM PelLaIoLLEro 3HAUeH U ANs pa3peLleHns cnopa“®. OTMETIM, YTo Aaxe B 3ToI hopmynu-
POBKE CyA BefeT peyub 0 CO3AaHNN 1 NCMONb30BaHNN aKKayHTA Kak 00beKTa, B OTHOLEHUN KOTOPOTO
BO3HWKAET NPaBO Ha JOCTYM, @ HE O NMLEH3NOHHbIX NPAaBOOTHOLEHMSAX, XOTb 1 YXO[UT OT PaccMoT-
peHus Bonpoca 06 06Cy)xaeHNI NPaBOBOI NPUPO/bI CBA3aHHOTO € YUETHBIMI 3aNUCAMI 1OFOBOPA.

Cya yKa3blBaeT, UTO C MOMEHTA BCTYN/EHNs B HACNEACTBO K HAaCleAHNKaM nepeLwnm npasa u 06s-
3aHHOCTW HacnefoAaTens no 4OroBopy O CO34aHUM 1 UCNONb30BaHUM aKKayHTa, B TOM YMC/e NPaBo
Ha A0CTYN K YUeTHO 3anucu®. Npu 3ToM MHOE MO0 6bITb NPEAYCMOTPEHO COrNalleHeM CTOPOH'S,

2. 3anpeT fOCTYNA K YUETHOM 3aNnCK HacnefHNKaM HacnefoaaTens HeyMecTHO yulemnseT npasa
11 3aKOHHbIE MHTePeChl TAKUX HACNe[HUKOB, MOAPbIBAET NX NPABOBOE NOM0XEHWE, UTO TPOTUBOPEUNT

“ BGH, Il ZR 183/17, Rn. 2-5.

“ bid, 8.
% |bid,, 29.
% |bid,, 8.
¥ Ibid,, 9.

‘8 JHTepecHo, uTo CyA MPUXOAUT K BbIBOAY, UTO COMMACHO O6LIMM MPUHLMNAM PerynupoBaHus COOTBETCTBYHOLMX OTHO-
WEHNA HACNeROBAHNE YKA3aHHbIX MPaB MOTNO 6biTb MCKIKUEHO HA YPOBHE COTNMALIEHIS CTOPOH, OFHAKO U3 MOMb30Ba-
TENbCKOTO COMMALIEHNs NOZOBHOMO He ycMaTpuBaeTcs. C Hawel No3uLmMn, YKa3aHHbI BOMPOC AOMKEH BbiTb BKIIOUEH
B cthepy ny6nMUHO-NPABOBOMO PErynupoBaHus, B KOTOPOM CleAyeT NPedycMOTPETb HOPMbI, FAPAHTUPYIOLLME NEPexos
npaB no 40roBopy B NOPsAKe HACNeL0BAHWSA, CBA3aHHbIX C y4acTUEM B MHOTOMO/b30BATENbCKUX COLMAMBHBIX CETAX CO
3HaUUTENbHBIM OXBAaTOM YUACTHUKOB.
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HeMeLKOMY 3aKOHOAATeNbCTBY*. HU TalHa CBA3W, HU NpaBO HA KOH(MUAEHLMANBHOCTb AAHHBIX
N HEeNPUKOCHOBEHHOCTb YACTHOW )XM3HU WHBIX CY6BEKTOB, C KOTOPbIMI COCTOAN B Mepenucke Ha-
CNefofatenb, He MOTYT CNYXWUTb OCHOBAHWEM ANA 0TKa3a B MPEefOCTABNEHUM AOCTYNa K YUeTHOM
3anucu®. Hanpotus, cys NpuUXoauT K BbIBOAY, UTO Npu NpefoCTaBNeHUN HAcnefHUKaM A0CTyna
K YUEeTHOW 3anucK TailHa CBA3M C OPUAMYECKON TOUKN 3PEHUA He HapylwaeTcs™, Tak Kak NPOMUCXo-
AVUT 3aMeHa YNOMHOMOUYEHHOrO NMLA B OTHOLWEHMM YYETHOI 3anucK, T. €. OAHOW U3 CTOPOH B YXke
CyLLeCTBYHOLIEM MPABOOTHOLIEHMM, 6€3 BO3HUKHOBEHUS HOBbIX MPABOOTHOLWEHUIA C MHBIM NNLOM™,
C yueTom TOro YTo NPaBO AOCTYNa UMEeT MH(OPMALMOHHO-NPABOBYI NPUPOAY, AAHHbIA BONPOC MH-
TepeceH B KOHTEKCTe pa3paboTKu MHCTUTYTA NPaBONpPeeMcTBa B MH(OPMALMOHHOM NpaBe, KOTOPbIi
B HacTosiLee BpeMs (haKTUUeCKM He nccnegyercs™.

3. Cyan obiter dictum oTmeuaeT, uto, BeposiTHee BCEro, lanbHeiliee aKTUBHOE MCMOb30BaHMe
aKKayHTa He OXBATbIBAETCA NPABOM HACNef0BaHNA (370 NPUMEHUMO B 6O/bLIEA CTEMEHN K IMUYHbIM
yUueTHbIM 3anucam). OAHAKO CyA OCTaBUA AaHHbIA BONPOC 6€3 AanbHelero 06CyaeHUs C yueTom
npeameTa 3asBeHHbIX Tpe6oBaHMiA M 06CTOATENbCTB cnopa. OH yKasan, uTo B CUTyaLMK, KOraa MCT-
LiaM He06XOAMM OCTYN K YYETHO 3anncy B TOM COCTOSIHMM, B KOTOPOM OHA 6bIf1a HAa MOMEHT OTKPbI-
TUS HACNe[CTBa, OTCYTCTBYIOT Kakne-nmMb0o NpUUMHbI 0TKA3bIBATb B peann3aLumu nogobHoro npasa®.

4. Cyp yKa3blBAET, UTO C YUETOM PEANbHOTO NONOXKEHNSA eN HE BbIAEPKMBAOT KPUTUKN apryMeH-
Tbl Facebook®™ o ToM, uTo X 06513aTeNbCTBO MO Nepefaye COOBLIEHNIA MeXy NoNb30BaTeNsAMM CBA-
3aHO C KOHKpeTHbIM nnuoM (nuuamu). GegepanbHblit BEPXOBHbIN Cyf fepMaHuy OTMEUaeT: B CBA3M
C TeM, UTO JOCTOBEPHO ONPeAeNnnTb, BadeneL, y4eTHON 3anuci UNN MHOe NULO UCMONb3YET aKKayHT
B KOHKPETHbI MOMEHT, HEBO3MOXHO U ONpeeneHHas cTeneHb aHOHUMHOCTI UMMAHEHTHO Npucywa
NoAo6HOro PoAa KOMMYHUKALLMI, CNeayeT NPU3HaTh, UTo coomeemcmaytoujue 0653amenbcmea ces-
3QHbI € y4emHbIMU 3aNMUCAMU, @ He € NUYamu®. AKKayHTbl BbICTYNAIOT MAEHTU(UKALNOHHBIMI NPU3HA-
Kamu agpecata 11 afpecaHTa, NPOAOMKAIOT CyLLeCcTBOBATb NOCAE NX CMepTh™. OTMETUM, YTO MMEHHO
Mo3TOMY B 6ONbLIMHCTBE COLMANbHBIX CETEN 3aNpeLeHo Co3AaHne (hanbluNBbIX aKKAYHTOB C YUETOM
YKa3aHHOTO p1cka 13 chepbl MaeHTUdUKaLmm. Npn 3Tom 06nafatenb YUeTHOIM 3anNnCK HeCeT BCHO OT-
BETCTBEHHOCTb 3a Nio6ble feNCTBUS, COBEPLIEHHbIE TPETbUM NULLOM B pe3ynbTaTe HenpaBoOMepHOro
A0CTYNa K YUETHON 3anuncu.

5. YYacTHUKN KOMMYHUKALMW B COLMANbHbIX CETAX JOMKHbI PasyMHO OXWAATb W YUUTbIBATD,
uTO AOCTYN K Nepenncke MOXET ObiTb NONYYEH HACNeAHWKAMU UX COGECeHUKOB B MOPSAKE YHU-
BEpCanbHOro npasonpeemcTBa®. MefepanbHblii BEPXOBHbIM CYA lepMaHMM Takke KOHCTaTuUpy-

“  BGH, Il ZR 183/17, Rn. 12.

% Ibid., 7.

S Ibid., 27.

2 [lpepoctaBnexue fOCTYNA K YYETHON 3aNMCK MHOMY NULY NPOMCXOAUT HE B paMKax HOBOTO NPaBOOTHOLUEHMS, @ B Npefe-
nax yxe cylecrsyouiero.

% TIONCKOBOI 3anpoC «npaBonpeemMcTBO B MH(OPMALMOHHOM MpaBe» B INEKTPOHHOM KaTanore Poccuickol rocyaap-
CTBEHHOIN 61UBNMOTEK He BbISBIN HUKAKUX NOAX0AALMX uccnepoBanuit (https://search.rsl.ru/ru/search).

% N3noxeHHOe noaTBepxAaeT 0603HaueHHy0 E. C. [prHb AMCKYCCUIO 0 HE0HXOAMMOCTIN pa3rpaHinieHus nepefaun focTyna
K YUETHOW 3anuncy 1 nepeayn BCero KOMMMEKCa Npas Ha yueTHyto 3anuch (Grin', 2022, pp. 133-134).

% TlpaBoobnaaartenb AaHHON COLMANbHOM CET — KoMnaHus Meta — npusHaH B Poccuiickoit Deaepaiini IKCTPEMUCTCKON
opraHu3auueil. YnoM1HaHne AaHHbIX CBEAEHMI HOCUT UCKNIOYUTENbHO Hay4HbI XapakTep U HeO6XOAUMO ANs Lenei
nccnenoBaHus.

% BGH, Ill ZR 183/17, Rn. 17, 34.

% 1Ibid.

% Ibid. Rn. 20.
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€T, UTo ec/in 6bl nepenucka Gbina pacneyataHa HacnefoAaTenem MK BbIrPYKEHA HA XpaHUAMLLe
NepcoHanbHOr0 KOMNbloTepa, HAacneAHNKM He uMenu 6bl HUKAKMX NPEnATCTBUI K AOCTYNY U 03Ha-
KOM/EHWI0 C COOTBETCTBYIOWMMI CBEAEHMAMU®. YCTAHOBNEHWE HEePaBEHCTBA B [IBYX CYLWHOCTHO
CXOAHbIX CUTYaLMsAX HecnpaBeanueo®.

He ycmoTpen cy npotusopeunit u ¢ O6uMM pernameHTom no 3awmte AaHHbx (General Data
Protection Regulation, GDPR®), yka3aB, uT0 HacNeHUK B TaKOM Clyyae CTAaHOBUTCA OMEpaTopom
NepCcoHanbHbIX JaHHbIX B OTHOWWEHUN CBEAEHUI NApTHEPOB NO Nepenucke HacneaoAaTens u 06s3aH
o6ecneunBatb KOH(UAEHLNANbHOCTb TaKMX AaHHbIX. Ha 3awWmMTy nepcoHanbHbIX AaHHbIX YMepLMX
nuu, GDPR He pacnpocTpaHseTca®.

3aBepuwas paccyxaenus, GeaepanbHblil BEPXOBHbIA Cyf [epMaHni pa3rpaHUuUnMBaeT npaBo
AOCTYNA K YUETHOM 3annUCi U K COAEPXALMMCS B Hel UMYLECTBEHHBIM® U IMYHBIM MaTepuUanam
KaK K [ByM pa3HbiM KaTeropusm®, uto B ouepedHON pa3 CBMAETENbCTBYET O TOM, UYTO yueTHas
3anMcb — 370 0OBEKT, B OTHOLEHMM KOTOPOr0 MOTYT BO3HMKATb MH(DOPMALMOHHbIE MpaBa U 06s-
3aHHOCTY 1 KOTOPbIN B CBA3M C 3TUM NOANEXMT NPABOBOMY PEryANPOBaHNio. Mpu 3TOM cofepxaHmue
YUETHOW 3annCh TaKKe MOXET 6bITb NPeaMeTOM NPaBOBOrO perynnpoBaHus. MakTuueckn B 3aBucK-
MOCTU OT chepbl NPUMEHEHNS aKKayHTbl MOTYT UCMONb30BaTbCA ANA YueTa UHBIX LeHHOCTen: und-
POBbIX BafoT, LMGPOBbIX aKTUBOB, BUPTYaNbHbIX BHYTPUUTPOBLIX NPEAMETOB, BUPTYaNbHbIX BANIOT
(B wWnpokom cmbicne) u ap.

Takum 06pa3om, npasonpumeHuTenbHas npaktuka 8 OPIS n CLUA pasrpaHnumMBaeT NUYHble
N KOPMOPATMBHbIE YYeTHbe 3anuch, NPaBOBON PEXUM KOTOPbIX MOXET pa3nuuarbes (Hanpumep,
AanbHeillee UCNoONb30BaHUE NUUHON YUETHON 3anNNUCK NpKU NPaBONPEEMCTBE B NOPAAKE Hacneno-
BaHMA MOXET He [0MyCKaTbCs; CaMmo NpaBOMOUNe Ha CO3faHNe U YyNpaBneHue NMUHON YUeTHON 3a-
nucblo B CLLUA cBA3bIBAKOT C peanusalueil NpaBa Ha UCNONb30BaHNE COGCTBEHHONW WAEHTUUHOCTM
(a persona) B8 NKT-cpepe)fs. B CLUA npaBa Cy6beKTOB B OTHOLIEHMI YUETHbIX 3aMUCeil paccMaTpuBa-
I0TCA uepe3 npu3my Teopum COBCTBEHHOCTH, MPUUEM K NONb30BATEN0 NPUMEHSETCA TEPMUH «CO6-
CTBEHHMK®. [Tpn 3TOM C YUETOM TOTO, UTO CYAbl HE MOTYT UTHOPUPOBATb 0OBEKTUBHbIE 0COGEHHOCTH
B3aMMO/ENCTBIUS C COLMANBHON CETbIO, K YUETHBIM 3aNNCAM NPUMEHSETCA TEPMUH UMYLLECTBEHHbIN

% JIHTepecHo, uTo Nofo6HbIe CBEAEHNS, HAPAZY C AHEBHUKAMU 11 nucbMamu, DefepanbHblii BEPXOBHbIA Cyf fepMaHnm Hasbl-

BAET TEPMUHOM «aHanorosble JokymeHTbI» (analoge dokumente), BNOCNEACTBM YKA3biBas, UTO HET OCHOBAHMI NO-PasHo-
My pernameHTUPOBATb OTHOWWEHUS, CBA3AHHbIE C aHANIOroBbIM 1 LPOBbIM KoHTeHTOM (analoge und digitale Inhalten).

s BGH, Ill ZR 183/17, Rn. 20, 28.

6 Regulation 2016/679, of the european Parliament and of the Council of 27 April 2016 on the Protection of natural Persons
with regard to the Processing of Personal Data and on the free Movement of such Data, and repealing Directive 95/46/eC
(General Data Protection Regulation), 2016 o.. (1 119) 1.

& Ibid. Rn. 31.

8 Cys KOCBEHHO MPUM3HAET, UTO ONPEeJeNeHHbIA COfepKaTeNbHbIA ACMEKT YUETHOW 3aNUCU MOXKET UMETb UMYLLECTBEHHbII
XapakTep (Hampumep, K Y4ETHOI 3amuCh MOXET 6biTb MPUBA3AHO OMpedeNneHHOe KONMYECTBO BUPTYANbHOW BasioTh,
WHbIX LEHHOCTEN). Pa3BUBas JaHHYIO NOTUKY, K MYLLECTBEHHOM COCTABASAIOLLEN YUETHON 3aM1CUA CIIEAYET OTHECTY NPaBo
Ha MCMonb3oBaHMe JOMEHHOTO UMEHN 1 HAMMEHOBAHWUS YUYETHOI 3aMNCH, KOTOPbIE B OTAEMbHBIX ClyUasX MOTYT BbICTY-
naTb 06bEKTaM1 3KOHOMIUYECKOTO 060pOTa.

6 BGH, Il ZR 183/17, Rn. 35-36.

5 KopnopaTuBHbIe aKKayHTbl OTAENbHO HE YNOMUHANMCh B PACCMOTPEHHOM peluennu QefepanbHoro BepXoBHOTo cyaa fep-

MaHu1U, OAHAKO UX BbIAENEHNe JONYCTIMO, UCXOAA U3 06LLEro aHanu3a Cyfe6HOro akTa, ONpefentBLLIEro NpaBoBoil pe-

KM /IUYHOU YUETHOM 3aNNCK B CUTYALLAN HACNEA0BaHUS.

T10 @aHaNnOrMuHbIM MPUYMHAM, KaK NPABUNIO, B NONb30BATENbCKIX COMNALIEHMAX 3aNPELLEHO OTUYKAEHME NMUUHBIX YUETHBIX

3anucen.
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NHTEPeC» W YKa3blBAETCA, UTO KOHKPETHOE COAepKaHue npas nonb3oBatens («COBCTBEHHUKAY),
a Takke X 060poToCnoCco6HOCTb BO MHOTOM ONpeaensIoTca cornalieHnem ¢ npaBoobnaaaTenem co-
LManbHO CeTu.

B OPI, HanpoTuB, OTHOLEHKA C NPaBOO6NAAATENEM COLLUANbHOI CETU PACCMATPUBAIOTCA Uepes UH-
(hopMaLMOHHO-NPaBOBOI aCNeKT (B KOHTEKCTE NpaBa 40CTyNa)”, uepes Npu3My 0653aTebCTBEHHbIX
OTHOLUEHWIA CTOPOH, C AKLIEHTOM Ha TO, UTO NPaBO AOCTYNA K YUETHON 3anuci ABNAETCA CamMoCTos-
TeNbHbIM, XOTb M TECHO CBA3aHO C NPABOM JOCTYNA K COEPKALLNMCA B YUETHON 3aNNCK CBEAEHNSAM.
(MenepanbHblit BEPXOBHbIN cy/ fepMaHnm TakKe NPU3HAET, UTO COlEPKAHME YUETHON 3anNnCh MOXET
UMETb UMYLLECTBEHHbINA XapaKTep, UTO MOMXET BbITb UCMONb30BAHO NPYU aHanu3e NpPaBoOBON NPUpPO-
[ibl IPaB NOMb30BATENSA HA BUPTYANbHYI0 BaNIOTY, BHYTPUUTPOBbIE LIEHHOCTHU, HAUMEHOBAHME YUeT-
HOW 3aMuCK, HA UCMOMb30BAHME NOAAOMEHHOO UMEHU U . BaxHO, uTo haKTUUECKM CYfbl B 06enx
I0PUCANKLMAX NPU3HAIOT, UTO YUETHbIE 3aNNCK — 3TO 06bEKTbI NPABOBOTO PErynMpoBaHUA 1 NpaBo-
BOTO MHTEpECa.

MoaBoas UTOr PAacCMOTPEHMIO TEPMAHCKOTO 11 aMEPUKAHCKOTO OMbITa, OTMETUM, YTO NPABOBOI pe-
UM YUETHbIX 3anucel B CBOEW OCHOBE ABMAETCA CXOAHbIM: HANpUMep, Y Nio6oil yueTHoON 3anucu
(B TOM uncne B cucTeme 31eKTPOHHON NOUTI) eCTb 06M1aAaTeNb, ONPeAeNIoLA PULUUYECKYIO Cyab-
6y YUeTHOI 3anucu 1 NopsaaoK ee UCMONb30BaHNS, B TOM UuCie NPefoCcTaBneHue AoCTyna K Hell
WHBIM NMLAM. YUeTHble 3anucii — 3T0 06EKTbI NPABOBOTO PErynupoBaHus, Npexae Bcero nHdop-
MaLUOHHO-NPABOBOrO, KOTOPbIE MOTYT YYacTBOBATb B Pa3NNUHbIX MPABOOTHOLIEHUAX: TPYAOBbIX
(Hanpumep, co3faHme M BefeHWEe YUETHOWM 3amuCcu B MHTEpecax W no 3ajaHuio pabotoparens),
NnuHbIX (CO3AaHNe NUUHON YUETHOW 3anUCK, B TOM YNCNE B KOMMEPUECKUX Liensx), cemeHbix (CoB-
MeCTHOE BefieHNe YUETHOI 3anncu cynpyrami 1 ee BKNIOUEHUE B COCTAB 06LIEro UMYLLECTBA, B TOM
umMcne AN Lenei nocneayowulero pasaena), npeanpuHUMaTenbckux (Hanpumep, co3aaHue 1 BefeHne
YUETHOM 3anuCKh B X0fle UCMONHEHNs 10r0BOPa O COBMECTHON ieaTenbHOCT) U Ap. Kak cneactaue,
0CO6EHHOCTI NPABOBOTO PEXNMA YUETHbIX 3aNNCeil MOTYT BbiTb NPeaYCMOTPEHbI B OTPACTIEBOM 3a-
KoHo/aTenbcTBe (KOpNopaTMBHOM, CEeMeiiHOM, TPYZ0BOM, 3aKOHO/ATeNbCTBE O rOCYAapCTBEHHON
1 MYHWLNANbBHOI CNYXX6e 1 Mp.), @ TaKKe 3aBUCeTb OT NPaBU UCMONb30BAHNA KOHKPETHOW MHAOp-
MaLMOHHOI CUCTEMbI.

Mpu 3TOM 0CO6EHHOCTM WCMONb30BAHUA OTAENbHbIX BUJOB YUETHbIX 3anuced MOryT 6biTb
onpeneneHbl 0TPacneBbIM 0COBEHHOCTAMMU TOI Chepbl O6LECTBEHHDIX OTHOLIEHWIA, B KOTOPOW
OHN MIPUMEHSAIOTCA, IAXKE B OTCYTCTBME KOHKPETHbIX NMPABOBbIX HOPM, MOCBALIEHHbIX JaHHOMY BO-
npocy. Hanpumep, NPUHLMUNbI TPYAOBOrO NPaBa ONpefensioT 06WMIA CMbICT U CTPYKTYpPY AeATeNb-
HOCTW PaboTHMKA NOJ KOHTPONIEM I Ha OCHOBAHMM MOPyyueHnit (3aaanuit) pabotogatens B pamkax
BbINOMHEHUA TPYAOBOI (DYHKLMM, U3 KOTOPbIX MOXHO BbIBECTU MPABUNO, YTO 06naatenem yuer-
HOW 3anucK, CO34aHHON PaBOTHUKOM MO 33JaHui0 1 B MHTepecax paboTogarens, npu oTCYTCTBUN
COrnaLieHns cTopoH 06 nHom® aensetca pabotogatens. Mpu 3ToM HeAONYCTUM yxoa paboToaatens

¥ PernameHTauua 40CTyna K MHGopMaumy (B TOM UNCIe B KOHTEKCTE COLMAnbHbIX CETel) — OANH U3 MHCTUTYTOB MHopMaLm-
OHHOrO NpaBa, KOTOPbIHA, C Y4ETOM KOMMEKCHOO XapaKTepa AaHHOM OTPac/i NPaBa v OTPACiM Hayku, OXBATbIBAET, Kak ny6any-
HO-NPaBOBOE, TaK M FPAXAHCKO-NPaBOBOE PerynupoBaHme. IHGopMaLMOHHOe NPaBo, B CBSA3Y C KOMMNEKCHbIM NPEAMETOM
11 MeTOZaMM PEryNnpoBaHus, PACCMaTPUBAETCA B Hayke B kauecTBe «6a30BOI OTPAC/M ANS Pa3BUTUS NPABOBOIO PerynupoBa-
HIS HOBbIX MH(YOPMALIMOHHBIX OTHOLIEHNIA, MH(OPMALMOHHBIX (udpoBbix npocTpaHcTs)» (Polyakova et al., 2025).

58 Peyb MAET O CUTYaLMK, KOTAA PAaBGOTHNK CO3AAET YUETHYIO 3annCb B UHTEpPecax i No 3aAaHunio paboToaaTens, OAHAKO
CTOPOHbI NPUXOAAT K COMMALLEHINIO, YTO YUETHAs 3annCb TakKe MOXET HbiTb UCMONb30BAHA B NNUHBIX LENsX paboTHMKA,
He CBA3aHHbIX C BbINOMHEHUEM TPYAOBON (DYHKLMN Y KOHKPETHOrO pabotoAaTens, B CBA3N C UeM CTOPOHbI NPU3HAKT,
yTO 06NAKATENEM YUETHON 3aNUCK ABNSETCS PAGOTHMK.
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OT OTBETCTBEHHOCTU, Koraa (haKTMYeCKn yueTHas 3anucb NCMONb3YeTca B UHTepecax pabotogarens,
0/IHAKO OTBETCTBEHHOCTb 33 NOTEHUMUANbHbIA BPef U (UNK) HapyLWeHNs NpaB UHbIX UL 6yaeT He-
CTW PaboTHMK Kak hopManbHblid 06MafaTenb YUeTHOM 3anncu. B JaHHOM ciyuae He0HXoAUMO Npu-
MEHATb KOHLIeNLMI0 MHUMOro 06nagatens («co6cTBeHHUKa®), paspaboTanHyio B CLUA®.

KoHuenuus ABoACTBEHHOI NPaBOBOA NPUPO/bI YYETHOM 3anuUCH

Ha 0CHOBe M3yueHHOro MaTepuana npeanaraeTca cnegylollee BiaeHNe NpaBoBOro Pexuma yuet-
HbIX 3aM1Cen Kak pa3HOBUAHOCTI BUPTYaNbHbIX 06HEKTOB.

I. YueTHan 3anucb, Kak BUPTYaNnbHbI 06bEKT, 06NafaeT ABOWCTBEHHON NPaBOBOM NPUPOAON:
NHAOPMALMOHHO-NIPABOBOI M MHOW OTPACNeBOi (rpaxaaHCcKo-NPaBoBOW, TPYAONPABOBONA U np.).
0c06eHHOCTM UCMONb30BaHNA (NMPABOBOMO PEXMMA) YUETHBIX 3aMMCeil MOTYT BbiTb NPEAYCMOTPEHbI
B OTPACNeBOM 3aKOHOAATENbCTBE M B NpaBuiax WHGOPMALNOHHON CUCTEMbI, @ TAKXKE BbiBEJEHbI
Cyfamm Npu paspelleHnn KOHKPETHbIX CMOPOB NOCPEACTBOM NMPUMEHEHUS MEXaHW3MOB aHanoruiu
11 TONKOBAHUA NpaBa.

N1 opmaumoHHO-NpaBoBas NPUPoAa NePBUUHA ANA YUETHbIX 3aM1Cen, KOTOpble He0bA3aTeNbHO
BbICTYNAIOT 06bEKTAMI IKOHOMUYECKNX OTHOMWEHMI (Hanpumep, yueTHas 3anncb B CUCTEMeE 3MeK-
TPOHHOI NOUTbI). OAHAKO ANA LieNIeil HACTOALLEr0 UCCNIeI0BAHNA AKLEHT CAENaH NPEeXae BCero Ha Tex
YUETHbIX 3annCsX, KOTOpble CTAHOBATCA LIEHHOCTbIO U TOBAPOM B YCNIOBUAX IKOHOMUKM AaHHbIX.

BuptyanbHble 06bEKTbI, B TOM UNCIE YUETHbIE 3aMNCH, CYLLECTBYIOT B paMKax UH(OPMALIUMOHHbIX
CUCTEM, B CBAA3U C YEM NPABOMOUNS B OTHOLIEHUMN TaKNX 06HEKTOB BCeraa 6yayT YacTUUHO OCHOBA-
Hbl Ha 1OrOBOPHbIX OTHOLIEHNSX C NPaBOO6GNaaTeNeM BUPTYasbHOTO MUPA, B OTCYTCTBUE KOTOPbIX
HEBO3MOXHbI HW CO3[1aHNe YUETHON 3annCcK, HU MoaydYeHue A0CTyNa K BUPTYaNnbHOI cpefe nocpes-
CTBOM MCMO/Mb30BAHMA TAaKOW 3aMUCK, HU NPUOBPETEHINE MHbIX BUPTYaNbHbIX LiEHHOCTel (06beKTOB).
0fHaKo IaHHOEe 06CTOATENbCTBO HE YMANAET 3HaueHIUe BOCMPUATUS YUETHBIX 3aMUCel 1 UHbIX BUPTY-
arnbHbIX LEHHOCTEl B KQUeCTBE 06bEKTOB, B OTHOLIEHUN KOTOPbIX BO3MOXHbI NPAaBOBbIE OTHOLIEHNS,
T. €. BO3HMKHOBEHMUe NpaB 1 06s3aHHOCTEIA. BbiBOAbI MCCNefoBaTenein 06 HOM CleayeT npuU3Hath
OLUNBOYHBIMM.

CTpaternueckuit opueHTup Poccuiickoi Gefepauum Ha NoCTPoOeHUe IKOHOMMUKI AaHHbIX (M0 aHa-
noruun ¢ EBponenckum coio3om)” AUKTYeT Heo6X0ANMOCTb 0BHOBNIEHNA 3aKOHOATENbCTBA, CBA3AH-
HOro C 060pOTOM LMPOBbIX aHHbIX, Pa3paboTKM KaueCTBEHHO HOBbIX NPABOBbIX NOAXOAO0B K OMO-
CPEA0BAHMI0 OTHOLIEHWI, CBA3AHHDIX C AaHHbIMU, KOTOPbIE B TEKYLINX TEXHONOTNYECKMX peannsx

(M. BblleynomsHyTble pelwenus Cyaa no aenam o 6aHKpoTcTee wrata Texac (Memorandum opinion on Jeremy Alcede’s emer-
gency motion objecting to proposed order regarding social media accounts, No. 14-33564 (Bankr. S.D. Tex. Apr. 3, 2015), https://

CLUA okpyra KenTykku (Int'L Bhd. of Teamsters Local 651v. Philbeck, 464 F. Supp. 3d 863 (E.D. Ky. June 3, 2020)).

™ Cm. n. 8 MepeyHs nopyyeHni no peanusauuu Mocnanus Mpesngeqta GenepanbHomy Cobpanuio N Mp-616, yT8. Mpesu-
AeHTom Poccuitckoit Gefepauyn 30 mapta 2024 r. http://www.kremlin.ru/acts/assignments/orders /73759

7 19.02.2020 EBponelickoil Komuccueir ony6nukoBaHa EBponeiickas cTpaterusi AaHHbIX, B pamMkax KOTOpOW noctasne-
Ha 3apjaua nocTpouTb 1 06ecneunTb 6anaHc YacTHbIX U MYBNNUHbIX UHTEPECOB B IKOHOMINKE, OCHOBAHHOW HA AaHHbIX
(Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, A European Strategy for Data, COM (2020) 66 final (Feb. 19, 2020),
https://eur-lex.europa.eu/ legal-content/EN/ TXT/?uri=CELEX%3A52020DC0066).
Tepmun «data economy» (3KOHOMMKA [AHHBIX) YTOMUHAETCA B O(MUMANbHBIX NY6MKALMAX HA caiTe EBponelickoit
Komuccuu (European Commission. (2022). Data economy (Rolling Plan for ICT Standardisation). Interoperable Europe

Portal. https://interoperable-europe.ec.europa.eu/collection/rolling-plan-ict-standardisation/data-economy)
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CTAaHOBATCA aKTUBOM, TOBApPOM U TPEBYIOT afleKBaTHOr0 NPaBOBOro PerynupoBaHns ¢ y4eTom Heob-
XOAMMOCTM 06ecneyeHns KOHTPONA Cy6beKToB JaHHbIX HaJ CO3[aBaeMbIMI 1 UCMOMb3YEeMbIMU UMU
AaHHbIMK Kak 06Liero npuHLMna, ocobeHHocTH ceTel UHTepHeT Web 3.0, Web 4.0.

IIl. Ans 0603HaueHNs NuuQ, YNONHOMOYEHHOr0 HA Haubonee MOMHOE yNpaBNeHUEe YUYETHOM
3aMnucblo, Cnefyet WCMonb3oBaTb TepMuUH «obnafatenb». Kak pa3bACHEHO B MNOCTAHOBIEHU
KoHcTutyumonHoro Cyaa PO ot 26 oktabpsa 2017 r. N2 25-M, «uenb, KOTopyto npecnegosan dheaepans-
Hblil 3aKOHOAATEeNb, BBOASA NOHATME "06nafaTent MHPOPMALMK', 3aKNHOUAETCS... B ONUCAHUM MO aHa-
NOTUM C FPAKAAHCKO-NPABOBbIMI KAaTErOpUAMM "CO6CTBEHHUK', "TUTYNbHbIN BNajeneL"... NPaBoBOro
CTaTyca Nnua, NPaBOMOYHOIO B OTHOLIEHMM KOHKPETHOM MH(OPMaLMK pewaTtb BONPoOC 0 ee nony-
YeHUN JPYrUMI TULAMI 1 0 CNOCOBax ee CNONb30BAHUA KaK UM CaMUM, TaK U pYruMu MLaMu»’,

licnonb3oBaHme TePMUHOB «COBCTBEHHMKY, «BRaJenewy, y4acTHUK» B OTHOLIEHWUN BUPTYaNbHbIX
06bEKTOB He COOTBETCTBYET CNOXMBLUEWCA MPAKTUKE NPUMEHEHMS POCCUIACKOTO 3aKOHOAATENbCTBA.
CnoBo «NoNb30BaTE/b» MOXET 6bITb MPUMEHEHO B KOHTEKCTE OMUCAHNA OTHOLEHMI CY6bEKTOB C Npa-
BOOGNaAaTeNnem BUPTYanbHOM Cpeabl (CoumanbHoi ceTin) no nepeaaue HeMCKMOUMTENbHbIX NPaB Ha UC-
Nonb30BaHKe Takon CpPefibl, «MPaBO06NaAATENb» — B KOHTEKCTE NPaB LA B OTHOLWEHUM PE3yNbTaToB
WHTENNEKTYaNnbHOM AesTeNbHOCTH, KOTOPbIE TAKXKe MOTYT 6bITb BbIPXKEHbI B KOHKPETHOM BUPTYa/IbHOM
o6bekTe (Hanpumep, pasmelleHbl Ha NepCoHaNbHON CTPAHULE B COLMANbHON CETH).

B nyHkTe 2 cTatbu 1411 TK PO, nocBALLEHHONM LMGPOBbIM NpaBaM, Takke ynotpebneH TepMuH
«o6nafatenby NPUMEHNTENbHO K MUY, YNONHOMOUYEHHOMY Ha ONpeaeneHne puanueckon cyabobl
undposoro npasa (pacnopsxeHne LAGPOBbLIM NPABOM). AHANIOTMUHbIM 06PA30M BbIpaXeHue «06-
najaTenb 3NEeKTPOHHbIX AAHHBIX» UCMONb3YeTCA B ONpeAeneHnn umdpoBoi BanioTbl, @ CI0BO «06-
nagartenb» — B OTHOWEHUM LUGPOBbIX MHAHCOBbLIX aKTUBOB B (DefiepanbHOM 3akoHe 0T 31 nions
2020 1. N2 259-03 «0 unpoBbIx HMHAHCOBbIX aKTUBAX, LU POBOIA BaNioTe U 0 BHECEHUN N3MEHEHN
B OTAENbHbIe 3aKOHOAATENbHbIe akTbl Poccuiickoil Degepaunn»”, TepMUHOM «o6naaatens» onepu-
pyeT u QefepanbHblil 3aK0H 0T 2 aBrycta 2019 . N2 259-M3 «O npuBneyeHn MHBECTULNIA C UCMONb-
30BaHMEM MHBECTULMOHHbBIX NNATAHOPM M O BHECEHUN U3MEHEHUIA B OTAENbHbIE 3aKOHOAATEe/bHble
aKTbl Poccuitckoint Gefepauumy» NPUMEHUTENBHO K ALY, KOTOPOMY NPUHAANEXMT YyTUNNTAPHOE Lnd-
poBoe npaso™.

licnonb3oBaHMe TepMiuHa «06nagatensy, T.e. MHOPMALMOHHO-NPABOBOIO U3MEPEHNS COOTBET-
CTBYIOWMX ABNEHMIA (COBCTBEHHOCTI, BNAZEHUS U NP.), B OTHOLIGHINN YUETHBIX 3aNNCeid U UHBIX BUP-
TyanbHbIX 06HEKTOB MO3BONUT NPUMUPUTL NPOAHANU3NPOBAHHDbIE Bbille MOAXOAbI K ONpefeneHnio
NMPaBOBOIO PEXNUMA YUETHbIX 3aniCelt: PACCMOTPEHIe UX B NPU3ME NpaBa COGCTBEHHOCTY U UMYLLE-
cTBeHHOro uHTepeca B CLLUA 1 B KOHTEKCTe HeUMYLLEeCTBEHHOrO NpaBa AOCTYNa K YYETHbIM 3annucam,
MMEIoLLero A0roBOpHYI0 npupogy, B OPT.

MoauepkHeM, uTo TepMUH «06nafaTenb» B AeNCTBYIOLEM 3aKOHOAATENbCTBE MCMONb3YeT-
A 8 08yX 3HaYeHuAX: Kak obnagatenb uHopmawun (B TOM uncie AaHHbIX) U Kak obnagatenb

7 ToctaHoBnenune KoHctutyumoHHoro cyaa PO N2 25- ot 26.10.2017 «Mo feny o npoBepKe KOHCTUTYLMOHHOCTU MYHK-
Ta 5 cTatbn 2 OepepanbHoro 3akoHa “06 MHGopMauuy, NHHOPMALMOHHBIX TEXHONOTMAX U O 3awuTe MH(OpPMaLmn"
B CBA3M C Xano6on rpaxaanuHa A. N. Cywkosa”».

7 QepepanbHbli 3aKoH «O LM(POBbIX UHAHCOBbIX aKTUBAX, LN(POBON BanioTe U 0 BHECEHUU U3MEHEHWIA B OTAENbHbIE
3aKkoHopaTenbHble akTbl Poccuiickoit Gepepatin» N2 259-03 ot 31.07.2020, http://publication.pravo.gov.ru/Document/
View/0001202007310056

7 QepepanbHbli  3aKOH «O  NPUBNEUEHUM WHBECTULUMIA C  WCMONb30BAHMEM  WHBECTULMOHHbIX  mnatopm
W 0 BHECEHUW M3MEHEeHWI B OTAeNbHbIe 3aKOHOAATeNbHble akTbl Poccuiickon Meaepauumy» NO 259-03 ot 02.08.2019,
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NMyLecTBeHHoro (B ToM uucne uMdpoBOro) npasa, T.e. B WUHHOPMALMOHHO-NPABOBOM
W TPXAAHCKO-NPABOBOM CMbiCNax. YTBepwaeHHbl 14 anpens 2023 r. MexnapnameHTCKOM
Accambneeid rocynapcte — yuyactHukoB CoppyxectBa HesaBucumblx focygapcte MogenbHblit
3akoH «O unthpoBbIX NpaBax» Takxe NPUMEHAET BblpaxeHue «obnagatend uuhpoBoro 06bek-
Ta». 0fHaKo, kak 060CHOBAHHO yKa3biBaeT A. I. LinnukoBa, pelweHne aBTOpOB 3aKoHa MCNOMb-
30BaTb TEPMUH «obnagaTenb» B KOHTEKCTE Npasa co6CcmeeHHOCMU Ha LUGPOBble 0OBEKTHI
He ABnAeTCcA 6eccnopHbiM W TpebyeT AanbHeiiwero HayuHoro o6cyxaequs (Shipikova, 2024,
p. 58). Mexay Tem cam Bbi6Op TepmMUHA «06naaaTenby» ABAAETCA BEPHbIM MU 06OCHOBAHHbIM
C Hay4YHOW TOUKMN 3peHus. B 3aBeplieHne noguepkHeM, uTo AUCKYCCUs 0 BbIGOpe NOAXOAALLEro
0603HaueHNs NULA, YNONHOMOYEHHOTO HA Hanbonee NONHbIA KOHTPONb HAJ YUETHOM 3aNUCbio
N UHbIMIA BUPTYanbHbIMU (LMGPOBbIMI) 06BEKTAMM, OCTAETCA OTKPLITOW. B BbllEYNOMAHYTOM
npoekte Lupposoro kogekca Pecnybnukn KazaxctaH mcnonb3oBaHa Anaga TEPMUHOB «Bnaje-
new - nonb3osarenb» LUGPOBOro 06bekTa”.

[Il. YueTHble 3anucK Kak 06bEKT LieNnecoobpasHo paccMaTpuBaThb Yepes NpusMy NOHATUA «AaH-
Hble» (CT. 2 3aKoHa 06 nHdopMaLmm).

3akpenneHHblii B efepanbHom 3akoHe oT 31 utons 2020 r. NQ 259-O3 TepMuUH «obnagatenb nek-
TPOHHDBIX AHHbIX» SBMSETCA OfHUM U3 KIKOUEll K OTBETY HA BONPOC, NOCTaBAEHHbIA J1. K. TepeLueHko,
A. B. MuH6aneesbim 1 E. B. XonogHoW, 0 He06X0AUMOCTYM ONPefeneHns NpaBoBoOro pexuma Ludpo-
BbIX JAHHDBIX', OTNUYHOIO OT NOHATUS «MH(OPMALUAY.

C Hawei No3MuMK, ONPeeNeHns CyWHOCTHO UHOTO NPaBOBOMO PeXnMa LNGPOBbIX (3NEKTPOH-
HbIX) AAHHbIX, OTANYHOTO OT KaTeropuu «MHAOPMaLMA», 3aKpenseHHoM B 3aKoHe 06 UH(opMaLuK,
He TpebyeTcs. Yka3aHHbIe MOHATUSA COOTHOCATCA KaK UacTHOe 1 obLuee. [laHHble NPeACTaBAAIOT CO60N
0HY 13 (hOPM CYLLECTBOBAHNS UH(OPMALLMU. [laHHbIe, NCXOAS U3 CBOEN NPUPOADI, ABNSIOTCA 3NeK-
TPOHHbIMKM UAK LNPPOBbIMK, TaK KaK 3Ta Pa3HOBUAHOCTb MHGOPMALLMM CYLLECTBYET B paMKax MH-
(hopMaLMOHHbBIX CUCTEM M TpeAHa3HauYeHa AN 06paBbOTKN HA BbIUNCANTENbHbIX MALIMHAX, Nepesayl
C NCMONb30BAHNEM KOMMYHUKALMOHHDBIX YCTPONCTB, T.e. HOCUT BUPTYaNbHbINA XapaKTep, HA UTO YKa-
3biBaet A. A. Ctpenbuios (Strel'tsov, 2019, p. 5).

[10MONHUTENbHO ClIEAYET OTMETUTD, UTO CYWeCTBYET 1 MHaA (LUMPOKaA) TPAKTOBKA MOHATUSA «aH-
Hblex» (C yueTom u. 1 ct. 1 QefiepanbHOro 3akoHa ot 27 mions 2006 r. NO 152-03 «O nepcoHanbHbix
AaHHbIX») — KaK Pa3HOBUAHOCTU MHAOPMALMK, 3a(hMKCMPOBAHHOI HA MaTepuanbHOM HocuTene
B hopMe KapTOTeK MM MHBIX CUCTEMATU3UPOBAHHBIX COGPaHUIA, NO3BONAKLNX B COOTBETCTBUM C 3a-
[AHHbIM aNTOPUTMOM OCYLLECTBAATb UX MOUCK 1 (U111) AOCTYN K HUM, B TOM yiCNe 6€3 NCNONb30BaHUS
CpefCTB aBTOMATM3aLNm.

Hayka 6e3 MOHATMIAHOTO annapara M CnewuuanbHbiX TepMUHOB (HayuHOTo A3blKa) He ABNAETCA
noanuHHoi (Stepin, 2010, p. 156), B CBA3M C UeM He CeyeT YCUIUBATh TEPMUHONOMNYECKYIO MyTa-
HULY B MH(OPMALMOHHOM 3aKOHOAATENbCTBE, O UeM nucanu B. b. Haymos, J1. K. TepeweHko, nckyc-
CTBEHHO pa3rpaHnuMBas NOHATUA «MHDOPMALUA» U «LUGPOBbLIE fAHHbIEY.

(DakTuyeckn TepMUH «uMdpPoBbIe fAHHbBIE» HAXOANT OTPaXeHMe B 3aKOHOAATENbCTBE C 3aMe-
HOJ OLINBOYHOrO NepeBoAa cnoBa digit Kak «LuUdpPoBoI» Ha 60nee NPUBbIYHBIA U KOPPEKTHDIN
CUHOHUM — «3NEKTPOHHBIAY (NP 3TOM NPaBMALHO 6bIN0 6bl UCMONB30BATH TEPMUH KUNCNOBOI»
(Baturin, 2022, pp. 18-20)). 3akoH P® o nonpaske k KoHctutyuumn PO ot 14 mapta 2020 r. N 1-OK3
(B yacTn BHeCeHNs M3MEHeHWA B N. «M» CT. 71 OCHOBHOrO 3aKoHa) BCTYNUA B CUAY 4 viona

5 CM. CT. 24-25 MpoekTa LudpoBoro kopekca Pecnybnukin KasaxcraH, 2024. GitHub. https://github.com/Akylbay-Katira/
digital-codex/blob/main/digital-Codex-2024-ru.md

% TepmuH 6bin BKNtoUueH B TeKcT Konctutyumm PO B 2020 .
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2020 1”7 A QepnepanbHblii 3aKoH 0T 31 uiona 2020 . N2 259-O3 BcTynun B cuny no3fHee, 1 aHBaps
2021 1., ¥ CONEPXUT BEPHYIO TPAKTOBKY PacCMaTpuBaemMoro noHATUSA € 60nee KOPPEKTHbIM 0603Ha-
UeHUeM — «3NEKTPOHHbIE AaHHbIeY. B CBA3N C 3TUM BbIBOAbI MCCNEA0BaTENEN O HENPUMEHEHUM YKa-
3aHHOr0 TEPMUHA B OTPAC/IEBOM 3aKOHO[ATENbCTBE CNeAYeT NPU3HATL OLINBOUHBIMMU.

C nHOpPMALMOHHO-NPABOBON TOUKN 3PEHUs YUeTHbIe 3aNUCK KaK BUPTYaNnbHble 06bEKTbI Npes-
CTaBAAIOT CO601A JaHHbIE KaK 06BEKT UHDOPMALMOHHBIX NPABOOTHOLIEHMI. HAMOMHUM, UTO CXOAHAs
no3uLMA B OTHOLIHUN NPaBOBOW NPUPObI METABCENEHHO BbickazaHa A. 1. CeBeprubim (Severgin,
2023, pp. 40-43).

CyueToM U3N0XKEHHOTO, 3aBepluas anuckyccuio /1. K. TepeeHko, A. B. Munb6aneesa u E. B. XonogHoli
M0 JaHHOMY BOMPOCY, NOBTOPUM, UTO 3MEKTPOHHbIE (tpoBbie) AaHHbIE B NONHOIA Mepe YKnaablBa-
I0TCS B pamki 6a30B0il ANs MH(OPMALMOHHOMO 3aKOHOAATENbCTBA KATeropun «AaHHbIe» KaK Of-
HOW M3 (hopm cywecTBoBaHUs nHGopmauun. GefepanbHblit 3akoH ot 31 uions 2020 r. NO 259-03
Ha npumepe CNOBOCOYETAHNA «06NnafateNb 3NEKTPOHHBIX AaHHbIX» AEMOHCTPUPYET BO3MOXHOCTb
NPaBOBOI PernameHTaLUN HOBbIX ABNEHNI, CBA3AHHBIX C BUPTYabHbIMI 06bEKTAMU U IKOHOMUKON
[aHHbIX, 8 Ipedenax ycmosawelics mepmMuHoI02UU.

Takum 06pa3oM, yueTHbIe 3anucK CneayeT paccMaTpuBaTh Kak PasHOBUAHOCTb AaHHbIX (Ludpo-
BbIX NN 3M1EKTPOHHbIX), T.e. hopMy CyllecTBoBaHMA MHopmauuy (cT. 2 3akoHa 06 MHdOopMaLMK).
3akpenneHns NpaBoBOro pexuma LugpoBbIX JaHHbIX, He CBA3AHHOTO C NOHATMEM KMH(OPMALMS»,
He TpebyeTcs. B OTHOWEHMM NOJOGHBIX OOHEKTOB BO3HMKAKT MH(OPMALMOHHbIE MPaBOMOUNS
(Hanpumep, npaBo 06nafaHNA YUETHOI 3aNUCbIO UK NPABO JOCTYNA K Heit), KoTopble Npu obpeTe-
HUW BUPTYa/IbHbIM 06bEKTOM 3KOHOMUYECKOW LLeHHOCT NO/YUAKT XapaKTep UMYLLECTBEHHOTO (nu,
KaK yKa3aHo Bbilue, LMdpoBOro) npasa Ana Leneil yuactus B 06opore.

Mono6HbI NOAX0A K PACCMOTPEHNI0 NPUPOALI YUETHBIX 3anucelt NO3BONSET NPeOAONeTb KOH-
LenTyanbHylo nNpobnemy HeOBEWeCTBAEHHOCTU BUPTYa/bHbIX (LMPOBbIX) 06BEKTOB, TaK Kak Xa-
PaKTEPUCTUKY 06bEKTA YUETHAA 3anuCb NPUOBPETAET 3a CUET UHCTPYMEHTApUs MHEHOPMALMOHHO-
ro 3aKOHOAATenbCTBa, @ B MMYLLECTBEHHbIX OTHOLIEHWAX YYacTBYIOT npasa B OTHOLEHWN TaKoro
06beKTa. AHANOrMUHBIA NOAX0A AONYCTUM 1 B OTHOLIEHUN LUGPOBLIX BaNIOT, KOTOPbIE ONPefeneHbl
(®epepanbHbiM 3aKoHOM OT 31 ntona 2020 r. NO 259-03 Kak «COBOKYMHOCTb 3NEKTPOHHDBIX AaHHbIX»
1 NpY 3TOM OfHOBPEMEHHO OTHECEHbI K KaTeropuu UMyLecTBa’, uto He MOXET He Bbi3blBaTb NPOTU-
BOpeunii (NpuHMMas BO BHUMAHME UCKNIOUeHNe MHAOPMALMI U3 NEepeUHs 06bEKTOB rpaXaaHCKnX
npas OegepanbHbiM 3aKOHOM 0T 18 fekabpsa 2006 r. N2 231-03).

PasrpaHuueHne MHOPMaLMOHHO-NPABOBOK 1 UHOW OTPACIEBOM NPUPOLbI BUPTYANbHBIX 06bEK-
TOB NO3BONSAET PLNTb AaHHYI0 NPOBNEMY, TAK Kak B TakoM ciyyae (Ha npumepe undpoBbiX BaNioT)
B rpaX/aaHCKoM 060pOTe BbICTYNAOT He Camin 3NeKTPOHHbIe (LMdPOBbIe) AaHHbIE, @ MH(OPMALMOH-
Hble (undpoBble) Npasa B OTHOWEHUM HUX (NPaBO AOCTYNA K pacnpefeneHHoi MHHOPMALUOHHO
CUCTeMe, B pamKax KOTOPO OCYLLeCTBNseTC 060p0T LMGpPOBOW BatoTbl, MPABO BOCCTAHOBEHUS
[IOCTYNa K YYETHOW 3anucu, HeobXoAMMOI ANs onepaumii ¢ UUGPOBON BanToM). [laHHbIA Npu-
Mep [eMOHCTPUPYET, UTo OnpefeneHne NpPaBoBOW NPUPOAbI U MPABOBOMO PEXIMA YUETHbIX 3ani-
Celi BbIXOAMT 33 PaMKy COLMANbHbIX ceTeld. Tak, Hanpumep, He MeHblee 3HauYeHne UMeeT BONPoC

7 Cm. n. 1 Ykasa Mpe3ugenta Poccuitickon ®epepauun «06 oduumanbHom ony6nukoBaHun KOHCTUTYLMM Poccuitckoin
(efepauun C BHeCeHHbIMM B Hee nonpaBkamu» NO 445 ot 03.07.2020, http://publication.pravo.gov.ru/Document/
View/0001202007030012

B CM. n.3cn 1, cn 17, 19, 21, 22 GepepanbHoro 3akoHa «O uudpoBbIX (DMHAHCOBBIX akTUBaX, LNdpoBoON BanioTe
1 0 BHECEHUM M3MEHEHWN B OTAE/bHble 3aKOHOAaTenbHble akTbl Poccuitckon Mepepauuu» NO 259-03 ot 31.07.2020,

http://publication.pravo.gov.ru/Document/View/0001202007310056
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NPUHAANEXHOCTU KPUNTOKOLIETbKa (yHeTHOIZ 3anncn Ha KpI/II'ITOBaﬂK)THOVI 6VIp)KE) KOHKpPEeTHOMY

NNLLY, KOTOPbIN HEPEeKO BO3HMKAET B cyne6HOM NNOCKOCTM, HanpuUMep B Aenax o 6aHKpOTCTBE, B TOM
yucne B Poccun’.

MpeAnoXeHus no M3MEHEHMI0 3aKOHoAaTeNbeTBa PO

C yueToMm nosyyeHHbIX pe3ynbTaToB U NPMHUMAs BO BHUMAHNE 0COOEHHOCTM NOCTPOEHNSA IKOHO-
MUKW AaHHbIX, NPEAaraeTcs BHECTU B 3aKOH 06 MH(OPMaLLMK CNefytoLLMe N3MEHEHUS.

Bo-nepBblX, 3aKpenuTh feranbHoe onpeaenexne LndpoBsbiX (IMEKTPOHHDIX) AAHHBIX U YKA3aTb,
UTO COBOKYMHOCTb AaHHbIX, 06Nafalowas NHAMBUAYANU3NPYIOWNMI NPU3HAKAMU B MHGOPMaLNOH-
HOI CMCTeMe, MOXET 06Pa30BbIBaThb CAMOCTOATE/bHbIE 06BEKTbI MPABOBbIX OTHOWIEHWIA (L poBbIe
BaNIOThI, YUETHbIE 3anUCH, fOMeHHble umena, NFT (non-fungible token) w np.) (ct. 2 3aKoHa 06 uH-
topmaumn).

Bo-BTOpbIX, BKAWUUTL B TEKCT 3aKOHa ONAaHKETHble HOPMbI, COAEepXaliMe YkasaHue
Ha TO, YTO 0COBEHHOCTM NPABOBOTO PEXNUMA OTAENbHbIX BIUAO0B LIM(POBbIX (INEKTPOHHDIX) AAHHDIX,
a Take 0C06eHHOCTI NPaBOBOrO CTaTyca Ux obnaaatenenn MoryT 6biTb NPeayCMOTPEHbl 3aKOHOA-
TenbcTeoM Poccuitckoit ®eaepaumi (B Tom uncne OegepanbHbim 3akoHOM 0T 31 mions 2020 r. N° 259-03
«0 umnthpoBbiX hUHAHCOBBIX aKTUBAX, LUPOBON BanioTe U 0 BHECEHUM U3MEHEHWI B OTAENbHbIE
3aKoHoAaTeNbHbIe aKTbl Poccuiickoit DefepaLuuy) U MPUHATHIMU B €70 UCMONHEHNEe NOA3aKOHHbIMY
aKTamu (ctatbit 5-6 3akoHa 06 MHOpPMALWK).

B-TpeTbux, BKAKOUNTL B TEKCT 3aKOHA HOPMbI, HANPaBNEHHbIE HA NPU3HaHMe NpaB obnafatenen
YUETHbIX 3annCeil U UX 3alLKUTY, B COOTBETCTBUN C KOTOPbIMU:
= K M0/Mb30BaTeNAM COLMANbHBIX CETeil — 06NafaTensM YUEeTHbIX 3anucel NPUMEHAIOTCS oblme

npasuna o npaBomoumaAx obnagarens uidopmauun (cratba 6 3akoHa 06 uHhopmaLyn);
= 0COGEHHOCTM WUCMOMb30BAHUA YUETHbIX 3aNNCeil MOTYT BbITb NPEAYCMOTPEHbI I0TOBOPOM MEX-

Ay nonb3oBaTenemM M npaBoobnaatenemM COUMANbHOW CETU, C OTFOBOPKOIA, UTO YCNOBUS YKa-

3aHHOTO [0roBopa, NPOTUBOPeYallMe 3aKoHoaaTenbcTBy Poccuiickon Qefepaunn n CyulecTey

COOTBETCTBYIOULMX OTHOLEHWNA, HE UMEIOT NPABOBOMO 3HAUEHUS W He MOANEXAT NPUMEHEHUIO

(ctaTbst 5 3aKoHa 06 MHOPMALK).

Kpome TOro, uenecoo6pasHo [JONOAHUTb PerynupoBaHue MHGOPMALMOHHO-NPABOBO-
ro MHCTUTYTA AOCTYNa K UHQOpMaLUM NPUMEHUTENbHO K YUYETHbIM 3anncsm, NpeaycmoTpes
NpaBuno, B COOTBETCTBMM C KOTOPbIM COMMali€HNEM CTOPOH He MOXET BbiTb OrpaHNUYeHO npa-
BO [10CTYNa K YUETHOM 3anncy 1 coiepxalleiics B Heil NHOpMaLMn Ha caliTe B ceT IHTepHerT,
OTHECEHHOM K COLMaNnbHON CETU B COOTBETCTBMU 3aKOHOM 06 MH(OPMaLKUK, B OTHOWEHUN Ha-
CNefHMKOB WIN 3aKOHHbIX NpeAcTaBUTeNel Nonb3oBaTens, B cyvyae ero rubenn uan npusHa-
HUSA HeleeCcnoCobHbIM, YACTUYHO 1eecnocobHbIM, 6€3BECTHO OTCYTCTBYIOWMM NN 06BABNEHMUS
yMeplwum B NOpsAKe, NpefyCcMOTPEHHOM TPaXAaHCKUM NPOLLeCCyanbHbIM 3aKOHOATENbCTBOM
(cTatbs 8 3aKoHa 06 UHGOPMaLUN).

B-ueTBepTbiX, B LeNsX obecrneyeHns Ny6nMUHbIX UHTEPECOB rOCYAApPCTBa B MHAOPMALMOHHON
(umdpoBoit) cpene NpefyCMOTPETD, UTO Ha NPABOOTHOWEHNS, CBA3aHHbIE C 060POTOM LUGPOBLIX
(3neKTPOHHDIX) AAHHDIX, BLICTYMAIOWMNX B KAUeCTBE TOBApa, PacnpoCTPpaHACTCA 3aKOHOAATENbCTBO
0 3alyNTe KOHKYPEHLWK, NPOTUBOACNCTBUM KOPPYNLMM, NPOTMBOAEUCTBIN Neranu3aliin 10Xoi0B,
MONYYEHHbIX MPECTynHbIM nyTem (cTaTbsl 5 3aKOHa 06 MHGOPMALMK). [IONONHUTENLHO OTMETUM,

7 TlaHus, B. 0. (2025). Lughposas sanoma u npoyedypbl HeCOCMOAMeNbHOCMU: XedXUpPo8aHue puckos. PROGAHKPOTCTBO.
https://probankrotstvo.ru/articles/cifrovaia-valiuta-i-procedury-nesostoiatelnosti-xedzirovanie-riskov-9523
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UTO HE0OX0AMMOCTb BHECEHUS N3MEHeHNil B rpaXaaHCKOe 3aKOHOAATeNbCTBO B YUaCTU pacClinpeHunsa
Kateropuu ((Lll/lCIZ)pOBOG npaBo» ABMAETCA NpeaMeTOM ﬂaﬂbHeI?lLI.II/IX HayuHbIX ﬂVICKyCCI/II;I.

3aknioyenve

MoaBenem UTOrU HACTOALLEro UCCNef0BaHUS.
1. YueTHble 3an1cu, B TOM YMCNe B COLMANbHBIX CETAX, ClIefyeT paccMaTpyuBaTh kKak 06beKTbl npa-
BOBOIO MHTEPEC], KOTOPbIA MOXET NOANexatb CyaebHON 3awute. HayuHble NOAXOAbI, OTpULAtOLMe
Hanuume y yueTHbIX 3anucei XapaKTepuCTUKI 06bEKTA NPABOBbIX OTHOLWEHWA UK PACCMATPUBALD-
LLMe UX uepe3 Npu3my NpaBa MHTENNEKTYanbHOM COHCTBEHHOCTH, B COBPEMEHHbIX YCNOBMAX CeayeT
NPU3HATb NOANEXALLMMMN NepecmoTpy.
2. [ina 0603HaueHns nuua, ynpaBoOMOYEHHOI0 Ha OCYLWECTBNEHNe Hanbonee NOAHOTO KOHTPONA
Haj YYETHOM 3annCbio B MHGOPMALMOHHON CUCTEME, B TOM YMCNE B COLMANBHON CETH, peKoMeHayeT-
€Sl MCNONb30BaTh TEPMUH «06NAfATENDbY, KOTOPbIN B AENCTBYIOWEM POCCUIICKOM 3aKOHOAATENbCTBE
BOCMPUHNMAETCA B 1BYX 3HAUEHNAX: KaK 06naaatenb MHhopmawum (B ToM uMcie AaHHbIX) U Kak 06-
nagarenb UMylecTBeHHOro (B ToM uMcne uudpoBoro) nNpasa, T.e. B MHAOPMALMOHHO-NPABOBOM
1 rpa¥aaHCKo-NPaBoBOM CMbiCNaX.
AHanornuHbli noaxod (BocnpuaTMe uepes npusmy «obnagarensa») Leecoo6pasHoO NPUMEHATb
K MHbIM BUPTYaNnbHbIM 06beKTaM, Hanpumep LMGPOBOK BanioTe, B OTHOLIEHWUN KOTOPON 3aKOHOAA-
TeNb Y)Ke UCMOMb3YeT COOTBETCTBYHOLNA TEPMUH.
Kpome Toro, ¢ y4eToM KOMNEKCHOMO XapakTepa NPaBOOTHOLWEHUIA B LN(POBON cpefe TePMUHbI
«M0Nb30BaTeNb)» U «NPABO06NAAATENbY TAKKE MOTYT BbITb UCMONb30BAHbI B ONPEeNeHHOM KOHTeK-
CTe: CNOBO «MONMb30BATENb» NS ONUCAHMA OTHOLWEHWI Cy6beKTOB (06NafaTenei yueTHoN 3anucu)
C npaBoo6najatenem BUPTYanbHOW CPefbl MO nepefaye HEUCKNKUUTENbHbIX NPaB Ha MCMOMb30-
BaHMe TaKoW Cpefbl, @ «npaBoo6nafaTenb» — B KOHTEKCTe MpaB NMLA B OTHOLWEHMM Pe3ynbTaToB
NHTENNEKTYaNbHON [eATeNIbHOCTI, KOTOPbIE TaKXKe MOTYT ObiTb BbIPaXEHbI B KOHKPETHOM BUPTYasb-
HOM 06bekTe, HanpuMep B COAEPXaHNM YUETHOM 3anucK, Ha uTo yka3an MefepanbHblil BEPXOBHbIN
cyn fepmaHun.
3. Mpepnaraemble B HACTOALLEN CTAaTbe 3aKOHOAATENbHbIE U3MEHEHUS NO3BONSAT PEWUTb CNefyIo-
Line KpUTMYECKMN BAXKHbIe 3afauN.
Bo-nepBbiX, 3aKpenuTb NPaBOMOYMA «BMAfENbLEB» YUYETHbIX 3anNWCeil B OTHOLEHUN NPUHAL-
Nexalero UM BMPTYanbHoro o6bekta (MpusHae ux o6nagatensmu COOTBETCTBYIOWErO CIIOXHOIO
06beKTa, 06pa30BaHHOTO COBOKYMHOCTbIO MH(OPMALLMN B hOpME INEKTPOHHBIX JaHHBIX), KOTOPble
B HaCTosILLEE BPEMS HAXOAATCA BHE CDepbl 3aKOHOAATENbHOTO PErynMpoBaHus, B TOM Uncne:
= TapaHTUpOBaTb NPaBo Ha LMdpPoBoe (BUPTYanbHOE) HaCNeAMe NOCPEACTBOM NPUMEHEHMS K 06-
nafaTento YYeTHOM 3anucK 061X NONHOMOUMNI 06nafaTens MHGOpPMaLMu, B TOM Yncne No onpe-
[leneHuIo NNLL, KOTOPbIM MOXET 6bITb NPeAoCTaBneH 4OCTyN K uHdopman (n. 1,3 4. 3 cT. 6 3aKoHa
06 MHOpMaLLKMK), @ TaKKe 3anpeTa Ha OrpaHnyeHne JOCTyNa K Takoil nHGOPMaLMK ANs Hacnes-
HWUKOB MM 3aKOHHbBIX NPeACcTaBuUTeNel 0613aTeNs YUeTHON 3anuc;

= Upe3MepHO He OrpaHWuUMBATb YCMOTPEHWe NpaBoOGNajaTenel COLUMANbHbIX CeTeil, KOTo-
pble CaMOCTOATENbHO ONpPeaenstoT GYHKLMOHAN KOHKPETHOW COLMANbHOW CETH, BAUAIOWMIA
Ha nepeueHb NpaB o6naaatens yueTHoil 3anucu (Hanpumep, Npaea Ha ucnonb3oBaxue u (unu)
NPOAAXY NOAAOMEHHbIX MMEH, Ha CO3faHNe COOBLECTB B COLMANBLHOM CETU, Ha UCMOMb30Ba-
HUe BUPTYanbHOW BanoThbl). MpKU 3TOM npecekatb HEJO6POCOBECTHbIE MPAKTUKN B CATYALM-
X, Korga npasoobnagarenu BUPTYanbHbIX CPef MacKUPYKT TOBapOOOMEHHbIe OTHOLEHNA
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noJ BHYTPUMIPOBbIE MEXaHUKK, NPaBKUAA UFPbl U NP., NOCPEACTBOM BO3MOXHOCTI HeMpUMeHe-

HUS COOTBETCTBYIOLLMX JOFOBOPHBIX YCIIOBUIA MO MOTUBY UX HUUTOXHOCTI U NPOTUBOPEUMS CY-

LLeCTBY perynupyembix OTHOLEHUIA®,

Bo-BTOpbIX, OTPA3nTb, UTO BUPTYaNbHble 06BHEKTbI KAK COBOKYMHOCTb INEKTPOHHbIX JAHHbIX MO-
ryT paccMaTpmBaThCA B KAUeCTBe TOBAPa, B CBA3N C YeM K PerynupoBaHnio COOTBETCTBYIOLMX OTHO-
WEeHN NPUMEHAKOTCA NPaBMNa 0 3aWNUTe KOHKYPEHLMI, NPOTUBOAEHCTBMM KOPPYNLUN U Neran13a-
L1 [LOXOL,0B, MOMYYEHHbIX NPECTYMHbIM NyTEM.

Mpepnaraemble N3MeHeHUs NO3BONAT YCTPAHUTD NIOXHOE 06Lee MeCTo 0 HemaTepuanbHbIX BUp-
TyaNbHbIX 0GbEKTAX, KOTOPbIE, 10 MHEHMIO OTAENbHbIX UCCNEA0BATeNEN, He MOTYT BbICTYNaTh 06bek-
TOM NPABOBbIX OTHOLIEHNH, @ TaKkKe CTaHYT 3HAUUMbIM LIArOM HA NYTH Pa3peLleHus CyLecTBYLNX
NPOTUBOPEUMIA 0 OCTPORHIN NPABOBOrO PEryn1pPOBaHIsS TAKUX 06BEKTOB (HANpUMeD, KAKUM BUAOM
UMyLLecTBa ABAsETCA LMpoBas BanioTa, KakoBa NPaBoBas nNpupoaa LugpoBbIX PUHAHCOBbIX AKTH-
BOB 11 IOMEHHDBIX UMEH, ABNAETCA 1 YUeTHAA 3anucb 06bEKTOM NPaBOBbIX OTHOLIEHW, U T.4.).

4. TofyepkHeM, YTO 06HEKTOM WH(OPMALMOHHOTO NpaBa M NPABOBOTO MHTEpeca BbICTYNaloT
Camin BUPTyanbHble 06beKTbl (Hanpumep, yueTHble 3anucK, JOMEHHbIE NMEHa, HAMMEHOBAHNA yueT-
HbIX 3aMnuceil, BUPTya/bHble NpeaMeTbl, LM(POBbIE BaoTbl U Np.). [Ipu 3Mom 8 omHoweHuu ma-
KUX 06beKmMoe 803HUKaom UHGoPMayuoHHble npaea (Mpasomoyus), HanpuMmep Npaso 061afAHMS
YUETHON 3annCbio, NPaBo AOCTYNA K YUETHON 3anucu, NpaBo obnagaHus LudpoBoi BanioTon u np.
Yka3aHHble UHGOpMAyUOHHbIe pasa 0ns yenel yuacmus 8 uMyuieCmeeHHbIX OMHOWeHUSX cnedy-
em paccmampueams 8 kayecmee umyljecmeeHHbix npag (B Tom uncne uMdpoBbIX NPas). IT0 03Ha-
YaeT, YTo B IKOHOMUYECKUX OTHOLIEHUAX IOPULMYECKM YUACTBYIOT HE CamMu BUPTYaNbHbIE 06bEKTDI,
a MHOPMALLMOHHbIE MPaBa Ha HUX, NPUOBPETaloLMe rPaXIAHCKO-NPABOBYI0 XapaKTepucTuky (no
AHaNorum c yuactuem B 060poTe UCKNKUUTENbHBIX NPaB Ha Pe3ynbTaTbl UHTENNEKTYanbHOW fesTeNb-
HOCTW, @ He CAMUX TaKWUX Pe3ynbTatos, NPU OAHOBPEMEHHO NPU3HAHUM 33 NOCNEAHUMI XapaKTepu-
CTUKI 06bEKTA rPAAAHCKNX Npas).
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AHHoTauus

MpuHaTHe eBponeiickoro AkTa 06 UckyccTBeHHoM MHTennekTe (Al Act) 3akpenuno o6ssatenbHoe perynuposa-
HIe XXM3HEHHOTO LIMKNA CUCTEM UCKYCCTBEHHOTO MHTENNEKTA B EBPONEIiCKOM COt03€e NpU COXPAHEHUM feNCTBUS
061ero pernameHTa no 3aluTe JaHHbIX (GDPR). Cragus 06yueHns N-mopenei okasanach B 30He NepeceyeHms
ABYX PeXMMOB: AKT 06 I opueHTUPYeT yYacTHUKOB HA KAuYeCTBO W Penpe3eHTaTUBHOCTb HABOPOB AaHHbIX,
ynpaBneHue puckamn 1 JOKYMEHTUPOBaHMe npoLecca obyyeHns, Toraa kak O6LMit pernameHT o 3alLuTe AaH-
HbIX (DUKCUPYET MPUHLMMBI NPABOMEPHOCTI, MUHUMU3ALMM, OTPAHUYEHIUS LeNnel U CPOKOB XPaHEHUs, @ Tak-
e NPefocTaBnseT Cy6beKTy NePCOHANbHBIX AAHHBIX KOMMAEKC rapaHTUA 1 CPeACTB 3aluTbl. B npakTueckmux
NPOEKTax 370 CO3AAET PUCK OPUAMYECKN AedeKTHOTO 06yUeHus, KOTa CTPEMIEHIE K PENPEe3eHTaTUBHOCTH pea-
nu3yeTcs uepes M36bITOUHbIN CHOP U NOBTOPHOE UCMONb30BAHNE AaHHbIX. CTaTba MCCNeayeT AONYCTUMOCTb U Op-
raHu3auuo 06yueHus IN-mogenein npn coBMeCTHOM npumeHeHnM Akta 06 N n 06Lero pernameHTa o 3awuTe
LaHHbIX. Llenb nccneoBaHus cocTouT B 060CHOBaHMM NPaBOBOM MOAENH, NO3BONAIOLLEN BLICTPOUTL COpa3Mep-
Hbl€ TEXHIYECKNE N OPraHM3aLNOHHbIE FAPAHTIK, COXPAHUTb KAUECTBO 06YYEHMS 11 OGHOBPEMEHHO 06eCneunTb
3aKOHHOCTb 06pabOTKM MEPCOHANbHbIX JAHHBIX 1 3aLNTY OCHOBHbIX Npas. MeToaonorns BKNOYAeT HOPMATUB-
HO-J0rMATMYeCcKui aHanu3 TpeboBaHmi Akta 06 U k cucteme ynpaBneHus puckami 1 ynpasneHuIo JaHHbIMM,
COnocTaBneHue ¢ npuHumnamn 06Lero pernamMeHTa 0 3aluTe JAHHbIX U NPOLESYPHIMU UHCTPYMEHTaMK 06ec-
neyeHns 3aKOHHOCTI 06pabOoTKM, @ TAKKE CUCTEMATM3ALIMIO TUMOBbIX YNIPaBNEHUECKNX apTedhakToB, NCNOMb3Y-
eMbIX NpK pa3paboTke 1 IKCNyaTaL i BbICOKOPUCKOBbIX N-cuctem. PesynbTatbl nccnefoBaHus npeactaBneHbl
KaK COrnacoBaHHasi MOfENb NOBEJEHUSA YUACTHUKOB Ha CTapuu 0byuyeHnsi. 06OCHOBAHO NMPUKNALHOE pa3rpa-
HuueHune «Ml-cucremar» u «N-mogenb»: cuctema KBANUGULNMPYETCA KaK OPraHM3aLMoHHO-TEXHUYECKas 060-
NOYK], BKNOUAIOLLAS MOAENb, UHAPACTPYKTYpY, MHTEpdeicbl BBOAA 1 BbIBOAA, MOHUTOPUHT 1 B3aMMOAENCTBIE
C YENOBEKOM, TOTfA KaK MOfIeNb PacCMATPUBAETCA KaK anroputTMUYeckoe AApo, 06YYeHHOE Ha AaHHbIX U Npu-
MeHsieMoe N5 BbIBOJA PE3YNbTATOB; AAHHOE Pa3rpaHiNyeHne UCNOMb3yeTca AN pacnpeaeneHns 0653aHHOCTeN
npoBangepa 1 NuL, BHEAPAIOWMX UMM IKCIAYATUPYIOWMX cucTemy. MpefnoxXeH MeXaHU3M COrnacoBaHus pe-
NPe3eHTaTUBHOCTM 11 AOCTOBEPHOCTI HABOPOB JAHHBIX C MPUHLMNIOM MUHUMU3ALMN Yepe3 AOKYMEHTUPYEMYI0
VHBEHTAPM3aLMI0 NPU3HAKOB, 060CHOBAHNE HEOOXOAMMOCTI KXLOr0 Knacca JAHHbIX W UCKMIOYEHNE Hepe-
NEBAHTHbIX aTPUOYTOB C OfHOBPEMEHHON OLEHKOW PUCKA KOCBEHHON AUCKPUMMHALMM. Pa3paboTaHa mogenb
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COPa3MepHOCTM 3aLUMTHBIX Mep, CBA3bIBAIOWAA BbIGOP MCEBAOHUMU3ALNM, AHOHUMU3ALIAN, AarPerupoBaHus,
CUHTETMYECKOW reHepaumun 1 AndidepeHLnanbHoi NPUBATHOCTU C YYBCTBUTEIHOCTBIO AaHHbIX, KOHTEKCTOM
UCMOMb30BAHNS U YPOBHEM PUCKA /i1 OCHOBHBIX NMPaB, NOATBEPKAAEMbIM Pe3y/bTaTaMu OLEHKYU BO3[eNCTBUSA
Ha 3alUNTY JAHHbIX M OLEHKI BO3[EICTBUS HA OCHOBHblE NpaBa. CHopMyNMPOBaH NPAKTUUECKUI KOHTYP Npa-
BOBOTO 06€CMeUeHNs XN3HEHHOTO LuKNa 06yUueHus: NOCTaHOBKaA LeNu 1 NPaBoOBOrO OCHOBAHMS, OrpaHuueHme
MOBTOPHOIO UCMONb30BaHUSA HABOPOB AaHHbIX, KOHTPO/b OCTYNA U XXYPHANUPOBAHUE ONepaL/il, NPaBUNa cpo-
KOB XpaHeHus 1 yaaneHus, a Take npoLeaypbl NepecMoTpa NapamMeTpoB 06YUEHNs 1 MOHUTOPUHTA NOCNE BHE-
ApeHus. MpeanoxeHHas MofieNb NOBbILIAET NPeCckasyemMoCTb NPABONPUMEHEHIS U 331aeT BOCNPOU3BOAUMbIIA
nopsaoK cornacoBanus Tpe6osaxmit Akta 06 I 1 O6uwero pernameHTa o 3alLLuTe AaHHbIX HA CTaauu 06yueHus.

Knioyesble cnosa

I/ICKyCCTBeHHbIﬁ WHTENNeKT, o6yqeﬂme MoAaenn NCKYCCTBEHHOTO UHTeNNeKTa, NpaBoBoe perynnposaHue
nepCcoHanbHbIX AaHHbIX, MUHUMU3aLMA fAaHHDbIX, COPAa3MePHOCTb Mep, OﬁLI.WII?I pernameHT 0 3alluTe AaHHbIX,
PernameHT 06 NCKYCCTBEHHOM WHTENNEKTe, KoMnniaeHc, U3HEHHDIN umukn UK
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Abstract

The adoption of the EU Artificial Intelligence Act (Al Act) established mandatory life-cycle regulation of Al sys-
tems in the European Union while preserving the validity of the General Data Protection Regulation (GDPR). The
training stage of Al models has consequently become a point of intersection between two regulatory regimes:
while the Al Act emphasizes data quality and representativeness along with risk management and documenta-
tion of training processes, the GDPR sets out the applicable principles of lawfulness, data minimization, purpose,
and storage limitation, as well as providing data subjects with a set of safeguards and remedies. In practical
terms, this interaction creates a risk of legally defective model training due to the pursuit of representativeness
through excessive data collection and repeated re-use of personal data. This article examines the permissibility
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and organization of Al model training under the joint application of the Al Act and the GDPR. The research sets
out to substantiate a legal model that enables proportionate technical and organizational safeguards while
preserving training quality and ensuring the lawfulness of personal data processing that respects the funda-
mental rights of data subjects. As well as combining doctrinal legal analysis of the Al Act requirements on risk
management and data governance with a comparative assessment of the GDPR principles and procedural tools
for ensuring lawful processing, the methodology involves a systematization of typical governance artefacts
used in the development and deployment of high-risk Al systems. The results are presented as an integrated
compliance-by-design model for actors involved in the training stage. A practical distinction between an “Al
system” and an “Al model” is substantiated: whereas an Al system is qualified as an organizational and technical
envelope comprising the model, infrastructure, input and output interfaces, monitoring, and human interaction,
an Al model is treated as the algorithmic core trained on data and used to infer outputs. This distinction can
be applied to allocate obligations between the provider and entities deploying or operating the system. The
proposed mechanism for reconciling dataset representativeness and accuracy with the GDPR data minimiza-
tion principle through a documented feature inventory is based on a necessity rationale for each class of data
and the exclusion of irrelevant attributes alongside an assessment of indirect discrimination risks. The choice
of safeguards (pseudonymization, anonymization, aggregation, synthetic generation, and differential privacy)
to data sensitivity, use context, and the level of risk to fundamental rights is carried out on the basis of a
proportionality model. This model is supported by the outcomes of a data protection impact assessment and
a fundamental rights impact assessment. Finally, a practical legal governance loop for the training life cycle is
formulated to cover the determination of the purpose and legal basis, limits on dataset re-use, access control
and logging, as well as retention and deletion rules, along with procedures for revisiting training parameters
and monitoring after deployment. The proposed model increases legal certainty and provides a reproducible
framework for aligning the Al Act and GDPR during the training stage.

Keywords
artificial intelligence, Al model training, data protection law, data minimization, proportionality of safeguards,
GDPR, Al Act, compliance, Al life cycle
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Beesenue

MpuuaTUe PernameHTa 2024/1689 06 nckyccteenHom untennekre (Artificial Intelligence Act, pa-
nee — AKT 06 II1)' 03HameHoBano nepexod EBpONenckoro corwsa OT AeKNapaTUBHOIO 3TUYECKOro
NnojxoAa K HOPMATUBHO-NPABOBOI IETaNN3aLMN KU3HEHHOTO LIMKNA CUCTEM UCKYCCTBEHHOTO UHTEN-
nekta (nanee — UN-cuctembl). B oTnnumMe OT NPEXHEro, NPenMyILECTBEHHO 3TUYECKOTO, AUCKYpCa
HOBbI aKT 3aKpennfaeT PUANUECKN 06a3aTeNbHble TPeGOBAHNA K NPOEKTUPOBAHMNIO, 06YUYEHNI0
W IKCMNYaTaLWN CUCTEM MCKYCCTBEHHOTO UHTENNEKTA NPU OAHOBPEMEHHOM COXPAHEHWUN AeCTBUA

' Regulation 2024/1689, of the European Parliament and of the Council of 13 June 2024 laying down Harmonised Rules on
Artificial Intelligence and Amending Regulations 300/2008, 167/2013, 168/2013, 2018/858, 2018/1139 and 2019/2144 and
Directives 2014/90/EU, 2016/797 and 2020/1828 (Artificial Intelligence Act), 2024 0.). (L 2024/1689) 1.

96 ARTICLES



Liuchposoe npaso. Tom 6, NO 3, 2025, . 94-124
A. A. OnuchmpeHko | cnonb3oBaHne NepcoHanbHbiX AaHHbIX AN 06yueHuns Moaenen

06Lero pernameHTa 0 3aWuTe JaHHbIX (General Data Protection Regulation, nanee — GDPRY. Yxe
B CT. 2(7) AkTa 06 WK NOJYEPKMBALTCA, UTO OH «HEe 3aTParMBaET U He YMEHbLIAET» 06beM 3aLuTbl,
rapaHTUPOBAHHOW WHbIM 3aKoHOAaTenbcTBOM Col03a, Npexae Bcero GDPR, dopmupys ans yuact-
HWUKOB PbIHKA PEXWM JBOMHOW HOPMATUBHOW NOAOTUETHOCTI®. B JOKTPUHE NpK 3TOM NPOCMaTpuBa-
I0TCS MO MeHbLUeR Mepe Ba KOHKYPUPYIOLLMX NOAXOAA: YacTb aBTOPOB NpefnaraeT paccMaTpuBaTh
AKT 06 U Kak lex specialis (cneunanbHoe perynupoBaHue no OTHOWEHMIO K 061ieMy pexumy GDPR)
[NA BbICOKOPUCKOBbIX CUCTEM (Hadwick, 2024, pp. 947-948; Kindt, 2025, p. 31) (cxogHas aprymeHrauma
BCTPEYAETCA M B NONUTUKO-NPABOBbIX aHANMUTUUECKUX MaTepuanax, ConpoBOXAAIoLNX 06CYKaeHNe
U npuHsTre AkTa 06 UI, rae oTaenbHO UKCUPYIOTCA PUCKM NepeceueHuin U KOHKYpeHLUN peryns-
TOPHbIX PEXUMOB); ApYrue, HANpPOTMB, HACTAMBAIOT HA AaBTOHOMHOM 3HAUMMOCTM MPUHLMMNOB 3a-
WNTbI AAHHBIX 1 BOCNPUHUMAKOT AKT 06 U nuwwb KaK TEXHUYECKOE YTOUHEHUE YKe CYLLEeCTBYIOWNX
o6a3anHocTein (Winau, 2023; De Hert & Hajduk, 2024, p. 292; van Bekkum, 2025, p. 2). ABTOp HacTo-
Alein paboTbl NPUAEPKUBAETCS NPOMEXYTOUHON NO3ULNN, UCXOASLLEN U3 HEBO3MOXHOCTU CBECTH
OfMH PEXUM K fipyroMy 63 noTepu CoAepaHms.

HopmaTusHas KOHCTpYKLus B3aumopencTans Akta 06 VI n GDPR He MOXET 6bITb CBEIEH K poCTo-
My CyMMUPOBaHII0 06s3aHHOCTEIA. AKT 06 U1 hopmynupyeT yrnybneHHble TeXHUUECKIUe 1 npoLeccy-
anbHble Tpe6oBaHus (KauecTBO AaHHbIX, ypaBneHue PUcKamu, OKYMeHTalus, OLeHKa Bo3aeicTeuna
Ha npasa), Toraa Kak GDPR 3aKpennseT yHAamMeHTanbHble NPUHLMMbLI 06PaBOTKM NepCoHabHbIX
AaHHBIX 1 apXUTEKTYpY NpaB Cy6bekToB. HapyweHne nocnegHux cnocobHo NpeBpaTuThb Aaxe dop-
ManbHO BbICTPOEHHDII NPOLLECC 06yUeHNs MOAENN B OpUANYECKN AedheKTHbIN. XapaKTepHO, uTo aHa-
nuTnyeckne matepuansl® K AkTy 06 U npsamo noguepkuBatoT: cobnogeHne camux no cebe Tpebo-
BaHUIA JAHHOTO JOKYMEHTA He rapaHTUpyeT COOTBETCTBUA TpeboBaHNsM GDPRE, a oLeHKa BNUAHUS
NCKYCCTBEHHOTO MHTENNEKTa Ha 0CHOBHble npasa’ (Fundamental Rights Impact Assesment, nanee —
FRIA) B pa6oTax A. MaHTenepo 1 Apyrux aBTopoB PacCMaTpPUBAETCA Kak CaMOCTOATESbHbIA CMOCO6
KOHTPONSA, KaK OTAeNbHas NpoLefypa, BbIXOAAWASA 3a PaMKK Cyry60 OLEHKM PUCKOB ANs 3aWuUTbl
NepcoHanbHbIX AaHHbIX U KOH(UAEHLNANbHOCTH (Mantelero, 2024, p. 9; Kaminski & Malgieri, 2024,
pp. 314-315).

Haubonbliee HanpsHKeHUe MEXAY ABYMA pexumamu NPosBASETCA Ha obyualolleil cTaguu, rae
CX0AATCA NPOTUBONONOXHbIE METOAONOrMUECKIME BeKTOPbI. C 0fHON CTOPOHDI, CTaTbs 10 AkTa 06 1N
3aKpennseT MMNepaTuB BbICOKOKAUECTBEHHDBIX, PENPe3eHTaTUBHbIX W, N0 BO3MOXHOCTU, CBOOOA-
HbIX OT OLWKMGOK 06yuatoLMX HabopPOB Hapsaay € 06S3aHHOCTbIO NPOBaiaepa BHEAPATb NpoLeaypbl

2 Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with regard to the Processing of Personal Data and on the Free Movement of Such Data, and repealing Directive 95/46/EC
(General Data Protection Regulation), 2016 0.J. (L 119) 1.

3 Artificial Intelligence Act, 2024 0.). (L 2024/1689) 45.

4 Voss, A. (2022). Better regulation: Potential legal overlaps & contradictions with other laws. European Parliament.
https://www.axel-voss-europa.de/wp-content/uploads/2022/03/AVoss_AIA_BetterRegulation.pdf

5 European Data Protection Board. (2024) Statement 3/2024 on data protection authorities’ role in the Artificial Intelligence
Act framework. https://www.edpb.europa.eu/system/files/2024-07/edph_statement_202403_dpasroleaiact_en.pdf

Mop ocHoBHbiMu npasamm (“fundamental rights”) noHMmatoTca npasa u cBo60MbI, 3aKpenneHHble B XapTun Esponeiicko-
r0 C0l03a 06 OCHOBHbIX NIPaBax, TO CTb B HAAOTPACNEBOM CTAHAAPTE 3aLUMTbl IMYHOCTY B NpaBonopsake EC, oxBaTbiBalo-
LLLMM, B YACTHOCTH, JOCTOUHCTBO, CBO6OAbI, PABEHCTBO 11 CONMAAPHOCTD, @ TakXKe NPaBa rPaxaaH U rapaHTUN NPaBOCYANS;
B 3TOM 3HAUEHUI TEPMUH UCMONb3YETCA U B KOHTEKCTe perynuposanus UI. Cm.: Charter of Fundamental Rights of the
European Union, 2012 0.J. (C 326) 391.
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BbISIBNIEHUS M KOPPEKLMM anropuTMUUEecKuX cmelleHni. C apyroit ctopoHbl, GDPR kBanuduumupyet
N06Y10 3arpy3Ky AaHHbIX B MOAE/b MCKYCCTBEHHOTO MHTeNNeKTa (nanee — I-mogenb) kak 06paboTky

NepPCOHabHbIX JAHHBIX W NPEANMCbIBAET NPUHLMN MUHUMU3ALMN: 06PabaTbiBaTh MWL Te AaHHbIE,

KOTOpble «afieKBaTHbI, PeNeBaHTHbI U OrPaHNYEeHbl HEO6X0AUMBIM ANS Lener, AN KOTOPbIX OHN 06-

pabatbiBatotca» (cT. 5(1)(c) GDPR)E. 3aech BaXHO OTMETUTb, YTO TPEHOBAHME Penpe3eHTaTUBHOCTY

(hakTUuecKn pa3mbiBaeT NPaBUNO MUHUMU3ALMM U CMOCOBCTBYET pPaclMPEHN0 MacCUBOB AAHHDbIX,
TOrfa Kak Jpyrue UccnefoBatenin npeanaraloT paccMaTpuBaTh 3T TPe6OBaHUA Kak KOMNeMeHTap-
HbIe MPY YCNOBUY CTPOTOro PUCK-OpUEHTUpOBaHHOro noaxona (risk-based approach) v npospaunoit
JIOKyMEHTaLMm 06 MCTOYHUKAX 1 O CTPYKTYpe aatacetos’® (Paullada et al., 2021, pp. 1, 4, 10)™. B HacTo-
Alen pabote MUHUMU3ALMA U PENPe3eHTaTMBHOCTb PACCMATPUBAIOTCA He KaK aBTOMATUUeCKM CO-

FNAacoBaHHble MPUHLMMBI, A KAK HANPAKEHHAA CBA3KA, TPEOYIOWAs AONONHUTENbHBIX FAPAHTUIA: NIPO-

Lienyp OLEHKM BO3[ENCTBIA Ha 3aLUMTY AAHHbIX (Data Protection Impact Assessment, danee — DPIA),

Ha 0CHOBHble npaBa (FRIA), BeieH!a BHYTPEHHEr0 XypHana MuHummusaumun (060cHoBaHMe BKoYe-

HMA KQXKZOTO KNacca aTpubyToB 1 CPOKOB XpaHEH!s) N OTPAHMUEHNIA Ha BTOPUUYHOE UCMONb30BaHME

06yuaroLnX, BaNUAALNOHHbIX 1 TECTOBbIX HAOOPOB NEPCOHANbHbBIX JAHHBIX U UX NPOM3BOAHbIX BEp-
cuii (BKNiOUan 06bEANHEHHbIE AATaceTbl U NOBTOPHO pasMeyeHHble BbI6OPKM) BHE NepBOHAYaNbHO
3asIBNEHHbIX Lieneil 06yueHus.

Bo3HMKaloWas KONNNU3Ns MMeET Mo MeHblueil Mepe Tpy acnekTa:

1) BOMPOC 0 AONYCTUMOM 06beMe U CTPYKTYpe BbIGOPKY, HEO6XOAUMON A HUBENNPOBAHNA Npe-
B3ATOCTU 6€3 yTpaTbl COPAa3MePHOCTM 06pabOTKY;

2) npaBoBas cyab6a NOBTOPHOI M NEPEHOCHOI NepepaboTKi, KOraa UCXOAHbIE MONb30BaTENbCKIE
[aHHble NpUMeHeHbl AN NepBOHAYanbHOTO 06yueHus, a 3aTeM NPUBNEKAKOTCA AN UHBIX Lenei,
BK/TI0Y@s LONONHUTENbHOE 06yyeHne™ n nepeHoc obyueHusa™

3) COpa3MepHOCTb TEXHUYECKUX N OPraHU3aLMOHHbBIX Mep KaTeropun pucka MOAeNu C yuetTom
AnddepeHLMaLum cornacHo Ct. 6, 7 Akta 06 N no ypoBHAM KPUTUUHOCTM U OLEHKN THXe-
CTV BO3/eCTBUA HA OCHOBHble npasa (Malgieri & Santos, 2025 pp. 3, 7; Novelli et al., 2024b,
pp. 1-2, 21)%.

0Oco60oe 3HaueHue umeet ctarbs 10(5) Akta 06 WIA™, gonyckalowas UCKNIUUTENbHYI0 06paboTKy
CNeLmanbHbIX KaTeropui NepCcoHabHbIX AAHHBIX NPKU Pa3paboTke 1 NPOBEPKE BbICOKOPUCKOBLIX CH-
CTEM NULUb B TOI Mepe, B KaKOI 3T0 CTPOro HEOOXOAMMO ANA 06ecreueHns BbIABNEHUS 1 KOPPeKLUK
BO3MOXHbIX NpepB3ATocTeit (biases)™ B 06yualowyx, BaMAALMOHHBIX U TECTOBbIX HABOPAX AAHHbIX

&  General Data Protection Regulation, 2016 0.J. (L 119) 35. Cm. 06 3ToM: International Organization for Standardization. (2022).
ISO/IEC 27001:2022: Information security, cybersecurity and privacy protection — Information security management sys-
tems — Requirements. https://www.iso.org/standard/27001

° B opuruHane — “dataset governance”, 4o 03HauaeT yNpaBneHNe XI3HEHHBIM LiKNOM HABOPOB AAHHbIX.

©  Niemiec, E., Davis, P, & Hauglid, M. (2024). Will the EU Al Act help to eliminate dataset bias in medical AlI? SSRN.
https://doi.org/10.2139/ssrn.5045561

" B nepBouCTOuHUKe “fine-tuning” xapakTepuayeT 006yUeHNEe MOAENN HA HOBBIX AAHHBIX, B TOM YUCNE HA CNeLManu3npo-
BaHHbIX BbIGOPKAX, CBA3AHHBIX C KOHKPETHON LieNeBoil 3afaueil.

2 Bopuruxane “transfer learning” noppasymeBaeT MCnonb3oBaHue 3apaHee 06y4eHHOM MOfIENN B HOBOM KOHTEKCTE.

B Artificial Intelligence Act, 2024 0.). (L 2024/1689) 53-55.

% (Cm.: Ibid, at 58.

B Cm.: Artificial Intelligence Act, 2024 0.). (L 2024/1689) 57-58. To ecTb “biases”, ynoMaHyTbIX B JaHHOI CTaTbe AKTa, KOTOpbIe
CnienyeT NOHUMATh KaK CUCTEMATIUECKYI0 NPeaB3ATOCTb (CMelleHme), BOSHUKAIOLYIO B AAHHbIX AN B Pe3ynbTaTax (yHK-
LMOHUPOBAHNA MOZENM BCNeACTBUE NepeKoca NPeACTaBUTeNbCTBa OTAEMbHBIX FPYNM, KauecTBa U NOMHOTbI MPU3HAKOB,

oLWN60K pa3meTKy, BbI6OPa KpUTepueB oT60pa U MHbIX (haKTOPOB, BNMAIOLMX HA pacnipefeneHune AaHHbIX.
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B pamKax Npoueayp ynpasneHns AaHHbIMKM, NpefycMoTpeHHbix ctatbeit 10(2)(f)-(g) Akta 06 U™,
npu ycnoBun cobMiofeHns YCTAaHOBNEHHbIX AaHHON HOPMON rapaHTui. HopMa, OpUeHTUPOBAHHAs
Ha CHWKEHME PUCKA AUCKPUMUHALMM W WHbIX HeBNaronpusTHbIX 3(eKToB, OJHOBPEMEHHO 06-
OCTPAET AUNEMMY NPABOMEPHOCTI 06paboTku: cTaTbs 9 GDPRY 3akpennseT o6wuit 3anpeT Ha o6pa-
6OTKY CrieLanbHbIX KaTeropuit NepCcoHanbHbIX AaHHbIX, TOTAA KaK CTaTbs 10(5) AkTa 06 WI1* BBOAMT
Y3KOLLeNeBoe WUCKKYEHNe, CONPSXEHHOe C 06A3aHHOCTAMM MO BbIABNEHWIO U CHIDKEHUIO CMeLle-
HWA 1 JONONHEHHOE TPeGOBAHNSMN: 060CHOBATL HEBO3MOXHOCTb AOCTVDKEHNS LN NOCPeACTBOM
06pabOTKM MHBIX AaHHDBIX, BKNOYAA CUHTETUYECKNE WA AaHOHUMU3NPOBAHHDIE; MPUMEHATb COBpe-
MeHHble Mepbl 6e30MacHOCTM 1 3aLUMTbl JAHHbIX, BKIKOYas NCEBLOHMMU3ALIMIO; OFPaHUYMBATD MO~
BTOPHOE WUCMONb30BaHUE W nepefauy TPeTbUM NULAM, a Takke obecrneunsarb KOHTPONb AOCTyna
1 JOKYMEHTUPOBaHNE OnepaLnit; YAanATb COOTBETCTBYIOLLME AAHHbIE NOCTEe AOCTUKEHUS L Kop-
PeKLMM CMeLLeHI NGO N0 UCTEUEHNN CPOKA XPaHEHNS. B LOKTPUHE AaHHAA KOHCTPYKLMSA 06Cyxaa-
eTCA KaK BOnpoc 0 TOM, NPeACTaBAAEeT 1 YKa3aHHOE UCKNI0YeHe AoNYCTUMOe TOUEUHOE CMATYEHNe
3anpeta cTatbit 9 GDPR™ unu, HanpoTUB, CO3/AET PUCK «NON3yuero pacumpenus» (function creep)?,
NPy KOTOPOM CCINIKA HA YCTPAHEHUE CMeLLeHN (DaKTUYECKI NernTUMIPYET YCTONUMUBYHO 06PABOTKY
yyBCTBUTENbHOI MHOpMaumu (van Bekkum, 2025, pp. 3, 7-8).

B oTcytcTBME YHUMDULMPOBAHHBIX METOAMUECKUX pa3bsCHEHWUA EBPONENCKONM KoMUCCUM
1 EBPONEnCcKoro ynpaBneHus UCKYCCTBEHHOTO WHTENNEKTA CTeneHb HeonpeaeneHHoCT! yCunuBaeT-
€A HeflaBHUMI NO3ULMAMUN HAI30PHbIX OPraHoB. Tak, B 3aKnoueHnn 28/2024 EBponelickoro coseTa
Mo 3alnTe JaHHbIX NOAYEPKUBAETCS, UTO NPUHLNAN MAHUMU3ALNKA «B NOAHOM 06bEME NPUMEHUM
K pa3paboTke 1 pa3BepTbIBAHMIO MOLENEN» 1 UTO KPYNHOMACIITAOHbIA Be6-CKPENMUH, T. €. aBTOMATH-
3MPOBAHHbIIA COOP AAHHDBIX C BEG-CANTOB C MOMOLLbIO MPOTPAMMHbIX CPEACTB, HE MOXET aBTOMATMYe-
CKY ONUPATbCA HA UCKNIOUEHMUE 3 MHAOPMALMOHHON 0653aHHOCTI NO CT. 14(5)(b) GDPRZ. Tem cambIM
NOATBEPKAAETCA, UTO UCTOUHMKN AAHHBIX AN 06yUeHUs TPEOYIOT MHANBUAYANbLHON OPUANYECKON
OLL€HKM, @ MaCcCoBbIA NOAX0A, NPeANONaratoLMin 3arpy3ky 60MbLNX MACCUBOB aHHbIX 6€3 pa3bopa,
He COOTBETCTBYeT CTaHAapTam GDPR. B nutepatype yka3aHHble BbIBOAbI MOMYYAOT HEOAHO3HAUHYIO
WHTepnpeTaumio. C OfHON CTOPOHbI, OHW PACCMATPUBAKTCA Kak NOATBEPXKAEHUE TOTO, UTO TPe6o-
BaHusA AkTa 06 Ui/l He NOAMEHSAIT U He YCTPAHAT aBTOHOMHYI0 NPUMEHUMOCTb GDPR: NpuHLMNbI
GDPR v cBfi3aHHble OLeHOYHble NPOLeAYPbl COXPAHAT CaMOCTOATENbHOE 3HaYeHWe napanienbHo
nHCTpyMeHTam AkTa 06 UI, Bkniouas FRIA (Mantelero, 2024, p. 4; Malgieri & Santos, 2025, pp. 1-2)2.
C Apyroli CTOPOHbI, Te e NONOXEHUS ONUCHIBAIOTCA KAK NPOABAEHNE CTPYKTYPHOM He3aBepLeHHO-
CTW MHOTOYPOBHEBOTO PerynnpoBaHins, B paMkax KOTOPOro METOA0NOTUMN OLIEHKN PUCKOB 1 KOHTYPbI
npaBonpuUMeHeHNs elle oOpMUPYIOTCA Uepe3 CTaHAAPTU3aLMIo, MOA3AKOHHbIE aKTbl U PYKOBOACTBA,

% Artificial Intelligence Act, 2024 0.). (L 2024/1689) 57.

7 General Data Protection Regulation, 2016 0.J. (L 119) 38-39.

' Cm.:Ibid, at 58. B akTe “state of the art” noHMMAETCA Kak COOTBETCTBYIOLLME BbICLIEMY YPOBHIO PA3BUTUS TEXHUKIA M NPAKTUKN.

¥ General Data Protection Regulation, 2016 0.). (L 119) 38-39.

»  (m. European Data Protection Board. (2020). Guidelines 05/2020 on consent under Regulation 2016/679.
https://www.edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines_202005_consent_en.pdf. Mog “function
creep” B JaHHOM KOHTEKCTE CTIeAYeT MOHNMATb PUCK NOCNEAYIOLIEro NCNoNb30BaHNA NePCOHaNbHBIX AaHHbIX AN AONON-
HUTENbHDbIX 33y, BbIXOASALLAX 33 NPefenbl NePBOHAYANbHO 3aABNEHHON Lenn 06paboTki.

7 European Data Protection Board. (2024). Opinion 28/2024 on certain data protection aspects related to the processing of
personal data in the context of Al models. https://www.edph.europa.eu/system/files/2024-12/edph_opinion_202428_ai-

2 (m. Takxe: Niemiec, E., Davis, P, & Hauglid, M. (2024). Wil the EU Al Act help to eliminate dataset bias in medical Al? SSRN.
https://doi.org/10.2139/ssrn.5045561
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yYTO 06BEKTMBHO NPEANONaraeT CoCYLeCTBOBAHUE U KOHKYPEHLMIO HECKOMbKIX MOAeNeid KOMNAeH-

ca u enforcement-npaktuk (Novelli et al., 2024b, p. 1; Soderlund & Larsson, 2024, p. 2; van Bekkum &

Zuiderveen Borgesius, 2023, p. 2).

Yka3aHHble 06cToATENbCTBA (POPMUPYIOT AP0 NPOHAEMHOrO MO HACTOALLEr0 MCCNENOBAHUA.
Ero HayuHas HOBM3Ha 06YCNOBNEHA TeM, UTO, BO-NEPBbIX, TPAHCTPAHNYHAA LU(POBas IKOHOMMKA
HYXAETCA B ONEPaTUBHbIX, HO PULUYECKM BbIBEPEHHbIX METOAUKAX MOATOTOBKM 06yyakoLL X Habo-
POB 11 JOKYMEHTUPOBAHMSA PeLIeHINIn HA 06YUAIOLLEN CTaANN; BO-BTOPbIX, CYLLECTBYIOLAN NUTepaTypa
NpenmyLLecTBEHHO KOHLEHTPUPYETCA NGO Ha OrMaTUYeCcKoM aHanu3se Akta 06 N 1 ero TMNoBbIx
CXeMax NpaBonpuUMeHeHUs 1 Haa30pHoIA npakTuku (enforcement patterns), nNM60 Ha TPAANLMOHHBIX
BOMPOCAX 3aWNTbl NEPCOHANbHBIX JAHHbIX, He NpeAnaras CMHTE3MPOBAHHOW MOAENN COTNacoBaH-
HOTO NMpUMeHeHUs 060Mx aKTOB B 06nacTu pa3paboTku u kcnnyatauun UN-cuctem. OTaenbHble
MOAXOAbl K OLEHKe BO3JeNCTBUA HA npaBa uenoseka (FRIA), K ynpaBneHuio Habopamm AaHHbIX
yepes NpaKTUKKM ynpasneHus AaHHbIx (data governance) u JOKYMEHTUPOBAHME PELeHNA Ha CTadu-
X hOpMUPOBAHMA U UCMONb30BAHNA AATACeTOB, @ TakXKe K NOAroToBKe npoBepaemoit (audit-ready)
TEXHNYECKON [IOKYMEeHTaLu Ana Lienei komnnaexca no Aty 06 I (Mantelero, 2024, p. 4; Paullada
et al,, 2021, pp. 1,7, 10; Sovrano et al., 2025, pp. 1, 4) NOKa He CBefeHbl B e[lNHYI0 NPABOBYI0 KOHCTPYK-
o obyuenus UN-mopenen?.

Llenb nccnenoBaHuns coCToUT B 060CHOBaHMM M ONUCAHIMI LLENOCTHOI NPABOBOIA MOAENM JONYCTU-
MOro 06yueHuns Mogenei NCKYCCTBEHHOTO MHTeNNeKTa, 06ecneunBatoLel COrnacoBaHHoOe NpuMeHe-
Hue Akta 06 N 1 GDPR npu coXpaHeHUM KauyecTsa 1 3aKOHHOCTW 06yueHus.

[inf [OCTMXKEHNA Lenn CTaBATCA CneayloLme 3afaun:

1) 0603HauMTb NPABOBbIE KOHTYpbI CTagnM 06yueHna NIA-mogeneii, BbIABUB HOPMATUBHYIO Crewu-
UKy 1 KOHKypUpytoLwme perynsatopHble BekTopbl AkTa 06 U u GDPR, BKAOYas aHanu3 Katero-
puit cy6beKTOB, UX 063aHHOCTEN U IOPUANYECKOTO 3HAUEHUS TEPMUHOB «MOAEMbY, KCUCTEMAN,
«00yyaloLLmMe AaHHbIE», «MpefHAa3HAYEHHASN Lenby;

2) npoaHanu3MpoBath TpaHCOpMaLMI0 MPUHLMNA MIUHMMU3ALLAN JAHHBIX B YCIOBUAX NOTPEBHO-
CTI B 6ONbLIMX U penpe3eHTaTUBHbIX 06yyaloLwmx Habopax 1 CBA3aTb ee C TPe6OBAHUAMN K Kaue-
CTBY AaHHbIX 1 NPeAoTBPaLLEHUI0 ANCKPUMUHALIUN;

3) cchopmynupoBaTb HOPMATUBHYI0 MOAEb COPA3MEPHOCTM 3aLUTHBIX Mep, COMOCTaBMB MOMNOXe-
Hua (CT. 6-7, 9 1 10) AkTa 06 NN (pUCK-OpUEHTUPOBAHHDIA MOAXOA K ynpasneHuio puckamu Nn-
cucTem) U cT. 25 GDPR? ¢ yueTom pe3ynbTatos FRIA;

4) NpennoXUTb NPUKNAAHYI0 CXeMY KOPNOPaTUBHOMO KOMMNAEHCA MO CTAANAM XU3HEHHOTO LuKAa
1-mogenu (c6op AaHHbIX, NOArOTOBKA, 06yueHUe, pa3BepTbiBaHNE, MOHUTOPUHT), 06beanHSAI0-
Lwyto Tpe6oBaHUA 060X PernamMmeHToB 1 NO3BONAIOLYI0 Peanu30BaTb UX HA YPOBHE NpoLeayp
1 JOKYMEHTaLuu.

[paBoBble KOHTYPbI 00y4eHus UN-mMozenu

CprKTypI/IpOBaHME NpaBOBOro nonsd, B KOTOPOM (byHKLLMOHI/Ipy}OT NPaKTUKN OﬁyquMﬂ NCKYCCTBEH-
HOTO WHTENNEKTa, HEBO3MOXHO 6e3 npeaBapuTenbHOro pasrpaHnyueHunsa ypOBHGI;I pernameHTalun

Z (M. 06 31om TaKxKe: Siddik, M. (2024). Datasheets for healthcare Al: A framework for transparency and bias mitigation. OSF
Preprints. https://doi.org/10.31219/0sfio/69ykb

% Artificial Intelligence Act, 2024 0.). (L 2024/1689) 53-54, 56-58.

% PernameHTUPYIOLLYIO 3aLUTY NePCOHAbHBIX AAHHbIX MO 3aMblCny 1 N0 ymonuaHmio» (data protection by design and by

default). Cm.: General Data Protection Regulation, 2016 0.). (L 119) 48.
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1 YTOUHEHMA NOHATUIHOO annapata. CTatbs 2 AkTa 06 U1 npsAmMo 3aKpennseT, uTo ero npuMeHeHne
«He 3aTparnBaeT u He YMeHbLUAET» rapaHTui, yCTaHOBNEHHbIe MHbIM NpaBom COK03a, Npex/ae BCero
GDPR?, Tem cambiM (hOPMMpPYETCA KOHCTPYKLMA ABOHOMO perynupoBaHus: AKT 06 N 3agaet cneuy-
anbHbIA PEXUM ANs BbICOKOPUCKOBBIX UA-cncTem, a GDPR 0CTaeTcs ropu3oHTaNbHON HOPMON BCEO6-
LLero AeiCTBMSA, onpeaensiollen NpUHLMUNLI 06paboTKKM NepPCOHANbHbBIX fAHHBIX M NpaBa Cy6beKToBY,

MpUHUMN HEeCHWXaeMocTh CTaHAaptoB GDPR npeBpalliaeT OTHOWEHUA Mexay [BYMS aKTami
He B K/accuueckyo nepapxuio «obuuee — cneunanbHoe», a B MOAeNb COMMacoBaHHOIO NPUMEHeHUS:
BbINONHEHWe npoueayp, npeaycmoTpeHHbix AkTom 06 NI, He 0cBO6OXAAET OT ClefoBaHNA NPUHLM-
Nnam 3aKOHHOCTW, MUHUMU3ALLUM W LIeNEeBOro OrpaHnueHmns 06paboTkm. Nlo6oe TEXHUUECKN KOPPEKT-
Hoe UcnonHeHue TpeboBaHuii AkTa 06 U, He onupalolieecs Ha NPUHLMNLI GDPR, MOXET 6bITb KBa-
nMULMPoBaHO Kak lopuanyeckmn fedeKTHoe. 3T0 yKe OTPAXKAETCH B NPAKTUYECKMX PYKOBOACTBAX
no KOMNNaeHcy B chepe UCKYCCTBEHHOTO WHTENNEKTa®, rae OTAENbHO NOAYEPKMBAETCA HEOOX0AM-
MOCTb COBMELLATb PUCK-OPUEHTUPOBAHHbIN NOAXO0A K ynpasnexuto UN-cuctemamu 1 oLeHKy Bo3aeil-
CTBUS HAa OCHOBHbIE Npasa.

BHYTpM 3TOI KOHCTPYKLMM KNKOUEBbIM CTAHOBUTCS BOMPOC O KAaTeropusix NPaBoBblX 06A3aHHO-
cTei. AKT 06 111 ycTaHaBnuMBaeT cneayiollme YpoBHU Tpe6OBaHNI, afipecoBaHHbIX NPEX[e BCEro npo-
Bailiepam 1 MMnopTepam BbICOKOPUCKOBBIX CUCTEM:
= ynpasnenue puckamu (ct. 9)%;
= yNpaBNeHune JaHHbIMM: KAYeCTBO, TPONCXOXAEHNE, TOUHOCTb, 6e30nacHoCTb (cT. 10)%%
= TexHuueckas gokymentauus (ct. 11)%
= BefeHue PerncTpaLnoHHbIX XypHanos (record-keeping) (ct. 12)%
= MPO3PauHOCTb U UHCTPYKUMK ANA nonb3osatenei (transparency and instructions) (ct. 13-14)%

u Aap.

T HOpMbl (haKTUYECKM NepeHOCAT KNaccuueckne MeXaHWU3Mbl GE30MaCcHOCTU MPOAYKLMK
(product safety) n3 cepbl TEXHUUECKOTO perynupoBaHna B 061acTb anropUTMUYECKON MHKEHEPUU.
GDPR, HanpoTuB, Hanaraet 0693aHHOCTM B 3aBMCMMOCTI He OT PO/K B LEENOYKE NOCTABOK, @ OT ()akTa
06pabOoTKM NepcoHanbHbIX fAHHbIX*. B COBOKYMHOCTW 3T0 06pa3yeT Mampuuy omeéemcmeeHHOCMU,
rae Kaxaas Crafns XuU3HeHHoro uukna MN-cuctembl COOTHOCUTCA C ABYMA Habopamu HOpM — AKTa
06 W11 1 GDPR, a TaKke C BHYTPEHHUMIA CTAaHAAPTAMM YNIPaBNEHNA puckamu u kauectsom (Soderlund &
Larsson, 2024, pp. 10-11).

MpumeuatenbHo, uto B cT. 3(1) AkTa 06 1111 BnepBble 3aKpenneHo HOPMaTUBHOE OnpefeneHne
NN-cuctembl: mawmnHHas cuctema, paspabotaHHas ans paboTbl C pasnNUHbIM YPOBHEM aBTOHOM-
HOCTW M CNOCOBHas, ANs ABHBIX UIN HESABHBIX LieNel, BbIBOAMMbBIX UeSI0BEKOM, FeHepupoBaTh pe-
3ynbTaTbl B BUAE NPOrHO308B, PEKOMEHAALMIA NN PeLIeHni, BAUSIOWNX HA CPeay, C KOTOPOI OHa

% Artificial Intelligence Act, 2024 0.). (L 2024/1689) 45.
7 De Luca, S. (2025, February 26). Algorithmic discrimination under the Al Act and the GDPR. European Parliament.
https://www.europarl.europa.eu/thinktank/en/document/EPRS_ATA(2025)769509

®  |bid. at 56-57.

% 1bid. at 57-58.
% Ibid. at 58.
2 |bid. at 59.

3 |bid. at 59-61.
% (06 3T0M CM., B 4aCTHOCTH, Cnefytoume nonoxexus GDPR: ct. 5(1)(c), 6, 9, 12-23, 35 (General Data Protection Regulation,
2016 0.J. (L 119) 35, 36-37, 38-39, 39-47, 53-54).
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B3aMMofeincTBYyeT . Kak cnefyet u3 coobpaxeHns 12 npeambynbl, noHatne NUN-cuctembl B AkTe
06 NI koHCTpyupyeTcs YHKLMOHANbHO, BOKPYT CMOCOGHOCTI CUCTEMbI OCYLLECTBAATb aNropuT-
Muueckuit BbiBOj (inference)”, a He BOKPYr KOHKPETHOTO CeMeiiCTBa TeXHONOruii. B cepy pery-
NIMPOBAHMA BKIKOYAKTCA KaK NOAXOAbl MALWMHHOMO 06yueHns®, obyuatowmecs Ha AaHHbIX, TaK
W NOTMKO- U 3HaHWe-OPUEHTUPOBAHHbIE MOAXOAbl (CMMBOMbHbIE/IKCMEPTHbIE MeTofbl), TOraa
Kak «bonee Npoctoe» TPAAMLMOHHOE NPOrpaMmMHOe obecneyeHne, OCHOBAHHOE WUCKNIOUUTENb-
HO Ha npaBunax, 3aflaHHbIX YeNOBEKOM AN aBTOMATMUECKOTO UCMONHEHUs OnepaLyil, U3 oXBaTa
ncknouaetca. lononHUTENbHO, COTNACHO 3aKNoueHo 28/2024 EBponeiickoro coBeta no 3aluTte
JaHHbIX, NOANAAAIOT TAKKE 1 HeMPOCeTeBble aPXUTEKTYPbI, HO 11 CUCTEMBI, OCHOBAHHbIE Ha 3apaHee
3aaHHbIx npasunax (rule-based systems), craTucTUuecKMe anropuTMbl i TMOPUAHbBIE PeLIeHns®.
OYHKLMOHANbHO-0PUEHTUPOBAHHbIN NOAX0A CMELIAET aKLUEHT C KOHKPETHON TEXHONOMMN Ha pe-
3YNbTaT U KOHTEKCT UCMOMb30BAHUS, YTO MPUHLUNUANBHO ANS NPABOBOr0 aHaNU3a 1 OLEHKN puc-
KOB; AeTEPMUHUPOBAHHOE NPOrPaMMHOE 0becneyeHne 06Lero HasHaueHus Npu TOM BbIBOAMTCA
3a npegenbl feNCTBUA aKTa.

Takoe HOpPMATUBHOE KOHCTPYMPOBaHWE WMEET [Ba CYLECTBEHHbIX CNeacTBus. Bo-nepsblx, Bce
npoueaypbl 06yueHus (HauanbHoe obyuenue (initial training), nepeobyuenne (retraining), n006yue-
HUE MO/IENN Ha HOBbIX JaHHbIX) NPAMO BK/IOUAITCA B XKU3HEHHbINA KN N-cucTembl 1 paccmarpu-
BalOTCA Kak 06beKT perynuposatus Akta 06 UIA. Bo-BTopblix, cTatba 3 Akta 06 U1 BBOAUT KaTeropuu
«obyualolme», «NPoOBEPOUHbIE» U «TecToBble AaHHblex (training, validation u testing data), akueH-
TUPYA TPEBOBAHMSA K UX KQUEeCTBY, penpe3eHTaTUBHOCTI 1, MO BOSMOXHOCTH, CBO6OAE OT OLWIMOOK'.
3TN XapaKTepUCTMKI HEeNOCPeACTBEHHO CBA3aHbI C 0653aHHOCTbIO NpoBaiiaepa no cT. 10 Akta 06 UK
BbIABNIATH M YCTPAHATH CMeLLEHMA B Habope faHHbix (dataset bias)”, T. e. CTPYKTYPHYIO NPeAB3ATOCTD,
Hanpumep HeAoONpPeACTaBAEHHOCTb OTAEMbHBIX FPYNN UAKU UCNONb30BAHNE YCTApeBLUX NATTEPHOB
noBefieHus, 1 CBA3bIBAIOT YNpaBNeHIe AaHHBIMU C MPUHLMMOM HeUCKPUMUHALNN U 3alLuToN dyH-
fameHTanbHbix npas (van Bekkum, 2025, p. 7).

Ha 3Tom hoHe 0co60e 3HaueHne NpuobpeTaeT pasrpaHNnyeHne NOHATUI «CUCTEMA UCKYCCTBEHHO-
ro untennekta» (M-cuctema) n «mogens MCKYCCTBEHHOIO UHTENneKTa» (MN-mopensb). MN-cucrema

% Artificial Intelligence Act, 2024 0.). (L 2024/1689) 46.

% |bid. at 4.

7 Inference — BbiBOA (MHEpeHC), TO ecTb CNOCOBHOCTb WN-CUCTEMbI «BLIBOAWTBY, KaK CTEHEpPUPOBATb Pe3y/bTaTbl
(MPOTHO3bI, PEKOMEHAALMN UMK PELEHNS) HA OCHOBE BXOAHbIX AAHHBIX 11 LENel, 33aHHbIX YenoBekoM. Nnu paccyxae-
Hue, C NOMOLLbIO KOTOPOrO AenatoTcs BbIBOAbI N0 N3BECTHbIM Npeanocbinkam. Cm.: GefepanbHoe areHTCTBO NO TeXHNYe-
CKOMY perynupoBanmio u metponoriu (Pocctangapr). (2024). FOCT P 71476-2024 (MCO/M3K 22989:2022). WckyccmeeHHbili

3 Machine learning — npouecc aBTOMAaTUUYECKOT0 06YUEHNS U COBEPLIEHCTBOBAHNA NOBEAEHMUS CUCTEMbI MCKYCCTBEHHOTO
WHTENNEKTa Ha 0CHOBe 06paboTKM MAcCcMBa 06yYalOLLMX AAHHbIX 6€3 ABHOrO nporpammupoBatus. CMm.: GegepanbHoe
areHTCTBO M0 TEXHUUECKOMY PErynupoBanuio n metponoru (Pocctangapr). (2021). FOCT P 59895-2021. TexHomoauu uckyc-
CMBeHH020 UHMenekma 6 06pasosaHuu. O6uue nonoxeHus u mepmuronoaus. https://rst.gov.ru:8443/file-service/file/
load 1682520552039

®  European Data Protection Board, Opinion 28/2024 on Certain Data Protection Aspects Related to the Processing of
Personal Data in the Context of Al Models (Dec. 17, 2024), https://www.edpb.europa.eu/system/files/2024-12/edph_
opinion_202428_ai-models_en.pdf

“ Ibid. at 48.

“ Ibid. at 57-58.

“ (M. 06 31om Takke: Niemiec, E., Davis, P, & Hauglid, M. (2024). Wil the EU Al Act help to eliminate dataset bias in medical
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B noHumaHun Akta 06 U onpepensietcs (yHKUMOHANbHO KaK MalIWHHAs CUCTEMA, CMOCOBHas
OCYWeCTBNATb aNroPUTMIUECKMIA BbIBOJ (inference) n reHepupoBath pesynbTathl (MPOrHO3bl, PEKo-
MEeHaLNN UNN PelieHus), BAUAIOLME Ha Cpefy, B KoTopoit oHa npumenserca (ct. 3(1); n. 12 npe-
améynbl). I-mofenb, HaNpOTUB, PACcCMAaTPUBAETCA KaK anrOpUTMUUYECKOE AAPO U KOMMOHEHT,
KOTOPbI/ MOMET 6biTb BCTPOEH B UU-cuctemy, HO cam no cebe He o6pasyet UN-cuctemy (n. 97 npe-
ambynbl)*. 0puanueckn 0693aHHOCTU Nposaigepa no AKTy 06 MW cTpykTypHO npusA3aHbl K WIA-
CUCTEME KaK 06bEKTY BbIBOAA HA PbIHOK/BBO/A B IKCM/yaTaLMIO U 06eCneyeHns COOTBETCTBUA Tpe-
60BaHMAM pernamenTa (4na BbICOKOPUCKOBLIX IN-cuctem, B YactTHOCTH, CT. 16 Akta 06 WI)®, Torma
KaK Ha ypOBHe MOfieN1 KOHLEHTPUPYIOTCA KNIoUeBble TeXHUYeCKne PUCKN AN NepcoHanbHbIX JaHHbIX
11 OCHOBHbIX NpaB, OLEHKa KOTOPbIX B YACT/ 3aLLMUTbI JAHHDIX TPAANULMOHHO NPOBOANTCA Yepes npus-
My GDPR 1 CM@XHbIX aKTOB.

B HacToswel paboTe 0CHOBHOE BHUMaHWe yaensietcs UMeHHo UA-mogenn kak HOCUTENo puc-
KOB, CBA3aHHbBIX C 06YUaOWMMU AAHHBIMK. [INs Lenei aHanu3a 1UCcnonb3yeTcss B TOM Uncie NoHATUE
«bazosas mosenb» (foundation model) — pa3HOBMAHOCTb MoJenU 06ulero HasHauenns (general-
purpose model), onucaxHas B nn. 97-100 npeambynbl AkTa 06 I Kak KpynHas reHepaTuBHas Mofienb
C MUINMAPAOM U 6o/ee NapameTpoB, CNOCOBHAA BbINOMHATL WNPOKMIA CNEKTP 3aau‘S. Takas mogenb
He o6pa3yet WIN-cucTemy A0 Tex nop, Noka He BCTPOEHA B NPUKNAAHONW MHTepdeiic 1 He cBs3aHa
C KOHKPETHbIM CLLeHapueM NPUHATUSA pelleHniA; ee NPaBOBOIA PEXMM, CNef0BaTeNbHO, ONpeaenseTcs
coueTaHuem Tpe6oBaHuin AkTa 06 NI K KauecTBy 1 ynpaBneHuio AaHHbIMU U NPUHLMNOB GDPR, npu-
MEeHUMbIX K 3Tany 06yuyeHus.

0c060r0 BHUMaHWA 3aCNYXMBAET NMOHATIE CMELeHNA B Habope faHHbiX (dataset bias). B cTaTbax
10 n 44 Akta 06 Y OHO CTAHOBUTCA CBA3YIOLMM 3BEHOM MEXAY NPUHLMMIOM HeaUCKPUMUHALNN
(cT. 21 XapTum EC 06 OCHOBHbIX NPaBax‘e) u NPUHLMNOM MUHUMI3ALMI JAHHBIX. 3aKOHOAATeNb Npsa-
MO YKa3biBAET, UTO OAHOTO NNIIb KONMYECTBEHHOrO Kputepusa (pasmepa BbI6OPKI) HEAOCTATOUHO:
Heo6X0fNUM KaueCTBEHHbI aHanu3 NpeaB3ATOCTM U NOTEHLUANbHbIX JUCKPUMUHALMOHHBIX Adhdhek-
TOB, B TOM UNC/E, B UCKNIOUMTENbHBIX CAyUYasX, UCNOMb30BaHUE CNEeLManbHbIX KaTeropui AaHHbIX
AN KOPPeKTUpYIOWNX Leneil B nutepatype Takas NocTaHOBKa BOMPOCA OMUCHIBAETCA KaK NpaKTu-
yeckas Konausua mexay noTpebHOCTbI0 ANArHOCTUPOBATb NPEAB3ATOCTb MO rpynnam U orpaHuye-
HUAMM PEXNUMA CNeLnanbHblX KaTeropui NepcoHanbHbIX AaHHbIX: BepudUKaLUa AUCKPUMUHALM-
OHHbIX UCXOA0B HEpeaKo TpebyeT foCTyna K YUyBCTBUTENbHbIM aTpMOYTamM UAKM UX NPUBNKEHHDIM
3aMeHuTeNnAM, Toraa Kak GDPR B TUMNUHbIX CLLEHAPMAX OFPaHMYMBAET CO0P U UCMOMb30BAHNE TaKUX
AaHHbIX, @ COrnacue Yyacto He OTBEYAET KPUTEPUIO CBOOOAHOIO BoNnensbsBneHus. OGHOBPEMEHHO
NOAYEPKUBAETCA, UTO HapallMBaHWe MAcCUBOB CBEpPX CTPOroil HEOBXOAMMOCTH KOHGMNNUKTYET
C NPUHLMNAMN MUHUMWU3ALUN 1 LeNeBoro orpaHNYeHmns, NoBbIlWasa PUCK «Mon3yyero paclinpeHus»
3a/jau 1 macwTabos o6paboTku (function creep); B KauecTBe OAHOTO U3 CMOCOBOB yaepHaHus 6a-
NaHca 06CYXAAETCA MCMNONb30BaHNE CUHTETUUECKUX AAHHBIX KaK MHCTPYMEHTA CHUKEHUS PUCKOB
ANA YACTHOM XN3HN NPYU COXPaHEHUN 3a1au KOHTPONS NPeaB3sTOCTH (bias) (van Bekkum, 2025, p.7;
van Bekkum & Zuiderveen Borgesius, 2023, pp. 5-6, 7; Veltmeijer & Gerritsen, 2025, pp. 3174-3175).

% Niemiec, E., Davis, P, & Hauglid, M. (2024). Will the EU Al Act help to eliminate dataset bias in medical AI? SSRN 4, 46.
“ |bid. at 26.

% |bid. at 62.

% |bid. at 26.

“ bid. at 57-58, 79.

@ Charter of Fundamental Rights of the European Union, 2012 0.). (C 326) 400.
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C yueToM yKa3aHHOW AUXOTOMUM Pa3paboTunK KopnopaTuBHoN IN-cucTembl Ha 06yyatoLen cTa-
JUN CTaNKNBAETCA KaK MUHUMYM C TPeMsA KoueBbiMU 3afauami:

1) YCTaHOBWTb, OTHOCUTCA N CO37aBAEMblIil IPOAYKT K BbICOKOPUCKOBbIM COMMACHO CT. 6 AKTa 06 NIA*
W, CNefioBaTeNbHO, MOANAAAET 1M OH MOA XECTKNI PEXUM PerynnpoBaHus;
2) onpenenuTb, COREPXUT N 0BYUAIOUMA HABOP MEpPCOHaNbHble JaHHble B MOHUMaHMM CT. 4(1)

GDPR v cneupanbHble KaTeropui JaHHbIX B CMbIce CT. 9 GDPR;

3) OLEHUTb Hanuune PasyMHO MPEACKa3yeMOoro pucka Ans OCHOBHbIX NPaB, UTO MOXET TpeboBaTb
nposefeHus npoenypbl DPIA 1, B 0TANbHbIX ciyyasnx, FRIA.

B oTnuMe 0T abCTPAKTHOTO aHan3a HOpM NPoLeaypa OLEHKM BO3AENCTBMA Ha 3aWUTY AAHHbIX
(DPIA) no3BonseT NPoAEeMOHCTPUPOBATb PEryNaToOpY U CaMUM Cy6beKTam JaHHbIX, KakiuM 06pa3om
onepatop yyen BbiABNIEHHbIE PUCKW 1 NPeBpaTU UX B yNpaBnisemMblie napameTpbl NPOEKTHOTO LKKNa.

DPIA nomxHa BKNUYaTb ONMCaHWe onepaunit U Lenei 06paboTKu; NpaBOBOI aHanM3 U BbIGOP
NPaBOBOr0 OCHOBAHMS; MAEHTUDMKALMIO N OLEHKY PUCKOB; NEepeuYeHb TEXHUYECKMX 1 OpraHu3aLm-
OHHbIX Mep 3aLMUTbl; OLEHKY OCTAaTOUHOrO PUCKa W, Npu HEObXOAUMOCTU, KOHCYNbTALMIO C Haa30p-
HbIM OpraHom (cT. 36 GDPR)®.

B KauecTBe MAMIOCTPALMM PacCMOTPUM NPUMEHEHWe npoueaypa OLEHKM BO3[ENCTBUA Ha 3a-
wuTy AaHHbix (DPIA) npn 06yueHM Moaeny KpeauTHOrO CKOPUHTAa B (IMHAHCOBOM CeKTOpe. BaHk,
pa3pabaTbiBalowWyil aNrOPUTM OLEHKN BEPOSTHOCTU AedonTa KnueHTa, 06pabaTbiBaeT KOMMIEKC-
Hble MaCCUBbl MEPCOHANbHbIX AaHHbIX: KpeaUTHble UCTOpUK, TPAH3aKLUKW, CBEAEHUsA U3 npoueayp
KYC (Know Your Customer), uHOria 0NONHUTENbHbIE NPOMUNM U3 BHELIHUX UCTOUHNKOB. Tpu 3TOM
BO3HMKAET pearnbHas 0NacHOCTb KOCBEHHON ANCKPUMUHALMM MO KOCBEHHBIM COLMANbHbIM NPU3Ha-
KaM, OroCpPefoBaHHO CBA3AHHBIM C 3aLUMLAEMbIMI XapaKTepucTkamu (Hanpumep, no Mecty npoxu-
BaHUsA, TUNY 3aHATOCTH, YPOBHIO 10X0/a, MOJENM NOTPeBNEHIs) U MeMopu3aLui («3anoMUHAHNA»)
UYBCTBUTENbHOM MH(OPMaLMK MOAenbto. B pamkax DPIA 6aHK chukcupyet uenn 06paboTku, nctou-
HUKN JAHHbIX U CLEHapun NxX NOBTOPHOTO UCNONb30BaHUA. [INA NPUHATMA pelleHns 0 KpeauTe npa-
BOBbIM OCHOBaHMeM cnyxuT ctatbs 6(1)(b) GDPR (ucnonHexune 06a3aTenbcTBa U3 OroBopa), Torna
KaK Ana nocneyiowero ynyduenns mogenu — ctatba 6(1)(f) GDPR (3aKOHHbI NHTEPEC) B COUETaHNM
C YCMNEHHON MWUHWUMU3ALMER U OrpaHMueHnem Aoctyna®. OT6Op MepemeHHbIX Mpu 3TOM ocylie-
CTBNAETCA He M0 NPUHLMMNY «Uem 6onblue, TEM yuLie», a Mo JOKa3aHHOW 3HAUNMOCTM ANA KauecTBa
MPOrHO3MPOBaHUA U BNUAHUIO HA PUCK LUCKPUMUHALIMN.

Cnepytowmin 610K DPIA noCBAlLEH MAeHTU(UKALMN 1 OLEHKE PUCKOB ANs NpaB Cy6beKTOB AaH-
HbIX: HEMPO3PaUHOCTb ANFOPUTMUUECKON NOTUKM, BOSMOXHOCTb KOCBEHHOM ANCKPUMUHALLY YA3BU-
MbIX TPYMM, PUCK YyTeukn MHdOopMaLmMmM Yyepe3 noeneHne Mofenu. Kaxaplii pUCK NoNydyaeT OLeHKY
BEPOATHOCTY 1 TAKECTN NOCNEACTBUIA, Nocne uero hopMmupyeTcs Habop KOMNEHCUPYIOLWMX Mep: pe-
rynApHbli ayaut cmeenuii (bias); MOHUTOPUHT Apeida AaHHbIX 1 ferpafaluin KauyecTsa; Ucnonb-
30BaHNe CMeuuanbHbIX KaTeropuit faHHbIX MCKMKUNTENbHO ANA TeCTUPOBAHMA CNpaBeaInBOCTU
1 HeplonyLeHNe UX BKNIOUeHMs B «60eByto» Mogenb. Pesynbtatom DPIA cTaHoBUTCA hopmanm3aums
OCTaTOYHOTO PUCKA; €CIN OH MPU3HAETCSA BbICOKUM, OMepaTop 06s3aH 06PATUTbCA 33 KOHCY/bTaL M-
el K Haf30pHOMY opraHy B nopsfke cT. 36 GDPR®, Takas KOHCynbTaLUs He ABAAETCS (hOPManbHOM,

“©  Artificial Intelligence Act, 2024 0.). (L 2024/1689) 53-54.

% General Data Protection Regulation, 2016 0.). (L 119) 33, 38-39.
5 lbid. at 118-119.

2 |bid. at 36.

3 |bid. at 54-55.
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a NpeACcTaBNseT CO60M MexaHU3M AMaNnora 0 AONYCTUMbIX TPAHNLAX MPUMEHEHUS UCKYCCTBEHHOTO
VHTeNNeKTa B KOHKPETHOM CEKTope.

0co6eHHO noKasaTenbHa B3aMMOCBA3b Mexay CT. 10 Akta 06 W (ynpasnexue faHHbIMK) 0 CT.
25 GDPR (3awuTa nepcoHasnbHbiX AaHHbIX MO 3aMbICNy ¥ N0 YMONUaHuI0)®. Mepsas NpeAnucbiBaet
o6ecneumBaTtb KauecTBo, Penpe3eHTaTUBHOCTb U KOPPEKTHOCTb AaHHbIX, @ TAKXKe NpoLeaypbl ynpas-
NeHns umm; BTopas TpebyeT BCTPOEHHON MUHUMM3ALMN 1 3aLLUTDI YXKe Ha 3Tane NPOeKTUPOBAHUS
apXuTeKTYpbl 06paboTKM. TONbKO HANOXEHWE ITUX TPE6GOBAHNI GOPMUPYET IOPUANYECKI BANUAHDBIA
nainnaiH obyueHns: GDPR 3afaeT ropu3oHTanbHble Npeaenbl fonycTumMoi 06paboTki, a AkTa 06 1N
yTBEPXAeT BepTUKa/bHbIE NPOLEAYPbI JOKA3aTeNbCTBA ee 6e30MacHOro N HEAUCKPUMUHALUOHHOTO
XapakTepa.

JlononHuTeNbHOE 3HaUEHNe NPUOGPETAET MeXAYHAPOAHbIA cTaHaapT ISO/IEC 42001:2023 — nep-
BbI CEPTUMKALMOHHDBIA CTAHAAPT ANS cucTeM ynpasneHus WA, MHTErpupylowWwmin puck-opueHTH-
PoBaHHOE MblWNeHUe, NPeaAnonaraowee NPUHATAE PEWeHNA C YUYeTOM BEPOATHOCTU U TAXECTMU
nocneactsuit (risk-based thinking), n MexaHU3Mbl NOCTOAHHOTO YyuweHus® . Ero npakTuueckas
LLEHHOCTb 3aK/OYAETCA B TOM, UYTO OH CO3/AeT NMPOLECCHYI0 MPOCNONKY MEXAY HOPMaMU U UHXe-
HepHbIMI NPAKTUKAMW, MOATBEPHAASA, UTO NPUHLMN MUHUMKU3ALMW GDPR 1 npoLieaypbl ynpasneHus
JaHHbIMK AkTa 06 W yKopeHeHbl B CUCTEME MEHeMXMEHTA KOMMAHWUK, @ He NPUMEHSIOTCA Pa30Bo
«nop ayanT».

YTOuHeHne Cy6beKTHOTO COCTaBa 3aBepluaeT NpaBoBble OuepTaHus 06yuenns. Cratbs 3(3)
Akta 06 N BBOAMT hurypy nposaigepa (provider) — nuua, pa3Mewiaowero CUCTeMy Ha pbiHKe
noj CBOUM MMeHeM™, OJHOBPEMEHHO ONUPAsACh HA TPAAULNOHHbIE KaTeropuu, NpeaycMoTpeHHble
GDPR, — «KOHTpO/ep, onepatop nepcoHanbHbix AaHHbIX» (controller) u «obpabotunk» (processor)
(nn. 7-8 cT. 4 GDPR)®. Ha npaKTuKe ofiHa 1 Ta e KOMNaHus MOXET COBMeLlaTb 06e ponu: npu pas-
paboTKe BbICTYNaTb ONEpPaTopoM Mo OTHOLEHWIO K 0byualowemy Habopy, a Npyu BbiBOAE NPOAYKTA
Ha PbIHOK CTAaHOBUTHCSA NPOBANAEPOM BbICOKOPUCKOBOW CUCTEMbI. B pe3ynbTate hopmupyetcs ynpas-
NeHYecKasn Matpuua 06s3aHHOCTEN, B KOTOPOIA MO BEpTUKANM PacnonaraloTcs CTafnum XU3HEHHOTO
umkna (céop, noarotoBka, 06yueHne, BaNUAALMA, IKCNyaTalus U MOHUTOPUHT), A MO rOPU3OHTA-
NN — Knactepbl PerynatopHbix HopM (06s3aHHOCTM no GDPR, Tpe6oBaHua AkTa 06 WU, npouesy-
pbl COTNACHO CTaHaapty ISO/IEC 42001:2023). Takas MaTpuua CIYXWT UHCTPYMEHTOM pacnpesene-
HUA OTBETCTBEHHOCTU, NNAHNPOBAHNUA PECYpPCcoB KOMMNMAEHCA W BKMKOUYEHNA YNpaBNeHUsa puckamu
B LMKN pa3pabotku NA-mogenw.

[MprUHLMN MUHUMU3ALMKM AaHHDBIX KaK LLEHHOCTHDIA GUALTP U METOA0N0rNYECKas onopa
06yyenus UA-mopeneil

MPUHLMN MUHMMU3ALMK AaHHDIX B CT. 5(1)(c) GDPR dhopmynupyeTca uepes Tpuagy «afeKkBaTHoCTb —
peneBaHTHOCTb — OTPaHUYEHHOCTb HEOOXO[UMbIM»®, AfleKBaTHOCTb 03HAYaeT COOTBETCTBUE AaH-
HbIX NOCTABNEHHOW LieNn, PeNeBaHTHOCTb — Hannuue NPSMON CBA3M AaHHbIX € 3afauen 06paboTkm,

s Artificial Intelligence Act, 2024 0.). (L 2024/1689) 57-58.

% General Data Protection Regulation, 2016 0.). (L 119) 48.

% International Organization for Standardization. (2023). ISO/IEC 42001:2023: Information technology — artificial intelli-
gence — management system. https://www.iso.org/standard/81230.html

% Artificial Intelligence Act, 2024 0.J. (L 2024/1689) 45.

% General Data Protection Regulation, 2016 0.). (L 119) 33.

% Ibid. at 35.
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a OrPaHNYEHHOCTb HEOOXOAMMbIM NPeANOnaraeT HEBO3MOXHOCTb JOCTVKEHNSA Lenn 6e3 KOHKPETHO-
ro 3NemMeHTa AaHHbIX. MUHUMM3aLMA B MPABOBOM CMbIC/e NOAPa3yMeBaET To, UTo 06pabaTbiBaThCA
AOMKEH TONbKO TOT 06beM MHAOPMALIMK, KOTOPbINA [ENCTBUTENBHO HY)XEH NS KOHKPETHON Lenn®
(Finck & Biega, 2021, pp. 55-57).

Ha npakTuke 310 npeBpawaeT MUHUMIU3ALNIO B UHCTPYMEHT YNPaBNEHUSA PUCKAMU: KXAO0e peLle-
HUE 0 BK/IOUEHUN HOBOrO aTpubyTa (Hanpumep, AaTbl POXAEHMUA, FEONOKALMN, 1ETANU3NPOBAHHON
NCTOPUM TPAH3AKLNNA) 0/HKHO OLLEHUBATLCA Yepe3 NPU3My HeobXoAMMOCTI AN AOCTUKEHUA 3asB-
NEeHHON Lenr 06paboTKi 1 COpa3MepHOCTI BMeLLATeNbCTBA B NTPaBa Cy6bekTa nepCoHanbHbIX JaHHbIX.
Cyn EBponeiickoro coto3a B aene Meta Platforms Ireland v. Bundesverband der Verbraucherzentralen
& Verbraucherverbdande® noguepkHyn, uto faxe NpyU HanMUMM BbIPAKEHHOTO KOMMEPUYECKOTo WH-
Tepeca, BKNouas (UHAHCMPOBaHWE [eATENbHOCTY 3a CYET NepPCOHANNU3MpPOBaHHONM peKnambl, f0-
NycTUMOCTb 06pabOTKM onpefenserca TeCTOM HeobXxoAUMOCTM U NPONOPLMOHANBHOCTH, a TakKxKe
HaMuMem MeHee OrpaHUuNBAIOLLMX aNbTePHATUB; NPU 3TOM B YCIOBUSAX LWNPOKOTO U (haKTUUeCKu
«MOUTN TOTaNIbHOTO» MOHUTOPUHITA NOBEAEHWA NONb30BaTeNeil MHTEPeChl U OCHOBHble MpaBa Mo-
CNefHUX MOTYT UMETb NPUOPUTET HAJ, UHTEPECOM OMepaTopa, UTo YCMANBAET 3HAUYEHNE MUHUMU3A-
LM KaK TpeboBaHMsA MCKNIOUATb M3 06paboTKM M36bITOUHbIE N UAEHTU(ULMPYIOLLME 3EMEHTb,
He ABNALNECS CTPOro HEOOXOAUMbBIMM ANA Lenn,

JlononHUTENbHbIA YPOBEHb CIOXHOCTM CO3AaeT cTaTbs 10 AkTa 06 WU, koTopas TpebyeT, uTobbl
obyuarowme BbIGOPKMU® BbIIN penpe3eHTaTUBHLIMMK, MOMHbIMI U, NO BO3MOXHOCTM, CBOOOLHBIMU
OT OWWK6OK®. Penpe3eHTaTUBHOCTb NPeAnonaraeT, uto BbI6OpPKA OTPAXaeT CBOMCTBA BCEN LieNeBOil
nonynsuun (Hanpumep, 6a3a KNMEHTOB 6aHKa BKIKOUYAET Pa3Hble BO3PACTHbIE FPYNbl, PETUOHbI, CO-
LmManbHble kateropuu). MoAHOTa 03HAYAET HANNUNE NPU3HAKOB, 63 KOTOPbIX 3aaua MOAeNM He Mo-
KET 6bITb pellieHa (Hanpumep, OTCYTCTBUE AAHHbIX O 0X0AX AeNaeT KPeAUTHbIN CKOPUHT 3aBefOMO
fethopMupoBaHHbIM). TpeboBaHMe N0 BO3MOXHOCTI, CBOHOAHBIMM OT OLIUHOKY CBA3AHO C OYUCTKOI
BbIGOPKM OT AYBNNKATOB, HEKOPPEKTHBIX, TPOTUBOPEUNBBIX U ABHO YCTapeBLIMX 3HAUEHUI.

Ha ypoBHe (hopManbHOM NOTUKM TPEHOBAHUA MUHUMU3ALLMM U PENPE3EHTATUBHOCTU BbIFMSAAT
KaK HanpsxeHHas napa: yem 60nblie AaHHbIX CO6PaHO, TEM NpoLe 06eCneunTb CTaTUCTUYECKYIO
YCTOWUNBOCTL®, HO TeM Bbllle PerynAToOpHbIA PUCK U36bITOUHON 06PaboTKN. Pa3pelieHue 3Toro
NPOTMBOPEUMS OCYLLIECTBNACTCA Yepe3 NPUHLMN COPA3MEPHOCTH, 3aKpeneHHbIn B ¢T. 52 XapTuu EC
06 OCHOBHbIX NpaBaXx: BMELIATENbCTBO B NPaBa ONYCKAETCS NMLb B TOW Mepe, B KaKOil OHO Heo6Xo-
AVMO 1 NPONOPLUMOHANBHO NETUTUMHON Lenn. [ina obyueHns moaenemn 310 03HAUAET, UTO UCMONb-
30BaHNe KpymnHbIX BbI6OPOK OMpaBAaHHO TONbKO MPW [OKA3aHHOW HEO6XOAMMOCTU ANs [OCTUKE-
HUSA CTATUCTUYECKOI YCTOMUNBOCTM U HEAMCKPUMUHALMOHHOTO pe3ynbTaTa U Npu OTCYTCTBUN MeHee

% European Data Protection Board, Guidelines 4/2019 on Article 25 Data Protection by Design and by Default (Version 2.0,

6 Case (-319/20, Meta Platforms Ireland Ltd. v. Bundesverband der Verbraucherzentralen & Verbraucherverbande,
ECLI:EU:C:2022:322, 9| 51-56, 83 (Apr. 28, 2022).
Mo peLeHnto opraHoB rocyaapCcTBeHHON BnacTu Poccuickoit Gepepaunn, opraHusauns Meta Platforms, Inc. npusHaHa
3IKCTPEMUCTCKOM, ee esTeNbHOCTb 3anpelueHa Ha Tepputopum Poccun.

& Case (-252/21, Meta Platforms Inc. v. Bundeskartellamt, ECLI:EU:C:2022:704, 9] 108-109, 115-118, 121 (Sept. 20, 2022).

8 Training datasets — o6yuatoline faTaceTbl, MACCUBbI JAHHbIX, HA KOTOPbIX CTPOUTCA 11 KOPPEKTUPYETCA MOAENb.

6 Artificial Intelligence Act, 2024 0.). (L 2024/1689) 57.

5 Robustness — yCTOMUNBOCTb MOAENI K BapHaLMAM BXOAHbIX AAHHDIX.

% Charter of Fundamental Rights of the European Union, 2012 0.J. (C 326) 407.
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NHBA3MBHOW anbTepHaTuBbl (Hanpumep, paboTbl C arpernpoBaHHbIMI AaHHbIMI UK 6onee rpy6oil
AeTanu3aumeil Npu3HaKos).

CoBpemeHHble UCCNesoBaHUsA MALWUHHOMO 06yYeHNs NOATBEPHAAIOT, UTO pocT o6bema n Aeta-
NN3aLMN [aHHbIX He ABNAeTcA 6e3ycnoBHbIM 6narom. Tak, YUpesmMepHoe yBenuyeHne yucia napa-
MeTpOoB Mogeny (ry6uHbl HEPOHHOW CETW, KONMYECTBA NPU3HAKOB) NPUBOANT K NepeobyueHunio?
(Rocks & Mehta, 2022, p. 15). TeXHUYECKM 3TO BbIPAKAETCA B CHINKEHUN UMCIA OLINGOK Ha 06yualoLLNX
[aHHbIX NPY OfHOBPEMEHHOM pOCTe Ha TeCTOBOM Habope. [ins NPaBoOBOro aHann3a BaXHO He camMo
NMOHATUE AUCNEPCUM U CMELLEHMS, A BbIBOJA: CYLLECTBYET TOUKa, NOC/Ee KOTOPOIA yBenuueHue o6bema
1 AeTanu3aLu AaHHbIX YXyALAeT KaYeCTBO PeLeHns 1, CNefioBaTeNbHO, He MOXET CUNTaTbCA Heob-
X0AMMbIM B cMbicne cT. 5(1)(c) GDPRE,

OnMH M3 NpaKTUYeCKNX CNoCo60B COBMECTUTb TPE6OBAHUA MUHUMU3ALMUN U Penpe3eHTaTUBHO-
CTM — CTaTUCTUYECKas NoABbI6OPKA®. OCHOBAHHAA Ha MOHATHbIX KPUTEPUAX (yCTpaHeHNe NOBTOPOB,
BbipaBHUBAHME AUC6anaHca rpynn, MCKNIUEHUe 0UeBMAHbIX BbIGPOCOB), OHA OAHOBPEMEHHO CHU-
AeT PerynaTopHbIA PUCK U NOBbILIAET 0606LWAlLIYI0 CNOCOBHOCTL Mofeny. B lopuanueckoil nnoc-
KOCTW 3TO MOXHO PaccMaTpyBaTh KaK peanu3auuio MPUHLUNOB MUHUMN3ALMM U 3aLMUTbI AAHHbIX
no 3ambicny (data protection by design) (ct. 25 GDPR) cpeaCTBaMi UHXeHePHOTo NPOeKTUPOBaHNA".

CylLeCTBEHHYI0 POMb MrPaKT 1 MeToAbl 06e3nnuMBaHNs. Knaccuueckum nofxonom ocraercs k-a-
HOHUMHOCTL". iccneoBaHNs NOKA3bIBaKOT, UTO Pa3yMHO CKOHCTPYMPOBAHHASA R-aHOHUMHOCTb MOXET
CHWXATb PUCK NOBTOPHON MAEHTU(UKALMIA NPU MUHUMANIBHOM BAMSIHUM Ha KAuecTBO Knaccuguka-
umn (Slijepcevic et al., 2021). [lononHNTeNbHO UCNONb3YeTCA [-auBepcUdUKaLMA™, uTo NpenaTcTByet
BOCCTAHOB/EHWO TMYHOCTM MO PELKUM KOMBUHALMAM aTpubyTOB. ITU TEXHUKM He YCTPAHAOT Non-
HOCTbIO HOPUANYECKYI0 CBA3b C MOHATUEM MEpCOHANbHbIX AAHHbIX, HO MO3BOMAKT YMEHbIINTb CTe-
neHb BMeLLaTenbCcTea 1 NPOAEMOHCTPUPOBATb HAA30PHOMY OpraHy, UTo KOHTpOep NpeanpuHaAn pa-
3yMHble LWaru K MUHUMM3aLnmu pucka.

B npaBe EC MMHUMM3ALLMA flaHHbIX B Chepe 06yueHus NIA-mopenel TPaKTyeTcs He Kak pa3oBoe
COKpaLLeHMe NPU3HAKOB, @ KaK YNPaBNEHUECKNA 1 IOPUANYECKIIA NPOLLECC, BCTPOEHHDIN B iesiTeNb-
HOCTb KOHTponepa. CraTbA 5(1)(c) GDPR w MPUHLKAN NMOJOTYETHOCTHU B CT. 5(2) GDPR TpebyioT, uTobbI
KOHTpONep Mor 06bACHUTD 1 3a[L0KYMEHTUPOBATb, NOYEMY KaX[blil INEMEHT fAaHHbIX BKKOUEH B 06-
paboTKy”™. Ha npakTuKe 3T0 peannu3yetcs yepes noatanHyo npouenypy.

MepBbili 3Tan — MHBEHTapU3aLmMA NPU3HAKOB. KOHTPONep COCTaBASET MONHbIA NepeyeHb aTpu-
6yTOB, NNAHUPYEMbIX K UCMOMb30BAHUI0 B 06YYEHUM, N NPOBOJUT UX KNACCU(UKALMIO MO YPOBHIO
NAEHTUULMPYEMOCTH. YCIOBHO MOXHO BbIAENUTb TPU YPOBHS. YPOBEHD A BKIIOUYAET NPAMbIE UAEH-
TUdukatopbl (MMA, NacnopTHbIe AaHHbIE, TenedoH, afpec 3NEKTPOHHOI NOUTbI); UX COXPAHEHME B UC-
XOAHOM Bufe B obyvarolem Habope JONYCTUMO NKULb B UCKKOYUTENbHBIX CnyyasX. Kak npasuno,

& bonee U3BECTHOMY Kak “overfitting” — cuTyauus, koraa mogenb UaeanbHo NOArOHAETCA Noj 06yJatoLwyii Habop, Ho Teps-
€T CN0COHHOCTb K 0606LLEHNI0 B OTHOLIEHUM HOBbIX Cly4aEes.

6 General Data Protection Regulation, 2016 0.). (L 119) 35-36.

% Subsampling — hopMupoBaHNEe yMEHbLIEHHOTO HA6OPA AaHHbBIX 33 CYET yAANEHNs AY6NUKATOB, HEPENEBAHTHBIX U ABHO
U36bITOUHDIX HABMIOAEHNN.

0 |bid. at 48.

™ K-anonymity — Mo&enb, Npu KOTOPOW Kaxfas 3anuch B HABOpe HEOTANUNMA KaK MUHMMYM OT k - 1 apyrux. Ecnu, Hanpu-
Mep, R =10, TO Kaxgblii CyOBEKT CTAaTUCTUYECKI PACcTBOPEH B rpynne u3 He MeHee 10 NNL, C OAMHAKOBOW KOMGUHaLMEN
OCHOBHbIX aTpn6yTOB (BO3PACT, PernoH, TN 40roBopa).

7 |-diversity — ycnoBue, Npu KOTOPOM B KaXf0i R-aHOHUMHOI rpynne NPUCYTCTBYET HE MEHEE OFHOIO PA3NMUHOTO 3Haue-
HNS UyBCTBUTENbHOO NPU3HAKA, HAMPUMEP ANATHO3a UM YPOBHSA A0X0AA.

7 |bid. at 35-36.
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B OTHOLIEHMI HUX TPebyeTca Nn6o yaanenue, 1u6o ncesgoHummsaums™ (ct. 4(5) GDPR)™. YposeHb B
0XBaTbiBAET KBa3U-UAEHTMdMKATOPbI (BO3PACT, pernoH, npodeccuio, KOMOUHALMI XapaKTepUCTUK),
KOTOpble N0 OTAENbHOCTI He PACcKPbIBAKOT NMYHOCTb, HO B COBOKYMHOCTM MOTYT BECTU K UAEHTU(M-
KaLuu; ux MCnonb3oBaHue TPebyeT NPOXOXKAEHNS TeCTa HEBO3MOXHOCTM anbTepHATUBbI, KOrAa one-
patop JOMKEH JOKYMEHTaNbHO NOATBEPAUTb, YTO 6€3 ITUX AaHHbIX HEBO3MOXHO 06ecneuuTb Tpe-
byemoe KauecTBo Mogeniu. YpoBeHb C COCTaBNAIOT MEHEE UYBCTBUTENbHbIE MPU3HAKM, B OTHOLIEHNN
KOTOpPbIX MPUOPUTET MMEIOT YKPYNHEHMWE, arpernpoBaHne u 06e311unBaHmue, eCin NOTepU KauecTBa
0CTalOTCA B NPefEeNax CTaTucTUUeckn AoNyCTMMOro AManasoHa.

Pe3ynbTatbl TakoW Knaccuukaumu (UKCUPYIOTCA B XYPHANe MUHMMU3ALMM JAHHBIX — BHY-
TpeHHeM [OKyMeHTe KOHTPONepa, KOTOPbIA COBMELLAET YNpaBAeHUeCKY0 1 [OKA3aTeNbCTBEHHYIO
thyHKumu. Mo cyTu, 3T0 CNeLnanu3npoBaHHbIil peecTp onepaluin 06paboTki B cmbicne cT. 30 GDPR™,
OPWEHTUPOBAHHDIN He CTOMbKO HA OMMUCaHKe Liener  KaTeropuii iaHHbIX, CKOMbKO Ha 060CHOBaHNe
Heo6X0AUMOCTM 1 NPOMOPLMOHANBLHOCTA UCMONb30BAHNA KAXAOro Npu3Haka. MpakTuka Haumo-
HaNbHbIX PEryNATOPOB NOKA3bIBAET, YTO UMEHHO NOA06HBIE XYPHANbI CTAHOBATCA NEPBbIM 3anpalum-
BaeMbIM JOKYMEHTOM NpyW NpPOBEPKe NPOEKTOB Ha 6a3e NIA: OHM AeMOHCTPUPYIOT, UTO NPUHLLAN MU-
HUMUM3aLMKN He OCTANCA feknapaLnei, a 6bin peann3oBaH B NPoLEcce NPOeKTUPOBAHNS”.

Bropow 3tan — oT60p MUHWMANbHO NPEACTABUTENBHOTO CPe3a AaHHbIX. 3feCb MOXHO FOBOPUTH
0 JIByX NpaBOBbIX (hunbTpax. Bo-nepebix, hunbTp LOMUHUPYIOLLEN MHEOPMALMN: COXPAHSIOTCS TOMb-
KO NPW3HAKM, BKNAJ KOTOPbIX B JOCTVKEHWE LLenu NOATBEPKAEH pe3ynbTaTaMyu TECTUPOBAHUA U A0-
KYMEHTUPOBaH B oTueTe DPIA Unu aHanornuHbiX Matepuanax. Bo-sTopbix, GUALTP YHUKANbHOCTM:
penkue KOMGMHALMN aTpUBYTOB [OMKHbI GbITb arpernpoBaHbl, UTo6bl KaxAbli CY6bEKT OKa3ancs
CTaTUCTUYECKM CKPBIT B rpynne (o KpaiHei mepe U3 HECKONbKMX NNULL), UTO CHUXAET PUCK MOBTOP-
HOWM MAEHTM(UKALMM, 0COBEHHO NPYU MANbIX BbIGOPKAX.

TpeTui 31an CBA3aH C NPUMEHeHNeM TEXHONOMNI YCUNeHUs NPUBATHOCTU™. B kauecTBe Haubo-
nee NokasaTeNbHOrO NpUMepa B NMTepaType 06bIUHO paccmaTpuBaeTcs AudidepeHunanbHas npu-
BaTHOCTb KaK ()OPMany130BaHHbIA NOAXOA K OFPaHUUEHMI0 yTeueK 0 KOHKPETHBIX 3anucsx B Habope
[IaHHbIX 32 CUeT 06aBNIeHNA KOHTPONNPYEMOIl CYUaRHOCTM B pe3ynbTatbl BbluncieHni™ (Dwork et
al., 2006, pp. 270-271).

B TexHuueckom cmbicne TpeboBaHME OMMCHIBAETCA uepe3 YCTONUMBOCTb BbIBOZA anroputma
K eAMHUYHbIM U3MEHEHNSIM UCXOAHOrO Habopa: pe3ynbTaT JOMKEH OCTaBaTbCA MPAKTUYECKU 0aM-
HAaKOBO BEPOATHbIM KaK MNP HANNYMK B [AHHBIX OFHON KOHKPETHOI 3anucu, Tak U Npu ee oTcyT-
cTBun. iHaue roBops, AnA Nio60ro BO3MOXHOIO pe3ynbrata BEPOATHOCTb €ro MOAYYEHUS Ha ABYX
«COCeHNX» Habopax AAaHHbIX (OTNMUAIOWMXCA OHOI 3aNUCbI0) MOXET Pa3NuuaTbCs NULb B CTPOTO
OrpaHNuYeHHbIX Npesenax: AOMYCKAETC orpaHMYeHHOe PacXOX/eHne No MaclwTaby BepoOATHOCTEN
11 TONbKO OYeHb Manas AONONHUTENbHAA BEPOATHOCTb OTKOHEHUSA 3a NPEAENbl 3TOr0 OrpaHNYeHus.
JTa KOHCTPYKLMA HanpaBneHa Ha To, UTO6bl N0 HabMoAAEMOMY BbIXOAY aNropuUTMa Henb3s HbiNo
HafleXXHO BOCCTAHOBUTb (DaKT HANMUMA KOHKPETHOTO CyObeKTa B HAabOpe AaHHbIX UMM WU3BNEUb

% Pseudonymisation — 3ameHa UAEHTU(UKATOPOB TOKEHAMIA NN XeLIaMN.

% lbid. at 33.

% |bid. at 50-51.

7 DLA Piper. (2025). National data protection authority in Germany. https://www.dlapiperdataprotection.com/?t-

% Privacy-enhancing technologies (PETs) — TeXHONOTN YCUNEHMS 3ALLUTbI AAHHBIX.
?  Differential privacy — maTeMaTMuecku KOHTPONUPYEMOe J06aBNEHNE CNYYalHbIX NCKAKEHNIA — «LYMa» — K AaHHbIM
WK pe3ynbTatam BLIYMCIEHUH, TPY KOTOPOM BKNAJ OTAENLHOTO UL CTAHOBUTCS CTAaTUCTUYECKM HEPA3NNYUMbIM,
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UyBCTBUTENbHYI0 HOPMALIO 0 HeM. B eBponeinckoil npakTuke auddepeHumanbHas NpuBaTHOCTb
BCe yalle paccmMaTpuBaeTCs Kak mepa, COBMECTUMAs C MPUHLMMOM «3aluMTa JAHHbIX MO 3amblciy
n no ymonuawuio» (data protection by design and by default) (ct. 25 GDPR)®, npn ycnosumn oKymeH-
TUPOBAHUA BbIGPAHHOTO MeXaHW3Ma, 060CHOBAHUS OTCYTCTBMA MeHee MHBA3WUBHbIX aNbTepPHATUB
11 OLIEHKM BNUSHUA 106aBNEHHON CNYYaHOCTN HA KAuecTBO W YCTOMYMBOCTb MOLENM NPU YCNOBUM
IOKYMEHTUPOBAHWA BbIGPAHHOTO MexaHW3Ma (OnucaHue NPUMEHEHHON CXeMbl, 06N1acT NpUMeHe-
HWA 1 TOrO, KaKMe BbIXOAbl ANTOPUTMA 3ALLUMLLAIOTCA), 060CHOBAHUSA OTCYTCTBUA MEHee NHBA3UBHbIX
anbTepHaTuB (conoctasnenne ¢ BapuaHTamu, TPEOYIOLMMI MeHbLIEro 06bemMa NepcoHabHbIX AaH-
HbIX UMM MEHbLIETo BMELaTeNbCTBa B 06paboTKy) U OLEHKN BAUSHUA [06ABNEHHON CYYANHOCTY
Ha KauecTBO 1 YCTOUYMBOCTb MOZENY (B TOM uncie Ha COXPaHeHue ConoCcTaBMMON TOUHOCTH 1 Jonet
OWMO0K ANA Pa3ANYHbBIX FPynn CYyObEKTOB M HA OTCYTCTBUE CMCTEMATUUECKN XYALWWUX Pe3ynbTaToB
ANA YA3BMMbIX UM 3aLLNLLAEMbIX TPYMN, YTO BAXHO ANA NPEAOTBPALEHUs JUCKPUMUHALMOHHDBIX
CX00B).

0co60e MecTo B cerofHsLHeNn AMCKyccm 3aHuMaeT degepatnsHoe 06yueHne®. Ha MHTYUTUBHOM
YPOBHE MOXET MO0Ka3aTbCAl, YTO COXPAHEHME [AHHbIX «HA MeCTe» aBTOMATUYEeCKU YCTPaHAET puc-
KW 4N NepcoHanbHbIX AaHHbIX. OAHAKO C TOUKM 3peHust GDPR cutyauma cnoxHee. B cootTBeTcTBum
co cT. 4(1) GDPR nepcoHanbHbIMI ABNAIOTCA NI06ble CBEAEHUS, OTHOCALMECS K UACHTUDULMPOBAH-
HOMY Unu uaeHTMduUMpyemomy nuuy®, a EBpoONencKui COBET MO 3alLMTe AAHHbIX B 3aKKUEHUM
28/2024 nopuepKiBan, uTo Jaxe KOCBEHHbIe LUGPOBbIE CNefbl MOryT 06pa3oBbiBaTb NEPCOHANbHbIE
AaHHblE, €CNIN CYLLECTBYET pPa3yMHas BepOATHOCTb MX UCMOMb30BaHKA AN1sl NOBTOPHON UaeHTUdMKA-
Lun®, TpagueHTbl 1 06HOBNEHUSA BECOB NPU ONPeAeneHHbIX YCIO0BUAX MOTYT 6bITb MHBEPTUPOBAHDI,
UTO NO3BOMNT BOCCTAHOBUTD OTAENbHbIE XapPaKTEPUCTUKN UCXOAHBIX 3annCeN.

370 03Hauaet, uTo B (hefepaTUBHON ApPXUTEKTYPE KOHTPONEep He MOXET aBTOMATUYeCKM Cuu-
TaTb rPafueHTbl 6e3nnuHoi MHdopmaunen. Npu HANMUMKM pasymHO NPefCcKa3yeMoro pucka pe-
KOHCTPYKLMN WHAMBUAYANbHbIX 3aNCcell BO3HUKAET BbICOKAA CTeNeHb Yrpo3bl ANns npae U cBO60A
Cy6beKTOB, @ 3HAUMT, HeobxoanUMo NpoBoanTb DPIA no cT. 35 GDPR¥, B pamKax TaKoii OLEHKI KOHTPO-
nep NOMKeH NokasaTb, YTO apXUTEKTYpHOe peLueHne A0N0NHEHO A0CTaTOUHbIMU rapaHTUAMU: COKpa-
LEHMEeM IKCTPEMANbHBIX FPafIMeHTOB, UCMOb30BAHUEM 3alLMILEHHON arperauun®, kpuntorpadu-
UeCKMX MexaHM3MOB BPOAe roMOMOP(HOr0 WNQPOBAHMA®. ITU TEXHUUECKE Mepbl NPUOBpETaloT
IOpULMYECKOE 3HAUEHNe, TONbKO KOrAa onucaHbl B DPIA, 3akpennieHbl B NOAUTUKAX 06paboTKM 1 OT-
paXeHbl B peecTpe onepawnil 06paboTku.

OpuAnYECcKIiA CMbICT TaKOTO NOAX0AA COCTOUT B TOM, UTO MUHUMU3ALMSA AaHHbIX NPeBpalLaeTca
U3 abCTPAKTHOrO NPUHLMNA B NOCNENOBATENbHbIA NPOLECC NPOEKTHBIX pelleHnit: oT oTbopa npu-
3HAKOB U CTPYKTYPUPOBAHMA [aTaceTa 40 BbI6OPa apXMTEKTYPbl 06YUEHUS U NPUMEHEHUS TEXHONO-
TUA YCUNEHNS 3aWKUTbl JAHHbIX (PETs). fins 06yueHus N-moaenen 3To 03HAUaET, uUTo AOMYCTUMbI-
MW NPU3HAKOTCA TONbKO Te KOHGUIypaL My faHHbIX U NPOLEAYp, N0 KOTOPbIM KOHTPONep CnocobeH

@  General Data Protection Regulation, 2016 0.). (L 119) 48.

8 Federated learning — apxuTeKTypa, Npu KOTOPOW MoAenb 06yuaeTca pacnpeneneHHo, Ha YCTPOMCTBAX UM cepBepax
YUACTHUKOB, @ B LIEHTPaNbHbIA KOHTYP NepefaloTcs ToNbKO 06HOBAEHIUS NapaMeTPOB UK FPAAUEHTbI.

8 |bid. at 48.

& European Data Protection Board. (2024). Opinion 28/2024 on certain data protection aspects related to the processing of
personal data in the context of Al models. https://www.edpb.europa.eu/system/files/2024-12/edpb_opinion_202428_ai-
models_en.pdf

& General Data Protection Regulation, 2016 0.). (L 119) 53-54.

8 Secure aggregation — NPOTOKONbI, HE NO3BONSAIOLNE AHANM3UPOBAT 06HOBEHNSA Ha YPOBHE OTAENbHBIX YUACTHNKOB.

% Homomorphic encryption — wucpoBaHue, fONYCKAtOLEE BLIYUCTEHIS C 3aWUGPOBAHHBIMI AAHHBIMY.
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yﬁeﬂMTEHbHO NnoKa3sarb: Ka)i(,qbll?l 3MEeMeHT HeobXoanMm, aflbTePHATUBbI C MEHbLINM 06eMOM AaHHbIX
He obecrneunBatoT CONOCTaBMMOro KauecTsa, a OCTaTOUHbI puck ana beHAaMeHTaﬂbeIX npas CHK-
JXEH 10 NPpUemiemoro ypoBHA N 3aJOKYMEHTUPOBAH.

MpuHLMN cOpa3MEpPHOCTY 3aLMUTHBIX MEP B perynupoBanun 0byyenns UU-Moaeneit

MPMHLMN COPA3MEPHOCTM 3aLUUTHBIX Mep B NpaBe EBPONEicKoro coto3a Npeanonaraet, uto 06bem
11 XapaKTep TEXHUUYECKMX M OPraHU3aLLMOHHbIX Mep OMKHbI COOTBETCTBOBATL YPOBHIO pUCKa ANs NpaB
U CBO6OA CY6HEKTOB AAHHBIX U CEPbE3HOCTM BO3MOXHbIX NOCNEACTBUIA. B chepe 3alumuTbl AaHHbIX
OH OTpaXeH npexnae Bcero B ctatbe 25 GDPR, 3akpennsiolieil Tpe6oBaHMe 3alUTbl AaHHbIX MO 3a-
MbICIly 1 o ymonuaxuio (data protection by design and by default), v 8 ctatbe 32 GDPR, ycTaHasnu-
BaloLLE 0653aHHOCTb 06ecneunTb HaneXalnit YpoBeHb 6€30MacHOCTU C YUETOM COCTOSIHUS Tex-
HWUKM, CTOMMOCTN BHEAPEHUS, XapakTepa, 06bema, KOHTEKCTa 1 Lenein 06paboTku®’. Haue rosops,
onepaTop 06s3aH He NPOCTO NPUMEHUTb Habop Mep, a 060CHOBATb, NOYEMY UMEHHO TaKoW Habop
ABNAETCA LOCTATOUYHBIM U NPONOPLUOHANBHBIM PUCKaM.

Cratbs 10(2) AkTa 06 W pa3BuBaeT 3Ty NOTMKY NPUMEHNTENBHO K BbICOKOPUCKOBBIM MN-cucTemam:
npoBaiifepbl 0653aHbl He TONbKO 3alNILATh AaHHble, HO U hopManu30BaTb ynpasneHue obyuato-
wummn Habopamu (data governance), JOKYMEHTUPYA UX NPOUCXOM/EHME, KAUeCTBO, Penpe3eHTaTus-
HOCTb 1 OTCYTCTBME CUCTEMATUUECKUX UCKAXEHNI®. Tem cambim AKT 06 U cmewwaeT dokyc ¢ nHAm-
BUYanbHOro pucka (noruka GDPR) Ha pUCK anropuTMUYECKOro BO3AeCTBUA Ha rPynnbl v 061ecTBO
B LIeNOM: HenpaBuIbHO 06YUeHHas MOJeNb MOXET NPUBOAUTD K JUCKPUMUHALMM, OLINOKAM B OCTY-
ne K CoLanbHbIM YCnyram, KpeauTosaHuio, 3apasooxpaHennio (Novelli et al., 2024a, p. 8). Mo3tomy
COpa3MepHOCTb 3[1eCb UMEET fiBa KPUTEPUA OLEHKU: C NO3MLMK CTAHAAPTa OXPaHbl NPaB CybbekTa
nepcoHanbHbix AaHHbIx (DPIA no cT. 35 GDPR)® 1 pucka HapyleHna ocHoBHbIX npas (FRIA) B ayxe
Xaptun EC 06 0CHOBHbIX npaBax®.

ba30BbIM MPUMEPOM COPa3MEPHON Mepbl BbICTYMAET MCEBAOHNMU3ALMA COMMACHO CT. 4(5)
GDPR®. OHa no3BONAeT OTACNUTL UAeHTU(UKaTOPbl (PUNO, NacnopTHbIe faHHble, KOHTAKTHYIO UH-
(hopMaLmio) OT OCTaNbHOW YACTI 06YYAIOLIEr0 HABOPA, COXPAHNB BO3MOXHOCTb KOHTPONMPYEMOrO
BOCCTAHOBNEHUS NINYHOCTI Yepe3 OTAENbHbIA KoY B 3alUMLEHHON CUCTEME YNpaBNeHUs Kitoua-
Mu. OiHAKO MEXAYHApPOAHbIN cTaHAApT ISO/IEC 27559:2022 cnpaBeannBO YKA3biBAET, UTO OfHON
NCceBAOHUMMU3ALNN HELOCTATOUHO: NPU 06bEAUHEHNN Pa3HbIX HAOOPOB JAHHBIX COXPAHAETCA PUCK
(hoHoBOI feaHoHumm3aumn (background re-identification), koraa nULO MAEHTUDULMPYETCA NyTem
COMOCTABNEHUSA NCEBAOHNMN3NPOBAHHDIX 3aNMCEN C BHELIHUMU UCTOUHUKAMU®, T103TOMY NCEBAOHU-
MU3aLMA PacCMATPUBAETCA KaK HEOBXOAMMAs, HO He OCTaTOYHAA Mepa W A0MKHA JONOMHATLCA MU-
HUMU3ALMEN, YKPYNHEHNEM PeAKNX COUETAHUIA U KOHTPONEM A0CTyNa.

[ns cnewmanbHbiX Kateropuit AaHHbIX (CT. 9 GDPR)® 1 BbICOKOUYBCTBUTENbHDIX 06YUAIOUMX HaA-
60poB yCUNUBAETCA ponb dughhepeHyuanbHol npueamHocmu®. B nutepaTtype AaHHbIA nopxon
¥ Ibid. at 48, 51-52.

8 Artificial Intelligence Act, 2024 0.). (L 2024/1689) 57.

®  General Data Protection Regulation, 2016 0.). (L 119) 53.

% Charter of Fundamental Rights of the European Union, 2012 0.J. (C 326) 407.

% General Data Protection Regulation, 2016 0.). (L 119) 33.

2 International Organization for Standardization. (2023). ISO/IEC 42001:2023: Information technology — artificial
intelligence — management system. https://www.iso.org/standard/81230.html

% General Data Protection Regulation, 2016 0.). (L 119) 38-39.

% CM. noppo6Hee o AndepeHLnanbHo NPUBATHOCTY NPeAbIAYLLAN Pa3aen HACTOALLEN CTaTby.
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ONUCbIBAETCA KaK NMPeanouTUTENbHbIN AN CyYaeB, KOFla OfHOT0 06e3N1UUNBAHNA HEAOCTAaTOUHO
NS CHIKEHNA PUCKa BbIBOAUMOCTY CBEIeHMIA 0 Cy6bekTe (To ecTb Koraa no pesynbratam 06paboTKi
COXpaHAETCA BEPOATHOCTb BOCCTAHOBUTb CBA3b C KOHKPETHbIM IMLOM NN6GO0 U3BNEUb O HEM YYBCTBU-
TenbHyto nHdopmauuio) (Arasteh et al., 2024, p. 2; Liu et al., 2024, pp. 737-738). C npaBoBOW TOUKM 3pe-
HUA HACTPOKA UCMOMb3YeMOro MeXaHU3Ma 1 06bemMa BHOCUMOWN CNyYalnHOCTM 06pa3yeT BOMPOC Co-
pa3MepHOCTY: He0CTaTOUHAA CTENEHb YCUNEHNS 3aLLmMTbl AenaeT Mepbl hakTMyeckn GopmanbHbIMK
(pesynbTaThbl OCTAIOTCA CTATUCTUYECKM PA3NUUNMbIMI B 3aBUCUMOCTU OT YUaCTUA KOHKPETHOM 3anu-
Cn), TOFa Kak upe3smepHoe YCUNeHNe MOXET CYLIeCTBEHHO YXYALWNUTb KauecTBo Mogeny (ysenuuntb
OWWNG6KY, CHU3UTb YCTOMYMBOCTb U PUBECTM K HEPAaBHOMEPHOMY POCTY OLIUOOK ANs OTAENbHbIX Fpynn
Cy6bEKTOB, UTO MOBbILIAET PUCK AUCKPUMUHALIMOHHBIX NCXO0B). NS HEGOMbLIMX BbIGOPOK 1 PEAKIX
cnyyaes (Hanpumep, penkux 3a60neBaHnit) 3To TPeBYeT NPOBEEHUA OTALNbHOM NPOLLEYPbI OLEHKN
BO3/1eMCTBUSA Ha 3awWwuTy AaHHbIX (DPIA) ¢ hukcaLmeli Toro, nouemy BbibpaH UMEHHO JaHHbIA CNOCO6
YCUNEHUA 3aLNTbI U KaKMM 06pa3oM OLEHEHO ero BAUSHUE Ha TOUHOCTb, YCTOMUMBOCTb M NOTEHLN-
aNnbHbIe ANCKPUMUHALMOHHDBIE 3 eKTbl.

Cnepyowmin cnon copa3mepHbIX Mep CBA3aH C KNAcCMYecKUMN CpeacTBamMi MHGOPMALMOH-
HOI 6e30MacHOCTU: KOHTPONEM A0CTYNa, PONEBbIMA MOAENSMU U WdpPoBaHNeM. MpUHLMN Hau-
MeHblnx npusunerui (least privilege) npeanonaraert, uto pa3paboTunK, AaTa-CaueHTUCT UK aaMN-
HUCTPATOP NOMYYAOT AOCTYN TONbKO K TEM [aHHbIM, KOTOpble UM [eWCTBUTENbHO HEOBXOAMMbI
AnA BbinonHeHus 3agaun (Menges et al., 2021, p. 2). Cratba 32(1) GDPR npsAMO Ha3blBaeT cpean mep
wndposaHme®, obecneunsarlee 3aWuUTy OT HECAHKLMOHMPOBAHHOTO AOCTYNA KaK NpuU KOMMpo-
MeTaluu MHGPACTPYKTYpbI, TaK U Npu nepexsate Tpaduka®. [ns BbICOKOPUCKOBbIX CUCTEM [06aB-
NAKOTCA annapaTHble TeXHONOruK, Hanpumep 6Ge3onacHble aHKNaBbl”. OHW 0COBEHHO aKTyaNbHbI
AN MEANLMHCKNX, BUOMETPUUECKMX U UHBIX UYBCTBUTE/bHbIX CLLEHAPUEB, rae KOMNPOMETaLus 06y-
ualoLLero KOHTYpa NpuBoauT K Heobpatumomy yuiepby (Novelli et al., 20244, p. 7; Novelli et al., 2024b,
pp. 5-6; Basdekis et al., 2023, p. 2)*%.

OTfeNbHbIA KNacc apxuTeKTYpHbIX Mep COpa3MepHOCTM CBSI3aH C COKpalieHuem o6bema nepe-
[iaBaeMbIX AaHHbIX 33 CUET U3MEHEHUs Camoro npouecca obyuenus. GegepaTuBHOE M pasfenbHoe
06yueHne® yacTo NO3ULMOHMPYETCA KaK pelieHne npobnem KoHduaeHumanbHoctu (Haripriya et al.,
2025, pp. 10-11; Pham et al., 2023, pp. 988-989). OnHako C TOUKN 3peHns GDPR u Akta 06 NI 3T
ApXMTEKTYpbl He CHMMAIOT 06S13aHHOCTb MO OLEHKE PUCKOB, @ ULIb CMELWAKT ee B APYryo nnoc-
KOCTb. Kak MmokasblBaloT UCCNe0BaHUA MO UHBEPCUU rpaanenTos (gradient inversion), npu Heno-
CTaTOYHO 3alLMLEHHON arperaLyit 06HOBNEHN BO3MOXHO BOCCTAaHOBNEHUE UCXOHBIX NPU3HAKOB.
CnepoBaTtenbHo, rpafueHTbl U OBHOBNEHUS BECOB [OMKHbI PAcCMATPUBATLCA KaK MOTEHLManb-
Hble NMepCoHanbHble faHHble, @ NpUMeHeHue denepaTuBHOrO 0byueHUs — conpoBoxaaTbcs DPIA
W, NpU BbICOKOPUCKOBBIX cLieHapusax, FRIA. Copa3mepHblit HA6op Mep B 3TOM KOHTEKCTe BK/OUaeT
06pe3Ky IKCTpeManbHbIX rPafueHToB, NPOTOKOMbI 3aLMULEHHON arperaLum, UCKIUaloLen aHann3
0OHOBNEHNIA NO OTAENbHbIM KNMEHTAM, @ NpU HE06X0AMMOCTU — KpunTorpadulueckne MexaHu3mbl,
BK/TI0Yas rOMOMOPHOe WindpoBaHue.

% Encryption — 3awuTa faHHbIX NPY XPaHEHNM U Nepegave.

% Ibid. at 51-52.

" Secure enclaves — n3onupoBaHHble 06M1aCTV NAMATH, BHYTPU KOTOPbIX BbIMOMHAKTCA BbIYUCAEHUSA C AAHHBIMI 1 Napa-
MeTpami Mofienu 6e3 LoCTyna co CTOPOHbI OCTANbHOM CUCTEMBI.

% Krause, D. (2024). Addressing the challenges of auditing and testing for Al bias: A comparative analysis of regulatory
frameworks. SSRN. https://doi.org/10.2139/ssrn.5050631

»  Split learning — pa3peneHne MOAENM Ha NOKANbHYIO U CEPBEPHYIO YaCTH.
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B npakTuueckom ynpasneHuu puckamu BbI6Op COUETAHUA MEP HE MOXET 6biTb MPOU3BONbHbIM.
OpraHusaumm, pabotalowme € BbICOKOPUCKOBbIMK WN-cuctemMamu, BbICTPAMBAKOT MHOTOYPOBHE-
BYIO MOJe/b aHann3a yrpo3, onupaschb Ha yYeTbipe 6a30BblX NapameTpa: TUM U YYBCTBUTENbHOCTb
AaHHbIX, MacWTab W KPUTUYHOCTb MPOEKTA, NPoUNb NOTEHLMANBHOTO HAPYLWNTENS U IKOHOMU-
yeckyl onpasfaHHoCTb Mep. Ecnu o6pabarbiBaloTCA CneupanbHble KaTeropuu AaHHbIX B Kpyn-
HbIX MACCMBaX, PUCK anpuopy OLEHMBAETCA KaK BbICOKMIA, UTO BNeueT 06513aHHOCTb NpoBeaeHus DPIA
(cT. 35 GDPR)™™ 1 3auacTyio FRIA, @ TakKe NpUMeHeHIUst HeCKObKMX YPOBHEN 3aLuTbl OfHOBPEMEHHO:
OT MCEBAOHUMM3ALMN W CTPOrOro pasrpaHuueHus focTyna Ao AudhepeHunanbHoin NpruBaTHOCTY,
3aLUMILEHHON arperauum 1 annapaTHbIX aHKNABOB. N5 06€3MYEHHbIX UMW HU3KOUYBCTBUTENbHbIX
HabopPOB A0CTATOUHO 6A30BOrO WN(POBAHIAA 1 PONEBOI MOAENM AOCTYNA NPU YCNOBMM, UTO COXPa-
HeH PUCK-OPUEHTUPOBAHHBIN NOAXOA.

Mpyn MHbIX NOAXOAAX 3TA NOTUKA MHCTUTYLMOHANN3MUPYETCS uepe3 JopManbHbie pamku ynpas-
NieHns puckamu. [lokymeHTbl U3 cuctembl aktos NIST IR (NIST Incident Response), BKntouas IR 8286C,
XOT U NOTEPANM O(ULMANBHBIA CTATYC, AEMOHCTPUPYIOT NONE3HYI0 METOA0NOTMIO: YTPO3bl CBOAAT-
€A B €QWHBIN PeecTp, KXo NPUCBAMBAETCS YPOBEHDb PUCKA, @ MEPbl 3aLUTbl NPUBA3bIBAIOTCA 04-
HOBPEMEHHO K 6U3Hec-LiensiM 1 HOPMATMBHbIM TpeboBaHMAM™'. B eBPONEenCKOM KOHTEKCTe aHano-
TUUHYI0 DYHKLMIO HAUMHAET BbINONHATL ISO/IEC 42001:2023 — CTaHAAPT CuCTeMbl ynpasneHus NN,
BCTpauUBaloOWMi PUCK-OPUEHTMPOBAHHOE MbllneHue (risk-based thinking) n HenpepbiBHOE ynyuLe-
HUe B npoLecchl pa3paboTkm u 3kcnayatauuu NN, B pesynbtate NpUHLMN COPA3MEPHOCTM nepe-
CTaeT 6bITb A6CTPAKTHbIM 1 NPEBPALLAETCS B YNPABNEHUECKYI0 MPAKTUKY: PUCK MAEHTUdMLMpPYETCS,
OLEHNBAETCA U «3aKPbIBAETCA» JOKYMEHTUPOBAHHbIM HA6OPOM Mep.

Qi ynopagoueHus NpuUMeHeHNs 3aluTHbIX CPeACTB opraHu3auum, pabotawowme ¢ 0byyeHn-
emM Mogenel, kKak npasuno, GopMUpPYIOT ABA CNOA AOKYMeHTaLmMu. MepBbii — MaTpULA PUCKOB,
B KOTOPOW KaTeropuaAM pucka (HU3KWIA, CpesHuii, BbICOKMIA) COOTBETCTBYIOT 0693aTeNbHble KOM-
OUHALMM TEXHUYECKNX U OPTraHU3aLMOHHBIX Mep: OT NCeBAOHMMM3aLMN 1 6a30B0ro WihpoBaHUA
A0 andhepeHUManbHOn NPUBATHOCTY, 3aLLMLLEHHON arperauuu n UCnoNb30BaHMsA annapaTHbIX
aHKNaBoB. BTOpoil — cneuManu3MpoBaHHAA NPoLesypa OLEHKNW PUCKOB 06yueHus Mmopenen
(training DPIA), rae yCTaHaBAMBAIOTCA KPUTEPMM 3aMyCKA OLEHKM, TOPOrOBbIe 3HAUeHUs AnA Bbl-
COKOr0 pUCKa, ponn yYacTHUKOB U B3aMMOCBA3b Mexay DPIA, FRIA n Tpe6osaHusmu Akta 06 NI
K ynpaBneHunio AaHHbIMU.

B COBOKYMHOCTM Takue mepbl QOPMMPYIOT COFNACOBAHHBIA KOHTYP 3aLiuT, B KOTOPOM MCeB-
AOHUMU3ALUA U MUHUMU3ALMSA BbICTYNAlOT 6a30BbIM YpoBHeM, AutepeHunanbHas npuear-
HOCTb M apxuTekTypHble pewenns (hesepatusHoe | paspenbHoe obyueHne) — ycunexuem
ANs YyBCTBUTENbHbIX CLLEHApUEB, @ KpunTorpaduyeckne 1 annapatHble MeXaHU3Mbl — YPOBHEM
AN KPUTMYECKN BaXHbIX cUCTeM. MPUHLMA COPa3MePHOCTU B 3TON MOJENM 03HAUYAET He 3KO-
HOMMIO Ha 3alLnTe, @ 0683aTeNbHOCTb BbIGOPA N JOKYMEHTUPOBAHNA UMEHHO TeX Mep, KOTopble
afleKBaTHbI XapakTepy AaHHbIX, LenaM 06yueHus 1 TAKECT BO3SMOXHBIX NOCNEACTBUI ANs (yH-
JAaMeHTaNbHbIX Mpas.

0 General Data Protection Regulation, 2016 0.J. (L 119) 53.

W Quinn, S., Ivy, N., Barrett, M., Witte, G., & Gardner, R. K. (2022). Staging cybersecurity risks for enterprise risk management
and governance oversight (NIST Interagency Report No. NIST IR 8286C-upd1). National Institute of Standards and Technol-
ogy. https://doi.org/10.6028/NIST.IR.8286C-upd1

2 nternational Organization for Standardization. (2023). ISO/IEC 42001:2023: Information technology — artificial intelli-
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Komnnaeuc no xusHexHomy uukny UM-moaenu

Kn3HeHHbIR uukn kpynHoi W-mogenn (large-scale Al model), T. e. IPOrpaMMHOI CUCTEMbI, UC-
NOMb3YioLLEi METOAbl MALIMHHOTO 06YUEHUS U UMEIOLLEI NApaMEeTPUUECKIIA MACLITab He HIKe MUn-
NMAPAHOro NOpAAKa, BKMIOUYAET HECKOMbKO KNIOUEBbIX 3TAanoB, Ka/blil U3 KOTOPbIX UMEeT CaMoCTo-
ATeNIbHOE NPABOBOE 3HAUeHNe.

Mpexpe Bcero onpefensiTca Lenb U cepa npumeHeHns mogenu. Mo cytu, peub uget o op-
MYNMUPOBAHNK 33fiaul, paan KOTOpoi co3aaetca unu apantupyetca UN-cuctema: K npumepy, aHa-
NU3 MeANLNHCKMX N306paXKEeHNi, 06pabOTKa eCTECTBEHHOTO A3blKa, KPeANUTHbIA CKOPUHT, MPOrHO3M-
poBaHue (HMHAHCOBbIX PUCKOB W T. M. B OpUANYECKON NNOCKOCTU 3TO COOTBETCTBYET YCTAaHOBNEHNIO
Lenn 06paboTkM NepcoHanbHbiX AaHHbIX B cMbicne cT. 5(1)(b) GDPR™: guarHoctuueckue, 06pas3osa-
Te/NbHble, yNpaBNeHUeCKne, CePBIUCHbIE NN UHbIE 33[1auk, NOANEeXalLMe NoCenyLWemMy JOKYMEHTH-
pOBaHMIO B NONUTUKE 06pPabOTKM U OLLEHKe BO3[eNCTBUSA (c no3vumii DPIA, FRIA n Axta 06 1I1).

Ha cnepyiollem 3tane pa3paboTunk BbiGUPAET apXUTEKTYPHbIA MOAXOA: UCMONb30BaTh Yke Cy-
LEeCTBYIOLYI0 Mofienb (1006yueHre UMEKLLECs apXUTEKTYPbl HEMPOHHOI CETU UM UHOW MOZENnH)
nnM60 NPOEKTUPOBATL U 06yUYaTb MOAENb C HYNA'". OT 3TOro pelleHns 3aBUCAT COCTaB AaHHbIX, 06beM
BbIUMCNEHNIA M HABOP IOPUANYECKMX PUCKOB: NPU A006YUEHUN HeM36eXHO BCTAaeT BONPOC O NOBTOp-
Hoil 06paboTKe paHee cO6PaHHbBIX NEPCOHANbHbIX AaHHbIX, TPU 06YUEHIM C HYNA — O NPaBOMEpPHO-
CTU U3HAYaNbHOTO CH0pa M MaCLITabax BbIGOPKU.

[lanee cnefyet 3tan c6opa W NOATOTOBKM 06yuatolLMx AaHHBIX'®. Ha 3Tol cTaguu dopmupytotcs
obyuatoLe BbIGOPKU JaHHbIX, KOTOPbIe 6YAYT NCMOMb30BaHbI AN HACTPONKI NApaMEeTPOB MOAENHU.
Ha npakTuke 310 03HauaeT arpernpoBaHne 06bEMHbIX MACCUBOB JAHHbIX U3 OTKPbITbIX MCTOUHMKOB,
Ny6MMUHbIX PEECTPOB, BEAOMCTBEHHbIX CUCTEM UN KOMMEpUeCK NpnobpeTeHHbIX 6a3. Moarotoska
BK/IOUAET OUNCTKY'®, aHHOTALMK'™ 1 CTPYKTYpUPOBAHUE AaHHBIX B (hopMaT, NPUTOAHDBIA ANs 06yue-
Hua (Wang et al., 2021, pp. 776-778).

Mocne 3T0r0 HAacTynaeT cO6CTBEHHO 3Tan 0byueHus mogenu (training). B TUNMUHOM CLEHApUK
OH BKMIOYaeT npeobyueHne’™ u nocneyiolyto TOHKYI0 HaCTPoiKy (fine-tuning). B xoe obyuexuns
NPUMEHSAOTCA METOAbI ONTMMM3ALMU'® 1 MexaHM3Mbl, NpeanonaraloLe yuactie Yenoseka, No3eo-
nawWme AoCTMraTb Tpebyemo TOUHOCTM U YNpaBNAeMoCTY NOBeeH!s Moaeni.

Cnepylowmin 3tan — Banugauns W oueHka. Mof Banvpaunen NOHUMAETCA NPoBepka Moaeni
Ha OTAENbHOI YaCTL aHHbBIX, KOTOPas He MCMOMb30BaNach Npu 06yueHNN, C Lienblo y6eanTbes B Kop-
PEKTHOCTM W YCTOWUNBOCTM PaboTbl. ITan OLEHKW NpeanonaraeT YCTaHOBNEHUE METPUK TOYHOCTH
1 OWKMBOK, @ TaKKE UHBIX KPUTEPUEB KAueCTBa, TaKUX Kak MOHOTA, YCTOMUNBOCTb K «LIyMYy», 8apu-
ayuu 8xo0HbIX OaHHbIX N AP OfHOBPEMEHHO UCCNERYIOTCA CMELLeHUS, BKIKOUAsA NOTEHLMANbHYI
AVNCKPMMMHALMIO MO NOAY, BO3PACTY, PETMOHY UMM UHBIM COLMANBbHO 3HAYMMBIM NPU3HAKAM.

5 General Data Protection Regulation, 2016 0.J. (L 119) 35.

1% Tak Ha3blBaemoe co3aaHue mogenu “from scratch” — nonHoe co3paHue u 06yueHue 6e3 6a30BOro NPoTOTUNA.

%5 To ectb “dataset creation and preprocessing” — dhopmupoBaHue 1 NpefBapuTeNnbHas 06paboTka faTaceta.

% Data cleaning — ypanexue fy6n1KaToB, ABHLIX OWNHOK M AHOMANNH.

W Annotation — pa3meTka AaHHbIX (QHHOTUPOBaHME): NPUCBOEHNE 06bEKTaM B HABOpPe AaHHbIX METOK (Knaccos, Teros)
ANs 06YUeHNs 1 OLEHKN MOAENH, BbIMOMHAEMOE BPYUHYIO NGO C MCMONb30BAHNEM MOYaBTOMATUUECKMX CPEACTB.

18 Pre-training — HauanbHas HaCTPOIKa MOAENM HA OUEHb BOMbLINX 1 Pa3HOO6PA3HbIX HABOPaX AaHHbIX AN HopPMUPOBa-
HUA 06ILMX CNOCOBHOCTEN.

19 Optimization methods — matemaTnyeckue anropuTMbl MUHUMU3ALMK YHKLUM OLIMGKI Mopeny.

"0 Cm. 06 3TOM B NpebAyLNX pa3fenax crarby.
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3aBeplualowyii TEXHUYECKNI 3Tan — pa3BepTbiBaHue [BHeapeHue mogenn (deployment) B 3Kc-
nnyaTauuoHHyto cpedy. C 3T0ro MOMEHTa MOAeNb HauMHAEeT MCMOb30BaTbCA B pPeanbHbiX GU3HeC-
UM yNpaBNeHUYeCKUX npoleccax, U Ha pa3paboTunka/onepatopa NOXMTCA 0643aHHOCTb MO He-
NpepbIBHOMY MOHUTOPUHIY M NEpUoaNYEcKol nepeoLieHke™ ee KauecTBa, PUCKOB U COOTBETCTBUS
HOpMaTuBHbIM Tpe6osaHuam (Wang et al., 2021, p. 781; De Silva & Alahakoon, 2022, pp. 3-4 ).

Qopmynupys uenb obyueHns WU-mogenu, Heobxoaumo cob6niodaTb NPUHUMN ee OrpaHuye-
Hua (purpose limitation). CornacHo ct. 5(1)(b) GDPR nepcoHanbHbie JaHHble A0MKHbI «CO6UPATbCA
ANA KOHKPETHbIX, ABHbIX M 3aKOHHBIX LieNen U He NOANEeXaT AanbHeilel 06paboTKe UHbIM 06pa3oM,
HECOBMECTUMbIM C 3TUMM Lensamu»™™, 3T0 03HAUAET, UTo Lieib 06yUYeHNs JOMKHA ObITb 3apaHee onpe-
[eNneHa, onucaHa B [LOKYMEHTALMM W CBSI3aHA C KOHKPETHbIMKM pe3ynbTaTaMit MOfENu; U3MeHeHue
LLenv BNoCNeACTBUM TPeOYeT NGO HOBOTO COrNacks Cy6beKTOB NepCoHaNnbHbIX JaHHbIX, TGO MHOTO
NpPaBOBOr0 OCHOBAHMS.

AkT 06 U1 fOnonHAET 3Ty KOHCTPYKLMIO MOHATUEM «NpefHa3HAuYeHHas Lenb»'™, T. e. yueTom
YCNOBUIA, KOHTEKCTA 1 NPeCKa3yeMblX CLeHapueB npumeHeHus. [Ins Bbicokopuckosbix UI-cuctem
3aKoHodatenb NpPAMO TpebyeT OonucbiBaTb W NPUHUMATL K CBEAEHUIO BCe W3BECTHble U pasyMm-
HO NpepcKasyemble CLEHApUM UCMONb30BAHUA U 3N10ynoTpebneHns. B cooTBETCTBUM €O CT. 9 AKTa
06 1111 npoBaitaep 0643aH BKMOUMTb NPeAHA3HAUYGHHYIO Liefb B CUCTEMY YNpaBneHus puckami (risk
management system), a no60oe ee U3MEHeHUe BeYeT NOBTOPHYIO OLEHKY PUCKOB U NPK HeobXoau-
MOCTI KOPPEKTUPOBKY apXUTEKTYPbI 1 MPOLLECCOB 06yueHna™.

Hopmbl GDPR 1 AkTa 06 WU B 310 uacTi cornacytotcs: 06e cuctembl TpebyloT Npo3pauHoCcTy
1 TOUHOCTM (HOPMYNNPOBAHNS Lieneid, X AOKYMEHTaNbHOrO 3aKpenneHus u nepecmoTpa npu nsme-
HEeHNUU CLLeHapyeB UCMONb30BAHNSA AHHbIX.

C60p AaHHBIX AN 06YUEHUA [ODKEH ONUPATbCA HA OAHO U3 OCHOBAHMIA, NPeNYCMOTPEHHbIX CTa-
Tbel 6(1) GDPR: cornacue cy6bekTa (consent), ncnonnenne gorosopa (performance of a contract),
BbINONHeHMe topuandeckoi obasanHocty (legal obligation), 3awwyuTa XUHEHHO BaXHbIX NHTEPECOB
(vital interests), BbinONHEHMe 3aaui B 06LECTBEHHbIX MHTEPECAX UMW MPU OCYLECTBAEHIN Ny6nuy-
HbIX nonHomounii (public task), a Takxe 3aKkoHHbI MHTepec onepatopa (legitimate interest), ecnu
OH He NnepeBeLLNBAETCA NpaBaMu 1 cBo6ofamMu cybbekTa™. Hanpumep, ecnn obyueHue mogeni cBs-
3aHO C 33laYaMi YCTONUNBOTO Pa3BMTUA UMK 06LLECTBEHHOTO 3paBOOXPAHEHNS, 3TO MOXET KBanu-
(MLMPOBATHCA KaK BbINOMHEHNE 3a1auM B 061LECTBEHHbIX MHTepecax no cT. 6(1)(e) GDPR™.

Ecnu fiaHHble 6binK paHee co6paHbl AN WHON LU, NPUMEHSETCA CTaTbsl 6(4) GDPR, npeanuchbl-
BalolLaA NPOBEPKY COBMECTUMOCTU Leneit (compatibility test): aHanusnpyloTca CBA3b Mexay nep-
BOHAUa/IbHOW W HOBOW LLENAMM, KOHTEKCT C60pa, XapakTep AaHHbIX (06bluHbIE UKW CneunanbHble
KaTeropuu), BO3MOXHble NMOCNeACTBUSA ANS CY6bEKTOB U NPEeAYCMOTPEHHbIE Mepbl 3auuTbl™. MyHKT
67 npeambynbl K AKTy 06 N nofuepknBaeT HEOHXOAMMOCTb NPO3PAUHOCTI OTHOCUTENBHO UCXOAHOK
Lenu coéopa u nocneayowLmx TpaHcchopmauine,

™ Re-evaluation — NOBTOpHas OLEHKA MO YCTAHOBIEHHbIM METPUKAM.

"2 bid.

" Intended purpose — 3anpoeKkTMpoBaHHasA 06MacTb 1 yCNoBUA MCnonb3osanus N-cuctembl.
™ Artificial Intelligence Act, 2024 0.). (L 2024/1689) 56-57.

"5 General Data Protection Regulation, 2016 0.). (L 119) 36.

" Ibid.

" bid. at 37.

"8 Artificial Intelligence Act, 2024 0.). (L 2024/1689) 19-20.
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MpuHunn MuHuMmu3auun gaxubix (cr. 5(1)(c) GDPR) Tpebyert, utobbl co6Upanich TONbKO Te nep-
COHaNbHblE JaHHbIE, KOTOPble EMCTBUTENBHO HEOOXOAMMbI ANS LOCTUKEHNS 3aABNEHHbIX Lenein™,
B 10 e Bpems cTaTbs 10 AkTa 06 N ycTaHaBnMBaeT TpebOBaHUe Penpe3eHTaTUBHOCTI 06yUaIoLNX
HAHHDIX, T. €. UX C6aNaHCUPOBAHHOCTI 1 OTPAKEHMNS KIHOUEBbIX XapaKTePUCTUK LeneBoil nonynsauum
(Hanpumep, NON0OBO3PACTHON CTPYKTYPbI, ITHUUECKOrO COCTaBa, reorpanyeckoro pacnpeaeneHu-
)™, Ha nepBblit B34 370 NPUBOAUT K NPOTUBOPEUMIO: MUHIMI3ALMA NPeANoNnaraeT CoKpalieHune
06bema [JaHHbIX, @ Penpe3eHTaTUBHOCTb — paclinpeHne Habopa ANA OTpaxeHUs pasHoobpasus.
OZHaKo B COBPEMEHHON [OKTPUHE 3TW KaTeropuu pa3BOoAATCA: MUHUMU3ALMA NOHMMAETCA Kak OT-
60p TONbKO PeNeBaHTHbIX MPU3HAKOB M UCKMIOUEHNe U36bITOUHON MH(OPMaLMK, TOFAA KaK penpe-
3EHTAaTUBHOCTb — KaK 6anaHC W HenpeaB3ATOCTb BHYTPU Ve MWUHUMU3MPOBAHHOTO MHOXeCTBA
[aHHbIX. B npakTMyeckom n3mepeHmn 3To 03HauaeT, B YaCTHOCTH, BO3MOXHOCTb CMOMb30BaTh aHO-
HUMU3MPOBAHHbIE MW CUHTETUYECKME [lAHHbIE ANA YBENUYeHUs pa3Hoobpasus 6e3 HapyweHus
npuHLMna muHumusaumu (van Bekkum, 2025, p. 7).

Ha 3tane cbopa aaHHbIX cTatbsl 13 GDPR 0653biBaeT MH(OPMIUPOBATb CYOHEKTOB NEPCOHANbHbIX
JaHHbIX O KNoueBblx napameTpax 06paboTku: Lensx UCnonb3oBaHus AaHHbIX, NPaBOBbIX OCHOBA-
HUAX, CPOKAX XpaHeHs, NoyuaTensx, a Takxe o npaBax cy6bekTa (MpaBo Ha 4OCTYN, CMpaBneHune,
ynanexue, orpaHnuenne 06paboTku u Ap.)"2'. 370 MHGOPMALMOHHAA OCHOBA NPO3PAUHOCTH, 63 KO-
Topoil Nobas nocneaytoulas pabota ¢ AaHHbIMK ANns 06yueHns UU-mogenu 6yaeT puaNUYecKn ya3-
BUMOM.

AT 06 U pononHseT 3T TpeboBaHMA KOHLENLMEe NPaKTUK YNpaBaeHus AaHHbIMWZ, B CTa-
Tbe 10(2) AkTa 06 U npoBaiinepy BbICOKOPUCKOBOI WIA-CuCTeMbl BMEHSAETCA B 0653aHHOCTb IOKY-
MEHTUPOBATb NPOUCXOXAEHNE AAHHBIX'Z, UCXOHYIO LeNb UX CO0pa, MPUMEHEHHbIE METOAbl OUNCTKY
(data cleaning) v pa3metku (data labelling / annotation). B TexHuueckoit fOKyMeHTaLun (npunoxe-
Hue Ill k AKTy 06 N1"*) gonHbl 6bITh OTPaXXeHbl ncnonb3yemble faTaceTbl, npoLeaypbl NOArOTOBKM
1 NPOBEPKM, YTO NMO3BONAET KOHTPONUPYIOWMUM OPraHam OLLEHUTb Kak KauecTso, Tak U npaBoMep-
HOCTb NOArOTOBKM 06YYaIOLLEro MaccmBa.

TpeboBaHue CT. 5(1)(c) GDPR 0 MUHMMU3ALWN aHHDIX B KOHTEKCTE 06yueHus U-mopeneil o3Ha-
yaet 0643aHHOCTb onepatopa (controller) 060CHOBaTb BLIGOP KAKAOrO BMAA AAHHBIX'Z. Onepatop
AOMKEH NPOAEMOHCTPUPOBATb, NOUEMY MMEHHO TaKoW HA6Op NPU3HAKOB HEO6X0AMM ANA [OCTUXe-
HUs 3aABNEHHON LeNn 1 YTo 06beM faHHbIX COOTHOCUTCA C KpUTeprueM HeobXOANMOCTH, a He C Tex-
HUYECKUM YAO0OCTBOM MO NPUHLMMY «UeM BONbLIe, TEM yuLe»,

C apyroii CTOPOHBI, cTatbal 10(3) AKTa 06 MW BBOAUT KpUTEPHIA penpe3eHTaTUBHOCTU U 4OCTOBEp-
HOCTU 06yualoLIMX N BANWAALMOHHBIX AaHHbIX (representativeness and accuracy): ucnonb3yemble
Habopbl AOMKHbI 3leKBATHO OTPAXATb LiENEeBYI0 NONYNALMIO, UCKIIYATb CUCTEMATUYECKME OWNOKY
1 06ecneunBartb CTaTUCTUYECKYI0 NPUTOAHOCTb MOAeNu. 3fecb NPOABNAETCA pa3nuumne B N0ruKe Tpe-
60BaHUN: Penpe3eHTaTMBHOCTb NPEANONaraeT WMPOKMIA OXBAT 1 PasHOOOPa3mMe AaHHbIX, @ MUHU-
MU3aLMA — UX COKpaLLeHue. MpaBoBOM NOAX0ZA NO3BOMSET COMMACOBaTh 3TU TPebOBaHMA: onepaTop
(uKcnpyet B fOKyMeHTauuu (oTueTax no pesynbratam DPIA; TexHUueckux otuetax no Akty o6 Ui),

" General Data Protection Regulation, 2016 0.J. (L 119) 35.

- Artificial Intelligence Act, 2024 0.). (L 2024/1689) 57-58.

m  General Data Protection Regulation, 2016 0.J. (L 119) 40-41.

2 Data governance practices — NpakTUKN YNpaBneHNs KauecTBOM, TPONCXOXAEHNEM 11 6e30MACHOCTbIO JaHHbIX.

B To ecTb “data provenance” — WCTOUHMK 1 CNOCO6 NonyueHus aaHHbix. Cm.: Artificial Intelligence Act, 2024 0.). (L 2024/1689) 57.
- Artificial Intelligence Act, 2024, annex 11, 0.). (L 2024/1689) 127-129.

% General Data Protection Regulation, 2016 0.J. (L 119) 35-36.

CTATBU 115



Digital Law Journal. Vol. 6, No. 3, 2025, p. 94-124
Artem A. Olifirenko / Using Personal Data in Al Model Training under EU Law

UTO 06BEM JAHHBIX MUHUMANIEH C TOYKM 3PEHUS NPAB CYObEKTA, HO AOCTATOUEH 1Sl CTAaTUCTMUECKOM
YCTONYMBOCTY U HEAMCKPUMUHALIMI. BanaHc AOCTUrAETCSA, B YACTHOCTH, Uepe3 UCKIIUEHIe SBHO He-
peneBaHTHbIX NPU3HAKOB; YKPYMHEHWE 1 arpernpoBaHue UyBCTBUTENbHbIX AAHHbIX; UCMOMb30BaHNe
AQHOHMMW3ALLMM U CUHTETMYECKOW FeHepaLun Ans paclumperns Bbi6opkn 6e3 yBennueHns oobema
NepcoHanbHbIX AaHHbIX (Laato et al., 2022, p. 4).

Cam npouecc obyueHns mogeneil B npase EC paccmaTpuBaeTcs Kak HenmpepbiBHas 06pa-
60TKa NepcoHanbHbIX AaHHbIX (continuous processing). 3To 03HauaeT, UTo Ha 06yuyeHue Lenu-
KOM pacnpoCTpaHATCA 6a30Bble NPUHLUMBI N NPaBa cOrnacHo GDPR: 3aKOHHOCTb 06paboTKM
(lawfulness) (cT. 6)'% ueneBoe orpaHuueHne U MmuHumusauua (purpose limitation u data
minimisation) (ct. 5)'7, o6ecneuexmne 6esonacHocTu (security of processing) (ct. 32)'%, a Tak-
e CneunanbHble npaBuna NpoGuAMPOBaHUA U ABTOMATU3MPOBAHHOTO MPUHATUA PeLIeHiA
(profiling and automated decision-making) (ct. 22). Ecniu uToroBaa mofenb WUCMONb3yeTca
ANA NPUHATUA PeWeHNi, 3aTparnBatLux npasa cy6bekToB (Hanpumep, oTkas B KpeauTe, Npu-
eMe Ha paboTy, A0CTyne K ycnyre), BO3HUKAET AONONHUTENbHAA 0643aHHOCTb MH(OPMUPOBATH
0 Nnoruke 1 nocneacTeusx 06pa6otku (ct. 13 u 22 GDPR)™ n obecneunBatb BO3MOXHOCTb Ueno-
Beueckoro BMmewarenbcTsa (human intervention).

CraTbst 9 AkTa 06 U1 gononHAeT 3Ty KOHCTPYKLMIO TPEGOBAHMEM K CUCTEMHOMY YNpPaBNEHUIO pUC-
Kamu™. OHO [OMKHO HOCUTb MOCTOSHHbINA, LMKAMYHBIA M JOKYMEHTUPOBAHHDIA XapaKTep M OXBa-
TbIBaTb BECb XM3HEHHbIA LKA WA-cucTembl: OT NPOEKTUPOBAHUA 1 06yYeHUs A0 3KCInyaTaLun
1 NOCTPLIHOUHOTO MOHUTOPUHTA. OCOBbII AKLEHT IeNAETCA HA PUCKaX AMCKPUMUHALLMM U CMELLEHWS
AAHHDBIX. Y)e Ha CTafuu NPOEKTUPOBAHUS U 06yYeHUs NpoBaiifep 0653aH BbIABAATL Takue PUCKM
W TPUHUMATb Mepbl MO UX CHIKEHUIO™

C 3o Lenblo cTaThsl 11 AkTa 06 U™ u npunoxeHue Il kK Hemy™ 3akpennaT 0693aHHOCTb BECTH
NOAPOGHYI0 TEXHMUYECKYI0 JOKYMEHTALMIO, TAe (UKCMPYIOTCA apXUTEKTYpa CMCTEMbI, MCMONb3yeMble
AaTtaceTbl, KpUTEPUM OTO6OpPA AAHHDBIX, MPOLECCHl OUNCTKM 1 MPOBEPKM, NPOTOKOMbI TECTUPOBAHUS,
METOAbl NPELOTBPALLEHUS MPEAB3ATOCTM W pe3ynbTaTbl OLEHOK. Takas [OKYMEHTALMA YaCTUYHO
nepecekaetca no YHKUMAM C peecTpamu onepauuit 06pa6oTku no ct. 30 GDPR™, uto no3sonsiet
BbICTpaMBaTb eANHYI0 CUCTEMY KOMMNAGHCA: Of{HA YaCTb 3an1cen OPUEHTUPOBAHA Ha Haf30p No Nn-
HWW 3aLLMTbI AAHHbIX, APYras — Ha KOHTPOb COOTBETCTBUSA AKTy 06 U

MPUHLUMN 3aLWMTbI AAHHBIX NO 3aMblCy M NO ymonuaHuio (cT. 25 GDPR) Tpebyet ot nposaiige-
pa MCKYCCTBEHHOTO WHTENNEKTa BHEAPATb TEXHUUYECKNE 1 OPraHN3aLMOHHbIE MepbI eLle Ha CTafui
06yueHus: wudposaHue (3awWnTy AAHHbIX KPUNTOrpadhueckKMMU METodamu), NceBoHUMU3ALMIO
(3ameHy uaeHTMGUMKATOPOB ToKeHamu), AndidepeHuManbHyld NPUBATHOCTL (KOHTponMpyemoe

6 |hid. at 36-37.

7 hid. at 35-36.

2 |bid. at 51-52.

- |bid. at 46.

B0 |bid. at 40-41.

B Artificial Intelligence Act, 2024, annex Ill, 0.). (L 2024/1689) 56-57.

2 Slattery, P, Saeri, A. K., Grundy, E. A. C,, Graham, ., Noetel, M., Uuk, R., Dao, J., Pour, S., Casper, S., & Thompson, N. (2024).
The Al Risk Repository: A Comprehensive Meta-Review, Database, and Taxonomy of Risks from Artificial Intelligence.
https://doi.org/10.48550/arXiv.240812622

W Artificial Intelligence Act, 2024, 0.). (L 2024/1689) 58.

B |bid. at 127-129.

5 General Data Protection Regulation, 2016 0.J. (L 119) 50-51.
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BHECEHME «LIYMay», UCKMIOUAIoWero BbiAeneHune YenoBeka B Habope JAaHHbIX), a TakKe npouenypbl
«MALNHHOIO pa3yunBaHUA» (LeneHanpaBneHHoe UCKNIUYeHNE ONPeeNeHHbIX aHHbIX U3 06yueH-
HOW MoAenu)™. 3T Mepbl AOMKHbI 6bITb COPA3MEpPHbI PUCKY U YBA3AHbI C TPE6OBAHNAMY CTaTby 32
GDPR, npennucbiBaloLLel YunuTbIBaTb COCTOAHMUE TEXHIUKM, CTOUMOCTb BHEJPEHUS, XapakTep, 06bem
1 KOHTEKCT 06paboTKn™.

AKT 06 W1 He BCTynaet ¢ 310/ NOruKOW B NPOTUBOpPeUNe, a ycunusaert ee: cratba 10(2)(f), (g)
NPAMO yKa3biBaeT Ha HEOOXO[MMOCTb NPOBEPKN 06YUAIOLINX AaHHBIX HA OTCYTCTBUE HE3AKOHHOM
NPeAB3ATOCTI U HECOOTBETCTBYIOWMX CMEWEHN™, a TakKe Ha COrNacoBaHMe Takux NpoBepok
C NPUHLUNAMK W NYHKTaMKU npeambynbl GDPR, BKntouas n. 67 0 NPo3payHoOCTU U NoJJepKaHNN
aKTYaNIbHOCTU AAHHbIX™,

Oco6oe 3HaueHune umeet ctatba 10(5) Akta 06 WU, gonyckalowas MCNOAb30BaHWE CrieLnab-
HbIX KaTeropuit aHHbIX (UyBCTBUTENbHbIE JAHHBIE O 310POBbE, BUOMETPUM, YORXKACHNAX U T. N.)
AN YCTPaHEeHNs cMelleHUn B obyueHun™ . GopmanbHO 3TO BCTynaeT B NPOTUBOpEUME CO CTa-
Tbel 9 GDPR, ycTaHaBnuMBalowWen 06N 3anpeT Ha 06paboTKy Takux AaHHbIX'™. OgHako AKT 06 N
BBOAUT KOHKPETHbIE YCNoBus B cMbicne ctatbi 10(5)(a), (b), (e): oTcyTCTBUE MEHee UHBA3UBHOW anb-
TePHATUBbI, NPUMEHEHIE YCUNEHHbIX Mep NCEBAOHUMU3ALNYA U JPYTX METOL0B 3aLUMnThI, yaaneHue
JaHHbIX CPa3y nocne BbINONHEHNS KoppekTupyiollei 3afaun. C NnpaBoBOI TOUKN 3PEHUA AaHHYI0
HOpMY CnefyeT paccMaTpMBaTh Kak y3Koe MCKNYeHne, KoTopoe JonyCcTUMO TONbKO Npu 04HOBpe-
MEHHOM BbIMONHeH!M ycnosuii cT. 9(2), (4) GDPR™ n goKymeHTanbHOM 060CHOBaHNM B DPIA 1 Tex-
HUYECKOW JOKYMEHTaLMN. ITO 03HAUAET, YTO NPUBNEUEHNE YUYBCTBUTENbHBIX NPU3HAKOB AOMYCTUMO
UCKNIOUNTENBHO B PEXUME MUHUMANbHO HEOHXOAMMOr0 BMELIATENbCTBA W NOJ, MOCTOAHHbBIM KOHTPO-
nem perynatopa W BHYTPEHHMX OpraHoB KOMMaeHca.

HakoHeLl, f0Ka3aTenbcTBa CO6MI0AEHUA YKa3aHHbIX HOpPM (hOPMUPYIOTCA B eMHONA CUCTEME [i0-
KymeHTauuu. GDPR TpebyeT BefieHns peecTpos onepauuii 06pa6oTku (cT. 30)", pernctpaummn uH-
LNEHTOB 1 YBEAOMNEHUI (cT. 33-34)" DPIA n conyTcTByoWwmUx oTueToB. AKT 06 U npeanucobiBa-
€T XPaHUTb NPOTOKONbI TECTOB, NOMN KAuecTBa, OTUETbI 06 OLEHKE PUCKOB U TEXHUYECKOE [OCbe™™,
B COBOKYNMHOCTYM 3TN AOKYMEHTbl COCTaBAAT KOPMYC AOKa3aTeNbCTB 3aKOHHOCTW WU NPO3payHOCTy
06yueHus. Ha npakTMke onpasfaH NOAX0A, NPU KOTOPOM TEXHUYECKAs AOKYMeHTaLus no ATy 06 UK
VIHTErpupyetcs ¢ JoKymeHtamu no GDPR (nonuTnKamu 06paboTku, DPIA, peectpamu onepaumﬂl), 06-
pa3ys CKBO3HYI0 CMCTEMY OTYETHOCTM M NoBbILas foBepue K N-cucteme co CTOPOHbI perynaTopos,
NMapTHepPOB 1 NONb30BaTENEN.

Mpwn Banugauumn (TeCTmpOBaHMM) mopenu GDPR npofonXaeT AeicTBOBaTb B MOMHOM 06beMme.
Ecnn BanuaaLmoHHble U TeCTOBblE HABOPbI COAEPKAT NEPCOHANbHbIE AaHHbIE, UX 06PAOOTKA JOMK-
Ha ONMpaTbCs Ha NPaBOBOE OCHOBaHMe (cornacue, OroBOp, 3aKOHHbIN UHTEPEC U T. .) U COOTBET-
CTBOBATb NMPUHLMNAM MUHUMU3ALNN U LENEeBOT0 OrpaHNYeHUs. Ha 3TOM CTaaun 0CO6EHHO BaXKHa

36 General Data Protection Regulation, 2016 0.). (L 119) 48.

B |bid. at 51-52.

B Artificial Intelligence Act, 2024, 0.J. (L 2024/1689) 57.

% General Data Protection Regulation, 2016 0.J. (L 119) 13.

w0 Artificial Intelligence Act, 2024, 0.). (L 2024/1689) 58.

" General Data Protection Regulation, 2016 0.). (L 119) 38-39.

W |bid.

™ |bid. at 50-51.

% |bid. at 52-53.

s Artificial Intelligence Act, 2024, annex 11, 0.J. (L 2024/1689) 127-129.
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OLeHKa PUCKOB ANCKPUMUHALNKA: B COOTBETCTBMU CO CT. 13(2)(f) GDPR KOHTponep 06s3aH 3apaHee
UHGOpMUPOBATb Cy6HLEKTOB O BO3MOMXHbIX NOCNEACTBMAX aBTOMATU3MPOBAHHOIO NPOrHO3MPOBaHMS
W pUCKax ans ux npas u cBO6OA™S.

Cratbsa 10(2), (3) Akta 06 UK NpeanucbiBaeT, YTo6bl BaNnuAaLMOHHbIE HAGOPbI 06NaAANN TeMU Xe
KauecTBEHHbIMI XapaKTepUCTUKaMI, uTO 1 0ByualoLe: peneBaHTHOCTbIO (CBA3b C 3aJauel), penpe-
3EHTaTUBHOCTbIO M CNOCOBHOCTbIO 06eCneynBaTh NPOBEPKY TOUHOCTI U YCTONUMBOCTY Mogenu™. 310
03HAYaEeT, UTo TECTUPOBAHME [OMKHO BbITb CIPOEKTUPOBAHO, UTOObI BbISABAATD CMELLEHUS 1 OLINOKN,
a pe3ynbTathbl [O/MKHbI PUKCUPOBATLCA B OTUETAX M NOFaX AN Leneil Haa30pa, ayauTa U NoaTBepXe-
HUS COOTBETCTBUA KaK AKTy 06 UI, Tak n GDPR.

Ha atane BHeapeHus NN-moaenu B 3kcnayaTauuio puanYeckne 06s3aHHOCTU onepaTopa 1 npo-
Baiifiepa CylWecTBEHHO YxecToualoTcs. Ecnn mogenb ncnonb3yetcs ANA NPUHATUA PelleHni, 3aTpa-
MBAIOWMX NpaBa W 3aKOHHble MHTEPEeChl U3MUecKkux nuu, NpumMeHseTcs cratba 22 GDPR 06 aBTo-
MaTU3MPOBAHHOM MPUHATAN PELleHUi, NpefycMaTpuBatoLas npaBo Cy6bekTa Ha BMELIaTeNbCTBO
(nepecmoTp peleHns YenoBeKOM), OCNIapUBAHINE PELieHNs 1 NoNyYeHue 06bACHEHNI OTHOCUTENbHO
noruku 06paboTkn™e, 3T TpeboBaHNA KOPPECNOHAMPYIOT CO CTaTbell 14 AkTa 06 U, 3aKpennsiowei
MPUHLKN YenoBeyeckoro Haa3opa (human oversight)“’9, a Takke o cTatben 13 GDPR, ycTaHaBNuBa-
foueit 0693aHHOCTb MHGOPMMPOBATD O LieNsX 06pabOoTKM, NOFUKE NPUHATUA PELLIEHNI 1 BO3MOMXHbIX
nocneacTBUAX Ans cy6beKToB fJAHHbIX™C,

B 3TOM KOHTEKCTe 0C060€e 3HaueHne NpuobpeTaeT KOHLENLMA Tak Ha3biBaeMOro nakera npo-
3pauHocTu®™. Mop HUM B MpaKTUKe npumeHeHns AkTa 06 WU noHumaetca nepefaua no BCel Le-
NoYKe BHeAPEHUs U 3KCMAyaTaLui UCUYEpnbIBALLEr0 HAbopa MaTepuanos: PYKOBOACTB MOMb-
30BaTeNsl, TEXHUMUECKOr0 OMMCaHUA, OTYETOB O TeCTUPOBAHMU, OrpaHUUYEHU TMPUMEHUMOCTH,
YCNOBUA KOPPEKTHOTO WUCMONb30BaHUA 1 CLEHapUeB, NpyU KOTOPbIX CUCTEMA MOXET C03[aBaTb
NOBbIWEHHbIE PUCKW. TIYHKT 27 npeambynbl k AkTy 06 Ul noguepkuBaeT, uTo BCe NULQ, y4acTBy-
fowue B NPOEKTMPOBAHNN, UHTErPALMMA U IKCMAYATALUM CUCTEMDI, AOMKHDI BbITb OCBEAOMEHDI
0 ee XapaKTepuCTMKax, BO3MOXHOCTAX U puckax™. B cBot ouepenb GDPR B CT. 12-14 gononHset
3T0 Tpe6oBaHWeM NPO3PAYHOCTM B OTHOLIEHMN 06PABOTKI NePCOHANbHBIX JAHHBIX U AOCTYMHOCTH
uHdopmauuu ans cy6bEKTOB, BKIKOUAA CBeAeHMS 06 UX npaBax, 0CHOBAHMAX 06paboTKN 1 Mexa-
HU3MaxX UX peanusayumn™,

MoHuTOpUHT nocne BHeapenns (post-market monitoring) 3akpenneH B 0601X HOPMATUBHbIX
akTtax. Cratbu 33-34 GDPR 063bIBalOT KOHTPONEpa Co06WaTh 0 HapylWeHUsX 6e30nacHoCTI nep-
COHaNbHBIX IAHHbIX B HAAA30PHBIA OpraH U NpU HeoBX0AUMOCTM UH(OPMUPOBATL CYOLEKTOB AaH-
HbIX'™, a TaKKe obecneuynBaTb peanu3auuio npasa Ha ctupauue (right to erasure) (ct. 17 GDPR)™,
CraTby 61-62 Akta 06 WU, B CBOKO Ouepefb, TPEOGYIOT OT NpoBailepa PerucTpupoBaThb Cepbe3Hble
WHLMAEHTDI, NOAAEPKMBATb CUCTEMY MOCTPLIHOYHOFO MOHWTOPUHIA M (IUKCUPOBATb Pe3ynbraThbl

%6 General Data Protection Regulation, 2016 0.). (L 119) 41.

W Artificial Intelligence Act, 2024, 0.). (L 2024/1689) 57.

“8  General Data Protection Regulation, 2016 0.). (L 119) 46.

w0  Artificial Intelligence Act, 2024, 0.). (L 2024/1689) 60-61.

0 General Data Protection Regulation, 2016 0.J. (L 119) 40-41.

' Transparency pack — cOBOKyMHOCTb JJOKYMEHTOB 1 CBe/IEHNiA O CUCTeMe.
- Artificial Intelligence Act, 2024, 0.). (L 2024/1689) 8.

' General Data Protection Regulation, 2016 0.). (L 119) 39-41.

s |bid. at 52-53.

5 |bid. at 43-44.
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B TEXHUUECKOW JOKYMEHTaLMK'™®, DopMupyeTca NpaBoBas CUMMETPUSA: 06e CUCTEMbI PErynnpoBaHus
UCXOAAT U3 06A3aHHOCTU NOCTOAHHOMO KOHTPONSA, PErynspHOI KOPPEKTUPOBKN U JOKYMEHTUPOBAH-
HOr0 NOATBEPXIEHNA COOTBETCTBUA.

OTenbHbIA NPOBIEMHbIV BNIOK CBA3aH C NPUHLMNOM LIeNeBoro orpaHnuenus (purpose limitation).
B cootsetctaun co ct. 5(1)(b) GDPR nepcoHanbHble AaHHbIE MOTYT UCMONb30BATbCA TONMbKO ANSA KOH-
KPETHbIX, 3apaHee OnpeeneHHbIX U 3aKOHHbIX LieNein 1 He NoANeXaT AanbHeillern 06paboTke cnoco-
6OM, HECOBMECTUMbIM C 3TUMM Lensmu'™. JlorMka KoMMepueckoro ucnonb3osaHus WU-mopenei,
HanNpoTWB, Npeanonaraer paclmpexne cep NPUMeHeHUA: MOEeNb, N3HAUYANbHO 06yYeHHas Ans oa-
HOIA 3aaaum (Hanpumep, BHYTPEHHEro PUCK-aHan3a), BNOCNeACTBUI afanTUpPYeTca AN UHbIX (YHK-
LN UNKU BCTPAUBAETCA B HOBble BU3HEC-NpoLecchl. Takoe paclimupeHne Lenu' oueBuaHO NpoTUBO-
peuunT KOHCTPYKLMM LLeNeBoro orpaHuyeHus.

[INs 4acTUYHOrO pa3pelleHns 3TOW KONAW3NK eBPOMelickoe NpaBo NpeaycMaTpuBaeT Crewu-
anbHbIA PeXUM Mccnenosatenbckon feporauuu (research derogation). Cratba 89 GDPR fonyckaet
1CNONb30BaHME MEPCOHANbHBIX JAHHBIX B HAYYHbIX U UCCIEA0BATENbCKUX LeNAX npu ycnosuu Jo-
NOMHUTENbHBIX FAPAHTUIA: NCEBAOHMMU3ALNN, OFPaHNYEHNS OCTYNA, CTPOFOro JOKYMEHTUPOBaHNUS
nccnenoBatenbekux Leneii u npoueayp™. MyHKT 159 npeam6ynbl K GDPR NpsaMo 0THOCUT obyueHue
1 TECTUPOBAHME anropuTMOB K Chepe HayuHOro 1 TEXHONOTMYECKOro Pa3BUTHSA, NPK 3TOM NofYep-
KMBas, UTO TakOW PEXUM [ONYCTUM, NOKA pe3ynbTaTbl HE UCMOMb3YIOTCA B OTHOLIEHUM KOHKPETHbIX
Cy6bEeKTOB B KOHTEKCTE OKa3aHUA YCNYr UMM NPUHATUSA PelleHni’®, Ha 3Ton cTagun nepBuyYHa UMEeH-
HO UCCnefoBaTenbckas Lefb, a He KOMMepUecKas 3KCnyartalums.

Cratba 2 AkTa 06 UW orpaHnumuBaet cepy AelCTBUA pernameHTa CUCTEMaMi, KOTOpbIe pa3me-
WAKTCA HA PbIHKe Unu BBOAATCA B 3Kkcnnyatauuio (placing on the market / putting into service)'.
COOTBETCTBEHHO, CYry60 MCCnenoBaTenbCkuin 3Tan pa3paboTki U BHYTPEHHEro TecTuposaHus WUN-
Mofienel, Koraa CUCTeMa He NpeanaraeTcs Ha pbiHKe W He UCMOMb3YeTcs AN MPUHATUS pelleHui
B OTHOLIEHNN BHEWHUX NOMb30BaTENEl, HANpPAMYIO He nognafaeT nog aencraue Akta 06 NN u pery-
NUPYETC UCKNIoUMTeNbHO GDPR. Ha 3TOM 3Tane NpUMeHUM PEXMM UCCIenoBaTeNbCckon feporaLmm,
HECKO/bKO CMArYalowWit TPe6OBaHUA NPY YCNOBMM CTPOrUX AOMONHUTENbHBIX FapaHTUil (OrpaHuye-
HUe [0CTYNa, NCeBAOHNMU3ALNA, MUHUMU3ALMA U T.0.).

CuTyauma NpUHLMNMANBHO MEHAETCA B MOMEHT BbIBOJiA MOZENU Ha PbIHOK™? N1 ee BBOAA B IKC-
nnyataLuio BO BHelHeM KOHType. C 3TOro MOMeHTa Ans pa3paboTunka/npoBaiepa BO3HUKAET
KOMMNEKC HOBbIX 00513aTeNbCTB.

Bo-nepBbix, HE06X0AUMO NEPeCMOTPETb MPAaBOBOE OCHOBAHWE 06PABOTKN [AHHbIX B COOTBET-
CTBMM €O CT. 6 GDPR', Ecnu Ha nccnegoBaTtenbCkom 3Tane 06paboTka onupanach Ha UCKAKUYeHne
AN HayuHblx uenei (research basis) (B couetanuu co ct. 89 GDPR)'™, TO Npu KOMMEpPYECKOM WC-
nonb30BaHMM TpebyeTca NHoe 0CHOBaHMe: cornacue cybbekta (consent) (cT. 6(1)(a)), HeobxoanMoCTb

6 Artificial Intelligence Act, 2024, 0.). (L 2024/1689) 94-95. Cm. Take COOTBETCTBYIOWME NpunoxeHns K AkTy: bid., annexes 1V,
V, 0. (L 2024/1689) 130-132.

% General Data Protection Regulation, 2016 0.J. (L 119) 35.

8 Ppurpose creep — noCTeNeHHbIN BbIXOZ 33 UCXOAHbBIE Lieni 06paboTKu.

% |bid. at 84-85.

0 |bid. at 30.

6 |bid. at 45-46.

' |ImeeTcs BBMY NepBoe NpenocTasienue cuctembl Ha poitke EC (“placing on the market”).

% Intended purpose — 3anpoeKkTMpoBaHHasA 06MaCTb 1 YCIOBUS UCNONb30BaHus U-cuctembl.

1 |bid. at 36-37.

CTATBU 119



Digital Law Journal. Vol. 6, No. 3, 2025, p. 94-124
Artem A. Olifirenko / Using Personal Data in Al Model Training under EU Law

06paboTKM AN UCMONHEHMA 0rOBOPA C CyGHEKTOM AAHHBIX (MMM NPUHATMA MeP A0 3aKNIoUeHWs 10-
rosopa no ero 3anpocy) (performance of a contract) (ct. 6(1)(b))'®, BbINONHEHUE PUANUECKON 068-
3aHHOCTH, NY6NNUHBIA MHTEPEC NN 3aKOHHbIA nHTepec onepartopa (legitimate interests) (cT. 6(1)(f))
Npu BbINOMHEHMM TecTa 6anaHca UHTepecos™.

Bo-BTOpbIX, B cuny CT. 27 AkTa 06 U 1 npunoxeHnus IV k Hemy pa3pa6oTunk/npoBaiiaep 06s3aH
06HOBUTb OMUCaHME Lenen 3KCnnyaralun, 061acTeil NPUMEHEHNs U OrpaHNYeHni CUCTeMbI U 3a-
(hUKCUPOBATb MX B HOPMATUBHOM M TEXHUUYECKON AOKYMEHTaLMK'™. 3TU CBeieHIUA CTAHOBATCA YACTbIO
nacnopta IN-cuctembl, ee TEXHUUECKOI JOKYMEHTAL MM, KOTOPAA JOMKHA BKOUATb ONMcaHue npep-
Ha3HAUYeHHOW LieNu, LLeneBoy Cpefbl, KaTeropuit Nonb3oBaTener, OrPaHNUEHN U KNIOUEBbIX PUCKOB.

B-TpeTbux, 0693aTeNbHOM CTAHOBUTCA MOBTOPHAsA OLIEHKA BO3AEWCTBUSA HA 3alUTy AaHHbIX (06-
HoBNeHHas DPIA no cT. 35 GDPR)'®. epexo/ 0T UCCNEA0BATENbCKOTO PEXMMA K KOMMEPUECKOM IKC-
nyaTaLum M3MeHSET XxapakTep 06paboTKu, MacluTab BO3AENCTBIUA U 3a4aCTyHO KaTeropuu Cy6beKTos.
KoHTponep 06s13aH nepecMoTpeTb NepeyeHb pUCKOB, 06HOBUTb NepeyeHb Mep 3alnTbl U 3admKcu-
PoBaTb U3MEHEHHbII YPOBEHb OCTAaTOUHOIO PUCKA.

B-ueTBepTbIX, MpU HANMUMU CEPbE3HbIX PUCKOB ANA (YHAAMEHTaNbHbIX NMpaB W CBO6OA
(no Xaptum EC 06 0CHOBHbIX MpaBax™®) BO3HMKAET HEO6XOAMMOCTb NPOBEAEHUS OTAENbHOI OLEHKN
BO3[€/CTBIUA Ha OCHOBHble npaBa (FRIA). OHa NPOBOANTCA Kak AOMONHeH!e K DPIA npumeHuUTeNb-
HO K BblCOKOpUcKoBbIM -cuctemam, nognagatowmm nog npunoxenue Il k Al Act (Mantelero, 2024,
p. 17; Malgieri & Santos, 2025, p. 69).

B pe3ynbtate hopmupyeTcs ABYXCTyNeHYaTas MOAeNb perynMpoBaHns 06yueHns u Ccnonb3osa-
Hus N-moneneit. Ha cTapum pa3paboTku U BHYTPEHHEro TeCTUPOBAHNS AeCTBYET UCCNefoBaTeNb-
CKWIA pexum cornacHo GDPR (. 159 npeambynbl 1 CT. 89)™, foNyCKAOLMI AeporaLuio Npu YCoBum
AONONHUTENbHbIX FAPAHTUI U OTCYTCTBUS BHELWHETO BO3AENCTBUA HA CyObekToB. C MOMEHTA BbIBOAA
NPOAYKTA HA PbIHOK UM BBOAA B IKCM/yaTaLLMI0 aKTUBMPYETCS MOMHbIA KOMNEKC 06513aTenbeT of-
HoBpeMeHHO No GDPR v AkTy 06 . DaKkTUueckunit MOMEHT BbIBOAA CUCTEMbI HA PbIHOK CTAHOBUTCS
IOPUANYECKON TOUKON OTCUETA CMEHbI PEXIMA: MMEHHO C 3TOrO BpeMeHNn pa3paboTumnk 06s3aH nepe-
CMOTPETb NPaBoOBble 0CHOBAHUA 06pPabOTKM, 06HOBUTL TEXHUUECKYIO U MPABOBYIO JOKYMEHTaLMIO,
BCTPOUTb CUCTEMY MOCTPLIHOYHOTO MOHUTOPUHTA, YCUANTD MEpbI 3aLLMTbl JAHHbIX U NPaB CyObeKToB
1 Npu HeobXxoaMMoCTH NpoBecTn kak DPIA, Tak u FRIA.

3aknioyenve

MpoBeaeHHbI aHaNM3 NO3BONAET YTBEPHAATb, UTO 3Tan 06yueHus WU-mopenen BbiCTynaet
He TONbKO TEeXHONOTUYECKW, HO W HPUAMYECKN 3HAUMMON (ha30i XM3HEHHOro Lukna UK-cuctem.
VIMEHHO Ha 3TOW CTafuUM KOHLEHTPUPYIOTCA KtoueBble 06s3aHHOCTM No GDPR u ATy 06 UW, cBA3aH-
Hble C BbIGOPOM Lienu 1 NPaBOBOr0 OCHOBAHWA 06pabOoTKK, yNpaBneHNeM KauecTBOM U penpeseH-
TaTMBHOCTBIO JAHHbIX, MUHUMU3ALMENA 1 OLEHKOM PUCKOB ANS (hyHAAMEHTANbHbIX NpaB. Cneundmka
06yualowiero tana NpoABNSETCA B COYETAHMM MACWITAOHON 06PABOTKM AaHHBIX, CTAaTUCTMYECKOTO
000061LEHNS 1 BbICOKMX PUCKOB NPO(MAMPOBAHMS, AUCKPUMUHALNN U CHIDKEHWS NPO3PAYHOCTU.

6 |bid. at 36.

% |bid. at 84-85.

W Artificial Intelligence Act, 2024, 0.). (L 2024/1689) 69-70, 130-131.

%8 General Data Protection Regulation, 2016 0.J. (L 119) 53-54.

% Charter of Fundamental Rights of the European Union, 2012 0.. (C 326) 391.
" General Data Protection Regulation, 2016 0.). (L 119) 30, 84-85.
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OZHOBPEMEHHO OTCYTCTBUE YHU(ULMPOBAHHBIX METOANYECKUX PA3bSCHEHUA HA YPOBHE WHCTUTY-
108 EC (EBpONeickoi komuccuu, EBpONEACKoro ynpasneHus no UCKYCCTBEHHOMY UHTENNEKTY, Hag-
30pHbIX OPraHOB MO 3awWyTe AaHHbIX) 06YCNOBAMBAET NPABONPUMEHUTENbHYIO HEOMPEAeNeHHOCTb
1 pacxoxfeHne B HaLNOHANbHbIX NOAXOAAX.

C yueTom BbISIBNEHHbIX NPOTUBOPEUUA W Pa3HOHANPABNEHHbIX PEerynsTOpPHbIX BEKTOPOB
npeanaraetcs NpUKNagHas MoAenb NoBefeHWs pa3paboTuMkoB U ONepaTopoB, NOCTPOEHHas
no noruke «R&D -> Market» («OT UCCNIEA0BATENbCKON CTAANUN K CTAZN PbIHOYHOTO BHEAPEHUAY).
CyTb MOJENU COCTOUT B TOM, UTO 06yueHNe paccMaTpUBAETCS KaK CaMOCTOATENbHDBIN IOPUANYECKN
3HAUNUMbIA NPOLECC B paMKax 06Lero XU3HeHHoro uukna N-cuctemol, Ans KOTOPOro YCTaHABM-
BAeTCsA NOPOr Nepexofa OT UCCNef0BaTeNbCKON AeporaLui no ct. 89 GDPR K NONHOMY pexumy AKTa
06 UW. Takass KOHCTPYKLMA He NpeTeHAyeT Ha eUHCTBEHHO BO3MOXHOE pelleHne: B JOKTPUHE
06CYXAAIOTCA 1 6ONee MeCcTKUe NoAxodbl, NCXOAALLME N3 HE0HXOAMMOCTY U3HAYAMBHO NPUMEHATD
K 06yualoWwmm npoLesypam Becb KOMnnekc Tpe6osaHuii Akta 06 U, u, HanpoTus, 6onee msarkue
no3nuuu, hakTuueckn CeoAsLLMe peryninpoBaHue obyueHns K o6LwmuM HopMaMm 0 HayuHoW o6pa-
60TKe AaHHbIX. Mpeanaraemas MoAenb 3aHUMAET NPOMEXYTOUHYIO MO3NULMI0, YBA3bIBAS MOMEHT
BbIBOfIA CUCTEMbI HAa PbIHOK C YCUNEHNeM perynaTopHoro pexuma u gopmanusalmuen 0653aHHO-
CTeli N0 060MM aKTam.

B pamkax aHHON Mogenu pa3paboTumk (unm cBA3ka «pa3paboTunk — NpoBaiaep») BbicTpansa-
€T [IOKYMEHTALMOHHYI0 U OPraHU3aLMoHHYI0 CTPYKTYPY, BKOUAIOLWYI0 OnpeaeneHne u ukcaumio
Lenu 06paboTku 1 NpaBoBOro 0CHoBaHuA (CT. 5, 6 GDPR); NPaBOBYI0 1 TEXHUUECKYIO IKCNEPTU3Y
o6yuatowmx Bbi6opok (data governance 8 cmbicne ct. 10 Akta 06 WIA); npeanouTutenbHoe Ucnonb-
30BaHNe aHOHMMMW3MPOBAHHbIX, arperupoBaHHbIX W CUHTETUYECKUX [AHHbIX Tam, rae 310 Aony-
CTUMO 6e3 ywepba ANnA CTaTUCTUYECKOTO KauecTBa; NPOBeJEHNe OLEHKIU BO3AENCTBUS HA 3aLuUTy
faHHbix (DPIA) B cyuasx BbICOKOrO pucka (ct. 35 GDPR); BeneHue BHYTPEHHe OTUETHOCTH U XKyp-
HanoB onepawuit; cobniofeHne Tpe6oBaHUIA NPOCEXNBAEMOCTH, YCTONUMBOCTM U NOJOTUETHOCTH,
3aKpenneHHbix B AkTe 06 U, BKNOUaA TEXHUYECKYIO JOKYMEHTALMI0 U NPOTOKONbI TECTUPOBAHUS.
C NpaKTMUeCcKon TOUKM 3peHIs 3Ta MoAeNb NpeBpaLLlaeT Habop pa3po3HeHHbIX 06s13aHHOCTeN B No-
cnefoBateNbHY0 AOPOXKHYIO KAPTY ANA KOPNOPATUBHOIO KOMMNNAEHCa, HO OfiHOBPEMEHHO NOBbILLAET
HarpysKky Ha Cy6bekTbl, NNWEHHbIe 3penblx NPoLeayp YNpaBneHNUs pUCKamu, UTO yxe CErogHs sie-
NSIETCA NPEAMETOM KPUTUKI CO CTOPOHBI NPeCTaBUTeNeid Manoro 1 cpefHero 6usHeca.

3HaueHne mogenn «R&D - Market» cocToUT B TOM, UTO OHA NMpeanaraeT onepauuoHann3npo-
BAHHYIO CXeMy COrnMacoBaHHOrO NMPUMEeHEeHUs ABYX NapannenbHbiX PeXMMOB: FOPU3OHTANbHbIX Tpe-
60oBaHN GDPR k 06paboTKe NepcoHanbHbIX AaHHbIX U BEPTUKANbHbIX Tpe6oBaHuiA AkTa 06 N K Bbi-
COKOpUCKOBbIM UN-cucTemam. Mpu Hagnexallen MMnaemMeHTaLnm Takas cxema no3BoNSET He TONbKO
thopmanbHo cobntopath cT. 5, 6, 9, 25, 30, 35 GDPR u cT. 10, 11, 69 AkTa 06 UMW, HO 1 BbICTpanBaTh
AO0KA3yeMy10 NMHUI0 NOBEJEHNS Ha CNyyail PerynaTopHOro 3anpoca uim cyae6Horo cnopa. Bmecte
C TeM OCTAEeTCs OTKPbITbIM BOMPOC 0 CTAaHAAPTM3ALMN NOJO6HBIX MOAENeN: NOKa peub MAET 0 OKTPU-
HaNbHON KOHCTPYKLMMN, @ He O 3aKPenNeHHOM PerynsTopom 3TanoHe, OT KOMMAHUIA TpebyeTcs camo-
CTOATeNbHAA afianTaLmsa NPeSNoXeHHOro NOAXoAa K 0TPACIEBbIM N HALMOHANbHbIM 0COBEHHOCTAM.

OTaenbHbIM 371eMEHTOM NpeaaraemMon MoAenu BbICTyNaeT TeCT HEBO3MOXHOCTYU anbTepHaTUBbI
npu pa6oTe €O CNeLnanbHbIMI KAaTeropusMmu AaHHbIX, NCMNONb3YeMbIMIA ANS YCTPAHEHNS CMEeLLeHNi
B 06yueHuu (ct. 10(5) Akta 06 N B couetaHmim co cT. 9 GDPR). Copiepwanue Tecta CBOAMUTCA K HeobXoau-
MOCTI JOKYMEHTaNbHO 060CHOBATD, UTO NPUBEUEHME YYBCTBUTENbHBIX NPU3HAKOB (Hanpumep, 3T-
HUYECKOW NPUHAANEKHOCTI MW COCTOAHNUA 300POBbA) ABNAETCA EAUHCTBEHHO HEO6XOANMbIM U NPO-
MOPLMOHANBbHBIM CMOCOBOM [OCTMXEHMUS 3aABNEHHOW MCCNeA0BaTeNbCKOM UM IKCMYATALMOHHON
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LLeNu 1 YTO CONOCTaBUMOrO YPOBHSA HEJUCKPUMUHALMMN UM TOUHOCTU HeNb3A JOCTUYb NYTEM UCTONb-
30BaHNS CUHTETUUYECKUX, aHOHMMU3MPOBAHHDBIX UMM MEHee UHBA3WBHbIX AaHHbIX. Takoll nogxop oT-
paxaet 6onee pecTpukTMBHOE npouteHue cT. 10(5) Akta 06 11, orpaHnunBaioliee cepy npumene-
HUSA UCKIIOUEHWS, U TEM CaMbIM CHIXAET PUCK NPU3HaHMSA 06pabOTKI HeCcopa3MepHOIA NPN NpoBepKe
HA30pHbIM OPraHOM MK CYLOM.

B coBOKYNHOCTM pe3ynbTaTbl MCCiea0BaHus No3BONSAT kBanuduumposarb 0byuenue -moaenn
KaK OpUAMYECKN 3HAUNMbII 3Tan, OT KaueCTBa NPABOBOrO CONPOBOXAEHNA KOTOPOrO 3aBUCUT COOT-
BeTcTBUE BCeil NUN-cuctembl TpeboBaHuam GDPR n Akta 06 NI, BmecTe ¢ TeM npeanoxeHHas Moaenb
HOCUT XapaKTep KOHLENTYanbHOro NpeaioxeHus U AoMKHA paccMaTpuBaTbCa Kak 0CHOBA A1 Aanb-
Henwen LOKTPMHANBHOW AUCKYCCUN 1 NOCNeayioLLei PerynsaTopHON KOHKPETU3aLuu, Npexe BCero
uepes pa3bAcHeHus EBponeiickon Komuccun, EBPoOneiickoro ynpaBneHus No UCKYCCTBEHHOMY WH-
TennekTy u EBPONeicKoro coBeta no 3aluTe AaHHbIX.
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AHHOTaUWA

CraTbs MOCBSIWEHA WUCCNEROBAHNI0 LMGPOBON TpaHCdOPMALMN CYAEBHbIX MPOLECCOB B MHTErPaLMOHHbIX
o6beauHeHusx: Esponeiickom cotoze (EC), EBpasniickom 3koHoMMUeckom cotoze (EAIC), Obuiem phiHKe CTpaH
I0OxHoro KoHyca (MEPKOCYP) 1 Accoumauuu rocypapcte t0ro-BoctouHoii Asum (ACEAH). AKTyanbHoCTb uccne-
AO0BaHNs 00ycnoBneHa Tem, uto I ekTUBHAA LMPOBU3aLUS NPABOCYAUA CTAHOBUTCA KIHOUEBbIM YCNOBUEM
(hYHKLNOHNPOBAHUA MHTETPALMNOHHBIX CyAe6HbIX MEXaHU3MOB: TPAHCrPaHNUYHbIe CMOPbI TPEBYHT YHU(MLMPO-
BaHHbIX 3M1EKTPOHHBIX NpoLeayp, a pa3nuuns B LUGPOBONA 3penocTin FoCyAapCTB-UNIeHOB NPENATCTBYIOT [0-
CTyny K NPaBOCYANIO 1 TOPMO3AT pa3BUTME 06LLero NpaBoBoOro NPOCTPAHCTBA. Lienb nccnegoBaHus — BbiBUTb
VHCTUTYLMOHANbHbIE PELIeHNS, TEXHUYECKIE MHCTPYMEHTbI 1 OTPAHUYEHNS, XapaKTepHble Ans L poBu3auun
CyAe6HbIX MPOLECCOB B UHTErpaLMoOHHbIX 06beanHeHusX. MeTofbl UCCNefoBaHNA BKAIOUAIOT CPABHUTENbHO-
NPaBoBOIA MOAX0/, MHCTUTYLMOHANbHBIA aHaNK3, a TAKKE U3yYeHNe HOPMATMBHbIX AKTOB, CTpaTErMUeCKMUX 0-
KYMEHTOB W HayuHbIX Ny6AMKALWMIA, NOCBSALWEHHDBIX LM(POBOMY NPABOCYAMIO B nepnog 2010-2024 rr. Pesynbtatbl
CCNe0BaHMUA NOKa3blBAlOT Pa3HOYPOBHEBYIO LNPOBYIO 3peNoCTb UHTErPaLMOHHbIX 06beAuHeHuA. B EC BHe-
ApeHbl eAnHan 3NeKTPOHHas cuctema e-Curia, noptan e-justice, undpoBoe B3aNMOAENCTBUE C HALMOHANbHbI-
MU CyAaMu; OCHOBHble OrpaHWUYEHMs: HEOANHAKOBOCTb TEXHUUECKUX CTAaHAAPTOB rOCYAApCTB-UNEHOB U CNOX-
HOCTb MoZepHM3aLun cyaebHol uHgpacTpykTypbl. B EAIC peann3oBaHbl 3NeKTPOHHAs Nofaya obpalleHui
B Cya EAIC, undpoBble ny6nuKaLmum peweHnnit, IMAOTHOE UCNONb30BaHNE BUAEOKOHDEPEHLNI; NpensTCTBUS:
0TCYTCTBUE eanHON LudpoBoi nnatdopmbl Coto3a 1 HU3Kas COBMECTUMOCTb HaLMOHaNbHbIX UT-cuctem. B MEP-
KOCYP Habniofaetca (hparmeHTapHaa untpoBu3auus (3NeKTPOHHbIA JOKYMEHTO060pPOT U AMCTAHLMOHHbIE
3aCejaHna apbUTPAXKHbIX OPraHoB), HO OTCYTCTBYIOT efMHble LU(POBbIE PErNaMeHTbl U UHTErpaLna C Haluo-
HanbHbIMK cucTeMamn npaBocyaus. B ACEAH uncpoBu3aums pa3BuBaeTCs TONbKO B PaMKax HaLMOHANbHbIX
MHULLMATMB, NOCKONbKY 06bEANHEHNE He pacnonaraeT Co6CTBEHHbIM Cyfe6HbIM OpPraHoOM; K/ioueBoe OrpaHi-
UeHNe — HEeBO3MOXHOCTb YHUGUKALMN NPOLEAYP B CUAY MEXNPABUTENbCTBEHHOTO XapakTepa accoumaLui.
B paboTe aBTOPOM CAienaH BbIBOA, UTO LM(POBNU3aLMs CMOCOBHA NOBBICUTL NPO3PAUHOCTD, YCKOPUTD CyAebHbIE
NPoLEeAYpbI U YAYUWWUTb TPAHCTPaHUUHBIA JOCTYN K NPABOCYAMIO, OAHAKO KPUTMUECKUMI Gapbepamu 0CTaloTCs
HEeCOrnacoBaHHOCTb NMPABOBbIX PEXMMOB, OTCYTCTBME O6LLMX TEXHUUECKUX CTAHAAPTOB W MH(PACTPYKTYpHas
ACMMMETpPUA rocynapCcTB-UneHos.

Kntoyesbie cnosa
unpoBn3aLmMa NpaBoCcyans, INEKTPOHHOE CyA0NPON3BOACTBO, MHTErPaLMOHHbIe 06beanHerus, EC, EAIC,
MEPKOCYP, ACEAH, uucpoBbie cyae6Hble NpoLecchl
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Abstract

The article examines the digital transformation of judicial processes within the following integration organiza-
tions: the European Union (EU), the Eurasian Economic Union (EAEU), the Southern Common Market (MERCO-
SUR), and the Association of Southeast Asian Nations (ASEAN). The relevance of the study stems from the fact
that effective digitalization of justice has become a key prerequisite for the functioning of integration-based
judicial mechanisms. Thus, cross-border disputes require unified electronic procedures, while disparities in
the digital maturity of member states hinder access to justice and slow the development of a common legal
space. The aim was to identify the institutional solutions, technological tools, and constraints characteristic of
the digitalization of judicial processes in integration organizations. The methodological framework included a
comparative legal approach, institutional analysis, as well as the examination of legal acts, strategic documents,
and academic publications on digital justice issued between 2010 and 2024. The study revealed varying levels
of digital maturity across the integration organizations in question. In the EU, the following elements have been
implemented: the e-Curia unified electronic system, the e-Justice portal, and digital interaction with national
courts. The main limitations include inconsistent technological standards among member states and the com-
plexity of modernizing judicial infrastructure. In the EAEU, the following components have been implemented:
electronic submission of applications to the EAEU Court, digital publication of its decisions, and pilot use of
videoconferencing. The key obstacles are the absence of a unified digital platform for the Union and low inter-
operability among national IT systems. In MERCOSUR, digitalization is fragmented (electronic document man-
agement and remote hearings of arbitration bodies), yet there are no unified digital regulations or integration
with national justice systems. In ASEAN, digitalization progresses exclusively within national initiatives, since
the organization does not possess its own judicial body. Here, the main constraint is the impossibility of pro-
cedural harmonization due to the intergovernmental nature of ASEAN. The study concludes that digitalization
can enhance transparency, accelerate judicial procedures, and improve cross-border access to justice. However,
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critical barriers persist, including inconsistent legal frameworks, the lack of common technological standards,
and infrastructural asymmetry among member states.

Keywords
digitalization of justice, electronic litigation, integration organizations, European Union, Eurasian Economic
Union, MERCOSUR, ASEAN

Conflict of interest The author declares no conflict of interest.
Financial disclosure The study has no sponsorship.
For citation Tuchina, M. V. Digitalization of judicial proceedings: The experience of

regional integration organizations. Digital Law Journal, 6(3), 125-148.

Submitted: 12 Jul. 2025, accepted: 23 Aug. 2025, published: 30 Sep. 2025

Beeaenue

B nocnegHee pecatunetue cygebHble CUCTEMbI HE TONbKO rOCYAapCTB, HO U CyaebHbIe opraHbl
WHTErPaLLMOHHbBIX 06beAMHEHNIA NepexuBaloT 3Tan UM poBoin TpaHcopMaLui, CTPeMACh NOBbICUTD
3(heKTMBHOCTb CyONPOM3BOACTBA W AOCTYN K NPABOCYANIO 3a CUET BHEAPEHUS COBPEMEHHDBIX NH-
(hopmaLmMOHHbIX TexHonorui'. LinchpoBn3aums npaBoCyaAMA OXBaTbiBAET BHeAPEHUE INEKTPOHHOIO
[OKYMeHT0060pO0Ta, OHNANH-NOPTANOB MOAAYN UCKOB, CUCTEM BUAEO-KOH(EpEeHL-CBA3N ANA Nnpo-
BeieHNs AMCTAHUMOHHbIX CyAe6HbIX 3aceflaHnil, INEKTPOHHbIX 633 AaHHbIX CyAe6HbIX pelleHui
W UHBIX TEXHUYECKMX pelleHni, NPU3BaHHbIX 06nerunTb B3aMMOAENCTBUE YUACTHUKOB MpoLecca
¢ cyaom (Ontanu, 2023, pp. 97-104; Fabri, 2024, pp. 2-10). NaHgemua COVID-19 npuaana MOLLHbIN
UMnynbe 3TM pechopmam, BbIHYAMB CyAbl CPOUHO OCBaMBaTb JOPMAT AUCTAHLMOHHBIX 3acefaHui
W INEKTPOHHOrO 06MeHa AoKyMeHTamu’. OAHOBPEMEHHO LMdpoBU3aLns BReUeT 3a C060i HOBble
BbI30Bbl: HEOOX0ANMO 06ecneynTb CO6MIOAEHNE NPUHLMNOB CNPaBEAMBOrO Cyae6bHOro pasbupa-
TeNbCTBa, 3aWMUTbl AAHHbBIX U MPOLECCYanbHbIX NPaB B YCI0BUAX NEPeXofa OT OYMAKHOIO K Inek-
TPOHHOMY cygonpousBoacTy (Reiling & Contini, 2022, pp. 2-10).

0co6blil MHTEpPeC NPeACTaBNSET aHanu3 CyAe6bHbIX MEXaHU3MOB UHTETPALIUMOHHbIX 06bEAUHEHNR,
NOHUMAEMbIX B LUMPOKOM CMblCe KaK YCTOMUMBbIE (hOPMbl PErMOHANbHOTO COTPYAHMUYECTBA. K HUM
OTHOCATCS Kak 06beAMHEHUA C Pa3BUTbIM HAJiHALMOHANbHBIM 3N1eMEHTOM, Takne Kak EBponenckuii
coto3 (EC) v EBpa3uitckmit 3koHOMUuecKuit coto3 (EAIC), Tak 1 06beUHeHNs, AeiCTBYIowe npenmy-
LeCTBEHHO B paMKax MeXNpaBuTeNbCTBEHHOTO yrpaBneHus, Hanpumep OB pbIHOK CTPaH I0XHOro
KOHyca (MEPKOCYP) 1 Accoumaums rocyfapcts 0ro-BocTouHom A3uu (ACEAH). 3tmn OpraHu3sauuu Ha-
XOAATCA HA Pa3HbIX CTAANAX UHTErPALMOHHOIO Pa3BUTUSA 1 06/13[AI0T PA3NINUHBIMU MOLENAMI pa3pe-
weHus cnopoB. EC pacnonaraeT pa3BeTBNeHHON cyae6bHON cucTemoid BO rase ¢ Cygom EBponeiickoro
01033, peLleHns KOTOpOoro 06s3aTeNbHbl 415 rOCYAAPCTB-UNeHOB, Toraa kak B MEPKOCYP npumeHs-
eTca apbuTpaxHo-cyne6HbIN MexaHn3m ad hoc TpubyHanos 1 MOCTOAHHOMO PEBU3NOHHOMO TPUBY-
Hana ¢ orpaHnUeHHoi topucaukumeir. EAIC kak 6onee monogoe o6benHeHMEe HaX0ANTCA B NpoLec-
Ce VHCTUTYLLMOHANbHOTO CTAHOBMEHNS U OPMUPYET COBCTBEHHBIN HaAHALMOHANbHBIA CYAEOHbIIA

' Tporpamma pa3sutus Opraumsauum O6benumHEHHbIX Hauui. (2022). Lughposas cmpameeus Ha 2022-2025 200bl.
https://digitalstrategy.undp.org/documents/Digital-Strategy-2022-2025-Full-Document_RU_Interactive.pdf
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opraH — Cyn EAIC, a B ACEAH OTCYTCTBYET NOCTOSAHHO A€NCTBYIOWAs CyAeOHAA MHCTAHLMSA U ype-
rynupoBaHue CNopoB OCYLLECTBAACTCA NPEUMYLLECTBEHHO Yepe3 KOHCYNbTaLun u NocpesHuuecTBo.
CywecTBeHHble pasnnuuus B 06beme nepefaHHbIX MONHOMOUMA W CTEMEHW WHCTUTYLMOHANN3a-
LK TpebyioT ACHO 0603HaUNTb Kputepumn cpaBHeHns: EC n EAIC gemMoHCTpuMpyIoT Mogenb UHTerpa-
LMK C INeMeHTaMK HafHaLMOHaNbHOCTH, Torga kKak MEPKOCYP n ACEAH npefcTaBnsioT 6onee rubkue
1 MeHee )OPManNnN30BaHHbIe BAPUAHTbI KOOPAUHALMN. TeM HE MEHEe OMbIT BCEX YKa3aHHbIX 06beau-
HEHUI OCTAETCA 3HAUYMMbIM ANA UCCNENOBAHNS PErMOHANbHBIX NPAKTUK pa3pellenns Cnopos, nos-
BONAS BbIABMATD WUMPOKMIA CNEKTP CyAe6HbIX 1 KBa3NCYAE6HbIX NOAXOAO0B, MPUMEHSIEMbIX B Pa3nuny-
HbIX TUMAX MHTETPALNOHHBIX 06BEAUHEHNIA.

AKTyanbHOCTb UcCnefoBaHus 06ycnoBNeHa Tem, uTo LUMpoBM3aLMs CyA0NPOM3BOACTBA CNOCO6-
Ha CyWeCTBEHHO YBENNUUTb I((EKTUBHOCTb PErvOHANbHLIX MEXaHU3MOB MPAaBOCYAMSA, YCKO-
puB paccMoTpeHue CMopoB Meway rocyaapcTBamMu W yyacTHUKAMU WHTErpauuu, nosbiCUB NPo-
3PAYHOCTb W NPeACKasyeMoCTb pelleHni HafHaLMOHaNbHbIX cyaoB. U, Kak cneacTsue, Bo3pactet
AKTUBHOCTb MHTETPALMOHHON FPYNNUPOBKM B LENOM. B TO e Bpems HefocTaTouHas NpopaboTka
NPaBOBbIX ACMEKTOB M HECOBMECTUMOCTb TEXHONOTNI CMOCO6HBI TOPMO3UTb BHEAPEHNE INEKTPOHHO-
ro npaBocyausi. CpaBHMTENbHbIN aHANN3 OMbITA UHTErPALMOHHbIX TPYNNMPOBOK NO3BONSET BbIABUTL
Nyylmre NpaKTUKIA U TUMUYHbBIE NPO6NEMbI HA 3TOM NYTU.

B nuteparype Tema 3NeKTPOHHOrO NPaBOCYAUs B PeroHanbHbIX 06befUHEHNAX NoNyYnna passu-
Tve B 0TAEeNbHbIX paboTax. Tak, B OTHoweHun EC nogpobHO nccnefoBaHbl NAATopMbl 3M1EKTPOHHOIO
npasocyaus (Hanpumep, cuctema e-Curia Ans 3NeKTPOHHOrO 06MeHa AoKymMeHTamu ¢ Cyaom EC) u ux
BNUAHUE HAa NMPUHLMN CNPaBEAANBOro oTnpasneHus npasocyaus (Reiling & Contini, 2022, pp. 6-7).
C 2018 . ucnonb3oBaHue e-Curia cTano obs3atenbHbIM Npu obpaleHn B Cya 06Wei PUCANKLMM,
YTO [IeMOHCTPUPYET BbICOKYKD CTENEeHb WHCTUTYLMOHANMU3ALMN INEKTPOHHOTO [OKYMeHToo60opoTa’.
B oTHoweHnn EAIC T. MuxanéBa 1 I. Bacunesuy noguepkHynu, uto «LudpoBoe NpaBocyane A0MKHO
CTaTb BaXHbIM 3NEMEHTOM NONUTUKN eBPA3UIACKOW MHTErpaLyui: CO3aHINe INEKTPOHHBIX KabUHETOB
ctopoH B Cyae6Hoi cucteme EAIC, Mcnonb3oBaHue 3NeKTPOHHON noanuck 1 Lndposoro obmMeHa fio-
KyMeHTamu cnocobHbl cenarb HagHaLMOHanbHoe npasocyane 6onee JOCTYNHLIM U MOBLICUTb [OBe-
pue rpaxaaH K uxterpauun» (Mikhaliova & Vasilevich, 2023, p. 191). OTmeuaetcss He06X0AMMOCTb rap-
MOHU3aLN NOAXOAO0B K OHNANH-Pa3PELLEeHMI0 CMOPOB B TPAHCTPaHUUHOM KOHTeKcTe EAIC 1 co3aaHms
ONTMMANbHOWM OHNANH-NNAT(OPMbI AN YPErynupoBaHUs CMOpoB NoA 3ruaon EBPasmMiicKon 3KOHO-
Muueckon komuccun. B MEPKOCYP akapemuueckue U 3KCnepTHbe paboTbl NOCBALLEHbI B OCHOBHOM
aHanmn3y MexaHnM3MoB 3/1IEKTPOHHOIO pa3pelleHns CropoB U BHEAPEHUIO 3NeKTPOHHOIO NpaBoCyauns
B rocygapcreax Nlatuxckoit Amepuku (Szlak, 2012, p. 553). B ACEAH 6oniblue BHUMaHWe B nUTepaType
YAEnseTcs UCCNe0BaHNI BANAHUA LM(POBOM TPAHCHOPMALUM HA IKOHOMMUECKYIO MHTErpaLuo
camolt rpynnuposku (Le, 2025, p. 1).

0TenbHOTO BHUMAHMUS 3aCNY)XMBAKOT KiKoUeBble PaboTbl OTEUECTBEHHBIX UCCNenoBaTenei, B Ko-
TOPbIX CyAbl NHTErPALMOHHBIX 06BEAMHEHNA PACcCMATPUBAIOTCA KaK CAMOCTOATENIbHAA FPynna Mex-
AYHAPOAHbIX CyAe6HbIX OpraHoB, 06najatoLasn 0co6bLIMI YepTamMu NPaBOBOM NPUPOAbI, KOMMETEH-
LMSMI 1 MEXaHU3MaMi BO3AENCTBUA HA MHTErpaLMOHHble npouecchl. B Tpyaax /. M. AHychpuesoit
1 B. /1. ToncTbix nocnefoBatenbHO aHanU3npyeTcs MHCTUTYLMOHANbHAA IBONIOLIUA MEXAYHAPOAHbIX
CYyAi0B, BK/KUAA CyAbl MHTErPALMOHHBIX 06BEAMHEHMI, C AaKLEHTOM Ha UX MECTO B CUCTEME MEX-
[YHApOAHOr0 NpaBOCYAMUA U COOTHOWEHWE C KNacCUYeCKUMU MEeXroCyAapCTBEHHbIMU CyaebHbl-
mu opraHamu (Anufriyeva & Tolstykh, 2014). 3HauuTenbHbiit BKAag B pa3paboTky TeOPETUUECKNX

3 Decision of the General Court of 11 July 2018 on the lodging and service of procedural documents by means of e-Curia,
2018 0.). (L 240) 72.
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OCHOBaHMIA (DYHKLMOHUPOBAHUA CYAOB WHTErpaLMOHHbIX 06befuHeHui BHec A. C. WcnonuHos.
OH 060CHOBbIBAET TE3UC O TOM, UTO CyAibl UHTETPALMOHHBIX 06bEANHEHINI BBIXOAAT 33 PAMKU KNaccu-
YecKol MOfeNI MeXayHaPOAHOTo NPABOCYANS, COUeTas B cebe INeMeHTbl MeXAYHaPOJHOMo U Haj-
HaLMoHanbHOro npaBocyaus (Ispolinov, 2018). Pa6otbl P. A. KanamkapsiHa nocBfleHbl Bonpocam
IOPUCANKLMAN MEXAYHAPOAHBIX CYAOB, UX NEFUTUMHOCTU U B3aMMOAENCTBUIO C HALMOHANbHBIM Cy-
Bepexutetom (Kalamkaryan, 2011, 2012). B uccnegosanusax T. H. HelaTtaesoi aHanusupyetcs ponb
HafHaLUMOHaNbHbIX cyae6HbIX opraHoB Ha npumepe Cyaa EAIC, a Takxe BusHue CyaebHbIX pele-
HUIA Ha (OPMMPOBaHNe UHTErpaLLMoHHOro npasonopazaka (Neshatayeva, 2017, 2021). CyuiecTBeHHbIN
BK/aJ B M3yuyeHue CyfebHOro u3mepeHus MHTerpauum sHecnn pabotol A. C. CmM6aTAH, B KOTOPbIX
060CHOBbIBAETCA PONb CYI0B UHTErPALMOHHBIX 0GbEANHEHIIA HE TONbKO Kak OPraHoB pa3peLleHins
CMOPOB, HO 1 Kak (haKTOpOB MHTErpaLMOHHOrO CTpouTenbcTa (Smbatyan, 2012). PaHHue, HO KOH-
LenTyanbHo 3Hauumble Tpyabl I I, LUNHKapewKoi 1 M. J1. JHTUHA 3aN0XWUAN OCHOBbI 0TEUECTBEHHOTO
aHanu3a cyaebHbIX N KBA3UCYAEOHbIX MHTErPaLMOHHbIX OpraHoB, BK/OYas Npo6nembl COOTHOLE-
HUA MeXAYHAPOJHOTO U WHTErpaLyMoHHOro Npasa, a Takke ponb cynebHbIX opraHoB B obecneve-
HUK 3hdeKTBHOCTU MHTerpauuy (Shinkaretskaya, 1992; Entin 1984, 1987). CoBpemeHHble pa6oTb
B. J1. Tonctbix 1 K. B. IHTMHA pa3BMBAIOT 3TV NOAXOAbI, YAENAA BHUMAHNE aKTyaNbHbIM TEHAEHLMAM
NHTErpawynoHHoro cyaebHoro ctpoutenbcTaa (Entin, 2020; Tolstykh, 2015, 2023).

Takum 06pa3oM, oTeueCTBEHHas AOKTPUHA CHOPMUPOBANA PA3HOCTOPOHHUA U METOAOMOrMYe-
CKM YCTOMUMBBIA NOAXOA K MCCNENOBAHMIO CYAOB PErMOHANbHbIX UHTETPALNOHHBIX 06bEAUHEHNI,
uTO NO3BOMAET PACCMATPUBATb UX HE TONbKO KaK BCOMOraTefibHble MexaHu3mbl paspeLueHuns cno-
pOB, HO U KaK CAaMOCTOATE/bHble NHCTUTYTbI, OKa3bIBaKOLMe CYLeCTBEHHOe BIUAHNE Ha pa3BuTue
VHTErpaLnoHHOro NpaBonopsaKa.

B 10 e Bpems cpaBHUTENbHbIX PaboT, oxBaTbiBalowWwmx ogHoBpemeHHo EC, EAIC, MEPKOCYP
1 ACEAH, HeflocTaTouHO. HacTosiwee nccnefoBaHne CTPeMIUTCS BOCMOMHUTD 3TOT Npoben, conocTas-
NS NPaBOBbIE M TEXHONOrMYECKNE acneKTbl LUGPOBN3aLMM CYAeOHbIX NPOLECCOB B YKa3aHHbIX UH-
TerpaLmoHHbIX 06beguHeHusxX. MunoTesa MccnegoBaHus COCTOUT B TOM, YTO 6onee ry6okas creneHb
UHTerpawum (Npu KOTopoi CTPaHbl 06bEANHEHNA AENETMPYIOT HaiHALMOHANbHbIM OpraHaM YacTb ro-
cypapcreeHHoro cysepenuTeta (Aleksandrov & Butorina, 2016, p. 17) Koppenupyer ¢ 6onee npoaBnHy-
TbiM BHepeHeM 3NeKTPOHHOTO NPaBoCyaAus, TOFAa Kak MeHee NPoABUHYTbIe 06befuHeHus (co cna-
00pa3BUTbIM HAAHALMOHANbHBIM MEXaHU3MOM pa3peLleHuns CnopoB., Takme kak MEPKOCYP, ACEAH)
OTCTAIOT B LM(POBOI TPAHCHOpMALIMM CYAEOHBIX MPOLECCOB. [InA NPOBEPKN 3TON rMMOTe3bl B pas3-
fene «Pe3ynbTatbl» NpefcTaBneHa XxapakTepucruka MexaHu3moB 3eKTPOHHOro npasocyaus B EC,
EA3C, MEPKOCYP u ACEAH. B pasgene «/luckyccusa» cpasHUBaoTca 3ddexTbl Ludposusauun (no-
CTYNMHOCTb, NPO3PaUYHOCTb, CKOPOCTb, 3aLMTa NPaB) U HOPMYNMPYIOTCA PeKOMEHAALMK. 3aKNoueHne
COAEPKMT CUHTE3 KNIOUEBbIX BbIBOZOB 1 NEPCMNEKTUBHbIE HANPABNEHNS fanbHeNLWMX NCCNefoBaHN.

Pesynbratbl

EBDUI’IBVICKVIVI C0H03: NPaBOBbLIE 0CHOBbI U TEXHOJI0MMK 3JIEKTPOHHOIO NPaBoCyAunsa

[paBoBbie acneKTbl

EBponelicknit coto3 sBNSETCA Haubonee NPOABMHYTbIM UHTErPALMOHHBIM 06beAUHEHNEM B Cthe-
pe undposuauum npasocyamus. HagHaumoHanbHas cyne6Has cuctema EC — Cyp EBponeiickoro
coto3a (Bkniouaer Cyq u Cyn o6weil OPUCAMKLNAN) — aKTUBHO BHEAPSAET 3NEKTPOHHbIE CMOCo-
Obl KOMMYHMKaLMM C y4yaCTHUKaMKU npouecca. MpaBoByl 6a3y COCTaBAAT kak akTbl Cyga EC
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(MpoueccyanbHbiit pernameHT Cyaa EC, 3aKpennsmwoumii HOPMbl MO INEKTPOHHOI Mojaye J0KyMeH-
TOB*), TaK M MHULMATUBbI MHCTUTYTOB EC. B uacTHOCTM, EBpONeiickas Komuccus B aekabpe 2020 .
npuHsna coobuieHne «Lucposusaumus npaBocyamus B EBPONEiCKOM COlO3e: MHCTPYMEHTapUi BO3-
MOXHOCTEN»®, B KOTOPOM MPeANOXeH Habop WHCTPYMEHTOB Ans nepexofa CYAoB B LuU(PoBOK
thopmat. OgHOBpeMeHHO 6bina MOAroTOBNAEHA MonpaBka B pernameHTbl EC o cypebHoM coTpya-
HUuecTBe, NpeaycMaTpuBatollas 06M3aTeNbHOE WUCMONb30BaHNE LUMEGPOBON KOMMYHUKALMOHHOK
CUCTEeMbI ANs TPAHCTPAHMYHBIX TPaXAAHCKUX U YronoBHbIX npoueayp®. CoseT EC Takke yTBepaun
3aK/oueHus, npu3blatoLe pa3paboTaTb BCEOGbEMIOLLYIO CTpATernio LMdpoBmM3aLmMn NpaBoCcyLms
B EBpone’. Ha ypoBHe Bcero EC chyHKUMOHMpPYeET EBpONeNcKIiA NopTan 3NeKTPOHHOTo NpaBocyaus
(European e-Justice Portal) — Be6-pecypc, NpeaoCTaBNAWMIA [OCTYN K NPaBOBOA MH(OPMALN
1 cepsucam®. Kpome toro, npuHaT Pernament (EC) 2022/850, ycTaHaBnMBaloLMiA NPABOBbIE YCIOBUSA
ANS UCNonb3oBaHus cuctembl e-CODEX — obuwei ans EC AeueHTpann3oBaHHOM UHGPACTPYKTYpbI
06MeHa Cyae6HbIMM JOKYMEHTAMIU MEXAY rocyAapcTBamMu-uneHamu’. Momumo 3Toro, 3a nocnegHue
12 mecaueB EBpomneiickas KOMUCCUA aKTyanu3upoBana Kniouesble JOKYMEHTbI N0 LUchpoBON TpaHC-
thopmayuu EC B pasnnuHbix 06nactax™. OTaenbHble aKTbl, XOTA U KOCBEHHO, TaKXe 3aTparuBaioT

% Rules of Procedure of the Court of Justice, 2012 0.). (L 265) 1; Amendments to the Rules of Procedure of the Court of Justice,
2018 0.). (L 173) (July 3); Amendments to the Rules of Procedure of the Court of Justice, 2020 0.). (L 380) (Oct. 31).

5 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, Digitalisation of justice in the European Union — A toolbox of opportunities,

6 Regulation 2023/2844, of the European Parliament and of the Council of 13 December 2023 on the digitalisation of judicial
cooperation and access to justice in cross-border civil, commercial and criminal matters, and amending certain acts in
the field of judicial cooperation, 2023 0.. (L 2023/2844) (EU), https://eur-lex.europa.eu/eli/reg/2023/284% /o]

7 Council of the European Union, Council Conclusions: Access to Justice — Seizing the Opportunities of Digitalisation,
ST-11599/2020 INIT (Oct. 8, 2020), https://data.consilium.europa.eu/doc/document/ST-11599-2020-INIT/en/pdf

& CornacHo n. 3.4 coobueHns EBponeiickoi komuccun «LlndpoBusaums npasocyaus B EBPONEACKOM COHO3€: MHCTPYMEH-
Tapuil BO3MOXHOCTEN» KTPAXAAHE, FOCYAAPCTBEHHBIE OPraHbl U KOMMAHUN YXKE NOJYUAIOT BbIrOAY OT L(POBbIX MHCTPY-
MEHTOB, KOTOPbI€ MOBbILLAIOT NPO3PAYHOCTb, 06MErYAIOT JOCTYN K JOKA3ATENLCTBAM B YrONOBHbIX MPOM3BOACTBAX U CO-
KPALLAIOT 331 PXKKI 1 HEHY)KHbIE AMIHUCTPATUBHbIE U3AepKKN. Tak, nopTan e-Justice ABNAETCA OCHOBHbIM UCTOUHUKOM
NpaBoBoI 1 NPaKTUUeCKol MHGopmMaLum B chepe npasocyana B EC Ans wnpokoi o6uectBeHHOCTH. OH Takke obecne-
UNBAET AOCTYN K B3aMMOCBA3AHHbIM PEECTpaM, B YaCTHOCTU Yepe3 CUCTEMY MEXTOCYAAPCTBEHHbIX TOPrOBbIX PeecTpoB
(Business Registers Interconnection System, BRIS), koTopasi 06beNHSET TOProBbIe PEeCcTpbl FOCYAAPCTB-UNEHOB U CTPaH
EBponeiickoi accoumaumn cBobogHoi Toprosau (European Free Trade Association, EACT), npefocTaBnsier ny6nnuHbii 1o-
CTYN K MHchopmaLmuy 6onee uem 0 20 MH 06LLECTB C OFPAHUYEHHON OTBETCTBEHHOCTbIO N0 BCew EBpone 1 no3Bonset Top-
TOBbIM Peectpam 06MeHMBATLCA UHGOPMALyei Mo TPaHCrpaHuuHbiM aenam» (Communication from the Commission
to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the
Regions, Digitalisation of justice in the European Union — A toolbox of opportunities, COM (2020) 710 final (Dec. 2, 2020),

Regulation 2022/850, of the European Parliament and of the Council of 30 May 2022 on a computerised system for
communication in cross-border civil and criminal proceedings (e-CODEX system), and amending Regulation 2018/1726,
2022 0.). (L 150) 1(EU), https://eur-lex.europa.eu/eli/reg/2022/850/oj

1 Regulation 2025/327, of the European Parliament and of the Council of 11 February 2025 on the European Health Data Space
and amending Directive 2011/24/EU and Regulation 2024/2847, 2025 0.). (L 2025/327) (EU), https://eur-lex.europa.eu/eli/

cybersecurity requirements for products with digital elements and amending Regulations 168/2013 and 2019/1020 and
Directive 2020/1828 (Cyber Resilience Act), 2024 O.). (L 2024/2847) (EU), https://eur-lex.europa.eu/eli/reg/2024/2847/oj;

Communication from the Commission, State of Digital Decade 2025: Keep Building the EU’s Sovereignty and Digital Future
(June 16, 2025), https://digital-strategy.ec.europa.eu/en/policies/2025-state-digital-decade-package
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BONpPOCHI cyaebHOM cucTembl”™. Takum 06pa3oMm, Ha ypoBHe 3akoHogaTenbcTBa EC chopmupoBaH
KOMMNEKC Mep, HanpaBNneHHbIX Ha LM(POBOe Npeobpa3oBaHne Kak HALMOHANbHbIX CUCTEM NpPaBo-
Cyausa, TaK 1 paboTbl HAAHALMOHANbHbIX CYAe6HbIX OPraHoB.

TexHuyeckue peweHns

B cyme6bHbix opraHax EC BHefpEHO HECKONbKO KMIOUEBbIX INEKTPOHHbIX nnatdopm. MMasHas
3 Hux — e-Curia, anekTpoHHbI noptan Cyaa EC. 3anyweHHas B 2011 I. cuctema e-Curia npesocTas-
NAET 3aPerucTpUPOBaHHbIM MONb30BaTeNAM (NpeacTaBUTENAM CTOPOH) BO3MOXHOCTb 3M1EKTPOHHOIA
noJaun AOKYMEHTOB (UCKOBbIX 3asBNEHMIA, Xanob n Ap.) U NONyYeHna cyaebHbIX yBeAOMNeHMiA
oHnait (Reiling & Contini, 2022, p. 7). Mocne perucTpauumn YUeTHON 3aniuCk U ee NOATBEPKIAEHIS
kaHuenspueii Cyfa Nonb3oBaTeNb MOXET 3arpyaTb NPoLeccyanbHble JOKYMeHTbl B hopmate PDF;
Npw 3arpyske Ka[oMy JOKYMEHTY NPUCBAUBAETCA METKA BPEMEHM W YHUKANbHBIN Xew-Koa Ans Nog-
TBEPXAEHMNSA LeNnoCTHOCTU. lOKYMEeHTbI aBTOMATUYEeCKN MOMELLAITCA B INEKTPOHHOE [OCbe MO0 feny,
AOCTYN K KOTOPOMY CTOPOHbI MONYUAIOT Uepe3 CBOM aKKAyHT Ha e-Curia. Cuctema oTobpaxaet cTaTyc
KaX/I0ro [OKyMeHTa (Hanpumep, KOXWAAET NPUHATUA», «npUHATY). C 1 fekabps 2018 . ncnonb3o-
BaHue e-Curia cTano o6s3atenbHbIM Af1s BCeX NpeAcTaBUTeNel, yuacTBylowmx B npouecce B Cyae
06LLeN PUCAMKLMM: 0OMEH JOKYMEHTaMM C KaHUenapuen Tenepb BEAETCS TONbKO B 31EKTPOHHOM
(hopme. 3TO CBUAETENLCTBYET O BbICOKON CTEneHu 3penoctu uudposor nHgpactpyktypbl Cyaa EC.
Momumo e-Curia, B EC peanusyetca npoekT e-CODEX, HanpaBneHHbI Ha B3aMMOJENCTBIE HALMO-
HaNbHbIX 3NEKTPOHHbIX cucTem npasocyaus®. Mporpamma e-CODEX obecneunsaer 6e30nacHyio
nepecbifiky Cyae6HbIX JOKYMEHTOB MeXAy rocyaapcTBamu-uneHamu (Hanpumep, npu eBponeickom
NpuUKase o B3bICKAHIN 3a0HKEHHOCT) C UCMONb30BAHMEM 3NIEKTPOHHOI NOANNCY U WIDPOBAHNS.
[N yAaneHHOro yuacTus B cyaebHbIX 3acefiaH X aKTUBHO NPUMEHSAIETCA BUAEO-KOH(EPEHL-CBA3D:
naxgemus nobyauna Cya EC (ocobenHo Cyp o6uieil IOPUCANKLMAN) OAHAM M3 NEpBbIX NPOBOAUTL
OTeNbHble CNYWAHWA NO BUAEOCBA3N, UTO NOTPEHOBANO TEXHUYECKOrO OCHaleHus 3anos Cyaa
W NPUHATUS COOTBETCTBYIOWLMX NPOLECCYanbHbix HOpM®, HakoHeu, Cya EC 3aaeicTBYeT U BCNOMOTa-
Te/nbHble LM(POBbIE NHCTPYMEHTbI, B YUaCTHOCTYM CUCTEMbI AaBTOMATUYECKOTO NepeBoza 1 ynpasneHns
LOKYMEHTaMM, y4uTbIBasi MHOTOA3bIYHbIA XapakTep npasocyaus B EC.

OueHka agpexTuBHOCTH

U,I/ICprBI/BaLI,Mﬂ npuHecna owWyTuUmble ynydlleHna n0Ka3aTene|71 neATenbHOCTH CyﬂeﬁHbIX OpraHos
EC. JocmynHocmb npasocyous BbIpocna: reorpaduueckn yAaneHHble yYacTHUKM MOTYT 06palaTh-
ca B Cyn EC oHnaiin, 6€3 3aTpar Ha NouTOBYIO Mepecbinky U noesaku B Jllokcembypr. Konuuectso

" Regulation 2025/327 He perynupyet cynebHyto npoLeaypy Kak TakoBylo, HO (hOPMMPYET PEXUM 06MeHa UyBCTBUTENbHBIMI
[HHbIMU, KOTOPbIE MOTYT UCMONb30BATHCA U B CyAE6HbIX NPOLeccax (Hanpumep, TpaHCrpaHNUHble MedUUMHCKe Aena). Joint
Communication to the European Parliament and the Council, An International Digital Strategy for the European Union, JOIN
(2025) 140 final (June 5, 2025), https://digital-strategy.ec.europa.eu/en/library/joint-communication-international-digital-

MOTEHLMANbHO 3aTparnBaet ciepy A0Ka3aTeNbCTB 1 INEKTPOHHOTO B3aNMOAENCTBYS, BKIOUAs OpraHbl NPaBOCYANS.

2 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, Digitalisation of justice in the European Union — A toolbox of opportunities,
COM (2020) 710 final (Dec. 2, 2020), https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2020:710:FIN

B Tam xe.
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nonb3oBarteneil e-Curia HeyKNOHHO PAcTeT C MOMEHTa 3anycka, pacnpsAs Kpyr N, BOBIEUYEHHbIX
B HaAHaLMOHaNbHOe npaBocyamne. OhuumanbHble NCTOUHNKI NOATBEPKAAIOT:

CTabUNbHbLIA POCT Nonb3oBatenei e-Curia;

yBeNNUEeHNe A0N1 NoAaBaeMblX UCKOB B INEKTPOHHOM dhopMe;

paclwiupeHmne Kpyra yuacTHUKOB HaJHALMOHANbHOIO NPAaBOCYANSA 33 CYUET HOPMATUBHBIX aKTOB.
3T0 CBMAETENbCTBYET O POCTE NONb30BaTeNeil W paCWMPEHUM Kpyra BOBMEUEHHbIX MuL™.

lpo3payHocmb cyne6HOro NpoLecca ycuaunach: INEKTPOHHBIA AOCTYN K MaTepuanam fena Ans cro-
POH B PEXIME peanbHOro BPeMeHN NOoBbIWAET MHGOPMUPOBAHHOCTb U oBepue. Kpome Toro, EC pas-
BUBAET OTKPbITbIE 6a3bl AAHHBIX peLeHuii (Hanpumep, ny6aMUHbIA OCTyN K 6a3am noptanos EUR-Lex
" e-Justice), uTo fenaet npakTuky Cyaa 6onee Npo3pauHoir™. Ckopocmb paccmompeHus e/ Bo3pocna
3a CUET yCTPaHEeHNs NOYTOBbIX 33/lePXKeK: AOKYMEHTbI NOCTYNAOT MTHOBEHHO, @ NPOLeccyasbHble Cpo-
Kin COKpalLeHbl. Mo oLeHKam EBpOKOMICCMM, NTOBCEMECTHOE BHEAPEHE BIUACOKOH(DEPEHLMA 1 Inek-
TPOHHOTO 06MEHa JOKYMEHTaMIn 3HAUNTENbHO COKPATUNO CPEAHIOD MPOJOMKUTENBHOCTD CYAE6HbIX
NpoLeccoB™. 3awuma npas y4acmHukos npu 3TomM o6ecneunBaeTca COGIOAEHNEM PErNaMeHTOB:
e-Curia rapaHTUpyeT ayTEeHTUYHOCTb 1 COXPAHHOCTb AOKYMEHTOB (Yepe3 XewnpoBaHue u OTMETKMN
BpeMeHu), a npoueaypa BepuduKaLuuu nonb3osarenei NPefoTBPAILAET HECAHKLMOHNPOBAHHDIA

1%

PocT nonb3oBareneit 1 31eKTPOHHbIX noay uckos: Court of Justice of the European Union. (2025, February). Annual Report
2024. The Year in Review. https://curia.europa.eu/panorama/2024/en/at-a-glance.html; Court of Justice of the European

n pekomenaauum): Decision of the General Court of 10 July 2024 on the lodging and service of procedural documents by
means of e-Curia [2024/2096], 2024 0.). (L 2024/2096) (Aug. 12, 2024); Practice Rules for the Implementation of the Rules of
Procedure of the General Court [2024/2097], 2024 0.J. (L 2024/2097) (Aug. 12, 2024) (pt. 121); Recommendations to National
Courts and Tribunals in Relation to the Initiation of Preliminary Ruling Proceedings, 2024 0.). (C 2024/6008) (Oct. 9, 2024);
Court of Justice of the European Union, Conditions of Use of e-Curia (Sept. 5, 2024), https://curia.europa.eu/jcms/upload/

3NeKTPOHHbIA FOCTYN CTOPOH K MaTepuanam aena / noebiwexue npopaurocty: Decision of the General Court of 10 July
2024 on the lodging and service of procedural documents by means of e-Curia [2024/2096], 2024 0.). (L 2024/2096) (Aug. 12,

upload/docs/application/pdf/2024-09/2024-09-05_conditions-utilisation-ecuria_en_2024-09-25 10-50-7_866.pdf  (so-

CTYN K NpoLeccyanbHbIM JOKYMEHTaM JeNna B 3NeKTPOHHOM Buae; NoATBepxaeHue BpemeHn nogaun); Court of Justice of
the European Union. (n.d.). e-Curia. https://curia.europa.eu/jcms/jcms/P_78957/en/ (onucanue nogaun/noarsepxaeHus

eK, CoKpallleHue npoveccyanbHblx 3apepxek: Decision of the General Court of 10 July 2024 on the lodging and service
of procedural documents by means of e-Curia [2024/2096], 2024 0.). (L 2024/2096) (Aug. 12, 2024); Regulation 2023/2844.
OueHK EBPOKOMMCCUIA: BUAEOKOH(EPEHLIN 1 INEKTPOHHDBIA 06MEH YCKOPSAIOT NPOLECchl / COKPALLAKT ANUTENbHOCTb
(European Commission. (2020, December 2). Digitalisation of justice in the European Union — A toolbox of opportunities

TBEpXAeHMe 06Lel TeHaeHumm 3ddekTuBHoCTH: European e-Justice Strategy 2024-2028, 2025 0.). (C 2025/437).
Communication from the Commission to the European Parliament, the Council, the European Economic and Social Commit-
tee and the Committee of the Regions, DigitalJustice@2030, COM (2025) 802 final (Nov. 20, 2025), https://commission.europa.
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AOCTYN. B T0 e BpeMs B HayuHOW cpeae 06palaloT BHUMaHNE Ha HOBble PUCKM: LM(POBbIE NAaT-
(hopMbl, O CyTY, HABA3bIBAIOT ONPee/IeHHbIe CTaHAAPTU3MPOBAHHbIE ANITOPUTMbI AENACTBUIA, UTO MO-
KET OrpaHNuMBaTh NMPOLECCYanbHYto TNBKOCTb 1 YCMOTpeHMe Cyaen. Poccuitckne 1 MeXayHapoaHble
3KCMepTbl YKa3blBAIOT, YTO KOAMPOBaHME NMPOLEAYPHbIX HOPM B MporpammHom obecneueHun Cyna
BbI3bIBAET BOMPOCHI COXPAHEHUA CyAe6bHOI HE3aBMCUMOCTU 11 CMpaBeasMBOCTH, TPebys Hapnexa-
wero cyne6Horo ynpasnexus UT-npoektamu. EC cTapaeTcs pewatb 3T npo6nembl myTem paspa-
6OTKM peKOMeHJaLMIA Mo 3TMYHOMY Mcnonb3oBaHuio U u UT B cyaebHoli cepe v 06MeHa nyywmmi
NpaKTUKaMK Mexzy CTpaHamu-uneHamm”.

EBpasuiickuii IKOHOMMYECKUI CO03: NEPBbIE WArk K «LM¢ppoBOMY NPaBOCYAMI0»

MpaBoBbie acnekTbi

EBpa3nCKMI  IKOHOMUUECKMIA COI03, CO3AaHHbIA floroBopoM o0 EAIC 2014 ¥, umeer
COOCTBEHHDIA HaiHALMOHANbHbIA cyae6HbIM opraH — Cya EAIC (AeﬁCTByeT € 2015 r,, . MuHCK).
B 6a30Bbix HOpMaTuBHbIX akTax EAIC Bonmpochl yudpoBMu3aLmMm cynebHOro npouecca CnewuuanbHo
He pernameHTUPOBaHbl, OfHAKO HeobxoaumocTb mopepHuzaumn Cyma EAIC ¢ npumeHeHuem
LN POBbIX TEXHONOMI 0CO3HAETCA Ha BbICLIEM YPOBHE. B 2019 I. Ha MEXAYHAPOAHON KOH(epeHLuH,
nocBALWEeHHON naTunetuto lorosopa o EA3C, noguepkueanach ponb Cyfa B hopMupoBaHni NpaBomno-
PAAKA MHTErpaLyN 1 3ByYani NpeanoXeHns akTMBHee BHeAPATb INEKTPOHHble JOPMbI B3auMozel-
CTBUS C HaLLMOHANbHBIMI cyaamu 1 3assutensmun®. B 2023 r. cyabs Cyaa EAIC B. CeitTumoBa 3asBUnNa,
uTo AANA 06ECneueHns fOCTyna K npaBocyamto B Coto3e akTyasnbHbl «onepaTuBHble Cnocobbl LudpoBoil

v (Cm., Hanpumep: Council of Europe, European Commission for the Efficiency of Justice (CEPEJ), European Ethical Charter
on the Use of Artificial Intelligence in Judicial Systems and Their Environment app. |, at 15-16 (2018), https://www.coe.

HOCTb», PErynupyloT «cyaebHoe YCMOTpeHne» U BeyT K CTaHaapTu3aumn peuwennit); Consultative Council of European
Judges (CCJE), Opinion No. 26 (2023) on the Use of Technology in the Judiciary 56, 59-60 (Dec. 1, 2023), https://rm.coe.int/

npu paccMOTPEHUN Jen CNoCobHbI CHIKATb aBTOHOMUIO CYAEHHOro YCMOTPEHUs, BCTPauBaThb CMeLEHIUs NpYU Ha3Haue-
HUI CNYLWAHWIA N NOAPbIBATb NMPO3PAYHOCTb U ANENSALMOHHYIO MOAOTUETHOCTD); Reiling & Contini, 2022, § 5.1 (nokasako,
YTO NPU KOAMPOBAHMN NPOLEAYP Ha nnaTopme e-Justice hopManbHble CTaHAAPTI «BLIMBAKOTCA» B COGT, UTO OKA3bIBA-
€T CTaHJapTu3npylolilee BO3ENCTBIE U CHIKAET YCMOTPEHUe CeKpeTape, IopUcToB 1 B paae ciydaes — cynei); OECD.
(2025). Governing with artificial intelligence: The state of play and way forward in core government functions (Al in justice
administration and access to justice). OECD Publishing. https://www.oecd.org/en/publications/2025/06/governing-

TBEPXK[AAET CUCTEMHbIE PUCKN HEMPaBUIbHBIX Pa3paboTki u/unn ucnonb3oBaHus NN B chepe npaBocyauns 1 Heobxoam-
MOCTb FOCYAAPCTBEHHOIO OrPaHMUEHNS B LieNSIX MPeOTBPALLEHNS UCKAEeHNIA CTaHaapToB U npoueayp); Court of Justice
of the European Union. (2025, February). Annual Report 2024. The Year in Review. https://curia.europa.eu/panorama/2024/

JEMOHCTPUPYET CTaHAApTU3aLMIo Waros U cratycos); Globenko, 2021; Belyakova, 2024; Zanin, 2023; Shundikov, 2023;
Kukartseva, 2023; flantes, B. A. (2025). HelipoceTin KaKk yrpo3a pasBuTuio CyebHoM NpaKkTKIA 1 NpodeccMoHanbHas pu-

®  (Cm., Hanpumep, Aoknaabl H. B. Masnosoit u P. K. CapnekoBa B xofe MexayHapopaHoi KoHdepeHumu «MaTb net [loroBopy
0 EBPA3uiACKOM 3KOHOMUYECKOM COto3e: ponb Cyaan (. MuHck, 19-20 ceHTabps 2019 r.), opraHu3osanHoi Cynom EBpasuii-
CKOro 3KoHOMMYeckoro coobuiecTsa: Pavlova, 2020; Sarpekov, 2020.
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KOMMYHMKaLWN MeXIy CYAOM U YYaCTHUKaMMK Cynonpou3BOACTBA», OTMETUB HEOBXOAUMOCTb CPOY-
HoW LudpoBu3aumm pabotbl Cyaa EAICY, Takum 06pa3om, Ha YpoBHE 3asBNEHMI 1 PeKOMEHAALMN
(hopmupyeTcs 3anpoc Ha Co3faHMe NPaBoBOi 6a3bl INEKTPOHHOTO CyA0NPOU3BOACTBAY. B uacTHOCTH,
npegnaraeTcs BHeCTU u3meHeHns B Cratyt Cyaa EA3C, no3BonvB nofasaTtb 3afBAEHUA U Xanobbl
B 3NEKTPOHHOM BUAE C UCMOMb30BAHUEM 3NEKTPOHHON NOANMCH, @ TAKKE 3aKPenuTb BO3MOXHOCTb
AVCTAHLMOHHOTO YYacTMs CTOPOH B 3acefiaHusx. B noka ewwe pepkoil npaktuke Cyaa EAIC yxe 6binm
npeLeneHTbl, KOrAa AOKYMEHTbI OT CTOPOH MPUHUMANNC MO INEKTPOHHOI NOUTE B UCKIOUNTENbHBIX
CUTYaLLMAX, OAHAKO 3TO He odhopMNeHO HOpMaTUBHO. Kpome Toro, rocynapctea — unebl EAIC npeg-
NPUHUMAIOT Wark ANA B3aUMHOTO NPU3HAHNA 3NMEKTPOHHbIX JOBEPEHHbIX CEPBUCOB (3NEKTPOHHBIX
MOANMCENA, NOUTOBbIX CEPBUCOB) B pamKkax peanusauuu «Liudposoi nosectkn EAIC 1o 2025 roga»,
YTO €034ACT OCHOBY AN OPUANYECKON CUNbI INEKTPOHHBIX OKYMEHTOB B HafHALMOHANbHOM CYy-
ponpousBoacTse. Moka xe kaxgoe obpawenne B Cyg EAIC odopmnsercs Ha bymare u Hanpas-
NIAETCA 3aKA3HOW MOYTOW NGO KypbepoM, UTO CO3[AET M3AEPKKM No BpemeHu. DopmupoBaHue
NpaBoBOi 6a3bl INEKTPOHHOTO npasocyans B EAIC TpebyeT COMMAcoBaHHbIX YCUIMIA: OUEBUAHO,
YTO HOPMATUBHbIE U3MEHEHNS AOMKHBI 6bITb YTBEPXKIEHDI HA YPOBHE Bbiclwero EBpa3miickoro cose-
Ta NN NOCPeACcTBOM nonpasok K loroopy o EAIC, uTo6bl NpuaaTb 3NEKTPOHHBIM KOMMYHUKALNAM
0PUANYECKYIO 3HAUUMOCTD.

TexHuyeckue peweHus

Ha Tekywuit momeHT Cya EAIC He pacnonaraet NONHOLEHHOW COGCTBEHHOI INEKTPOHHOI NiaT-
(hopmoi nopgaum JOKYMEHTOB, conoctaBumol ¢ e-Curia. OpuumansHbin cainT Cyaa EAIC ny6nunky-
€T UH(OPMALMIO O NOAAHHBIX AeNaX U BbIHECEHHBIX PELIeHUAX, OAHAKO UHTEPAKTUBHbIE CEPBUCI
[N CTOPOH OTCYTCTBYIOT (HET NNUHBIX KABUHETOB AN1A NOAAYN U OTCIIEXMBAHMA UCKOB). B gon-
rOCPOYHOI MepcnekTMBE 06CYWAAETCA CO3AaHNe 3NEKTPOHHOTO kabMHETa 3asBUTeNs Ha caiTe
Cyaa, rae ynonHOMOYEHHble NpeacTaBuTeNM CTOPOH MOTNK 6bl ABTOPM30BATLCA 1 3arpyxaTb nNpo-
LieccyanbHble JOKYMeHTbl. Takoi KabUHeT npeanonaraeT UCNONb30BaHME NPOBEPEHHbIX CPEACTB
ayTeHTU(UKALUN — HANpUMep, UHTErpaLmMio C HALMOHANbHBIMI CUCTEMAMI 3NEKTPOHHOTO npa-
BUTENbCTBA UMW NMPUMEHeHNe ABYX(AKTOPHOW MAEHTU(MKALMM C 3aLLMTON OT HeCaHKLMOHMU-
POBAHHOTO A0CTYNa. HeoTbemMnemblil 3NeMEHT — BHEAPEHWUe 3NeKTPOHHON LUcPOBOM NOANMCH
(3UN), npusHaHHoi Bcemu rocymapctBamu EAIC, ANns YAOCTOBEPEHUS MOAAHHBIX 06palleHuit
W NPOLEeCCyanbHbIX AOKYMEHTOB. TeXHUUeCkU 310 TpebyeT B3aUMHOW [OBEPEHHON MHAPACTPYK-
Typbl: BO3MOXHO, OMOPa Ha poCCUIACKYI unu benopycckyto cuctemy Banupaumum UM nu6o cospa-
HWe HafHALMOHANbHOTO YAOCTOBEPAIOWEro LeHTpa B pamkax EAJC. Ewe ofHO HanpaBneHue —
OpraHu3auns BUAeO-KOH(epeHL-CBA3N AN cyaebHbiX 3acepaHuit. Moka Bce 3acefaHus Cyaa

2 PoCCHIICKOe areHTCTBO NpaBoBONl U cyne6Hoi uHdopmaumu (PAMCK). (2023, 25 centabps). Cyd EAIC Hymdaemcs

- Cm., Hanpumep: Pavlova, 2020; Sarpekov, 2020.

2 (M., Hanpumep: noctaHosnexne bonbwoi konnerun Cyaa EAIC ot 7 utonsa 2025 1. no aeny P-3/25 (c. 4; 3adukcupoBato,
uT0 30 WtoHs 2025 1. B CyA N0 3NEKTPOHHOI NOYTE NOCTYNMAM ABA 3aABNEHNS 06 OCTaBNEHUN 6e3 PacCMOTPEHNs paHee
nogaHHoro obpalienus); Cyn EBpasnitckoro 3koHoOMUUECKoro cotosa. (2024). Mpakmuyeckue pekomeHdayuu Mo cocmas-
JIeHUI0 3a5i6/1eHUll 0 paspeweHuu Cnopa u xanob Ha peweHus Konnezuu Cyoa ons xo3aticmeyouux cyébekmos u Eepa-
3utickoli skoHomuyeckol Komuccuu. (n. 9 pasa. «HocUTen»: 3aABNEHIE U NPUIOKEHNA NPEACTABASIOTCA B OAHOM IK3EM-
nnspe Ha 6yMaxxHoOM HocuTene u Ha anektponHom (USB/CD)); c. 10 (n. 5: npyu HanpasneHnu xano6bl CnejyeT yBeaoMuTb
Cya no 3neKTPOHHOW nouTe); ¢. 11(n. 7 pasa. «Hocutenu»: no xanobam Tpebyetca Ta xe hopma).
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EAIC npoxoasaT ouHo B MuHCKe, ofHaKo, yunTtbiBas reorpacuio Coto3a, npopabartbiBaeTcs uaes
[aTtb CTOPOHAM BO3MOXHOCTb y4acCTBOBATb AWUCTAHLIMOHHO. 3aMeCTUTeNb rMaBbl AAMUHUCTPALIMN
Mpesnpenta Pecny6nukn benapycb Onbra Yynpuc B 2024 I. OTMETUAQ, YTO «NpefocTaBneHune
OHNaNH-foCTYNa K cyaebHbIM 3aceaaHnam» Cyaa EAIC — BawHas, XoTa W He Gnukaillas, nep-
CnekTUBa®. 310 Morno 6bl NPOUCXOAMTL Yepe3 3alLMLeHHY nnathopmy BuaeoKOHDEepeHLMi
(no aHanorum ¢ peweHnAMM, MPUMEHSEMbIMU B CyAax roCyAapcTB-usieHoB, Hanpumep, BKC
yepes CMewunanu3MpoBaHHbIA MPOrpaMMHbIA KOMNnekc)*. [na nogrotoku Kk 3tomy Cya
EAIC TeXHMUECKM OCHALLAETCA: U3BECTHO, YTO 3aN 3aCefaHNil 060pyA0BAH CUCTEMAMM AYAN03aNNCH
W BO3MOXHO, CpeACTBaMU ANA MNOAKNIOYEHUA BUAEO; NPOBOJATCA YyyebHble WUCMbITaHMA
AMCTAHLMOHHBIX COeAMHEHUI. HakoHeLl, 3NeKTPOHHbIA apxuB U 6a3a cyae6Hoi npakTukn Cyaa
EAIC — ewe OAMH HEO6XOAMMbIA KOMMOHEHT. B benapycn HaumoHanbHbll LEHTP NPaBOBOK
UHOPMALNN YKe NHULMATUBHO Co3Aan 6aHK faHHbIX «CyfebHas npakTuka» Ha HauuoHanbHOM
NpaBoOBOM MHTEPHET-NOpTANe, e pa3melLleHbl oundpoBaHHble TekcTbl 381 pewenus Cyaa EAIC.
0aHako oduumanbHo pewerns Cyaa EAIC He MHTErpUpPOBAHbI HU B OfMH 06LLeeBPA3NNCKIIA PecypC,
HU B HaLMOHaNbHble NpaBoBble 6a3bl rOCYAaPCTB-UNeHOB. [pencTouT pa3paboTaTb eanHyI dek-
TPOHHYI CUCTEMY Ny6AMKALMM 1 NoUCKa pewweHni EAIC, BO3MOXHO Ha 6a3e caiTa Cyfa unu nop-
1ana EA3C, uTo NOBbICUT NPO3PAYHOCTDb U NPeACKa3yemMoCTb NPaBoNpUMEHeHNS.

OueHka 3 GeKTMBHOCTH (NPOrHO3 M TEKYILLAA cUTYaLMS)

MockonbKy LudpoBu3auums npaBocyans B EAIC HaxoauTcs B Hauane nyTu, ee 3heKT noka HOCUT
NoTeHUMaNbHbII XapakTep. JocmynHocmb nNpasocyous B HafHaLMOHANbHOM U3MEPEHUI ceiuac
OrpaHuyeHa: Hanpumep, X03ANCTBYIOLME CY6bEKTbI U3 KasaxcTaHa Mnm Kblprbi3cTaHa, Xenatwume
06anoBatb akT E3K, CTankusaTca ¢ A3bIKoBbIM 6apbepom (paboume a3biku Cyfa: pycckuil U, Bo3-
MOXHO, aHIMUACKNIA) U NPOLLEAYPHBIMI CNOXHOCTAMM NOAAUN JOKYMeHTOB B Mutck (Diyachenko &
Entin, 2017, pp. 67-72). BHeapeHue 3NeKTPOHHOTO KabUHETa 1 OHNANH-MOJAYM UCKOB PE3KO MOBbI-
c1no 6bl JOCTYMHOCTb, YCTPAHUB HEOOXOAMMOCTb (hN3MUECKON NepechbiKi JOKYMEHTOB 1 INYHOTO
NPUCYTCTBMA NPYU Nofaue. 3To 0CO6EHHO 3HAUNUMO NS XO3AUCTBYIOLNX CYOHEKTOB, OCYLIECTBNAID-
WMX AeATEeNbHOCTb B YAANEHHbIX pernoHax rocygapcrs-uneHos EAIC. Pa3Butne ANCTaHLMOHHbIX
thopm B3aumogeiicteus ¢ Cyaom Coto3a Cnoco6HO CHU3UTL NPOCTPAHCTBEHHbIE 1 OPraHN3aLLMOH-
Hble 6apbepbl OCTYNA K HafHALMOHANbHOW cynebHON 3aluTe. B JaHHOM KOHTEKCTe peub MAeT
He 0 «MpUBAMKEHUN NPABOCYANS K TPXAAHNHY» B KNACCUYECKOM CMbICE, @ 0 YHKLMOHANbHOM
YNpoLeHUM A0OCTYNa K CYAeOHbIM MeXaHU3MaM UHTErPALUOHHOIO 06bEANHEHMA ANA SKOHOMUYe-
CKUX CY6bEKTOB, BOBMEUEHHbIX B TPAHCTPAHUYHbBIE IKOHOMUYECKNE OTHOLWEHUA. [1po3payHocmb
peatenbHocTi Cyaa EAIC yacTuHo obecneumBaetcs ny6nukalumuen peweHuin, Ho CTpadaeT u3-3a
OTCYTCTBUS YAO6HDBIX MHCTPYMEHTOB MX MOWUCKA M aHanu3a. LudpoBas 6a3a [aHHbIX pelleHNid
C PaCWINpPEHHBIM NOMCKOM MO KKUEBbIM CI0BAM U TeMaM, OTKPbITas 06LeCTBEHHOCTH, NOBbICUT
NPO3payYHOCTb M Hay4HYI0 NPOpaboTKy WHTErpaLnoHHOro npasa. Ckopocmb paccmompeHrus oen
B Cyne EAIC TeopeTnueckiu morna 6bl BO3pacTyh ¢ Ludposm3aLMeit: faxe npu He6ONbLWOM Konnye-
cTBe fien (B cpejiHemM HeCKOMbKO B rof1) 3NEKTPOHHAA KOMMYHUKaLMA N03BONNAA 6bl COKPATUTb CPO-
K1 06MeHa JOKyMeHTamMu 1 NOArOTOBKM NO3MLMIA CTOPOH. Hanpumep, cernuac nepecbiika 3anpoca
UNW JOKA3aTeNbCTB NOUTON MOXET 3aHMMATb HeJleNnu, Toraa Kak 3NeKTPOHHaA nojaua — MUHYTDI.

% benopycckoe TenerpadHoe areHTcTso. (2024, 21 Hos6pA). Uynpuc: BXHO BHEAPATb LMGPOBOI KOMMOHEHT B ieATeNb-
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Kpome TOro, BUAE0-KOH(epeHL-CBA3b fana 6bl BO3MOXHOCTb ONEpaTUBHO 3acnylWwKuBaTbh Npea-
CTaBUTENel CTOPOH, IKCNEpPTOB 6€3 OpraHU3aLMOHHbIX 3afiepXek. 3awuma npas y4acmHuKkos
npoyecca B UNGPoBON Cpefe — KNIUEBON MOMEHT: HeO6XOAMMO 06ecneunTb, YTO6bl Nepexos
K 3N1eKTPOHHbIM (hOpMamM He YwWweMmnsn npaB Ha CnpaBejuBoe pa3bupatenbcTBO. BaxHo coxpa-
HUTb MPUHLXN PABHONPABUA CTOPOH (Hanpumep, rapaHTUPOBATb, UTO BCE UMEKT PaBHbIA 4OCTYN
K TEXHONOTMAM, NPeOCTaBNATb aNbTePHATUBbI B CNyYae TeXHUYECKUX C60eB), KOHDUACHLMANb-
HOCTb COBElLAHUI CYAel, HAAEXHYI0 3alLUTy NOJABAEMbIX B 3NEKTPOHHOM (hopMe AoKa3aTenbCTs
oT noaaenku. B atom cmbicne EAIC MOXeT onupatbecs Ha cTaHAapTbl EC B 061aCTy 3aWuTbl AaHHbIX
(GDPR) 1 Ha nyuwme HaLunoHanbHble NpakTuky (B Poccuu, KasaxcraHe ye ecTb ONbIT 3NEKTPOHHO-
ro NpaBoCyAns B HaLMOHaNbHbIX Cyaax ¢ cobntogeHnem rOCToB 6€30MacHOCTH (Baimoldina, 2024,
p. 44). B LLenom 3KCNepTbl CXOAATCA BO MHEHUM, uTo Uudposusaums Cyaa EAIC npu nonuTHYECKoi
noafepxke cnocobHa moaepHNU3MpoBaThb cynebHyto cuctemy Cokosa, caenas ee 6onee 3pdekTus-
HOM, OTKPbLITOI M OPUEHTUPOBAHHON HA MOTPEOHOCTM YUACTHUKOB IKOHOMUUECKMX OTHOLIEHWN,
thopmupytowmmcs B ycnosusx uudposoii TpaHcdopmanum XXI B.2° OaHaKo Ans peannsauum 3toro
noTeHuMana npeacTouT NPeofoneTb MHEPLUI0 U CKENTULU3M, @ TAKKE BIIOXUTHCA B CO3faHue
coBpemeHHOoW UT-nHpacTpyKTypbl.

MEPKOCYP: orpaHnyeHHoe npuMeHeHne 31eKTPOHHOIO CY/0npon3BoACTBA

MpaBoBbie acnekTbl

MexaHusm paspewenus cnopos B MEPKOCYP 3HaumtenbHo otnuuaercs ot EC u EA3C.
B ocHoBe — MpoTokon OnuBoc 2002 . O peweHUu CNOPOB, KOTOPbIA YUpesnn MHOroypOBHe-
BYIO apbuTpaxHylo cuctemy®. Mpu BO3HUKHOBEHWW CMopa rocyAapCTBa-yyacTHUKKM CHavana
NpoBOASAT NPsAMble NEPeroBopbl; €CAN COrnalleHne He JOCTUTHYTO, CO3AAeTCA TpubyHan ad hoc
(BpemeHHbII TpeTeickmMiA Cya) U3 Tpex apbuTpoB ANs PaccCMOTpeHUs KOHKpeTHoro cropa (Avila
Paz de Robledo, 2007). PewweHue 370ro TpU6YHana MOXeT 6biTb NePecMoTpeHo MOCTOSHHbIM PeBu-
3MOHHbIM TPpubyHanom (Tribunal Permanente de Revision, TPR, ganee — MPT), KOTOPbIA HAXOAMUTCA
B I. AcyHCboHe. NPT coCTOUT U3 wecT apbuTpos (N0 0gHOMY OT NATM CTPaH U OFUH 3anacHoi)
1 BbICTYNaeT CBOEro poAa anennALMoHHON UHCTaHLMen. CnepyeT oTMeTUTD, uTo NPT He sBnseT-
S NOCTOSAHHO AelCTBYIOWMM cyfoM, kKak Cyn EC; OH co6upaeTcs 3NM30AMYECKM MPU HANNYMM
aen. MpasoBas 6a3a (yHKuMoHnposaHus MPT n apbutpaxeil — Mpotokon ONUBOC 1 PernameHT.
CneumnanbHbIX NONOXKEHNI 0 LUGPOBOK NoAaue JOKYMEHTOB UM AUCTAHLMOHHOM PAacCMOTPEHUU
B 3TUX aKTax M3HauanbHO He 6bINO, UTO OTPAXKAeT YPoBeHb TEXHONOTMI Hauana 2000-X rr. OfHaKo
B MocnefHue rofbl B pamkax Pa6oueit rpynnsl MEPKOCYP no npaBoBbiM BOMpOCaM MOAHMMAET-
CA TemMa mojepHuU3aLmn npoueayp. B yuactHocTu, rocygapcTsa 06MeHUBAKOTCA HOTaMU O BO3MOX-
HOCTU HanpaBneHUA MaTepuanos Aen B ANeKTpOHHON (opme. Tak, B okTAGPe 2023 I. Ha 3acefaHum
®opyma ueHTpanbHbix opraHos MEPKOCYP no npaBoBbiM BONpPoCcam 6bi10 NOAYEPKHYTO 3HaUeHue
3NeKTPOHHOro 06MEeHa 3anpocami 0 NPaBOBON MOMOLLY MEXAY CTPaHaMW. B xofie 3TOro coBeLaHns
npeacTaBuTeN JOTOBOPUANCD, UTO, Hanpumep, Mepy (accoUMMPOBAHHDIN uneH) BYAeT NPUHUMATD
0T bpa3unuu 3anpocbl B 3NeKTPOHHOM BUfe HapaBHe C APYrMMn CTPaHAMK, FAe 3Ta NPaKTUKa yxe

% MOCKOBCKUI FOCYapCTBEHHbIA UHCTUTYT MEXAYHAPOAHbIX oTHOWeHNIA (MTUIMO). (2025, 17 anpens). KondepeHuus «UH-
TerpaLmMoHHble mpolecchl B EBpasuu: coctosiHue, BbI30BbI, nepcnektusbi» [HoBocts]. https://mgimo.ru/about/news/
departments/konf-integratsionnye-protsessy-v-evrazii-25/
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HanaweHa?. Kpome Toro, Ha ypoBHe MUHUCTPOB tocTuLum MEPKOCYP nnanupyetcsa npuHATb fekna-
pauuio 0 NOOLWPeHUU Nepexoda Ha INEKTPOHHOE AeN0NPOM3BOACTBO NPU MEXTOCYAaPCTBEHHOM
B3aMMOZJENCTBIN CYAOB W LEHTPaNbHbIX 0praHos®. Takum o6pa3om, npasoBas 6a3a MEPKOCYP
B UacTW LM(POBU3ALNN HAXOAMTCA HA CTafuM HOPMIUPOBAHNSA Yepe3 COrnalleHns 1 AeknapaLuum
0 COTpPYAHMYECTBe, X0TA (hopmanbHble NpaBuia apbUTPaXXHOro NpoLecca noka He 0GHOBMEHDI.

TexHuyeckue peweHns

B cuny orpaHuWyeHHOro umcna CnopoB M OTCYTCTBUS MOCTOSHHOW CYAeNCKOW WHQPACTPYK-
Typbl MEPKOCYP He co3pan efuHOro 3NeKTpoHHOro noprana Afis nojayn UCKOB KaK TaKOBbIX:
obpalleHns B apbuTpax oopMAAITCA NO JUNNOMATMUYECKUM KaHanam Mexay rocyaapcreamu-
uneHamu. Tem He MeHee HeKOTOpble TeXHWYEeCKMe 3NeMeHTbl INEKTPOHHOro NpaBoCyAMA npu-
meHstoTcA. Bo-nepebix, Cekpetapuat NPT BeaeT 3NeKTPOHHBIA apXUB PeLeHNn U 3aKKUeHUH.
OduumanbHbiii Be6-cait NPT ny6nukyet TekcTbl Beex laudos (apbuTpaxHbix peweHunii) u opiniones
consultivas (KOHCYNbTaTUBHbIX 3aKNKOUEHMIA) HA UCMIAHCKOM W MOPTYranbCKOM, @ TaKKe HOPMaTHB-
Hble [OKYMEHTbI, UT0 06ecneunBaeT OTKPbITHIA AOCTYN K npakTuke MEPKOCYP B oHnaiiH-pexu-
me (https://www.tprmercosur.org/es/opi_consultivas.htm). Bo-BTopbiX, B yCNoBUAX naHgemuu
COVID-19 BnepBble 6biN ONPOBOBAHDI AMCTAHLMOHHbIE dhopmaTbl: N0 ceegeHusm CMU, HekoTo-
pble COBelaHns apbuTpoB U KOHCYNbTaLumM CTOPoH B 2020-2021 rr. NPOBOAUNNUCH B PeXUMe BU-
[e0KOH(hepeHL M, X0Ta O(hULMANbHO 3TO He aduwmMpoBanoch. Mo kpaiiHeil mepe, CoBeT rnas
cyneit ctpaH MEPKOCYP (HedhopMmanbHblit )OPYM HaLMOHANbHbIX CYAe6HbIX OpraHoB) B 3TOT ne-
PUOA nepelwen Ha OHNaiH-3acefaHus. B-tpetbux, MEPKOCYP nHBecTUpyeT B 06LMe NpOeKTbl
Mo WHTErpaLun MHGOPMALMOHHBIX CACTEM CYAEBHbIX BNacTeil rocyAapcTB-yuacTHuL,. Hanpumep,
IeiCTBYET IKHOaMepUKaHcKkan HdopMaumoHHas ceTb IberRed (https://iberred.notariado.org/),
K KOTOpPOW npucoenuHeHbl W cTpaHbl MEPKOCYP, o6neruatouas 06mMeH cyae6HbiMK yBesome-
HUAMN B 3NEKTPOHHOW hopme (MPOEKT MOXOXWA MO Uaee Ha eBpOMenckyl cuctemy e-justice,
HO B NlaTuHcKoi Amepuke). limetoTca HapaboTKu NO Co3aaHuMio nnatdopmbl Ans obMeHa cyae6-
HbIMU opyyeHnamu (aHanor esponeiickoi e-CODEX, Ho B 60nee CKpOMHOM MacluTabe). OTaenbHO
CTOUT YNOMSAIHYTb, UTO cpeamn cTpaH MEPKOCYP ypoBeHb LMdpoBu3aLun npaBocyans HepaBHoMe-
peH: bpasunua n ApreHTHa AOCTUMN 3HAYUTENbHOMO Nporpecca (CMCTeMbl 3NeKTPOHHOrO Npo-
uecca — Projudi u Ap., — NO3BONSAIOLWME NOMHOCTbIO 3NEKTPOHHOE BefieHMe fien B cyaax obuuen
opucaukuun, https://www.tjpi.jus.br/), Toraa kak Maparsai, Ypyrsai u bonusna HaxoaaTca B npo-
uecce pecopM. 3TU HaLNOHANbHbIE AOCTKEHUS YACTUYHO CO3AAIOT PYHAAMEHT AN HafHALMO-
Ha/NbHOTO YPOBHA; HanNpumep, ecnu BCe CTPaHbl-yYaCTHULbI BHEAPAT COBMECTMMble MeXaHW3Mbl
3NeKTPOHHON MOANUCYA W JOKYMEHT0060pOTa, TO 1 Ans MEPKOCYP cTaHeT npouie noctpouTb 06-
Lyt LN POBYIO MNNOLAAKY.

OueHka apdeKTUBHOCTH

JocmynHocmb npasocydus Ha ypoBHe MEPKOCYP TpaaMLMOHHO OrpaHueHHa, NOCKONbKY YaCTHbe
NNLA HANPAMYIO He MOTYT MHULMUPOBATh pasbupatenbcrsa B NPT (ToNbKo uepes cBOM rocyaapcTsa,
X0TA CT. 39-44 MpoTokona OnMBOC AOMYCKAKOT MeXaHW3M denuncia ANs YacTHOTO NuLa, Tpebyiowiero

7 Ministério da Justica e Seguranca Piblica. (2023, 19 okta6ps). Mercosul discute acesso a Justica e aprofunda digitalizagdo
da cooperagdo juridica [MEPKOCYP o6cyxaaeT oCTyn K NPaBOCYANIO U yrybnseT unhpoBu3aLmnto pULNYecKoro co-
TpyaHuuectsa) (o6HoBneHo 20 okTAbps 2023 r). https://www.gov.br/mj/pt-br/assuntos/noticias/mercosul-discute-
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OT HaWMOHANbHbIX CeKuniA Tpynnbl O6WEro pbiHKa WHUALMMPOBATb pasbuparenbcTBo)”. Moatomy
BNUsHME LMPOBU3ALMN HA AOCTYMHOCTb ANA 6U3HECA UAKM rpaxaaH onocpenosaHHo. OAHakKo B ciy-
yae, ecni Crnop HauMHaETCA, INEeKTPOHHbIe KOMMYHUKALMIN MeXAy HaLMOHANbHbIMW OpraHamn moryT
YCKOPUTb 1 06NnerunTb yyactme CTOPOH. Hanpumep, BO3MOXHOCTb NOJauN JOKYMEHTOB rocyAapcTaa-
Mu-yyactHukamn B Cekpetapuat NPT no 3awuweHHOMyY 3NEKTPOHHOMY KaHamy yckopuna 6bl dop-
MMpOBaHMe ap6uTpaxei. Mpo3payHocmp MexaHu3Ma paspelleHns cnopos B cucteme MEPKOCYP
HOCUT yMepeHHbIIA XapaKTep: XOTA apbUTPAKHBIE peLleHis NOANeXaT Ny6AuKkoBaHmIo, camn paséupa-
TeNbCTBa NPOBOAATCA B 3aKPLITOM hopmaTe, 6€3 Ny6MUHbIX CNYLWAHMIA, YUACTUS TPETBUX UL U OTKPbI-
TOro JOCTYNA K NPOLECCyanbHbIM Matepuanam. BeefieHne OHNANH-TPAHCNALMIA 3acefiaHui apbuTpa-
KEN UK XOTS Bbl NY6NUKALMSA PACTUCAHNS U NPOLLECCYANbHBIX AOKYMEHTOB MOBbICUAO Hbl OTKPLITOCTD,
OIHAKO NOKA TaKoe He MPAKTUKYeTCs. TeM He MeHee BbIXOf B OHNMAMH YXe OCYLLEeCTBASETCA B YacTyh
npocseleHus: MPT, no3uuMoHMpya cebs Kak «iopuanueckas cronuua MEPKOCYP», opraHusyer Be-
OUHAPbI 1 BbIKNAAbIBAET MH(OPMALMOHHbBIE MAaTepUanbl HA CBOEM CailTe. CKOPOCMb paccMompeHus
cnopos B MEPKOCYP TpyaHo cpaBHMBaTh ¢ EC U3-3a 0UeHb HEBONbLIOrO KonuuecTsa fen (HeCKonbKo
[ecaTkoB 3a 6onee uem 20 net). B uenom apbuTpaxHbie npoueaypbl no Mpotokony OAMBOC paccum-
TaHbl Ha MecAupl. Lndpousaums cnocobHa yCTpaHUTb HEKOTOPbIE 3aAEPXKKN, HAaNpuMep YCKOPUTb
KOMMYHUKALWI0 MEXAY HALMOHANbHBIMU KOOpAMHATOPaMI Cnopa. HepaBHMIA npumep — AOCTUIHYTas
[0roOBOPEHHOCTb O B3aMMHOM MPU3HAHUM 3NEKTPOHHDBIX 3aMpocoB 06 06MeHe JokymeHTamu ¢ Mepy™®,
NO3BONAKWAA He WAaTb GYMaXHbIX OPUrMHANOB. ITO YCKOPUT COTPYAHUYECTBO MO MPaXAAHCKO-
NPaBOBbIM BONPOCAM, YTO KOCBEHHO YNYULIAET U UHBECTULMOHHBINA KNMMAT. 3awuma npas y4acmu-
koe B undposom acnekte ans MEPKOCYP noka He cTana npefMeToM OTAeNbHOro aHanu3a. Mockonbky
CMopbl BEAYTCA TOCYAAPCTBAMM, KHOUEBOM MOMEHT — 3alLuTa KOH(UAEHLMANBHOCT 06MEHA No3u-
LMAMU. INEKTPOHHAA CBA3b uepe3 be3onacHble kaHanbl (Hanpumep, 3awWnhpoBaHHas 3NEKTPOHHASA
noyTa MEXy MAHUCTEPCTBAMM MHOCTPAHHDIX ENT) Y)Ke NPUMEHSETCS M CUMTAETCA HAAeXHON. Ecnu ke
B 6yaywem MEPKOCYP noiiet no nyTu A0NYcKa YacTHbIX CTOPOH K nnatdopmam oHNailH-pa3peLleHins
cnopos (online dispute resolution, ODR) Ans paccCMOTPeHUA TPAHCrPAHNUHbIX CNOPOB (Hanpumep, no-
TpebuTenel B pamkax pernoHanbHOrO PbiHKa), TOMA Hafo BYAET yuMTbIBATH BONPOCHI OPUCANKLNM,
NPMMEHUMOTO NPaBa U UCMONHEHNs peleHnit B LMdpoBoi cpene. Moka TakiMe NPoeKTbl HaxoAATCs
Ha 31ane 06CyXaeHNN, Npuyem ckopee nop 3ruaok OpraHn3aLym amepruKaHCKIUX rocyfapcTs ANs Beei
Natunckoit Amepukiu (Szlak, 2012, pp. 542-545), uem B camom MEPKOCYP.

B uenom moxHo KoHcTatuposarb, uto MEPKOCYP otctaer ot EC B MHCTUTYLMOHANU3ALMUMN IMeK-
TPOHHOTO NMPABOCYANS: OTCYTCTBYET MOCTOAHHBIA CYA, HET XeCTKOW NoTpe6HOCTU B CO6CTBEHHON
undpoBon nnatopme n3-3a HU3KOW Harpy3kn. OfHAKO MHTErpaLMOHHbIE 33JauK, Takne Kak ynyu-
LeHNe B3aUMHOr0 JOCTYNa K NpaBocyauto rpaxaaH crpad MEPKOCYP, ctumynupytoT XoTs 6bl orpa-
HUYEHHYIO LM(POBU3ALMIO NPOLIECCOB B3anMogeicTIs (NMpaBoBas NOMOLLb, NPU3HAHME PeLIeHWi).
B 2022 r. MMHUCTPbI HOCTULMKM CTPAH-YYACTHUL, 06CyaMAM «yrny6nenue undposusauun opuande-
CKOTO COTPYAHWUUECTBA», UTO CBUAETENLCTBYET O MOMMTUYECKON BOME K Mporpeccy™. BO3MOMXHO,

»  Olivos Protocol for the Settlement of Disputes in MERCOSUR, Feb. 18, 2002, https://www.mercosur.int/?wpdmdl=
63394 (entered into force Jan. 1,2004).

% MERCOSUR. (2019, 11 neka6ps). Acuerdo de reconocimiento mutuo de firmas digitales en el MERCOSUR [CornaweHue o B3a-
UMHOM npu3HaHuu uudpoBbix noanuceit B MEPKOCYP. https://www.mercosur.int/acuerdo-de-reconocimiento-mutuo-
de-firmas-digitales-en-el-mercosur

% Pena, C, Zelicovich, J., Thorstensen, V., & Mota, C. (2023). MERCOSUR: Strategic divergences and pragmatic consensus
(Mercosur Report No. 26). Inter-American Development Bank (INTAL). https://publications.iadb.org/publications/english/
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co BpemeHem MEPKOCYP mpuaeT K CO37aHWi0 HeKoero mofo6us eAMHOro 3MeKTPOHHOTO OKHa
AN TpaHCrpaHUUHbIX opuauueckux ycnyr (aHanor e-justice Portal EC, HO ¢ yueTom ABYX ohuLuanb-
HbIX A3bIKOB: MCNAHCKOrO M MOPTYranbCKoro).

ACEAH: KOOpPANHALMA HaLlMOHANIbHBIX NHULIUATAB W OTCYTCTBME HaZlHALLMOHANbHOIO CYyAa

MpaBoBbie acnekTb

B oTnnume ot npegblaywux o6beanHeHnit ACEAH He pacnonaraeT noCTOAHHO AEMCTBYIO-
WM CynebHbIM OpraHoM, CNOCO6HbIM paccMaTpMBaTb CNOPbI MEXAY YYaCTHUKAMKU UHTErpaLum
WU MeXay YacTHbiMK nuuamn u rocypapcreamu. CornacHo Ycrasy ACEAH 2007 1. cnopbl mex-
Ay rocyfapcTBamMn paspeLaroTca MUPHbIMU CpeacTBaMu, BKIoUas neperoBopbl, KOHCYNbTaLuu,
NOCPesHUYECTBO U BCTPEUM CTAPLIMX JOMKHOCTHBIX UL, N0 IKOHOMUKE CTPAH-YYaCTHULZ, Takxe
B paMKax IKOHOMMUYECKUX cornaieHnit ACEAH felicTBYeT MexaHu3M, NOX0XMil Ha BTO: co3patoTcs
ap6uTpaxHble naHenu ad hoc U3 IKCNepPTOB ANS PACCMOTPEHMS CNOPOB O TONKOBAaHWUM COrnalle-
HUA, C NOCIEAYIOUAM BO3MOXHbIM anennaLMOHHbIM PAacCMOTPEHNEM (XOTA MOCTOSHHOrO anen-
NAUMOHHOTO OpraHa Het)®. Takum 06pa3om, roBOpUTL 0 «cyaebHoM npouecce» B ACEAH MOXHO
YCNOBHO — CKOpee 3T0 apomTpaXHO-AuNnoMaTnyeckmne npoueccol. Tem He meHee ACEAH npeg-
NPUHUMAET KONNEKTUBHbIE YCUIUSA MO MOAEPHU3ALMM NPABOBOI Chepbl C yueToM Ludposoi
3noxu. MPUHAT pAj COrnacoBaHHbIX LOKYMEHTOB, Hanpumep, baHrkokckas uudposas feknapa-
una ACEAH 2019 r., koTopas XoTs U (hOKYCMpYeTcs Ha LM(POBON IKOHOMUKE, HO 3aTparuBaeT
1 aCNeKTbl 3NeKTPOHHON MAEHTU(UKALMM, 3aLNTbI AAHHBIX U KW6ep6e30nacHOCTM — Heobxoan-
Mbl€ MPeANOCHINKN NS INEKTPOHHOTO NpaBocyaus. Kpome Toro, B chepe yronoBHOro npasocy-
Auna ACEAH cotpyaHuuaet no nuHuu ACEAHANON (ceTb nonuuenckoro cotpyaHnuectsa) n ASEAN
Mutual Legal Assistance Agreement, rne BCE aKTUBHee WCMONb3YIOTCA 3NEKTPOHHbIE CPeacTBa
KOMMYHMKaLWN 4N 06MeHa 3anpocami 0 NpaBoBoii nomoluu. 0cobyto ponb urpaet CoBeT rnas-
HbIX cyaeit ACEAH (Council of ASEAN Chief Justices, CACJ) — HeMHTErpaLMOHHbIA OpraH, o6bean-
HAKOWMIA PYKOBOAMTENEN BEPXOBHbIX CyA0B 10 cTpaH ACEAH. CoBeT He ABNAETCA HaJHALNOHaNb-
HbIM CYZJOM, HO CNYXUT NNATdOPMON AN1si 06MEHa OMbITOM 1 BbIPAGOTKM 0611X noaxoaos. B2018 T.
CoBeTom cyaeli 6bina npuHaTa CMHranypckas feknapauus, onpefenstowas pamku cyne6Horo
coTpyaHuyectsa B ACEAH n npegycmaTtpusalowwas passutie 3NeKTPOHHbIX MeXaHU3MOB 06MeHa
uHhopmaumen mexay cynebHbIMU opraHamu rocyfapcTe-uneHos®. B 2020-2021 rr. CoBeT npo-
BEN CEpUI0 OHNANH-COBELAHUN, Fae 06CYKAANNCL YPOKM NAHAEMIN: TNABHbIE CYAbM NPULLAN
K BbIBOAY O HEOH6XOAMMOCTN aKTUBHO BHEAPATb BUAEO-KOH(EPEHL-CBA3b U 3NEKTPOHHOE feN0
B HaLMOHANbHbIX CyAax, a Takke obecrneynBaTb COBMECTUMOCTb TEXHONOTUI MEXAY CTPAHAMMU.
B 2023 r. CoBeT cyneil Npe3eHTOBaN HECKONbKO COBMECTHbIX Ny6nukauuii, Bkniouas Ceog nepe-
AO0BOrO OMbITA N0 NPOBEAEHMIO CyAe6HbIX 3acefjaHNil B PeXMMe BUACOKOH(EPEHLMMN B CTPAHaX

% Charter of the Association of Southeast Asian Nations, Nov. 20, 2007, https://asean.org/wp-content/up-
loads/2021/09/21069.pdf (entered into force Dec. 15, 2008).

% VietnamPlus. (2025, 20 suBapa). Ynenbi ACEAH dozoeopunucb 0 c030aHuu 6e30nacHoli yugposol cpedbi.
https://ru.vietnamplus.vn/chleni-asean-dogovorilis-o-sozdanii-bezopasnoi-tsifrovoi-sredi-post75392.vnp
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ACEAH*, 3TOT JJOKYMEHT CIYXWT PYKOBOACTBOM ANS HALMOHANMbHBIX CYAOB N0 3hdeKTUBHOMY
NCNONb30BaHUI0 BUAEOTEXHONOTMIA, MOBbIWAA 3P(EKTUBHOCTb W AOCTYNHOCTb NPaBOCYAMS.
X0TA OH He HaKnajblBaeT 0653aTeNbCTB, HaNMuNe NOJOOHON COrNACOBAHHON MHCTPYKLMM — wWar
K YHUUKALMM NPAKTUK INEKTPOHHOTO NPaBOCYANS B PerioHe.

TexHuyeckue peweHns

MOCKONbKY UHTErpaLnoHHbIe cyfebHbIe NpoLecchl kak TakoBble B ACEAH MMHUMAnbHbI, OCHOBHbIE
undpoBble peLieHns peanusyioTcs Ha HaLMOHANbHOM YPOBHE, C KoopanuHauuen uepe3 CoBeT cyaeil.
Haubonee npoABUHYTLIMM cunTatoTcAl cyabl CuHranypa u Manaiiauu: CuHranyp ele 0 naHaemun 3any-
ctun cuctemy Electronic Litigation System (eLitigation) — nnatdopmy Ans 3NeKTPOHHOM NOAAUN UCKOB
1 YNpaBneHus fenami BO BCEX CyfaX, C BO3MOXHOCTbIO YAaNeHHOro A0CTyNa aiBOKATOB 1 Cyae6HbIX
CcoTpyAHNKOBY. B Manai3um thyHKUMOHNpYeT Komnnekc e-Kehakiman (e-Court System) ¢ 3neKTpOHHOIA
noflauei [OKYMEHTOB, OTCNEXMBAHNEM CTaTyCa iena 1 Aaxe MOBUNbHBIM NPUNOXEHUEM ANs cyaen.
NHpoHe3us B 2019 1. BBENa OHNAMH-Cyab (e-Court) no TPAXAAHCKAM U Penurmo3HbIM aenam, BKN0-
uyas INEKTPOHHYI0 PErmcTpaLLio i PacCMOTPEHIUe NPOCTbIX CNOPOB OHNANH®. Takum o6pa3om, k 2020 T.
60nbluMHCTBO cTPaH ACEAH Mmenu 6a30Bble 3NEMEeHTbI e-justice B HaLMOHANbHbIX cyaax. MaHgemus
Jana TonuoK: Hanpumep, BepxoBHbi cyn GuAMNNUH YTBEPAUN NpaBuna AN AUCTAHLMOHHbBIX cyne6-
HbIX CNYLIAHNI Yepe3 BUACOKOH(EPEeHLYIO, IMaBHbIM 06Pa30M M0 YronoBHbIM enam (ans aonpoca 06-
BUHAEMbIX, HAXO/ALLMXCA B TIOPbME, N0 BUAe0CBA3M). B Taunaxae nporpamma D-Court 2020 Hauenea
Ha MOJHYI0 LGPOBIU3ALMIO Cy0NPOM3BOACTBA K 2020 I. (ceiiuac peann3oBaHa nojaya UCKOB OHNAIH
1 MCNONb30BaHNe BUAEOKOH(EepeHLiA)". B pamkax cotpyaHuuectBa ACEAH cospana ASEAN Judicial
Portal — 3akpbiTyto nnatdopmy Ans o6MeHa UHGOpMaLLMENn MeXy Cynami, rae pasmellatoTca 6asbl
JaHHbBIX NPeLefeHTOB, KOHTAKTbI, 06yuatoLe matepuansbl. OTAENbHO CTOUT YNOMAHYTb MPOEKTbI C MEX-
AyHapoAHbIMK napTHepamu: CoeT EBponbl peanu3yet Octopus Project ¢ yuactuem 9 ctpaH ACEAH, o6y-
yaloLLMiA Cyfien paboTe C INEKTPOHHBIMI JOKa3aTeNbCTBAMM W KubepnpectynneHns®. Takue TPEHUHII

% Supreme Court of the Philippines, Pub. Info. Office, Council of ASEAN Chief Justices Launch Publications on Human Traf-

7 Singapore Judiciary, eLitigation (https://www.judiciary.gov.sg/services/elitigation); Supreme Court of Singapore.
(2013). Supreme Court Practice Directions 2013 (To be read with the Rules of Court (Cap. 322, R 5, 2014 Rev. Ed.)).
https://epd2013-supremecourt.judiciary.gov.sg/

3 Malay Mail. (2025). Explained: What e-Kehakiman means for lawyers, media and the public. https://www.malaymail.com/

»  Bich Thao, N. & Huynh Nga, T. (2022). E-courts in Indonesia and experience for Vietnam: Towards judicial harmonization
and modernization in the ASEAN region (Draft paper). Asian Law Centre, Melbourne Law School. https://law.unimelb.edu.
au/_data/assets/pdf file/0009/4356675/NGUYEN-Bich-Thao-and-TRUONG-Huynh-Nga.pdf

“  Office of the Court Administrator, Supreme Court of the Philippines. (2020, December 29). OCA Circular No. 209-2020
(videoconferencing  guidelines  implementation).  https://oca.judiciary.gov.ph/wp-content/uploads/OCA-Circular-

@ Baranda, E.,, Thammasujarit, P, Lovita, T., & Vu, Y. (2020, July 10). E-filings and hearings in courts in South East Asia. Rouse.
https://rouse.com/insights/news /2020 /e-filings-and-hearings-in-courts-in-south-east-asia
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KOCBEHHO YNyulaloT FOTOBHOCTb CyAe6HbIX cuctem ACEAH Kk umdpoBbiM npoueccam. Kpome Toro,
B HEKOTOPbIX CTpaHax (Hanpumep, BbeTHame) BHeAPAKOTCA MUIOTHbIE OHNANH-NNATAOPMbI MeAUaLLAN
ANs pa3peLleHns KOMMepPUeCKnX CopoB, KOTOPbIE MOTYT CO BPEMEHEM MACLITAabUPOBATbCA HA PETUOH,
0C06€eHHO N5 CNOpOB B chepe e-commerce BHYTpu ACEAH.

OueHka agpeKTuBHOCTH

B cuny otcytcTBUs egnHoro cyfa ACEAH oueHuBatb 0ocmymHOCMb, MPO3PAYHOCMb U CKOPOCMb
HafiHALMOHANbHOrO NPABOCYAMA CNOXHO: CNOPbI MeXay rocyfapcTeamu pefku, U UX paspelleHune
HOCUT CKOpee MOMUTUKO-AMNAOMATUUECKNI XapakTep. OgHako 3ddekTbl LudpoBm3aLum nposs-
NAKTCA B YNPOLLEHNN CyAe6HOr0 COTPYAHNUECTBA MEXY CTpaHaMu. Hanpumep, 3NeKTPOHHbIN 06MeH
3aMnpocamu 0 Bbljaue Uim 0 BpyueHUN JOKYMEHTOB B pamkax cornatieHnst ACEAH o B3aMMHOI npaBo-
BOW NOMOLLY YCKOPSIET NPOLECC COAENCTBUS U CHUKAET GOpOKpaTMueckie 6apbepbl. 3TO 03HaUaeT,
UTO YaCTHOE NLO, BOBJIEYEHHOE B TPaHCTpaHuuHbli cnop (ckaxem, npeanpuatie U3 Tannaxaa cy-
AUTCA € NapTHepom B iHAOHE3MK), BbiCTpee NonyunT HeO6XOAUMbIE JOKYMEHTbI MW NPU3HaHKUe pe-
LIEHWS, €CNN COOTBETCTBYIOLLIME OpraHbl 06MEHUBAIOTCA [AHHBIMW OHNANH. [Ip03paAYHOCMb Perno-
HanbHbIX NPOLLECCOB, TaKMX KaK AesTenbHOCTb COBeTa MaBHbIX cyaen ACEAH, noBbllwaetcs 3a cuet
ny6NMKaLMIU COrNacoBaHHbIX UTOTOBbIX I0KYMEHTOB (Hanpumep, ynomaHyToro CBoAa No BUAEOKOH-
depeHumnam) n ocselieHna MHNLMATUB B CMI. XOTA pelienns no MeXrocyaapcTBeHHbIM Cropam
B ACEAH npakTuueckn He ny6nukyotca (NocKobKy BCE CTapaloTca YafuTb TUX0), CAMI HALMOHab-
Hble CyAe6Hble CUCTEMbI CTAHOBATCS 6onee OTKPbITbIMU AN 06LECTBEHHOCTI 6Aarofaps INeKTPOH-
HbIM CepBuCam (Hanpumep, B HEKOTOPbIX CTPAHaX BBEEHbI OHNANH-TPAHCAALMI KNIOUEBbIX NPOLeC-
COB, 3M1IeKTPOHHbIE KABUHETDI ANA OTCNEXNBaHMUA fen). Ckopocmb Npagocyous B PernoHe Bo3pacraer
no mepe LMpOBMU3aLMM HALMOHANbHbBIX CY[0B: COKPALLAIOTCA OUepeam, NPoLecchl Bpoge noaaumn
NCKa UNW Xanobbl npoucxoaat boictpee (B CuHranype 3HauuTeNbHOE UNCIO AENCTBUN MOXHO Bbl-
MONMHWUTb 33 CUMTAHHbIE MUHYTbI Yepes elitigation, uto paHee Tpe6oBaNoO NMUHOMO BU3UTA B CyA).
MepeKpecTHOe NpU3HaHWe INEKTPOHHbIX MOANMCENA W 3NEKTPOHHBIX CYAE6HBIX JOKYMEHTOB MeX-
Ay ctpaHamu ACEAH morno 6bl elile YCKOPUTb UCMOMHEHNE CYAEOHbIX pelleHuit 3a rpaHuLLen, XoTa
[10 3TOT0 NOKa faneko. 3awuma npase B LNQPOBON cpefe — BaxHbIl BONPOC, 0COGEHHO BBUAY pa3-
HOO06pa3ua npaBoBbix cuctem ACEAH (KOHTMHeHTanbHas, cucTemMa o6wero npasa, MycynbMaHcKoe
npaso). Coset cyneit ACEAH B ynomaHyTom CBoJe N0 BUACOKOH(DEPEHLMAM OTMEUAET NPUHLLAMDI:
A06pOBOMbHOCTb COMMACUA Ha BUAEOCNYLWaHKWe, obecneueHne KOH(UAEHLMANbHOCTH, TeXHUYe-
CKaA MOAAepXKKA ANS YUYACTHUKOB, He BNajelolmx TexHonornen™. 31o Npu3BaHo rapaHTUpoOBaTh,
YTO NEpPexof Ha BUPTYaNbHbIE 3aCefjaHNs He HApYLWUT NPABO Ha CnpaBeanuBoe pasbupaTenbCreo.
Tem He MeHee, B MeHee Pa3BUTbIX CTPaHAX PerioHa COXPaHAITCA Npobnembl C MHGPACTPYKTYPO
(HeyCTOMUMBbIN MHTEPHET, HEXBATKa 060PYA0BAHMS), UTO MOXET NPUBOAUTL K «LU(POBOMY Hepa-
BEHCTBY» YUYaCTHUKOB NpoLecca. PeweHnem MOXeT 6biTb MoMOLLb 6onee pa3suTbix uneHos ACEAH:
W3BECTHO, UTO CMHranyp «AenuTcA» ¢ COCEAAMMU NPOrpaMMHbIMU HAPABOTKAMM 1 0BYUAKOLLMMM NPO-
rpammamm ans cyae6Hbix UT-cneumanncros.

Mo/ BOASA UTOT, MOXHO CKA3aTb, UTO MHTErpauus cyaebHbIx npoueccoB B ACEAH HOCUT «MATKMIAY»
XapakTep — uepe3 yHU(MKaLMI0 NOAXOA0B 1 06MEH OMbITOM, @ He Uepe3 eANHbIE HOPMbI U MONUTUKM.
LnchpoBu3aums nNpaBoCyaUs pacCMaTpUBAETCS B KOHTEKCTE «UeNoBEKOOPMEHTUPOBaHHON» ACEAH,

% Supreme Court of the Philippines, Pub. Info. Office, Council of ASEAN Chief Justices Launch Publications on Human Traf-
ficking, Cross-Border Disputes Involving Children and Videoconferencing Hearings (Nov. 28, 2024), https://sc.judiciary.gov.
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rhe ynop Aenaetca Ha YNyyleHne XU3Hn n 6narocoCTosHUA rpaxaaH. B ITom cmbicne 3NeKTPOHHOe
npasocyane — yactb 6onee WUPOKOW LUMpoBON TpaHChOPMALMI UHTETPALMOHHOTO YIPaBAEHUS.
OnbiT ACEAH nokasblBaeT, UTO Aawe 6€3 HafHALMOHANbHOrO CyAa MHTErpauuoHHOe 0b6beanHe-
HUE MOXET CTPEMUTLCS K COMMKEHNI0 CTAaHAAPTOB INEKTPOHHOIO CYA0NPOM3BOACTBA, YTO CO Bpe-
MEHEeM Mp13BaHO 06/ErunTb U NOTEHLMANbHOE YPerynnpoBaHue Cnopos, U B3aUMHOE NPU3HaHUe
cyne6HbIX peleHnit.

Jluckyceuns

ConocraBneHune onbiTa yeTbipex NHTErpaLnoHHbIX OﬁbenMHeHMﬁ NO3BONSAET BbISIBUTb 06LLME TEH-
OeHUMn 1 OUeHUTb, HACKOJIbKO YyCnellHa LlVICII)pOBI/I3aLLI/Iﬂ Cyﬁle6HbIX npoLeccoB B Pa3HbIX yCNnoBUAX
WHTErpaunoHHOIo CTPpOuUTeNbCTBa.

CTeneHb MHTerpaLLm 1 Mporpecc LudpoBu3aLmum

MpoCnexmBaeTcs NpsAMas 3aBUCMMOCTb MeXAY MY6UHON UHTErpaLmuu 06befUHEHNS 1 YPOBHEM
BHeqpeHus «undpoBoro npaBocyans». EC, kak akTUBHOE MHTErPaLMOHHOE 06beiMHEHNe C Pa3BUTOK
HaflHaLNOHANbHOW COCTAaBNSAIOLEN, [OCTUT HAUBOMbLIETO ycrexa: pa3paboTaHa KoMNeKCcHas CTpa-
Terns uucpoBu3aUmMmu NpaBoCyaus, AEUCTBYIOT 0683aTeNbHble ANA BCeX MHCTUTYTOB TpeboBaHuUs
(e-Curia B Cypne EC, e-CODEX ans rocynapcts-uneos). EAIC, CTpeMUTeNbHO pa3BuBaloLieecs Mono-
[I0€ NHTErpaLnoHHoe 06beanHeHNe, TONbKO GopMupyeT nofobHY0 NoBecTky: Ludposusauus Cyaa
EAJIC npoBo3rnalaercs Lenblo, HO ele He peanu3oBaHa npaktuuecku. MEPKOCYP n ACEAH, umeto-
Lye HWU3KYI0 CTeneHb HAJHALMOHANbHOCTYN, [EMOHCTPUPYIOT U HU3KUIA YPOBEHb UHCTUTYLMOHAND-
HON UMGPOBN3ALMM: Y HUX HET CUNBHOTO HAfHALMOHANBHOTO CyAa, a NOTOMY HET «0KOMOTUBA»
3NeKTPOHHOro npasocyaus. OfHAKO OHW MAYT NyTeM KOOPAWHALMM HALMOHANbHBIX YCUAUA U Ya-
CTUYHO MOIEPHN3ALMI NPOLIEAYP COTPYAHNYECTBA (B3aMMHaA NpaBoBas NnoMoub 1 T.n.). Takum 06-
pa3omM, runoTe3a 0 Koppensuun MHTerpaLun U L poBM3aLLMn NOATBEPKAAETCA: HAAHALNOHANbHbIE
cyne6Hble CTPYKTYpbl CTUMYNMPYIOT BHEAPEHUE TEXHONOTUI CUNbHEE, UeM MEXMPABUTENbCTBEHHbIE
thopmbl B3aMMoaenCTBUA.

JlocTynHocTb npasocyAusa U BOBJIEYEHHOCTb YYaCTHUKOB

LnchpoBusaums Besae AeknapupyeTcs Kak CPeACcTBO NOBbIWEHUS AOCTYMHOCTA CYAOB ANA rpa-
XaaH 1 6usHeca. B EC 370 BbIpa3unocb KOHKPETHO: YMEHbLIUAUCh U3AEPXKN ANs 06paLLatoLuxcs
B Cyn EC, 6apbepbl (reorpaduueckme, hmHaHcoBbie) ctanu Hmke. B EAIC n MEPKOCYP 3chdekT noka
NOTEHLMANbHBIN: CAMM CY/bl STUMM BO3MOXHOCTSMI He OCHALLEHbI. HO B NepcneKTIBe, kak OTMeUaioT
3KCMepTbl, INEKTPOHHOE NpaBoCyAne CNOCO6HO «NPUBNN3UTLY WHTErPaLNOHHbIE CYAbl K 3anNHTepe-
coBaHHbIM cTopoHam (Mikhaliova & Vasilevich, 2023, p. 190), uTo 0c06€HHO BaXHO NS 060CHOBAHMA
CyLLLeCTBOBaHMUA HafHALMOHANbHDBIX CYA0B B rMa3ax Hacenexus. ina ACEAH Bonpoc focTynHocTh pe-
WAeTCA NPeUMyLLECTBEHHO HA HALMOHANbHOM YPOBHE: 6narofaps NeKTPOHHbIM CepBMCaM XuTe-
nu psaga cTpaH l0ro-BoctouHoi A3um MoryT 6bicTpee M npolye 06paTuTbea B Cyd, XOTA Ha perno-
HaNbHOM YpOBHe NPAMOro AOCTyNa HeT. 3[4ecb MOXHO rOBOPUTb O «MapafoKce WHTerpaLumn»:
pernoH 6e3 HagHaunoHanbHoro cyaa (ACEAH) Bce e BbIUrpbIBAET OT LM(POBU3ALMN HALMOHANb-
HbIX CMCTEM, CMOCOBCTBYS KOCBEHHOMY CONMMKEHMIO NPABOBbIX MPOCTPAHCTB U 06NMeryas B3auMHbIN
AOCTYN K CyAaM CTpaH-yyacTHuL,. Hanpumep, ecnun Bce cyabl ACEAH 6yayT npegoctaBnsTh YCIyru OH-
NaitH 1 Ha aHIMMIACKOM A3bike (pabouem a3bike ACEAH), TO MHOCTPaHHOMY YUacTHUKY ByaeT npolue
WHULMMPOBATb NPOLLECC B APYTOI CTPaHE.
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Mpo3payHocTb 1 aoBepue

INEKTPOHHbIE NHCTPYMEHTbI 06bIYHO MOBbIWAKT NPO3PAUYHOCTb PabOTHI CYyA0B: NyONUKALUA pe-
LIEHWIA OHMAWH, OTKPbITbIE PEecTpbl, TPAHCAALMI 3acefaHnin — BCe 3TO fienaeT Cyf 601ee NOHATHbIM
o6uwectsy. B EC n EAIC npo3payHOCTb HaJHALMOHANbHOIO NPABOCYANSA BaXHA ANs YKPenneHns neru-
TUMHOCTM UHTerpauuu. EC gobuncs 3HaunTenbHoro nporpecca: pewenus Cyga EC focTynHbl Ha BCEX
a3blkax Cot03a, NopTan e-justice copepuT nNoapo6Hble CBefeHNs 0 cyaebHon cucteme. B EAIC e
[0 cux nop pewenns Cyaa He MHTErpupoBaHbl jaxe B HALMOHANbHbIE 6a3bl AaHHbIX BCEX FOCYAap-
CTB-UNEHOB, YTO CHIKAET uX BUAMMOCTb. LludpoBM3aLmMs 34ecb AOMKHA CbIrpaTb ponb: pa3melle-
Hue npakTuku Cyaa EAIC B eAMHON 3NEKTPOHHON 6a3e OTKPLITOrO A0CTYNA NOBbICUT NPO3PAUHOCTb
W foBepue AenoBbiX KPYyroB K npaBoBoil npeackasyemoctu Cotoza. B MEPKOCYP npo3pauHocTb
OrpaHuueHa: apouTPaXHbIN MexaHU3M No NPUpPoae MeHee nybnuueH. Bnpouem, ny6nukauus MPT
OTAENMbHbIX 3HAUUMbIX AN N UHULMATUB CBUAETENbCTBYET O CTPEMNEHUM YAYULINTb O6LLECTBEHHOE
NOHUMaHNe pernoHanbHoro npasocyamnsa™. ACEAH, He uMest HaHALLMOHANBHOTO CYAa, ienaeT CTaBKy
Ha NPo3pauyHOCTb pepopm — MHGOPMMUPOBAHME 06LLECTBEHHOCTYU O Warax No MOAepHU3aL UK. ITO
thopmupyeT 4oBepue N MHEHWe, 4To Cyae6Hble BNACTM aAanTUpPYIOTCA K COBPEMEHHOCTH U YuuTbiBa-
I0T UHTEpeChl FpaxaaH. B Lenom npo3pauyHocTb — OfUH U3 nokaszatenen 3hheKTUBHOCTU pedhopm:
MOXHO YTBEPXAaTh, uTo EC  ACEAH 60nee ycnewiHo NpofiBUratoT OTKPbITOCTb (Kaxaoe 06beuHeHme
Ha CBOeMm ypOBHe), B To Bpems kak EAIC u MEPKOCYP cnepyeT akTUBHee AOBOAUTb HGOPMALMI0
0 CBOEW Cyae6HOI feATENbHOCTI 10 KOHEUHBIX NONb30BaTeNen.

CkopocTb 1 3¢ deKTMBHOCTb pa3peLlenmns Cnopos

Bce 06beanHEHNs CXOAATCA BO MHEHWUM, YTO LUQPOBbIE TEXHONOTNN YCKOPSKT CyaebHble
npouecchl®. Mpaktuka EC noaTBepXKaAaeT COKpalleHne CPOKOB OTAENbHbIX npoueayp (Hanpumep,
3NeKTPOHHOe yBefoMNeHue uepes e-Curia 3KOHOMUT B cpeaHem 7-10 fHel Ha KaxAbIA npoLeccy-
a/bHbIA War No CPABHEHNIO C NOYUTOBbIM OTNPABNEHUEM). KpOMe TOT0, aBTOMATU3ALMUSA PYTUHHBIX
onepaumit (peructpauuu fen, paccbinku NoBeCToK) pasrpyxaet annapar Cyaa, N03Bonsa cocpeo-
TOUNTBCS HA LopuUaNYeckor cytu. EAIC, umes He6ONbLIOK NOTOK feN, BO3MOXHO, He OLLYTUT Apama-
TMYECKOrO COKPALLEHUS CPOKOB, HO ANs UCTLOB jaXe HeAens-gpyras UMeeT 3Ha4YeHne, 0COHEHHO
B CMOpPax, CBA3aHHbIX C pblHKamMu u 6usHec-pewennamn. MEPKOCYP n ACEAH, rae cnopbl paspe-
WAIOTCA GONblUe NOAUTUYECKM, TAKKE BbIMTPLIBAKT OT CKOPOCTU KOMMYHUKALMMW: ONEpPaTUBHbINA
0OMEH MHEHMAMI 1 NPOEKTaMM PeLIeHUi MeXay NpaBuTeNbCTBAMN rocyaapcTs — uneHoB ACEAH
N0 3NeKTPOHHOI NOUTE MOXET NPeAOTBPATUTL ICKANALMI0 KOH(DNUKTA. WHTEpEeCHbIN Kene — 3nek-
TpoHHan nnatdopma ODR ans Menkmx TpaHCrpaHUUHbIX cnopoB. EC yxe 06cyxpaeT co3gaHue 06-
ueesponeickoit cuctembl ODR ansa notpebuteneir (npototun — nnathopma paspeLieHns cnopos
OHNaitH B chepe e-commerce B EC). ABTopbl npeanaratot EAIC paccmoTpeTb aHanornyHo nnatgop-
My ANA MaNnO03HAUNTENbHbIX TPAHCTPaHUUHbIX cnopoB nod aruaoi EIK (Mikhaliova & Vasilevich,
2023, p. 198). 370 MOrMO 6bl 3HAUNTENBHO YCKOPUTb Pa3pelieHine TUMUUHbIX HeBONbLIMX CNOPOB
(Hanpumep, N0 3NEKTPOHHbIM TOPTOBbIM NMNOWAAKAM) U Pa3rpy3nTb CyAbl. bpasunus, Hanpumep,
3anyctuna noptan Consumidor.gov.br ans OHNAWH-NPUMUPEHNs NOTpebuTeneln u KoMNaHun,
4YTO MOBBICMNO CKOPOCTb YAOBNETBOPeHNs npeteHsuii (Schmidt-Kessen et al., 2020, p. 659). Ecnu

“  MERCOSUR, Secretaria del MERCOSUR. (2025). Tribunal Permanente de Revision del MERCOSUR presenta el libro “Amicus
Curiae” [MocToaHHbIA TPU6YHan nepecmotpa MEPKOCYP npepctanser kHury «Amicus Curiae»]. https://www.mercosur.
int/tribunal-permanente-de-revision-del-mercosur-presenta-el-libro-amicus-curiae/
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No06HOEe BHEAPATb HA MHTErPALMOHHOM YPOBHE, 3TO CTAaHET PeBOMIOLMEN B JOCTYNHOCTU U CKO-
pOCTH NpaBoCyauA.

Jawwura npas ¥ CNPaBeAJIUBOCTb NpoLiecca

OpuH M3 LeHTPanbHbIX BONPOCOB — HE MOCTPAfaeT M KaueCTBO NPaBOCYAMUs Npu uudpoBu3a-
LK. KpUTHKN ONAcaloTcs, uTo «BUPTYanbHbIA Cya» MOXET yileMnaTb npasa (Hanpumep, npaso 6biTb
BbIC/YLIAHHBIM CYZIOM OYHO, NPABO Ha IMUHOE OBLIEHIe C 3IBOKATOM U T.1.). B EC 371 onacewus ap-
TUKYNMPOBAHbl 0COOEHHO YETKO: NOAUEPKIMBAETCA, UTO LN PoBbIE NPOLEAYPbI AOMKHbI 0CTABATbCA
CnpaBefnnBbIMI. 3TO TPEBYET afanTaLumu npoLeccyanbHbix HOpM — 1 EC 3TUM 3aHUMaeTca (BHOCAT-
€A U3MEHEHUA 0 AOMYCTUMOCTI BUAEOAONPOCOB, 06 0653aTeNbHOM NPEfOCTaBNEHIUM TEXHUYECKON
BO3MOXHOCTU YAANEHHOr0 y4acTuA B 3acefjaHunsX C UCNoNb30BaHNEM CPeACTB ayano- U BULEOCBA3N
1 T.0.). B EAIC HY)XHO 3apaHee yuecTb Nofo6Hble MOMEHTbI: HanpuUMep, eciu BHEAPATb BULEOKOH-
(hepeHLyI0, NPONUCATb B PernameHTe, YTo CTOPOHA MOXET BO3pawaTb NPOTUB Hee, eCNIN Y Hee HeT
A0CTyna K 060pyA0BaHMI0, U TOrAA 3acefjaHie JOMKHO ObiTb OUHbIM, UTOObI He HapyLWKACa banaHc.
[ipyroi acnekT — 3alWyTa AaHHbIX N Knbep6e3onacHocTb. CyaebHble JOKYMEHTbI YacTo CoAepxar
KOMMepUecKy'o TaliHy, TMUHble flaHHble. VX yTeuka Uan HenpaBOMEpHbIA AOCTYN K LMdpoBoil cu-
cteme HegonycTtumbl. EC 3qecb onsaTb NUAKUPYET, MMeA CTPOrue npasuna WugpoBaHusa 1 XpaHeHus
AaHHbIX. B EA3C, MEPKOCYP n ACEAH BONMpOC 3alnTbl AAHHbIX TAKKe CTAHOBUTCA YaCTbio NOBECTKM
undposusauuu: ACEAH npuHsana 8 2016 r. pamouHble NPUHLMNDI 33LNTbI NEPCOHANbHBIX JAHHbIX,
I CTPaHbl CUHXPOHU3NPYIOT 3aKOHOAATENbCTBO, YTO NOCNOCOHBCTBYET U 6e30NacHOCTM CyaebHbIX UT-
cuctem. MEPKOCYP B 2020 r. pa3pa6oTtan [leknapauuio o npaBax YenoBeka B LupoByLo 3M0Xy, rae
NPU3HAKTCA NPaBa Ha NPUBATHOCTb U NPO3PAYHOCTb, CO3BYYHbIE 3ala4am INEKTPOHHOIO NpaBoCy-
AuA‘e. Takum 06pa3om, obecneueHue KUGepyCcToMuUBOCTY CyaebHON UHGPACTPYKTYpbl — 0blLee Tpe-
6oBaHue. be3 3Toro AoBepue K INEeKTPOHHOMY NPABOCYAMIO He 3aKpenuTca. K cuacTblo, TeXHOMOT Ui
AN 3awuTbl (3NEKTPOHHAA NOANNCH, 6NOKUEH-XpaHeHe CyaebHbIX PelleHnit, MHOroypoBHeBas
ayTeHTU(UKALMA NONb30BATENEI) JOCTATOUHO; BAXHO, UTO6bI MONUTUYECKAnA BONSA U (DUHAHCMPOBA-
H1e NO3BONNIIN UX BHEAPUTD.

Jlyywme MPaKTUKN 1 00MEH onbITOM

PaccmMoTpeHHble 06befUHEHUS MOTYT MHOTOMY HayunTbCs Apyr Y apyra. EC npeacTtaBnset co6oil
3TaNoH B YaCT! KOMMNEKCHOTO MOAX0Aa — COYETaHUe HOPMATUBHbBIX U3MEHEHWi (pernameHTbl, Au-
peKTMBbI) C pa3paboTkoi UT-pewweHmit (TopTanbl, CET) U NOCTOAHHbIM MOHUTOPUHIOM PE3yNbTaToB
(exerogHble oLeHKM NpaBocyausa B CTpaHax EC, MHAEKC 3NeKTPOHHOTO NpaBocyaus 1 np.). B EAIC paa
AOKTPUHANbHbIX U 3KCMEPTHbIX PaboT, MOCBALLEHHbIX Ludposm3aLmumu npasocyans B Coiose, B Ka-
yecTBe OpUEHTMpPA PACcCMATPMBAET MOAENb €BPOMNEICKOro nopTana e-Justice, BKNouasn uaew eau-
HOI TOUKM flOCTyNa K CyfebHON MHGOopMaLun n cepBucam Ans yuacTHUKoB npouecca®’. MEPKOCYP,
X0Ts reorpadmuecku ganek, UCnbiTbiBaeT cxoxue npobnembl ¢ EAIC (MHOroypoBHeBOE NpaBo, pasHble
npaBoBble TPaanLum). Ero onbiT NoKa3biBaeT, Kak BAXHO MPU CKPOMHbBIX pecypcax cioKyCupoBarth-
€S Ha NpuopuTeTax: BO3MOXHO, BMECTO CO3AaHUA AOporon cuctembl e-Curia MEPKOCYP BbiGepet

% Blanchet, A. (2023, November 27). New human rights in the digital age: Mercosur’s contribution to international regulation.
Equal Times. https://www.equaltimes.org/new-human-rights-in-the-digital

“ Cm. noapobHee: PewweHne Bbicwero eBpasninckoro 3koHoMuyeckoro coeta N2 12 «06 yTeepxaeHun OCHOBHbIX Hanpas-
NeHniA peann3auun LMdpoBoi NoBecTkM EBPa3nnckoro 3IKOHOMUYECKOro Coto3a Ao 2025 roga» ot 11 okTAbps 2017 r;
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CHauana obnayHoe XpaHunule peleHuin unu cucTemy BuaeosacenaHuin ana ap6utpos. ACEAH fne-
MOHCTPUPYET LEHHOCTb KOOPAMHALMOHHOTO MeXaHW3Ma cyae: 6bi10 6bl nonesHo EAIC yupeauts
nogo6Hbit CoBeT npeacenarteneit cynos (Hanpumep, npeaceaareneit BepxoBHbIX cyaoB cTpaH EAIC)
ANs 06CyxaeHNs LMpoBoi TpaHCHOPMaLMM NPABOCYAUA HA HALMOHANBHOM 11 HAAHALNOHANbHOM
YPOBHe. IT0 6bl 06ecneunno 1 BOBNEUEHHOCTb HALMOHANbHBIX CYA0B B NpoLecchl Cyaa EAIC.

HakoHeLl, BCe ueTbipe perMoHa 3alHTepPecoBaHbl B COBMECTUMOCTI CBOUX CUCTEM C FMO6GaNbHbI-
MU TpeHaamu. MexayHapoaHble opraHusaumun (OOH, BcemupHblii 6aHK) NpoOBOAAT UCCNef0BaHNA
W peanu3yioT NUNOTHbIE NPOEKTbI B 06MaCTK e-justice. AKTUBHOE yuacTie HTErpaLMOHHbIX 06bean-
HeHuil B 3TX MHULMaTuBax (Hanpumep, kak ACEAH nenaert uepes UNDP Judicial Integrity Network)
NOMOraeT U36exaTb OWN6OK 1 YCKOPUTL BHEAPEHNe LU(POBLIX TEXHONOT M.

MoaBoAs UTOT AUCKYCCUOHHOI YACTH, NOJUYEPKHEM: LM(POBU3aLMSA CyAEeOHbIX TPOLECCOB He Npo-
CTO TEXHNYECKOe HOBLUECTBO, @ CYLIECTBEHHOE U3MEHEHWNe MHCTUTYLMOHANBHON NOTUKN MHTerpaLy-
OHHOTO NpaBocyana. OHa CNoco6Ha NPUAATh HOBbIE CMbICbI CTapbimM cTPyKTypam (Cya EC ctan 6nuxe
K rpaxpaHam, Cya EAIC moxeT ctatb 3ddeKTUBHee 1 3aMeTHee uepe3 OHNanH-(hopmaThl) 1 aaxe
KOMMEHCMPOBATb HEKOTOPble HEAOCTaTKN MHTerpauuu (Hanpumep, otcytcTeie cyaa B ACEAH otua-
CTU CMSATYAETCs 06WMM POCTOM YPOBHS CYAONPOU3BOACTBA B PerioHe 6narofaps TeXHONOrusm).
BaXXHO MOMHMTb, YTO TEXHONOTUSA AO/MKHA CNYXUTb NMPaBY, @ He 3aMeHATb ero. Cyae6Hble opraHbl
HecyT OTBETCTBEHHOCTb 3a TO, UTo6bI, BHeApAs UT, COXPaHNTb BbiCWME LEHHOCTU NpaBOCYAUs: He-
3aBUCMMOCTb, 6ECNPUCTPACTHOCTD, PABEHCTBO CTOPOH 1 COGNIOAEHME BCEX MPOLEAYPHBIX rapaHTuiA.

3aknioyenve

LnchpoBas TpaHcthopmaLMa CyRoNPOU3BOACTBA CTAHOBUTCA HEOTbEMIEMON YaCTbi0 Pa3BUTUS UH-
TerpaunoHHbIX 06beanHeHui B XXI B. MpoBefeHHOe UCCNefoBaHne cpaBHUTeNbHOTO onbita EC, EAIC,
MEPKOCYP 1 ACEAH noaTBepX/aeT, uTo «LudpoBOe NpaBoCyaMe» U3 KOHLEMNLMM NPEBPaLLAETCA B pe-
ANbHOCTb, NPUHOCA KOHKPETHbIE BbIrOAbI. B TO e BpeMs nporpecc kpaitHe HepaBHOMepeH. EBponenckii
COl3 BbICTYNAeT NUAEPOM, NPOAEMOHCTPUPOBAB LENOCTHbIA MOAXOA: COUeTaHWe o6LieeBponen-
CKUX HOPMATUBHbIX UHULMATAB U NepedoBbix TexHonorui (e-Curia, e-Justice, BuaeOKOH(epeHLuNn)
MO3BOMNIO BbIBECT HAfHALMOHanbHoe npasocyane EC Ha HOBbIA YPOBEHb YA06CTBA U OTKPLITOCTH
ANs nonb3oBarteneid. EBPasninckuin IKOHOMUUECKIIA COHO3, MMEKOLMIA CxoMyto ¢ EC 3afauy obecneuve-
HWS e[NHO06PA3HOT0 NPMMEHEHNS NPaBa, HAXOAUTCA NUWb B Hauane nyTu LUMpPoBM3aLMM CBOETO
Cyna. OCHOBHOW BbIBOZ 34€Ch: HEOBXOANUMbI LieNIeHanPaBeHHbIe YCUUA N0 CO3AAHNK0 HOPMATUBHO
OCHOBbI 3NEKTPOHHOTO Cy0NPOM3BOACTBA M BHEAPEHMIO TEXHUUECKNX PELUeHUiA, YUUTbIBAKOLMX Nyy-
WK1e MMpOBbIe NPAKTUKW. MpKU NOAUTUYECKOI NOAKEPKKE U COBMECTHOW paboTe C HaLMOHANbHBIMN
Cyne6HbIMW OpraHamu BHepeHWe 3NEKTPOHHOTO KabUHETA, CUCTEMbI 3NEKTPOHHOTO JOKYMEHT0060-
poTa M AMCTAHLMOHHDIX CyAe6HbIX 3acefanuii B EAIC BoNHe JOCTUXMMO B 0603pUMOIA NEPCneKTUBe.
3710 NOBLICUT 3hHEKTUBHOCTb UHTErPALYN, YKPENUT AoBepue 613Heca k npaBoBon cpede Coto3a 1 co-
Kpatut usfepxkn npasonpumexenuns. B MEPKOCYP n ACEAH cutyaums uHas: OTCyTCTBUE MOCTOAHHO
LEeNCTBYIOWMX CyAeHHbIX MEXaHU3MOB He NO3BONAET GbICTPO NPOABMIATDL LIM(POBU3ALMIO CYAEGHbIX
NPOLECCOB Ha HafHALMOHANbHOM YpOBHe. TeM He MeHee 06a 06befUHEHNs AeMOHCTPUPYIOT MOHU-
MaHue BaXXHOCTU LMdpoBbIX TexHONorui B npaBoBoil ciepe: B MEPKOCYP — uepes mogepHU3aLmio
npovenyp NpaBoBOI MOMOLLYM M BO3MOXHOE 0OHOBNEHMEe Npasun apbutpaxa, B ACEAH — uepe3 ak-
TUBHOE B3aMMOAENCTBIE MaB CYAO0B, YHU(UKALMIO NOAXOA0B K BUAEOKOH(EPEHLMUSM 1 OOMEH 3Ha-
HUAMW. 3TU LWArn X0TA 1 He 3aMEHSAIT NONHOLEHHOrO 3M1EKTPOHHOIO NPaBOCYAMs, HO CO3/AKT (DyH-
JameHT ans 6onee ry6oKoro COTPYAHUUECTBA. B nepcnekTuse, no mepe ycuneHns UHTerpaLuoHHbIX
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npoveccos, MEPKOCYP n ACEAH cmoryT ncnonb3oBatb Hapa6oTaHHblit EC 1 EAJC OnbIT, MUHYS HEKOTO-
pble 3Tanbl METOAOM TEXHONOMMYECKOr0 CKauKa.

Takum 06pa3om, MaBHON pekoMeHaaLMen AN UHTErPaLNOHHbIX 06beAMHEHNIA ABNAETCA HeOob-
XO[MMOCTb CTPaTernyeckoro NNaHnpoBaHua LndpPoBN3aLmMm NpaBocyams. 31o Bkatouaer (a) passu-
THE HOPMATUBHON 6a3bl (OT cornalieHnit 0 B3aMMHOM NPU3HAHNYN 3NEKTPOHHbIX JOKYMEHTOB 10 13-
MeHeHMiA B yupeaunTenbHbIX 0roBopax 06befuHeHuin); (6) nHBECTULMM B 06LLYIO UM COBMECTUMYIO
NHGPACTPYKTYpy (3aliMieHHbIe KOMMYHUKALMOHHBIE CETH, NOPTanbl, 6a3bl AaHHbIX); (B) 06yueHune
KaApoB 1 06MEH NYULIMMU NPAKTUKaMU Mexay cTpaHamu; (r) NOCTOAHHbIA KOHTPONb 3a TeM, UTo6bl
L poBble HOBOBBEAEHNS COOTBETCTBOBANM NPUHLNAM BEPXOBEHCTBA NPaBa M NPaB YenoBeka.

[Ins fanbHelwmx UCCnenoBaHNU OCTATCS OTKPBITBIMU BOMPOCDI, Kak UMEHHO LmdpoBU3aLMs BANS-
€T Ha pe3ynbTaTbl NPaBoCyauA (HanpuMep, Ha KauecTBO CyAe6HbIX PelleHuid, NPOLIEHT 06palaeMocTy
B HaJHALWMOHANbHbIe CYfibl) 1 KaK U3MEPUTD ee YCrex KONMMUECTBEHHO. NlepCreKTUBHbIM HanpaBneHuem
ABNAETCA U3yUueHne BOCNPUATIS NONb30BATENAMM — rPAXAaHaMM U KOMMAHUAMU — 3NEKTPOHHbIX CEPBM-
COB CY[10B MHTErPALMOHHbIX 0GbEAMHEHIH, A TAKXKe aHaNK3 KU6eppucKoB B cynebHoN cdepe. Kpome Toro,
3aCNyUBAET BHUMaHUA npobnema LudpoBoro paspblea: Kak 06ecrneunTb paBHbIi JOCTYN K INEKTPOHHO-
My NPaBOCYAUIO /11 BCEX FOCYAAPCTB-UIEHOB, YUUTbIBAA Pa3Nnums B UX TEXHUYECKOM PA3BUTUN.

B 3akntoueHue oTmeTum: LucpoBM3aLLMA CyAEBHbIX NPOLECCOB He NaHaLes OT BCex npobnem npa-
BOCYMS, HO MOLUHBIIA UHCTPYMEHT, rPpaMoOTHOE MCMOMb30BaHUE KOTOPOro CMOCOBHO CylIECTBEHHO
noBbICMTb 3H(EKTUBHOCTb M CMpaBeIUBOCTb CyAe6HbIX MeXaHUM3MOB WHTErpaLMOHHbIX TPYNnu-
poBoK. OnbIT EC, EA3C, MEPKOCYP n ACEAH noaTBepaaeT, uto npi BepHOM GanaHce TeXHONOrKA
1 NpaBa 3MEKTPOHHOE NPaBOCYAME CTAHOBUTCA BaXHbIM (haKTOPOM YKpenneHus MHTerpaumm, 06-
NieryeHns peann3aLyum npas 1 NPOABIKEHUSA BEPXOBEHCTBA 3aKOHA B HafHALMOHAbHOM MacwTabe.
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CTATbU

KOHBEHLIUA OOH MPOTKB
KABEPTPECTYITHOCTH: UCTOPUA
U TIPABOBbIE NMEPCIMEKTUBDI

. B. boxko™?

MOCKOBCKMIA FOCYAAPCTBEHHbIA NHCTUTYT MEXAYHAPOAHbIX OTHOLICHMIA
(yuusepcuter) MUJ Poccuu
119454, Poccus, MockBa, np. BepHaackoro, 76

2PaiihhaiizeH6aHK
119002, Poccus, MockBa, nni. CmoneHckasn-CeHHas, 28

AHHoTauuA

B pe3ynbrate CTpEMUTENbHOTO Pa3BUTMS MH(OPMALMOHHBIX TEXHONOMMIA U POCTa KMGepnpecTynHocTh obec-
neveHne MeXayHapoaHOW WHGOPMALMOHHOW 630MACHOCTU CTAHOBUTCSA BaXKHENLeil 33Jaueil MUPOBOTO CO-
obwectBa. CTaTbsl aHANM3MpPYET NepCreKkTUBbl NPUHATON 24 fekabps 2024 r. KonseHuun OOH npotus Knbep-
NPEeCTYMHOCTU KaK MeXxaHW3Ma KOOpAMHALMW YCUNNA TOCyAapcTB B 06nacTv obecneyeHns MexayHapofHOM
NHOPMALMOHHOI 6e30nacHoCTy. Lienb nccnefoBaHus 3akniYaeTcs B OLEHKE JAHHOTO MEXAYHApPOJHOTO A0~
roBopa B KAYeCTBe OCHOBbI i1l COTPYAHUYECTBA FOCYAAPCTB B Chepe MexayHapoaHOI MHGOPMALMOHHON 6e3-
OMacHOCTU 1 MPOTUBOAENCTBUA KMGEpNpecTynHocTh. 0C060e BHUMAHNE YAENAETCA NONOXEHUAM KOHBEHLuM,
Kacawwumca 0653aHHOCTM rOCyAapCTBa KPUMUHANM3MPOBATh YCTaHABNNBAEMbIN AOTOBOPOM MepeuyeHb Aes-
HUIA, @ TaKKe npobneme cobMIofEHNA NPaAB YENOBEKA B CBA3N C e NPUMEHeHNeM. B xofie nccnegoBaHns asTo-
pom 6biNK MCNONb30BaHbI UCTOPUKO-NPaBOBON, HOPMaNbHO-IOPUANYECKMIA U CPABHUTENBHO-NPABOBOI METOADI,
B PamMKax KOTOPOro 6biNN OLEHeHbl OTAENbHbIE aCNEKTbl MEXAYHAPOJHOMO Y PETMOHANbHOIO PerynnpoBaHns
KM6epnpecTynHoCTU. IMNUPUYECKYID OCHOBY CTaTbil COCTABNAKT HOPMATUBHO-NPABOBbIE aKTbl U AKTbl PEKO-
MEHAATENbHOTO XapakTepa B chepe ob6ecneyeHns MexayHapoaHO MHGOPMALMOHHON 6E30MaCHOCTH, A Takke
lopuanyeckas JOKTPUHA, NOCBALEHHAA NPO6NEeMam yKa3aHHOM OTpacnn. BbisiBNEHHbIe pe3ynbTaTbl CBOAATCA
K Cnegytowemy: NpUHATME aHANU3UPYeMOro MeXAyHapofHOro [Or0BOpa ABNAETCA UTOrOM 6anaHCMPOBaHNSA
NPOTMBOMONOXHBIX MO3NLMIA YYaCTHUKOB NEPEroBOPHOr0 MpOLecca OTHOCUTENbHO HEOBXORUMOCTM YHUBEp-
Ca/bHOTO perynnpoBaHns Knbepbe3onacHoCTM 1 03a60UYEHHOCTM FOCYAAPCTB PUCKOM HApPYLIEHUA NPaB Yeno-
BeKa. YCTaHOBMEHO, UTO, HECMOTPSA HA NPEOA0/EHNe COPHbIX BONPOCOB, KOHBEHLMA COREPHUT CyLeCTBEHHbIE
HeJ0CTaTKM: BbiCOKas BEPOATHOCTb BbICTPOM YTPATbl aKTYanbHOCTU BCNEACTBUE COXHOCTM BHECEHMA U3MeHe-
HUIA, PUCK PacLIMPUTENbHOTO TONKOBAHWUA OTAENbHBIX MOMOXEHWIA, YTO NPENATCTBYET YHU(UKALMM NPAKTUKY,
1 B 0CO6EHHOCTN OTCYTCTBME IP(HEKTUBHOTO KOHTPONBHOTO MEXaHNU3Ma AN MOHUTOPUHIA MCMONHEHNs 0653a-
TENbCTB. ABTOP MPUXOANT K BbIBOAY O BAXXHOCTM NMPUHATUA KOHBEHLMK, CTaBLUEN NEPBbIM YHUBEPCANbHbIM MEX-
AYHAPOAHbLIM LOTOBOPOM B 06M1aCTI 06€CneyeHms MeXxayHapofHON MHAOPMALMOHHOI 6E30MACHOCTH, OTMEYan
npv 3TOM HeAoCTaTK KOHBEHLMM 1 NPaBOBble PUCKM, CBA3AHHbIE CO BCTYNNEHNEM JOKYMEHTA B CANY.

KnioyeBble cnosa
MeXJyHapoAHas NH(OPMALLMOHHAS 6E30MACHOCTb, KWBEPNPECTYNHOCTL, YHNBEPCATIbHOE PETYNNpOBaHIe,
WH(OPMaLVs, MEXZYHAPOAHBIN JOTOBOP

149


https://crossmark.crossref.org/dialog/?doi=10.38044/2686-9136-2025-6-11&domain=pdf&date_stamp=2025-09-30

KoHdpnukT untepecos ABTOp CO061LAET 06 OTCYTCTBUM KOHNMKTA HTEPECOB.
(duHaHcupoBaHue liccnesioBaHme He MMEeT COHCOPCKOI MOAAEPXKKN.

AAnga uuTnpoBaHua boxko, /1. B. (2025). KowseHumsa OOH npoTMB KM6EpNpecTymHoCTH: WC-
TOopUs W NpaBoBble MepcrekTuBbl. Lugposoe npaso, 6(3), 149-164.

Moctynuna: 25.07.2025; npuHsATa B neyatb: 15.09.2025, onybaukoBaHa: 30.09.2025

ARTICLES

UN CONVENTION
AGAINST CYBERCRIME:
HISTORY AND LEGAL PROSPECTS

Lada V. Bozhko'

Moscow State Institute of International Relations (MGIMO-University)
76, Vernadsky Ave., Moscow, Russia, 119454

*Raiffeisenbank
28, Smolenskaya-Sennaya Sq., Moscow, Russia, 119002

Abstract

As a result of the rapid development of information technology and associated increase in cybercrime, the need

to ensure international information security has become a critical challenge for the global community. This arti-
cle analyzes the prospects of the UN Convention against Cybercrime adopted on 24 December 2024 as a mecha-
nism for coordinating the efforts of states in the field of international information security. The aim was to eval-
uate this international treaty as a basis for cooperation between states in the field of international information

security and combating cybercrime. Particular attention is paid to the provisions of the Convention concerning

the obligation of states to criminalize the list of acts established by the treaty, as well as ensuring human

rights compliance in connection with its application. In the course of the study, the author used historical-legal,
formal-legal, and comparative-legal methods to assess certain aspects of international and regional regulation

of cybercrime. The empirical basis of the article comprises normative legal acts and those of a recommendatory

nature in the field of international information security, as well as legal doctrine devoted to the problems of
this industry. The findings can be summarized as follows: the adoption of the international treaty under analysis

is an attempt to balance the opposing positions of the participants in the negotiation process regarding the

need for universal regulation of cybersecurity with concerns about human rights violations. While the Conven-
tion sets out to resolve controversial issues, several significant shortcomings are identified, including a high

probability of quickly becoming obsolete due to the complexity of carrying out amendments and the risk of
permitting the broad interpretation of certain provisions, which hinders the unification of practice. In particular,
the Convention lacks an effective control mechanism for monitoring the fulfilment of obligations. While noting

these shortcomings and associated legal risks, the Convention represents the first universal international treaty

in the field of international information security and can be recommended for adoption into force.
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BseaeHue

Ha coBpemMeHHOM 3Tane pa3BUTUSA 06LECTBA KNtoueBas ponb NPUHALNEXNT MH(opmaumm. B cas-
31 € 6ecnpeLefieHTHbIM POCTOM ee 3HaUYeHUs B COBPEMEHHOM MUPEe HEOOX0AUMO YAENATb BHUMAHME
BCeM acnekTam ee UCnonb3oBaHus. Lindposmsaums n pa3sutie MHPOPMALMOHHO-KOMMYHUKALLMOH-
HbIX TEXHONOTMI NOPOAUNM MHOXECTBO Yrpo3 U BbI30BOB /151 MEXYHAPOAHOI0 CO06LeCTBA. B cBA3M
CO CNIOXHOW reononuTUUYECKON CUTyaLunel 0coboe 3HaUeHne NpuobpeTaeT NCNoNb30BaHNe UHGOP-
MALMOHHOTO NPOCTPAHCTBA B TEPPOPUCTUYECKUX LENAX, B LIENAX Pa3KUIaHNA MEXTOCYAaPCTBEHHbIX
KOH(IMKTOB, BMeLaTeNbCTBa BO BHYTPEHHUE Aena rocyfapcTB NoCpeAcTBOM MH(OPMALMOHHbIX
KamnaHuiA, kKnbepatak, MOWEHHNYECTBA U T.0. TaK, OTMEUAETCS, UTO KTEXHONOrUM Ae3nHdopMaLmm
aKTUBHO CNOMb30BANUCh NPV NOATOTOBKE BOOPYMEHHbIX BTOpeHWit B I0rocnasuio (1999 r.), 8 pak
(2003 1), B usuio (2011 ) n B Cupuio (2016 r.)» (Krutskikh et al., 2021, p. 18).

Bbi30Bbl, BO3HMKalOWMe B CBA3M C UM(POBU3aLMEN, HOCAT TPAHCHALMOHAMbHBIA Xapak-
Tep U TpebyT peakumn Kak Ha HaLWOHANbHOM, TaK W HA [BYCTOPOHHEM W YHMBEPCANbHOM
YPOBHSX. VIMEHHO C 3TON Lenblo 24 Aekabps 2024 r. 6bina npuHaATa KoHeeHuMs OpraHu3auum
06benMHEHHbIX Hauuii npoTuB KubepnpecTynHocTW'. [laHHbIl AOKYMEHT 6bin BOCMPUHAT
HEOAHO3HAUHO M MOMYUNN WNPOKOE 06CYXAEHNE NMPEUMyLLEeCTBEHHO B 3apyGeXHO [OKTpU-
He: BONMPOCaM MeXAYyHapoAHOU MHAOPMALMOHHOW 6€30MaCHOCTM W, B YACTHOCTW, PONU faH-
HOr0 MeXJyHapofHOro AOroBopa B ee obecneyeHWM NOCBALEHbl PaboTbl Takux aBTOPOB,
Kak A. Accad (Assaf, 2023), 3. Liep-Liarup (Scher-Zagier, 2024). Cpeaiu 0TeYECTBEHHbIX aBTOPOB
oco6oe BHUMaHue KowseHuuu yaenuna [. [. WtoauHa (Shtodina, 2025). Tak, akTyanbHOCTb
HaCTOALLEro nccneaoBaHnss 060CHOBbIBAETCA HEOAHO3HAUHOCTbIO PONN NPUHATON KOHBEHL MM
B 0611aCTU pPerynupoBaHus BONPOCOB MEXAYHAPOAHOM MHAOPMALMOHHOW 6€30NaCHOCTM U Po-
CTOM TpaHCHaLMOHanbHbIX Knbepyrpos (Gorelik, 2022, p. 32). MunoTe3a uccnenoBaHNs 3aKnio-
YaeTCcA B TOM, UTO, HECMOTPA HAa 3HAUYUMOCTb aHanM3npyemon KoHBEHLUM KaK MepBoro wwara

' TlonHoe Ha3BaHWe KoHBeHUMM — KoHBeHLMA OpraHu3auun OGbeAnHeHHbIX Haumil NpoTUB KMBepnpecTynHoCTH; yKpenne-
HUe MeXaYHapOLHOrO COTPYAHNYECTBA B 6Opb6e C OMPefeneHHbIMI NPECTyNNeHNsIMI, COBEPLUAEMbIMI C UCMONb30BAHUEM
UH(OPMALMOHHO-KOMMYHUKALWMOHHBIX CUCTEM, U B 06MEHE [OKa3aTeNbCTBaMM B 3MEKTPOHHON (OpME, OTHOCALMMUCA K Ce-
pbe3HbiM npectynnednam. Cm.: U.N. Convention against Cybercrime; Strengthening International Cooperation for Combating
Certain Crimes Committed by Means of Information and Communications Technology Systems and for the Sharing of Evidence
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K YCTAaHOBMEHWI0 YHUBEPCANbHOTO PErynupoBaHusl, 3TOT AOKYMEHT He CTaHeT OKOHuaTenb-
HbIM pelleHneM KOMNNEKCHbIX NPo6nem MexayHapoaHON MH(OPMALMOHHO Be3onacHocTu. Ero
orpaHuueHHas IMQeKTUBHOCTb 06YCNOBNEHA COXPAHAIOWMMNCA (YHAAMEHTANIbHBIMI Pa3HO-
rNacusMn rocyaapcTs — yuacTHUKOB NeperoBOPHOro npouecca.

WcTopus pa3suTua perynupoBanus B 061acTv 06ecneyeHns MexAyHapoaHoi
UHQOpPMALLMOHHOI be3onacHoCTH

KntoueBoii XapaKTepUCTMKON CYLLECTBYIOLIETO YHUBEPCANbHOTO perynupoBaHmns B cepe Mexay-
HapofHOI MH(OPMALIMOHHON 6E30NACHOCTU ABNSETCA PEKOMEHAATENbHBIN XapaKTep NpUHUMaeMbiX
aKTOB.

OCHOBHbIM perynstopom BbicTynaet OOH, B pamkax AeATeNbHOCTH KOTOPOW 6binu npu-
HATbl pe3onoLnm (B uacTHoCTH, pesoniouuu leHepanbHol Accamébnen OOH «JlocTuxeHus
B cthepe MHOPMATU3ALMN U TENEKOMMYHUKALMIA B KOHTEKCTE MEXAYHAPOAHOM 6e30MacHOCTU»
oT 5 nekabpsa 2018 r. NO 73/27* u «MpoTUBOAENCTBME MCMOMb30BAHNID MHOPMALMOHHO-KOM-
MYHUKALMOHHBIX TEXHONOTUI B NPECTYMHbIX Lensax» ot 17 aekabps 2018 r. N© 73/187°) n gokna-
bl TeHepanbHoro cekpetapa (Ha Ty e Temy ot 19 uions 2016 r. A/71/172, ot 11 aBrycra 2017 .
72/315°).

Cpean MexayHapoAHbIX OpraHM3aLmMin, KOTopble NpeanpUHUMANi Wark no peleHuo npobne-
Mbl WH(OPMALIMOHHO 6E30MaCHOCTU Ha PerMoHanbHOM YPoBHe, CleayeT Takxe Bblgenutb CoBeT
EBponbI, B pamKax KOToporo 6bina npuHATa KOHBEHLMS 0 NPeCTyNnHOCTU B cchepe KOMMNbIOTEPHOIA
nHcopmaumu (Byaanewr, 23 Hoa6pa 2001 r.)° (nanee — byaanewTckan KoHBeHuus). Cpeamn Heno-
CTaTKOB [laHHOW KOHBEHLMM 0C060 MOAYEPKUBANMCb MOMOMEHUA CT. 32, NO3BOASAIOWME OfHON
13 CTOPOH KOHBEHLMK 6e3 cornacus Apyron CTOPOHbI NOMyYaTh AOCTYN K ee KOMMbIOTEPHbIM aH-
HbIM, @ TaKXe HeCOOTBETCTBUE JOKYMEHTA aKTyaNbHbIM TEHAEHLMAM 1 BbI30BaM B 06NnacTu MHGOp-
MaLMOHHON 6e30nacHOCTI .

MonbITKM OTBETUTb HA BbI30Bbl LM()POBM3ALMM FTAPMOHN3MPOBAHHBIM PErynupoBaHueM npea-
NpUHUMaNnCh Takxe B pamkax Cogpyxectsa Hesaucumbix focynapcts?, OpraHusaumum [lorosopa

2 G.A.Res. 73/27 (Dec. 5,2018), https://docs.un.org/ru/A/RES/73/27

3 G.A.Res.73/187 (Dec. 17, 2018), https://docs.un.org/ru/A/RES/73/187

*  U.N. Secretary-General, Developments in the field of information and telecommunications in the context of international
security, U.N. Doc. A/71/172 (July 19, 2016), https://docs.un.org/ru/A/71/172

7 TonctyxuHa, A. (2023, 14 ceHTabpsa). Pocculickue uHUYuamuesl 8 chepe MexdyHapodHol uHhopmayuoHHoU Geonac-
Hocmu. Poccuitcknit CoBET No MexayHapopHbiM aenam. https://russiancouncil.ru/analytics-and-comments/analytics/

8 Cm., Hanpumep: CoBeT mMas rocygapcts Coppyxectsa Hesasucumbix locysapcts, Pewenne o KoHuenuuu coTpygHu-
yecTBa rocyaapcts — yuactHukos Coppyxectsa Hesasucumbix focyaapcTs B cdepe obecneveHns UHMOPMALMOH-
HOVl 6€30MacHOCT 11 0 KOMNAEKCHOM NiaHe MeponpuaATHii no eé peanusauum Ha nepuog 2008-2010 rogoe (10 okTa6psa
2008 r.); CornaeHne 0 COTPYAHMYECTBE FOCYAAPCTB — yuacTHUKOB Compywectsa HesaBucumbix focyaapcTs B o6na-
T obecneueHns MHGOpMaLMOHHOA 6esonacHoctin (20 Hosbpsa 2013 1), hitp://publication.pravo.gov.ru/Document/
View/0001201506040007?index=1
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0 KONneKTUBHOM 6e3onacHocTi®, BPUKC®, LLaHxancKol opraHn3aLmum cotpyaHuuectsa”, OpraHusaumm
no 6e30MacHOCTU W COTpyAHNUecTBY B EBpone®?, PernoHanbHoro copyma Accouuawiu rocyfapcrs
l0ro-BoctouHol A3um no 6e30nacHoCTi®™ u «pynnbl BOCbMU»"™,

Poccuitckas Mepepauns MrpaeT BaxKHeMlWyl ponb B PasBUTUW PerynnpoBaHus B cepe WH-
(hopMaLMOHHOI 6€30MACHOCTM Ha YHMBEPCANbHOM YPOBHE. MepBbiM LWaroM B 3TOM Hanpasne-
HUW cTano nucbmo MocTosiHHoro npeactaButens PO npu OpraHusaumu O6befuHeHHbIX Hauui
Ha nms TeHepanbHOro cekpetaps ot 23 ceHTabpa 1998 r. (Boyko, 2023, p. 8), B KOTOPOM 6b110 06paLLe-
HO BHMMaHUE Ha Heob6XO[MMOCTb MpPeAoTBpalleHUs KOH(POHTALMM B MH(OPMALMOHHON cpepe.
3atem Poccnitckas Denepauus B aekabpe 1998 r. B Mepsom KomuTeTe leHepanbHoit Accambnen OOH
npeanoXmna NpoexkT pesontounn «[ocTuxeHns B cepe MHBOPMATM3ALMN U TRNEKOMMYHUKALUM
B KOHTEKCTE MEeXAYHAPOAHON 6e30MacHOCTU»', NONOXUBILINA HAuano NPaKTUKe eXEerofHblX pe3o-
nioumii feHepanbHol Accambnen no AaHHOMY BOMPOCY.

bonbwon Bknas B peweHue npobnembl 06ecneueHus  MeXAYHApPOAHOW  WH(opMma-
LMOHHOW 6E30MacHOCTM Obll  BHECEH B pamkax MeperoBOpHbIX MexaHu3moB. Cpeau
HUX Tpynna npaBuUTeNbCTBEHHbIX 3KCMEPTOB, HauaBwas paboty B 2004 r. Pesynbrathl ee fJe-
ATENbHOCTU BbIPA3WUAUCL B MPUHATUM [OKNAJ0B, MOCBALWEHHDbIX aHanu3y BO3MOXHbIX Yrpo3
B MEXAYHapOAHOM MH(OPMALMOHHOM MPOCTPAHCTBE U CMOCOGOB WX yCTpaHewus: 2010,

°  Cm., Hanpumep, CornalueHue o COTPYAHNYECTBE FOCYAAPCTB — uneHoB OpraHu3auui [oroBopa o KoNneKTuBHOM 6e3onac-
HOCTI B 06MacTin pa3paboTku, NPOM3BOACTBA, IKCMyaTALNM, PEMOHTA, MOAEPHIU3ALAN, NPOANEHUA CPOKOB IKCMAYaTa-
LMY U YTUNM3ALMN NPOAYKLMI BOEHHOTO HasHaueHms (10 gekabps 2010 ), http://pravo.gov.ru/proxy/ips/?doc_itself-

" Cm., Hanpumep, CornawieHne Mexay NpaBuUTENbCTBAMI FOCYAAPCTB-UNeHoB LUIaHXancKoW opraHu3aLnm CoTpyAHNYECTBa
0 COTPYAHMYECTBE B 0611aCTN 06€CneueHns MexayHapoAHOW MH(OPMALMOHHOI 6e30nacHocTy, 16 ntoHs 2009 r., bionne-
TeHb MeXAYHaPOAHbIX 0roBopos fAHBapb 2012, N 1, C. 13-21; Linnaaockas aeknapauus CoseTa rnas rocyfapcrs-uneHos
LllaHxalicKolt OpraHM3aLyi COTPYAHMYECTBa, 10 UioHA 2018 T, https://rus.sectsco.org/images/07e8/0b/1b/1603039.pdf

2 Cm., Hanpumep, Org. for Sec. & Co-operation in Eur. [0SCE], Confidence-Building Measures to Reduce the Risks of Con-
flict Stemming from the Use of Information and Communication Technologies, OSCE Doc. PC.DEC/1202 (Mar. 10, 2016),

B Cm., Hanpumep, Ass'n of Se. Asian Nations [ASEAN] & Russian Fed'n, Statement on Cooperation in the Field of Security
of and in the Use of Info. & Commc'n Techs. (Nov. 14, 2018), https://asean.org/wp-content/uploads/2018/11/FINAL-

% Cm., Hanpumep, Group of Eight [G8], Okinawa Charter on the Global Info. Soc'y (July 21, 2000).
5 Russian Federation: draft resolution Developments in the field of information and telecommunications in the context of
international security. U.N. Doc. A/C1/56/L.3 (October 15, 2001), https://docs.un.org/ru/a/c1/56/1.3

% Rep. of the Group of Governmental Experts on Developments in the Field of Information and Telecommunications in
the Context of International Security, transmitted by Note dated 30 July 2010 from the Secretary-General. U.N. Doc.
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20137, 2015 1 2021 rr. Ewe OfHOI BaXHOW NNOWAAKOW ANs peleHus npobnem B 06nacT Mex-
AYHAPOAHON NH(OPMALMOHHOK 6e30nacHoCTH ABnseTcA Pabouas rpynna oTkpbiToro coctasa OOH
no Bonpocam 6e30nacHoCT B chepe UCMob30BaHNA UH(OPMALMOHHO-KOMMYHUKALNOHHbIX TEXHO-
NOTMIA N CAMUX NHOPMALMOHHO-TENEKOMMYHUKALMOHHBIX TexHONOMi (ganee — PIOC), co3saHHas
no uHuumaTuee Poccuiickon Gegepaunn.

CywwecTBYIOLMIA YPOBEHD PEryNMPOBAHNS HAMMAAHO JEMOHCTPUPYET OCTPYH HEOBXOAMMOCTb CO-
3flaH1A PUANYECKN 06S3bIBAKOLLET0 MHOTOCTOPOHHEr0 MEXAYHAPOAHOMO JOMOBOPA, KOTOPbIA CMO-
KET 3aKPenuTb MUHUMaNbHbIE CTAaHAAPTbI 3aLNTbl HA OCHOBE BbIPAGOTAHHOM €ANHO06PA3HOI NpakK-
TUKM FOCYAAPCTB 11 ByAeT 0TBeYaTb aKTyabHbIM BbI30BaM B ;aHHOI 0611aCTW.

B 3Toii cBA3M 27 nekabpa 2019 r. TeHepanbHoi Accambneeir OOH 6bina npuHaTa Pesontouus
NO 74247 «TpoTMBOAEICTBNE UCNONB30BAHUIO MH(OPMALMOHHO-KOMMYHUKALMOHHBIX TEXHOMO-
Uil B NPECTYMHbIX LeNAX», COMMAacHO KOTopoii feHepanbHas Accambnes NOCTaHOBUMA «yupeanTb
CneuynanbHbii MeXNPaBUTENbCTBEHHBIN KOMUTET IKCMEPTOB OTKPLITOTO COCTaBa, NpeAcTaBasio-
LW BCE PErNOHbI, AN PAa3paboTKM BCEOOBEMAIOWEN MEXAYHAPOJHOM KOHBEHLUN O NPOTUBO-
AeWCTBUM MCMONb30BaHNI0 MH(OPMALMOHHO-KOMMYHUKALMOHHBIX TEXHONOMMA B MPECTYMHbIX
Lenax»?,

imeHHO € 3TOW Lenblo Ha 77-i ceccun TeHepanbHon Accambnen OOH Poccuickas depepauus
NPeanoXuna 06HOBNEHHYIO KOHLENUMIO KOHBeHLMN OpraHu3aumu 06beanHeHHbIX Haunin no Mex-
[AYHApOHON MH(OPMALMOHHOI 6e30nacHocTh (nanee — KoHuenuua)?. CoasTopamu MHALMATUBDI
BbICTynuUAN Pecny6nuka benapycb, bonusapuaHckas Pecny6nuka BeHecyana, Kopeiickass HapogaHo-
JlemokpaTtuueckas Pecnybnuka, Pecnybnuka Hukaparya u Cupuiickas Apabekas Pecny6nuka.

MpeanoxeHHas B 2023 . MHULMATMBA CTana yxe TpeTbeil nonbiTKol Poccuiickon Gepepauun pas-
pewwnTb AMCKYCCMIO 06 YCTAHOBNEHMI PEryNMPOBaHUA MEXAYHAPOAHOIN MH(OPMALMOHHON 6e30nac-
HOCTM HA YHUBEPCaNbHOM YPOBHE.

Bnepeble npoekT KoHBeHuMM OpraHusaunn O6befUHEHHbIX Hauuin no MexayHaposHON
uHhopmaunoHHon 6esonacHoctu Poccuiickas Pegepauus npeactaBuna 22 ceHtaopsa 2011 T
B pamkax Hero npepnaranoch YCTaHOBUTb OCHOBHbIE MPUHLUNbI 06eCneueHns MexayHapoAHOM
WH(OPMALMOHHOW 6e30nacHOCTU. HecMOTpA Ha TO, UTO B OKYMEHTe OTMeuanach NpPuUBEpPKeH-
HOCTb MPUHLMNAM, 3aKPenneHHbIM B MeXAYHapOAHbIX A0roBOpax O NpaBax yenoseka, U camu
NONOXeHUs He 3aTparnBanyu HaLWOHANbHbLIA YPOBEHb PerynupoBaHus, a NUlWb Onpeaensnu
06Nl BEKTOP AEWCTBUI TOCYAAPCTB B 06M1acT 06ecneueHns MeXayHapofHoU MHGopmaLm-
OHHOW 6€30MaCHOCTI, NPOEKT 6blN NOABEPTHYT KPUTUKE CO CTOPOHbI CTPAH 3anafa no npuunHe

7 Rep. of the Group of Governmental Experts on Developments in the Field of Information and Telecommunications in the
Context of International Security, transmitted by Note dated 24 June 2013 from the Secretary-General. U.N. Doc. A/68/98*

®  Rep. of the Gr(;ﬁp of Governmental Experts on Developments in the Field of Information and Telecommunications
in the Context of International Security, transmitted by Note dated 22 July 2015 from the Secretary-General. U.N. Doc
AI70/174 (July 22, 2015), https://docs.un.org/ru/a/70/174

¥ Rep. of the Group of Governmental Experts on Developments in the Field of Information and Telecommunications
in the Context of International Security, transmitted by Note dated 14 July 2021 from the Secretary-General. U.N. Doc

7 Updated Concept for a Convention of the United Nations on Ensuring International Information Security, Letter dated
May 15, 2023 from the Permanent Representatives of Belarus, the Democratic People’s Republic of Korea, Nicaragua, the
Russian Federation and the Syrian Arab Republic to the United Nations addressed to the Secretary-General, U.N. Doc.
A/77/894 (May 16, 2023), https://docs.un.org/ru/A/77/89%
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BO3MOXHOIO YCTAaHOBMEHUS! UM UPE3MEPHOr0 KOHTPONA rocyfapcTBa Haj WH(OPMALMOHHbIM
NPOCTPAHCTBOMZ,

Cneaytowmm Warom B JaHHOM HanpaBNeHUN CTan NpeanoxeHHbin Poccuiickon Gepepaunent
11 okTA6pA 2017 I. NPOEKT KOHBeHUMN OpraHu3aumn 06beAnHEHHbIX Hauui o coTpynHuuecTBe
B chepe NPOTUBOAEUCTBUA MH(OPMALMOHHON NPECTYNHOCTN?, IHMLMATIBA OXBATbIBAET acnek-
Tbl KPUMUHANN3ALNMN N NPABOOXPAHNUTENbHON AEATENbHOCTM, A TakkKe 06LMe NPUHLNANLI MeX-
AYHAPOAHOrO COTPYAHWUECTBA M B3aUMHON MOMOLM B 061aCTU NpeaynpexaeHns u NpoTmeo-
AeNCTBUA NPOTMBOMPABHLIM AEAHUAM B WH(OPMALUOHHOM MpPOCTPAHCTBE. OTANYMTENbHOM
uepTol JAHHON MHWULMATMBBI MOXHO CUMTATb 3aKpenneHue 0683aTenbCTB roCYAAPCTB YCTaHO-
BUTb BO BHYTpPeHHEeM 3aKOHO/[aTe/NbCTBE OTBETCTBEHHOCTb 3@ PAf NepeuncneHHblX B NpoekTe
AesHNIA, CPeAn KOTOPbIX, HAaNpuMep, HenpaBoOMepHbIA AOCTYN K MHAOPMALWUM B 3NEKTPOHHOM
(hopme, HE3aKOHHbIA 060POT YCTPOICTB, COOP MH(OPMALUN B INEKTPOHHON hopme nyTem BBe-
JeHUs nonb3oBatens B 3abnyxaeHue.

Poccuitckon Qepepaunelt Takke 6bl1  npeactaBneH NPOeKT KOHBeHuuM OpraHu3auum
06beaMHeHHbIX Hauui 0 MpoTMBOAEACTBUN MCMONb30BAHNI0 UHAOPMALMOHHO-KOMMYHUKALMOH-
HbIX TEXHONMOrNIA B MPECTYNHbIX Lensax oT 29 uioHs 2021 r.* [JaHHbIA NPOEKT Takxke MopvepKusaet
NPUBEPXEHHOCTb MPUHLUNY YBAKEHUA NpaB U CBOOOA UYeNOoBeKa, a TaKxe NPUHLMUNY CyBepeHuTe-
Ta roCyAapCTB, B YAaCTHOCTU B KnbepnpocTpaHcTee. IHnumMaTmea npeanaraeT 3akpenutb 0bsa3atenb-
CTBA rOCYAAPCTB N0 KPUMUHANN3ALLMI 23 IeAHNI, CPeay KOTOPbIX, B YaCTHOCTH, HE3aKOHHOE Pacnpo-
CTpaHeHue hanbCuULMPOBAHHbIX NEKAPCTBEHHBIX CPEACTB M MEAULMHCKIX U3[eNNiA, NPeCcTynneHus,
CBfA3aHHble C pacnpoCcTpaHeHnem HAPKOTUYECKUX CPeAcTB U MCUXOTPOMHbIX BeLecTB, NoACTpeKa-
TeNbCTBO K NOAPLIBHON UMY BOOPY)XEHHOW AeATENbHOCTM U T. A

Bnpouem, npeanaraembie MHULMATUBbI He BbINW MPUHATDI B KAYECTBE OCHOBbI AN MEXAYHAPOA-
Horo floroBopa B pamkax OOH. Yka3aHHble NpoeKTbl NoABepraanuch KPUTUKe CO CTOPOHbI UHbIX r0-
CyAapCTB — yyacTHUKoB OOH, B YaCTHOCTW MO MPUUMHE PUCKA LIMPOKOTO TOMKOBAHUA MONOXEHNI,
UTO MOXET HAHEeCTM yLep6 3aKOHHON eATENIbHOCTI XYPHANNUCTOB U APYTUX NULL, paboTatowmx B che-
pe NH(OPMaLMN 1 CBA3M, a TAKKE NOBMEUD MHbIE HAPYLIEHUS NPAB YeNoBeKa®.

B cBOto ouepesb B paHee YnoMAHYTON HaMu 06HOBEHHON KOHLENnuun Gbini COXPaHeHbl OCHOB-
Hble MPUHLMNbI NPeAbIAYLLINX UHULNATIB, OAHAKO AOKYMEHT MOABEPrcA U3MEHEeHUAM B CBA3M C ak-
TUBHOW KPUTUKOI €70 NONOXEHNA. BaHenMmM AOCTKEHNEeM nHULMaTUB Poccuiickoin DepepaLun
BNAETCA NPUBEPKEHHOCTb €AMHOO6PA3HON NPaKTMKe, BbIpabOTAaHHOW rocyaapcTBamu. Tak,
KoHuenums ocHOBaHa Ha «PeKOMEeHAALMAX eXerofHbIX pe3oniouuid feHepanbHoit Accaménen OOH
“NocTxeHns B chepe MHGOPMATM3ALMN N TENEKOMMYHNKALLMIA B KOHTEKCTE MEXAYHAPOAHON 6e3-
OMACHOCTM", @ TAKKE KOHCEHCYCHBIX JOKNAA0B NpodhuibHOM Paboueld rpynnbl OTKPLITOrO COCTaBa

2 YepHeHko, E. (2023, 21 mas). TpeTbs nowna. Poccust BHecna Ha paccmotpenne OOH HOBbIA NPOEKT KOHBEHLMN N0 MEXAY-
HapOAHOI MH(OPMALMOHHOI Ge3onacHoCTH. KommepcaHTb. https://www.kommersant.ru/doc/5999161

Z  Draft United Nations Convention on Cooperation in Combating Cybercrime, in Letter dated Oct. 11, 2017 from the
Permanent Representative of the Russian Federation to the United Nations addressed to the Secretary-General, U.N. Doc.
AIC3/72112* (Oct. 16, 2017), https://docs.un.org/en/A/C3/72/12

% Ad Hoc Komuter OOH no pa3spabotke KoHBeHUM nNpoTus knbepnpectynHocty. (2021, 29 nioks). Mpoekm koHeexyuu Opea-
Hu3ayuu O6beduHeHHbIX Hayuti 0 npomugodeticmeuu Ucrob308aHUI UH(HOPMAYUOHHO-KOMMYHUKAUUOHHbIX mexHomoaul

% Office of the High Commissioner on Human Rights. (2022, January 17). Key-messages Relating to a Possible Comprehensive
International Convention on Countering the Use of Information and Communications Technologies for Criminal Purposes.

United Nations. https://www.unodc.org/documents/Cybercrime/AdHocCommittee/First_session/OHCHR_17_Jan.pdf
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(ProC) OOH 2021 roga 1 rpynn NpPaBUTeNbCTBEHHbIX 3KCnepTos 2010, 2013, 2015 U 2021 rogoB»?,
Kpome Toro, OHa COAEePXMT CCbINKM HA aKTbl, BbIpaboTaHHble KaK Ha YHUBEPCaNbHOM, Tak U Ha peruo-
HaNbHOM YPOBHSIX.

Llenbio KOHBEHLMM, COMNACHO NPOEKTY, ABNAETCA (POPMUPOBAHUE KCUCTEMbI 06ECEUEHNS MEX-
AYHAPOAHON WHAOPMALMOHHOK 6E30MacHOCT HA OCHOBE PABHOMPABHOMO COTPYAHMUYECTBA MEX-
Ay rocygapcrteami B 061actu obecneueHus 6e30nacHOCTM B cdepe UCMOMb30BAHNA UH(OPMALIA-
OHHO-KOMMYHMKALMOHHbBIX TEXHONOMMI?.

KoHuenuus npegnaraer 3akpenutb NPUHLMNbLI NPEAOTBPALLEHUA U YPErynupoBaHUA MeXrocy-
AapPCTBEHHbIX KOH(AMKTOB B rM06aNbHOM UH(OPMALMOHHOM NPOCTPAHCTBE, CTPEMNEHNE K Pa3BU-
TUIO COTPYAHNYECTBA B 06/1acTh 06ecreyeHns MexayHapoagHON MH(OPMALMOHHON 6e30NacHOCTH
1 CORENCTBIIO HApALLMBAHMIO NOTEHLMANA FOCYAAPCTB B AAHHOI 061ACTY.

JlocTonHcTBoM KOHLENLMN ABNAETCA TAKKE NONOXEHNe 0 HEOOXOAMMOCTY CO3[aHNA MEXaHU3MOB
KOHTPONSA 3a MCMOMHEHWeM rocyAapcTBaMu MOMOXEHUI KOHBEHLMM, @ TaKKe MEeXaHW3MOB ypery-
NNPOBaHMA 1 pa3pelleHns CnopoB. B kauecTBe 06pa3La NpeanaraloTca «NOCTOSHHO AelCTBYyOLME
OpraHbl C y4acTueM BCex rocyfapCcTB, NPUCOEAMHMBLUNXCA K KOHBEHLNN, MO0 0630pHbIE KOH(EPEH-
LK, CO3bIBaEMble Ha PerynspHon 0CHOBE»?,

HecmoTps Ha BbICOKIIA YPOBEHb Pa3paboTaHHOCTM JOKYMEHTA, HYXHO OTMETUTb PAJi HeOCTATKOB.
B nepsyto ouepeb K HegocTaTkam KoHuenuuu cnepyeT OTHECTU HU3KUA YPOBEHb KOHKPETU3MPO-
BAHHOCTM U «MATKOCTb» 06M3aTeNbCTB. KpUTUKA npefblaywnx npoeKToB KOHBEHLMM HA MEeXAyHa-
POAHON apeHe MpuUBena K 0TKA3y OT 3aKpenieHus YeTKux 06s3aTeNbCTB rocyAapcTe, B YaCTHOCTM
Mo KPUMMHANM3ALNN ONpefeneHHbIX AesiHNIA. C yUeTOM CNOXHOI FeonoUTUYECKON CUTYALN TaKoi
war 6bi1 HeOH6XOANUM, OFHAKO OH MPUBEN K OTAANEHMIO OT NepBOHAYaANbHO MOCTABAEHHON Lenn —
CO3/iaHMA HOPUANYECKN 0653bIBAIOLLETO MEXAYHAPOJHOMO AOrOBOPA, KOTOPbIA NpuUBeAeT K hop-
MUPOBaHNI0 3(EKTUBHOTO YHUBEPCANbHOTO PerynMpoBaHus. Bo BTopylo ouepefb HefOCTAaTKOM
KoHuenumu sBSETCS Y3KUA Kpyr ee MOTeHLMANbHbIX YYaCTHUKOB: CPean COaBTOPOB POCCUICKOM
®epepaumnmn Pecnybnuka benapycb, bonneapuaHckas Pecny6nuka BeHecyana, Kopeiickast HapogHo-
flemokpaTuueckass Pecnybnuka, Pecny6nuka Hukaparya, Cupuitckas Apabckas Pecnybnuka.
locyaapcTBa, MrpaolLyMe KIueByio ponb B 06ecneueHnn MexayHapoaHoM MHGOPMaLMOHHON 6e3-
0MaCHOCTU, ABNAKOTCA NPOTUBHUKaMU KoHLenumm.

Ananu3 Konsexuuu O0H npotus knubepnpecTynHocTy

(®uHanom AnUCKyccuu BOKPYr NPOeKTa KOHBEHUMM CTano NpuHaTMe Pesontounen feHepanbHOM
Accambneeii oT 24 nekabpsa 2024 r. 79/243 KonseHuuu OpraHusauuu 06beuHeHHbIX Hauuit npotus
KubepnpectynHocTh®. Ha 25 aBrycta 2025 r. KOHBeHUMs elie He Hauana [encTBOBaTb, MOCKOMb-
Ky B COOTBETCTBMU CO CT. 65(1) 1aTa BCTynneHua ee B CUNy NpUBA3aHA K AaTe Caul Ha XpaHeHue

% Updated concept for a convention of the United Nations on ensuring international information security, in Letter dated
May, 15 2023 from the Permanent Representatives of Belarus, the Democratic People’s Republic of Korea, Nicaragua, the
Russian Federation and the Syrian Arab Republic to the United Nations addressed to the Secretary-General, U.N. Doc.

7 |bid.

% |bid.

»  U.N. Convention against Cybercrime; Strengthening International Cooperation for Combating Certain Crimes Committed
by Means of Information and Communications Technology Systems and for the Sharing of Evidence in Electronic Form of
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40-1 paTUUKALMOHHONW FPamoTbl UM AOKYMEHTA O MPUHATUM, YTBEPXAEHUM UM NPUCOEaNHe-
HUK®. MOXHO OTMETUTb PUCK HEBCTYNNEHNS KOHBEHLMM B CUNY B CBA3W C 06UMEM NPOTUBOPEUNIA,
CBSI3aHHbIX C TEKCTOM 1 06HEKTOM [OKYMEHTA. [IpeMeToM CNopoB, B YaCTHOCTM, CTaNo W Ha3BaHue
KoHBeHLMI. BapuaHT, NpuHATbIA Pe3oniouueli, CTan CBOEro pofa KOMNpoMIUCCOM, 06bEANHMB LWK-
POKMIA KPYr NPecTynneHnit, COBEpLIAeMblX C MCMONb30BaHMEM WH(OPMALMOHHO-KOMMYHUKALLA-
OHHbIX CMCTEM, @ TaKKe 0TPa3uB (hOKYC Ha KN6epnpecTynHOCTH, 32 KOTOPbIW BbICTYNann ONNOHEH-
Tbl Poccuitickor Mefepauum B AMCKYCCN BOKPYT TeKcTa KoHBeHLuN®.

Bonpoc Ha3BaHWA CBs3aH C 0XxBaTOM KOHBEHUMEN AesHUIA, KOTOpble rocyaapCTBa-yYacTHUKM
AOMKHbI 6YAYT KPMMUHANU3UPOBATD B Pe3ynbTaTe NPUCOEAMHEHNS K JOKYMEHTY. Kak 6bino ynomMsHy-
T paHee, Poccuitckas QGefepauys npeanarana 23 cocTaBa, Toraa kak uHanbHas Bepcus KoHBeHL UM
COLEPXUT NNLLb OANHHAALATD:

1) He3aKOHHbIN AOCTYM;

2) He3aKOHHbIIl Nepexear;

3) BO3/ECTBUE HA IMEKTPOHHbIE JAHHDIE;

4) BO3/ENCTBME HA MH(OPMALUMOHHO-KOMMYHUKALIMOHHYIO CUCTEMY;

5) HenpaBoMepHOe UCMONb30BaHNe YCTPOWCTB;

6) NOANOr C UCNOMb30BAHUEM UH(OPMALMOHHO-KOMMYHUKALMOHHOW CUCTEMbI;

7) XuleHUe UM MOWEHHNYECTBO C UCMOMb30BaHUEM MH(OPMALMOHHO-KOMMYHUKALMOHHONW CU-

CTeMbl;

8) npectynnexns, CBA3aHHbIE C pa3MellieHnem B IHTepHeTe MaTepranos co CLIeHaMm CeKCyasbHbIX
HafipyraTenbCTB Hafl AETbMI UK UX CEKCYanbHON IKCMAyaTaLui,

9) nOMOraTenbCTBO AV CO3/aHMe JOBEPUTENbHbIX OTHOLIEHMWI C LIENbI0 COBEPLIEHIA CEKCYalbHOTO
NPecTynneHus B OTHOWEHUN PebeHKa;

10)pacnpocTpaHeHne NHTUMHbIX U306paxeHuii 6e3 cornacus; i

11) OTMbIBaHMe J0XOA0B OT NPECTYN/eHuiA.

Mpy 3TOM BO3MOXHOCTb AaNbHENILIEr0 pacliMPeHUs NepeUHs OCNOXHSAETCA He TONbKO pasHomno-
NAPHOCTbIO NO3MLMIA LOTOBAPUBAIOLLIMXCA TOCYAAPCTB, HO U TEM, UTO 06A3aTe/bHbIM TPe6oBaHMEM
ANA NPUHATUA JONONHUTENBHOTO NPOTOKONA ABNAETCA HaNUune He MeHee 60 rocyfapcTB — yuacT-
HUKOB 10r0BOpPa. He MeHee TpyAHOpeanu3yema u npoueaypa BHECEHUA NONPaBOK, KOTopas npeamno-
naraet ucteueHue NsTM NeT nocne BCTynneHns KoHseHuun B cuny. Cneayet Takke OTMETUTb, UTO 0CO-
6eHHOCTbI0 cthepbl MHGOPMALLMOHHOI HE30NACHOCTY SBNAETCA GbICTPOTA U3MEHEHMWIA, B CBA3N C YeM
CNOXHOCTb BHECEHUA MONPABOK U ANUTENbHblE CPOKM OCOBEHHO OLLyTUMbI AN obecneueHns 3d-
(heKTUBHOCTM PerynnpoBaHus.

MOMMMO COKpaLLEHUA NepeUHst KPUMUHANU3NPYEMbIX AEAHNIA, B OPUAMYECKON JOKTPUHE Bbl-
[eNsI0T TaKxKe UHble HeocTaTK KoHBeHwmuu. Tak, [I. A. LUToAMHa B KauecTBe NakyH JOKYMeHTa yka-
3bIBAa€T BONPOCHI peann3aLni NacCUBHOIO NePCOHANbHOMO NPUHLMNA YCTAHOBNEHUS PUCAUKLAK
11 3aLUMTbl NEPCOHANbHDIX AaHHbIX NONb30oBaTenel HTepHeTa (Shtodina, 2025, p. 118). CornacHo nac-
CMBHOMY NepCOHaNbHOMY NPUHLMNY onpeaenstow M akTopom Ans YCTaHOBNEHNA rOCYAapCTBOM

% U.N. Convention against Cybercrime, art. 65, § 1.
% YepHeHko, E. (2024, 30 nions). KnbepuyscTuTenbHas tema. MpoekT konseHwuun O0H no 60pb6e ¢ KoMNblOTEPHOI NpecTyn-

CTATBU 157


https://www.kommersant.ru/doc/6864552?query=%D0%9A%D0%BE%D0%BD%D0%B2%D0%B5%D0%BD%D1%86%D0%B8%D1%8F%20%D0%BF%D0%BE%20%D0%BC%D0%B5%D0%B6%D0%B4%D1%83%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B9%20%D0%B8%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%B1%D0%B5%D0%B7%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
https://www.kommersant.ru/doc/6864552?query=%D0%9A%D0%BE%D0%BD%D0%B2%D0%B5%D0%BD%D1%86%D0%B8%D1%8F%20%D0%BF%D0%BE%20%D0%BC%D0%B5%D0%B6%D0%B4%D1%83%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B9%20%D0%B8%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%B1%D0%B5%D0%B7%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
https://www.kommersant.ru/doc/6864552?query=%D0%9A%D0%BE%D0%BD%D0%B2%D0%B5%D0%BD%D1%86%D0%B8%D1%8F%20%D0%BF%D0%BE%20%D0%BC%D0%B5%D0%B6%D0%B4%D1%83%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B9%20%D0%B8%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%B1%D0%B5%D0%B7%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
https://www.kommersant.ru/doc/6864552?query=%D0%9A%D0%BE%D0%BD%D0%B2%D0%B5%D0%BD%D1%86%D0%B8%D1%8F%20%D0%BF%D0%BE%20%D0%BC%D0%B5%D0%B6%D0%B4%D1%83%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B9%20%D0%B8%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%B1%D0%B5%D0%B7%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
https://www.kommersant.ru/doc/6864552?query=%D0%9A%D0%BE%D0%BD%D0%B2%D0%B5%D0%BD%D1%86%D0%B8%D1%8F%20%D0%BF%D0%BE%20%D0%BC%D0%B5%D0%B6%D0%B4%D1%83%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D0%B9%20%D0%B8%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%B1%D0%B5%D0%B7%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
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IOPUCANKLMN ABNAETCA TPaXAAHCTBO XepTBbl npectynneHns. B xoge neperoBopHoro npouec-
ca Poccunckas Qepepaums, a Takxe WpaH, Kabo-Bepae, MakuctaH, MaHama, Iputpes u Cupus
npeanarany pacnpocTpaHnTb AaHHbIA NPUHLMNA TaKKe Ha Clyyan COBEPLIEHNs NPOTUBONpPABHbIX
AESAHUIA B OTHOLWIEHUM OPUANYECKNX NUL, YUPEXAEHHDIX UAN UMEIOUMX NOCTOAHHOE NpeaCcTaBi-
TeNbCTBO HA TEPPUTOPMK TOCYAAPCTBA, YCTAHABNUBAKLIWErO CBOK HPUCAUKLNIO. BO3MOXHOCTb
YCTAaHOBNEHNSA AHHOTO NPUHLMNA B OTHOWEHWUM NPECTYNAEHNIA NPOTUB MEXAYHAPOAHON UHGOP-
MaLMOHHOI 6e30MacHOCTI 6blNna PaCKPUTUKOBAHA B CBA3M C PUCKOM PacliMpUTENbHOrO TONMKO-
BaHMs, BbI3BAHHbIM OTCYTCTBUEM B KOHBEHLMM OrpaHNUeHni faHHOro nonoxeHus (Scher-Zagier,
2024, p. 366). Torga kak Komuccns MEXAYHapOAHOro npasa B oTyeTe 0T 2006 roga* npuwna K Bbl-
BOJY O TOM, YTO Ha HALMOHANbHOM YPOBHE FOCYAaPCTBA OrPaHMUNBAIOT 06/1aCTb NPUMEHEHUs nac-
CMBHOTO NMePCOHaNbHOMo NPUHLMNA NepeyHeM Hanbonee TAKKUX NPECTYNNeHNi, cpean KoTopbix,
B YaCTHOCTH, Teppopu3m. Cpefy MHbIX OTPAHNUMTENbHBIX YCNOBUIA TaKke NPUMeHseTcs TpeboBa-
HUe AABOMHON KPUMUHANW3ALMK, NPUMEHEHNe JaHHOTO MPUHLMNA TONbKO B OTHOLWEHMM NpecTyn-
NeHui, NpeaycMaTpuBaloLLMX MUHUMAsbHYIO Mepy Hakasaxus (Watson, 1993, p. 23), oTka3s rocy-
[apCTBa, KOTOPOE MOrNO 6bl YCTAHOBUTb CBOK HPUCAMKLNIO HA OCHOBAHWUM TEPPUTOPUANBHOTO
npunuuna (McCarthy, 1989, p. 24).

Heo6xoaUMo OTMETUTb, UTO NONOXEHME O BOSMOXHOCTM NMPUMEHEHNS NAaCCUBHOMO NEpCOHANbHO-
ro NPUHLMNA 6bINO OCHOBAHO HA aHaNoOrMyHo Hopme KoHseHLM OOH NPOTMB TPAHCHALMOHANbHOK
OpraHM30BaHHON npectynHocTu (npuHaTa pesonioumneit 55/25 fevepanbHoi Accambnen ot 15 Hos-
6pa 2000 rona®) (nanee — KOHBEHLMA NPOTUB TPAHCHALMOHANBHOW OPraHN30BaHHON NPECTYNHO-
ctn)®, n KonseHuun OOH npotus koppynuun (npuxaTa pesonioumeii 58/4 feHepanbHoit Accambnen
oT 31 okTA6pA 2003 roga®) (nanee — KoHBeHuus nNpoTus Koppynuun)®. Ans KoHMepeHuuid rocy-
[apCTB-YYaCTHUKOB aHaNM3NPyemMbix KOHBEHLMA (YHKUMM CeKpeTapuaTa BbiNONHAET YnpaBneHue
OpraHusauun O6beanHeHHbIX Hauuil No HapKoTUKaM v npectynHoctu (nanee — YHM OOH), koto-
poe npu pa3paboTke KOHBEHLMN NPOTUB KMGEPNPeCTYyNnHOCTU NOATOTOBMAO0 0630p CYLLECTBYIOWNX
UCTOYHUKOB NPABOBOFO PErynMpoBaHus B 06MacTi obecrneueHns MexayHapoaHoh MHAOPMaLMOH-
HOW Ge30MacHOCTU, NpK 3TOM BKIOUMB TyAa Kak KOHBEHLMIO NPOTUB TPAHCHALMOHANBbHOW Opra-
HWU30BaHHOM NPECTYNHOCTK, TaK U KOHBEHLMIO NPOTUB KOPPYNLMN, 0TMEUAs, 0iHAKO, UTO 06bEKTOM
UX perynnpoBaHuA ABNAKTCA MHble NPaBOOTHOWeEHMA. Tak, cTatbd 15 KOHBEHUMUM NPOTUB TPaHC-
HaLMOHANbHOW OPraHM30BaHHON MPECTYNHOCTU 3aKpenuna BO3MOXHOCTb FOCYAAPCTB YCTAaHOBUTD
CBOK IOPUCAMKLMIO B OTHOWEHWM NI06Oro NpecTynneHuns, KOTOpoe COBEPLIEHO NPOTUB rpaxpaa-
HUHA 3TOr0 rocynapcTea®. KOHBEHLMA NPOTUB KOPPYNuUM B CTaTbe 42 TakKe YCTaHABNUBAET BO3-
MOXHOCTb MPUMEHEHUs MPUHLMNA NACCUBHON IOPUCAMKLNN, He 3aKPenniss npu 3TOM OrpaHnuu-
TenbHbIX ycnosuin®. CLUA, KoMMeHTUPYs BbIGOP KOHBEHLMM NPOTMB KOPPYNLUK B KAY€CTBE OCHOBbI

2 Report of the International Law Commission to the General Assembly, 2006, U.N. GAOR Supp. No. 10, at 524 n. 23, U.N. Doc.
A/61/10.

% G.A. Res. 55/25, United Nations Convention Against Transnational Organized Crime (Nov. 15, 2000).

% United Nations Convention Against Transnational Organized Crime, Nov. 15,2000, 2225 U.N.T.S. 209.

% G.A. Res. 58/4, United Nations Convention Against Corruption (Oct. 31,2003).

% United Nations Convention Against Corruption, Oct. 31,2003, 2349 U.N.T.S. 41.

¥ United Nations Office on Drugs and Crime Secretariat, Overview of Existing Instruments, Recommendations and Other
Documents on Countering the Use of Information and Communications Technologies for Criminal Purposes, Apr. 20, 2022,
U.N. Doc. A/AC.291/CRP10.

% United Nations Convention Against Transnational Organized Crime, art. 15.

¥ United Nations Convention Against Corruption, art. 42.
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Ans pa3paboTKu YHUBEPCANbHOIO UCTOUYHUKA PErynupoBaHus Npobnembl 0becneyeHns MexayHa-
POAHON MHAOPMALMOHHON 6€30MaCHOCTI, OTMEUANN, UTO NPOLLECC Pa3PaboTKU AAHHOTO MEeXayHa-
pOLHOro f0roBopa 6bin 60nee ANUTENbHBIM U 6bIT MHULMMPOBAH HA OCHOBE KOHCEHCYCA roCyAapCTB,
Yero B JAHHOM Clyyae HeT™,

Mpw 310M 3. Wep-Llarnp oTMeuaeT, uTo KOHBEHLMA NPOTUB TPAHCHALMOHANBHOW OpraHU30BaH-
HOW MPEeCTYNHOCTU U KOHBEHLMA NPOTUB KOPPYNLMN BCe Xe NpPeACTaBNsAT Co60il npumep orpa-
HUYMTENbHOTO UCMONb30BAHMA MACCMBHOTO MEPCOHANbHOIO NpUHUMNA. TakK, 06bEKT perynupo-
BaHUA KOHBEHLMW NPOTMB TPAHCHALMOHANbHON OPraHWM30BaHHOW MPeCTYNHOCTM NMpeanonaraet
Hanuuue TakMx OrpaHNUMTENbHBIX YCIIOBUIA KaK ONPefeneHHas CTPYKTypa, nepuop AencTBuUs U Lefb
NPeCTynHbIX rpynn. BO3MOXHOCTb NPUMEHEHNA NACCUBHOIO NepcoHanbHOro NPUHLUNG B COOTBET-
cTBUN ¢ KOHBEHLMeN NPOTUB KOPPYNLLMA MOXKET PacCMaTPUBATbCA KK YaCTHOE NPOosABNEHNe 3alLuT-
HOTO MPUHLMNA YCTAHOBNEHUS KPUCAUKLMM, NOCKONbKY 0OBEKT ee perynMpoBaHns TeCHO CBSA3aH
C KIOUEBbIMI MHTEpECcaMu rocyaapcTaa (Scher-Zagier, 2024, p. 364).

JlaHHbIN NPUHLMN YCTAHOBAEHNS IOPUCANKLIM CTAHOBUTCA NPEAMETOM KPUTUKM HE B NepBbIil pas.
Tak, Cefipuk PeitHrapT yTBEPXKAAET, UTO AAHHbIA NPUHLMN YCTAHOBNEHUS IOPUCAMKLUN He BbINONHSET
CHepXKUBalOLEN, NPEBEHTUBHON (YHKLNN, SBNSIOWENCA OCHOBHOWM B YrONOBHOM NpaBe. IT0 06bAc-
HAETCA TeM, YTO NPECTYMHUK HE MOXET NpefBULETb, KAKOE roCyAapCTBO YCTAHOBUT OPUCAUKLMIO, NO-
CKOMNbKY OH 6YAeT 06bIYHO He 3HAET HALMOHANbHOCTY XEPTBbI (Ryngaert, 2015, p. 110). Ewie JloHHebe
Ae Babp noguepknsan, uto NPUMEHEHNe NPUHLMNA NACCUBHON NEPCOHANbHON IOPUCAMKLNN NNLLIb
YCUNNBAET NPOTUBOpPEUNs rocyaapcTB Mo BOMPOCaM yCTaHoBneHus topucankumin (Donnedieu de
Vabres, 1928, p. 170).

OfiHaKO KpuTUKa MCNONb30BAHMA NACCMBHOIO NEPCOHANbHOMO NPUHLMNA NPeaCcTaBAAETCA Hepo-
CTaTOYHO 06OCHOBAHHOA. [laHHbI NPUHLMN HE NTPOTUBOPEUUT NPEBEHTUBHOM (YHKLMN YTONOBHOMO
npasa, NOCKOMbKY OHa CBA3aHa B MepBYyl0 ouepefb C HanMuuem OTBETCTBEHHOCTM 3a COBepLleH-
HOe NPOTMBONpPABHOE AesiHNe, @ HEBO3MOXHOCTb CMPOrHO31MpPOBaTh (POPMbI ee peann3aLmnm MoXeT
CNYXUTb NUWb AONONHUTENbHBIM YCUNUBAIOWMM CAEPXMBAIOWMNIA XapakTep dakTopom. Mpu 3Tom,
WHTEpeC rocyaapcTBa rpaxaaHCTBA KepTBbl NpefcTaBnserca 060CHOBAHHbIM W NPABOMEpPHbIM,
NOCKOMbKY AIBNAETCA CneAcTBMem (hakTa HapylweHNs npaB ero rpaxaaHuHa. Uto kacaetcs orpaHu-
UNUTENbHbIX YCNOBNI NPUMEHEHUS NACCUBHOTO NEPCOHANBHOTO NPUHLMNA, KOHBEHLMS NPOTUB Kii-
6epnpecTynHoCTU B KauecTBe 0653aTeNbCTB rOCYAAPCTB-YYACTHUKOB YCTAHABIMBAET KPUMUHANN3A-
LM YKa3aHHbIX B HEW AeAHUNA, YTO NpeacTaBnseT cobon TpeboBaHue ABOMHOM KpUMUHANM3ALNN,
ABNAOLLEECH OAHWUM U3 NPOABNEHUI OrpaHNUUTENbHBIX YCNOBUIY. KpoMe TOTo, NepeueHb fesHui,
KOTOPble roCyAapCTBa AO/MKHbI NPU3HATD B KAUECTBE YrONOBHOMO NPaBOHAPYLIEHUS B COOTBETCTBUY
¢ KoHBeHUME: NpOTUB KUBepnpecTynHoCTW, ABMAETCS OrpaHUYEHHbIM W HE MOXET TONKOBATb-
€A pacwmpuTenbHo. Hannume Takux OrpaHUUUTENbHbIX NONOXEHUI, @ Takke 3aKpenneHHoe B foro-
BOpe TpeboBaHMe BbINONHEHUS 0643aTeNbCTB B COOTBETCTBMU C MPUHLMUNAMU CYBEPEHHOIO paBeH-
CTBa M TEPPUTOPUANBHON LENOCTHOCTU FOCYAAPCTB M NPUHLMNOM HEBMELLIATENbCTBA BO BHYTPEHHME
Jena ipyrix rocyaapcra* no3BONAT cAenaTb BbIBOJ 0 UPE3MEPHOCTN OMaceHN NPOTUBHIUKOB NpU-
MEHEHNA TaKoro NpuHLMNa.

% United States of America, “Implementation of Operative Paragraph 3 of General Assembly Resolution 74/247 and Next
Steps”, Apr. 20, 2020, U.N. Doc. A/AC.291/CRP, (Ad Hoc Comm. to Elaborate a Comprehensive Int'l Convention on Countering

“U.N. Convention against Cybercrime, art. 7-17.
2 |bid., art. 5.
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UTo KacaeTcs 3awmTbl NMEePCOHANbHLIX AAHHbIX, NPeAMETOM KPUTWUKWU BbICTYMUAN MONOXEHMA
KoHBeHLMI 0 cbope 10Ka3aTenbCTB: NPeAnaranoch 3aKpenuTb BO3MOXHOCTb Nepeaaun AaHHbIX TONb-
KO «B C/lyyae Hanuuns cepbe3HblX OCHOBAHMIA MONaraTh, UTO NPECTYNNEHNe HOCUT "cepbe3Hblil Xa-
paktep"» (Shtodina, 2025, p. 122). OaHaKO HEO6XOANMO OTMETHUTD, UTO CYLLECTBYIOWAA B KOHBEHLMN
thopmynnpoBKa, no3sonswLas cb6op Aoka3aTenbCcT8 N0 YronoBHbIM NPaBOHAPYLEHNSM B COOTBET-
cTBUN ¢ KoHBeHLMeN™, pellaeT npobnemy byaanewwTckoi KOHBEHLNN, 3aKPENSIoLei BO3MOXHOCTb
[0CTyNa K flaHHbIM 6€3 cornacus apyroi CTopoHbl*. COOTBETCTBYIOLEE NONOXEHUE ByaanewTckoil
KOHBEHLMM C TOUKN 3PEHNS OTEUECTBEHHOM AOKTPUHBI «(aKTUUECKM NPeacTaBnfeT co6oi HopMmy,
PernameHTUpPYIoLLLY0 He UTO UHOE, Kak 0BbICK B KOMMbKOTEPHbIX CeTAX (UK B Cpefie AnA XpaHeHus
KOMMbIOTEPHbIX AaHHbIX) 33 PY6EXOM C LIebl0 06HAPYKEHUS U U3BATUA UCKOMOI KOMMbIOTEPHON
nudopmauum» (Volevodz, 2007, p. 25), a TaKke BNeYET PUCK HApyLieHUs (yHAAMEHTaNbHbIX NpaB
1 cB060/] uenoseka B UMdpoBoil cpene (Danel’yan, 2020, p. 265).

CywecTBeHHbIM HefocTaTkoM KOHBEHLUM ABNAETCA OTCYTCTBUE KOHTPONbHOMO MeXaHWU3Mma, Ko-
TOpbIA Npegnarana 3akpenutb Poccnitckas @epepauns. C uenbto 3deKTUBHOTO KOHTpoNs 3a uc-
NOMHEHUEM NONOXEHWIA AOKYMEHTa NPeACTaBNAETCA ONTUMANbHBIM CO3[aHNe JOrOBOPHOIO OpraHa
unn cneumanbHoil npouenypbl CoBeta no npaBam uenoBeka. B kauecTBe npumepa 3heKTUBHO
(hYHKLMOHMPYIOLLMX [OTOBOPHBIX MEXaHW3MOB MOXHO NPUBECTM AecATb opraHoB OOH no npasam
yenoseka (Abashidze & Koneva, 2015, p. 14). Cpeaun HuX, B 4aCTHOCTM, KOMUTET N0 NpaBam pebeHka,
KOTOPbIi HabMOAAET 3@ BbINOMHEHNEM KOHBEHLMM 0 npaBax pe6eHka 1989 r.° u aByX (akynbTaTmB-
HbIX MPOTOKONOB K Hel, KaCaloWMXCA CeKCYaNnbHOI IKCNyaTalui AeTei, UX yuacTiusl B BOOPYMKeEH-
HbIX KOH(AMKTAX, @ TaKKe TOProBnmn AeTbMn“. OAHAKO, NOMMMO JOTOBOPHbIX OPraHOB, MOHUTOPUHT
1 NPUBNEYEHIME BHUMAHMSA K aKTyalbHbIM HApYLEHNSM NpaB YenoBeka Takke MOXET I deKTuBHO
OCYLLeCTBAATLCA MOCPEACTBOM [eATeNbHOCTM CreuuanbHbix npoueayp CoBeta no npasBam Yenoseka.
Tak, AeaTenbHOCTb CeunanbHoOro AoKNafunKka no BONPOCYy 0 pabCTBe Cnocob6CTBOBana npusneve-
HUI0 BHUMAHUA MEXAYHAPOAHOTO co06lIecTBA K Npobneme CO3AaHNS HE3aKOHHOMO OHMANH-pPbIH-
Ka pabCKoro Tpyaa KpynHbIMU TEXHONOrMYECKUMU KoMnaHuamu®, Co3gaHne nogobHOro mexaHu3ma
B PaMKax NpUHATON KOHBEHLMM NPOTUB KNGEPNPeCTYNHOCTYM NO3BONNAO 6bl OTCNEXKMBATb CYILECTBY-
oLty CUTYaLMIO B 06MacTi MEeXAyHapoaHON MHGOPMALMOHHOW 6€30MacHOCTM, KOHTPONNPOBATh
cobnofieHne rocyAapcTBaMm-yyacTHuKkamn KOHBEHLMI 1 BbISBAATb COOTBETCTBYIOLLME HAPYLIEHWS.

B 3apy6exHoil JOKTpMHE KOHBEHLMA NOABEPINach KPUTUKE NPeuMyLLecTBEHHO B YacTh Nomo-
XEHUN, NOCBALEHHbIX MEXYHAPOAHOMY COTPYAHMUECTBY (Tropina, 2024, p. 220; Tennant & Oliveira,
2024, p. 238). Tak, K. Pogpurec xapakrepusyet JaHHyI0 MaBy [JOKYMEHTa KaK «MaBy O TpaHCrpa-
HUYHOM LINMOHAXE» U OTMEUAET, uTo cchepa AeiCcTBUA CTaTby 24 KOHBEHLUMM, YCTaHaBNNBAlOLEN
06513aHHOCTb FOCYAApCTB 06ecneunBatb 3alUuTy NpaB YenoBeka M [eiCTBOBaTb B COOTBETCTBUMU
C NMPUHLUNOM COPA3MEPHOCTU®, OrpaHMuMBAETCA 061aCTbl0 NPUMEHEHNA NPOLECCYaNbHbIX Mep

% U.N. Convention against Cybercrime, art. 23.

% Convention on Cybercrime, art. 32(b), Mar. 1, 2002, ETS No. 185, 2296 U.N.T.S. 167, https://treaties.un.org/doc/Publication/
UNTS/ Volume$202296/v2296.pdf

Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3.

“  See, Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict, May
25,2000, 2173 U.N.T.S. 222; Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography, May 25, 2000, 2171 U.N.T.S. 227.

7 CoseT no npasam yenoseka. (6.4.). Pesynbmamsi pa6omsl CieyuanbHbix npoyedyp: npedynpexdeHue u/unu npexpaue-
Hue HapyweHul npag yenoseka. Mo obpalieHnto 24 nions 2025 K https://www.ohchr.org/ru/special-procedures-human-

“ U.N. Convention against Cybercrime, art. 24.
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cornacHo KoHBeHLMN 1 He pacnpoCTPaHALTCA Ha MEXAYHAPOJHOe COTPYAHNYECTBO rocyaapcTs®.
CnepyeT NOAYEPKHYTb, UTO AAHHbIA [OBOA NpPeACTaBNsAeTcs HeoHOCHOBAHHbLIM: HEeO06XOAM-
MOCTb YBAEHUA W 3alLUTbI NPaB YenoBeKa, B TOM YuCne B XOfe MeXAYHApPOLHOro COTpPYAHMYe-
CTBA roCyapcTB B PaMKax UCMONHEHUA 0653aTeNbCTB, BbiTeKalowWwmux u3 KoHBeHUMM, 3aKpenneHa
B CT. 6 KoHBeHUMK>. B X0fe neperoBOpHOro npouecca psag cTpaH, B Tom uncne Hosas 3enanaus,
BaHyaty, HopBerus u /UXTeHWTelH, Npeanarani BHECTU B CTaTbio 35 KOHBEHLUN, MOCBALLEHHYIO
06WWMM NPUHLMUNAM MEXAYHAPOJHOIO COTPYAHNYECTBAY, NONOXEHWE, KOTOPOEe MOTNO bbl CTaTb J0-
NONHUTENbHON rapaHTMel 3alLuTbl NpaB uyenoseka®™ lpeanoxeHne cogepwano hopmynupoBky,
N03BONALLYI0 rOCYAaPCTBY OTKA3aTb B UCMOMHEHUN 3aNpoca O MeXAyHapPOAHOM COTPYAHNYECTBE,
eC/IM ecTb BeCKWe 0CHOBAHMs MOAraTh, UTO TAaKOW 3aNpoc 6biN CAeNaH C Lenbl npecneaoBaHns
UMW HaKa3aHus NuLa No Npu3Haky nona, pachbl, A3blka, Penurun, HaLMoHaNbHOCTW, STHUYECKOTO
NPONCXOXKAEHUA NN MONUTUUYECKNX YOEXAEHUIA UK UTO BINONHEHME 3anpoca HaHeceT yuwep6
MOMOXEHNI0 3TOTO ML NO N06OM U3 3TUX NpUUnH. OAHAKO YKa3aHHOEe NpeanoxeHne He 6bino
yuTeHO B DMHANBHOI peaakumn KoHseHuuu,

CnenyeT Take OTMETUTb MHOW HeOCTATOK KOHBEHL MK, KOTOPOMY yaenseT BHUMaHue K. Pogpurec®,
KOHBEHLMS He COAepXUT onpeaeneHuii KNioueBbIX AN AaHHOK cepbl NOHATUI: «AAHHBIE» U «UH-
thopmaums». Ux 0TCyTCTBME MOXET NOBMEUb PACLIMPUTENbHOE TONKOBAHNE NONOXEHUIA AOKYMEHTa,
yTO HeceT B cebe puckM ana obecrneyeHns HaANeXallero YpoBHA 3aLNUTbl NEPCOHANbHBIX JAHHbIX
1 KOH(MAEHLMANBHON NHGOpMALMN.

CkopocTb pa3paboTkM JOKYMEHTA BbIAENAETCA B KAuecTBe OHOM U3 MPUUUH CYLLECTBYIOLLAX
HEefl0CTaTKoB KOHBEHLMW: NOCKOMbKY YYaCTHUKKU NEPeroBOPHOr0O npouecca 6biin BbIHYXAEHbI CO-
CPefoTouMTb BHMMAHME HA COTMAacoBaHWUN Hanbonee AMCKYCCUMOHHBIX YCNOBWA [OFOBOpa, PAA no-
NOXEHUI He 6bIN HAANeXaWwmm 06pa3om paspa6otaH. Tak, 3. Lep-Llarup o6pawaeT BHUMAHNE
Ha npouecc pa3paboTKn aHanU3Mpyemoro MexzayHapofHOro A0roBopa: rpaduk BKAKYANn BCEro
CeMb CECCUI NeperoBopoB MeHee Yem 3a fiBa rofia (Scher-Zagier, 2024, p. 346). TaK, UMEHHO C 3TUM
aBTOp CBA3bIBAET NpO6NeMy MpUMEHeHUs NacCUBHOTO NMepCoOHanbHOM0 MPUHLMNA YCTAHOBMEHUS
IOPUCANKLMN B COOTBETCTBIN € KOHBEHLMe. OfHAKO Mbl HE MOXEM COTMACUTbCA C JAHHON NO3ULMEN,
NOCKOMbKY paboTa no pa3paboTke MexayHapoaHOro A0roBopa B 06nacTu obecneyeHns MexayHa-
POAHON MH(OPMALMOHHON 6E30MACHOCTU BEAETC Ha MPOTSEHUM ANUTENIbHOMO Nepuoda Bpeme-
HW, 1 pa3HOrmacus rocyaapcTs 06YCNOBAEHbI He HE[OCTAaTOYHOM NPOJOMKUTENBHOCTBIO ANCKYCCUA,
a KOHLENTYanbHbIMM Pa3nnunsmin NoOAX0A0B U KOHPAMKTOM NONUTUYECKMX UHTEPECOB.

Ha MOMeHT HanucaHus CTaTbi paboTa No CO3JaHWI0 CUCTEMbI pernameHTauun B obnactu obec-
MeyeHns Mex/yHapoaHoi 6e3onacHocTin npojomkaetca. B Hbio-liopke 7 uiona 2025 r. oTkpbinach
(huHanbHas ceccus PrOC, no pesynbratam KOTOPbIA JOMKEH 6GbiTb MOATOTOBNEH JOKNAf, OTpaxato-
WMIA 06LYI0 NO3MLMI0 MEXAYHAPOJHOMO CO06WecTBA B 06MacTU 06ecreueHns MexayHapoAHON

“  Rodriguez, K. (2023, August 22). Proposed UN Cybercrime Treaty threatens to be an expansive global surveillance pact.

% U.N. Convention against Cybercrime, art. 6.

5 1bid., art. 35.

% Draft text of the convention with the amendments made by Member States. Ad Hoc Committee to Elaborate a
Comprehensive International Convention on Countering the Use of Information and Communications Technologies

% Rodriguez, K. Op. cit.
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UHdopmaLMoHHON 6esonacHocTu®. PaboTa PTOC npuBedeT K NPUHATUIO JOKNafa, HOBOIO aKTa pe-

KOMeH/aTeNbHOro XapaKTepa, NnLiib KOCBEHHO CNOCOBCTBYA (HOPMUPOBAHNIO CUCTEMbI OPUANYECKN
06913bIBaIOLLET0 PerynupoBaHusa B JaHHON cdepe.

3akntoyenue

Takum 06pa3om, runoTesa UccnefoBaHUs NOATBEpPAMNach. KOHBEHLMA CTana nepBbiM MeXAyHa-
POAHbBIM HOPUAMYECKM 06A3bIBAIOLLMM AKTOM B Chepe MexAYHApPOAHOIM NHDOPMALMOHHOK 6e30nac-
HOCTH, BbICTYNas B POAM HEOHXO[UMOTO, HO MPOMEXYTOUHOTO 3Tana, MOCKOMbKY NPUCYLLME ent CyLle-
CTBEHHble HE[OCTATKM He MO3BONAIT e/l MONHOCTbI) PELNTb KOMNIEKCHbIE BbI30BbI 6€30MacHOCTH
B [MHAMWYHO Pa3BUBAIOLLEMCA KMGEPNPOCTPAHCTBE. Kak pe3ynbrar ANUTENbHON JUCKYCCAM, OHA
AIBNAETCA KOMNPOMUCCOM Mexay no3uuusamu Poccuinckon Qefepaunn n UHbIX rOCYAApPCTB, BbICTY-
NaIoLWMX 32 HEOOXOAMMOCTb YHUBEPCANbHOTO PeryniupoBaHMs B AaHHOW 061acTh, U UX OMMOHEH-
TOB, KOTOPblEe BUAAT B 3TOM PUCK HApYLEHUA NPaB YenoBeka W 3710ynoTpe6aeHIin rocyaapcTBamm.
HecmoTps Ha TO, UTO ONaceHns rocyaapcTs, CBA3aHHble C BO3MOXHOCTbIO UCMOb30BaH NS AOKYMeHTA
KaK MHCTPYMEHTa CNeXKM, NPeACTaBAAIOTCA NpeyBennyeHHbIMU, NPUHATbIA B 2024 T. MEXAYHAPOA-
HbIl J0rOBOP BCE Xe 06M1afaeT pAaoM HefOCTaTKOB.

Bo-nepBbix, KOHBEHLMSA OTNNYAETCSA TPYAHOCTbIO BHECEHUS U3MEHEHMNI, UTO, B CBOIO OUepesb, No-
POX[AET PUCK HEAKTYANbHOCTM NMOMOXEHWI JOTOBOPA B CBA3M C Pa3BUTUEM MH(OPMALMOHHDBIX TeX-
Honorui.

Bo-BTOpbIX, HE[OCTATKOM fBASETCA BO3MOXHOCTb PACLIMPUTENBHOTO TONKOBAHWUA OTAENbHbIX
NONOXeHUI KOHBEHLMN, K UNCTY KOTOPbIX OTHOCATCS, B YACTHOCTM, OTCYTCTBUE ONpeAeneHnit no-
HATUA «ZaHHbIE» N «MH(OPMALMA» U BONPOCH CHOpa i0Ka3aTenbCTB. BeposiTHO, NpuunHa tomy —
HEO6XOAMMOCTb COTNACOBAHNS PA3HOMONSPHbIX NO3ULMIA JOrOBAPUBAIOLMXCA rocyaapcTs. OaHako
wmnpoTa (hopMyNUPOBOK HE MOXET CUMTATbCA PelieHueM AaHHOW NPo6nembl, MOCKONbKY NO3BONSA-
€T rocyfapCTBaM CaMOCTOATENbHO TONKOBATb YKa3aHHbIE MOMOXEHWS, UTO NPENATCTBYET JOCTMXE-
HUHO Lenu KOHBEHLMN — 3aKpenneHnto eAMHo06pa3Hoi NPAKTUKY.

B-TpeTbux, CyWeCTBEHHbIM HELOCTAaTKOM AAHHOTO MEXAYHAPOAHOTO [OrOBOPa ABAAETCA OTCYT-
CTBME MeXaHM3MOB KOHTPOS 33 UCMOMHEHWEM ero NONOXEHNH.

B-ueTBepTbIX, MOXHO NOCTaBUTb MOJ COMHEHWE CaMO BCTyN/ieHWe KOHBEHLMM B CUNY B CBA3M
C HE0HXOAMMOCTbIO BHeCeHNS 40 paTU(UKALMOHHDIX FPAMOT UAN JOKYMEHTOB O NPUHATMM, YTBEP-
KAEHUM UNKU NPUCOERNHEHUN HA (hOHE He YCTPaHEeHHbIX 10 KOHLA NPOTUBOPEUYMiA B MO3NULUSX AOTO-
BapMBAIOLLNXCA rOCYAAPCTB.

HecoBepweHCcTBO KOHBEHLMN, NPOAOMKUTENbHOCTb AUCKYCCUIA, MONAPHOCTb NO3MLMIA, 06M-
nne KpUTMKI NPUBOASAT K BO3HMKHOBEHNIO 60Mee rnobanbHOro Bonpoca, CNOCO6HOr0 NOCAYXUTb
NpeaMeTOM OTAENbHOr0 WCCNeAOBAHUA, — O TOM, KakUM AOMKHO ObiTb perynnpoBaHue Mex-
AYHApPOAHON WH(OpPMALMOHHOW 6e30macHOCTU. B pesynbTaTe aHanm3a CywWwecTBYOWero pe-
TYNNPOBAHNA MOXHO MPEANONOXMUTb, YTO Hambonee 3PGeKTUBHLIM NyTEM €ro passBuTns CTa-
N0 6bl COYETAHNE PAMOYHOTO MEXAYHAPOAHOIO AOrOBOPA 1 AKTOB PEKOMEHAATENbHOIO XapaKTepa.
I dekTBHOE perynupoBaHne HeAOCTMKUMO 6e3 3aKpenneHus 0653aTenbCTB, YTO peannsyemo
WMEHHO NOCPeACTBOM 3aKNIOUEHU MEXAYHAPOAHOIO AOroBopa. OfHAKO C YYeTOM 6bICTPOTbI U3-
MeHeHWI B JaHHOI cdhepe NpeACcTaBNAETCS HEBO3MOMXHBIM MCUEPMbIBAIOLLMM 06PA3OM OXBATUTL

5% YepHeHKo, E. (2025, 7 nions). Lindposyio OTBETCTBEHHOCTb 0(OPMAT AoKnagom. Ha nnowaake OOH BHOBb 06CyaAT npa-
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BCe Tpebylowwme pernameHTalun 06n1acT NOCPEACTBOM 3aK/IOUEHNS MEXAYHAPOAHOTO AOTOBOPA.
AKTbI peKOMeH/1aTeNIbHOTO XapakTepa NpeAcTaBnAT co60i 6onee rM6KUN MeXaHU3M, COCOBHbIIA
OTpa¥aTb aKTyanbHble TeHAEHLUI 0TPacnu. Tak, KOHBEHLMA He cTana hHanom AUCKYCCUN 0 pery-
NUPOBaHUM MHAOPMALMOHHOK 6€30MaCHOCTU Ha YHUBEPCANbHOM YPOBHE, HO BbICTYNNNA BaXHEN-
UM LWAroM B 3TOM HanpaBneHuu.
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