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= Publication of research in the field of digital law and digital economy in order to intensify international scientific interac-
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regulation of the digital economy.

= Dissemination of the achievements of current legal and economic science, and the improvement of professional rela-
tionships and scientific cooperative interaction between researchers and research groups in both Russia and foreign
countries.

The journal publishes manuscripts in the following fields of developments and challenges facing legal regulation of the digital
economy:
1. Legal provision of information security and the formation of a unified digital environment of trust (identification of sub-
jects in the digital space, legally significant information exchange, etc.).

2. Regulatory support for electronic civil turnover; comprehensive legal research of data in the context of digital technology
development, including personal data, public data, and “Big Data”".
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Legal support for data collection, storage, and processing.
Regulatory support for the introduction and use of innovative technologies in the financial market (cryptocurrencies,
blockchain, etc.).
Regulatory incentives for the improvement of the digital economy; legal regulation of contractual relations arising in con-
nection with the development of digital technologies; network contracts (smart contracts); legal regulation of E-Commerce.
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Legal provision of digital interaction between the private sector and the state; a definition of the “digital objects” of
taxation and legal regime development for the taxation of business activities in the field of digital technologies; a digital
budget; a comprehensive study of the legal conditions for using the results of intellectual activity in the digital economy;
and digital economy and antitrust regulation.
. Legal regulation of the digital economy in the context of integration processes.
. Comprehensive research of legal and ethical aspects related to the development and application of artificial intelligence
and robotics systems.
10. Changing approaches to training and retraining of legal personnel in the context of digital technology development; new
requirements for the skills of lawyers.
The Journal has been included in the index of the Higher Attestation Commission (VAK) of the Ministry of Education and
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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Lludposoe npaso» (Digital Law Journal) — co3ganne AMCKYCCMOHHOW MNOWAAKM ANA OCMbIC-
NeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Neranu3aumum L poBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB UX BHEAPEHUS
B HOpMaTWBHO-NpPaBoBOe None. OCO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKNUM COOGLLECTBOM NPABOBEOB B CBA3M
C pa3BuTHEM LN(POBOI IKOHOMUKM B Halwen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA U OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach o6WwMpHan NPaKTUKA HOPMATUBHOTO PErynMPOBaHUS LMGPOBOI IKOHOMUKM,
OHa €T XOpOowWNit MaTepuan Ana NPOBEAEHUs CPABHUTENbHbIX UCCNEAOBAHNIA MO 3TOK Npobnematuke. B Teopetuyeckom
nnaxe undpoBoe NpaBo onNMpaeTcs Ha CHOPMUPOBABLIEECA B AHIMOA3bIUHONM HAYUHON TUTEPATYPe aKaJleMUUecKoe Hanpas-
NeHNe KMHTEPHET-NPaBO», KOTOPOE PAA UCCNIefoBaTeNel PacCMATPUBALOT KAk OTAEMbHYI 0TPAC/b NpaBa.

3asayamu xypHana sBnswTcs:

= Tybnukauus nccnefoBaxmii B 06nactv LchpoBoro npasa i LnGpoBoit IKOHOMUKM C LIENbIO MHTEHCUDUKALMN MEXAYHA-
POHOIO HAY4YHOro B3aMMOAEICTBUSA U COTPYAHNYECTBA B PAMKaX HAYYHOT0 COO6LLECTBA IKCMEPTOB.

= YnoBNeTBOpPeHNe MH(OPMALMOHHBIX NOTPEOHOCTEN CNELManicToB-NPodeccnoHanoB, LOMKHOCTHBIX UL, OPraHOB rocy-
[apCTBEHHOI BNACTM, NPeACTaBUTeNeid 06LIECTBEHHbIX 0O BEAMHEHNN, MHbIX TPXAAH U OpraHM3aLMil B HAy4HO-NPaBO-
BOIA OLIEHKe COBPEMEHHBIX MOAXOA0B K TPaBOBOMY PErynMpoBaHuIo LUGPOBOK IKOHOMUKIA.

= PacnpocTpaHeHue AOCTUXEHWI aKTyanbHOM OPUAMYECKO N IKOHOMUUECKOW MbICTM, pa3BUTUE NPOGECccMOHaNbHBIX
CBSI3eM W HAYYHOTO KOOMEpPaTUBHOTO B3aUMOAENCTBUA MEXAY UCCNeA0BaTeNsAMI U NCCIeA0BaTENbCKUMM Fpynnamu Poc-
CUU 1 33pYBEXHbIX rOCyAAPCTB.

B ypHane ny6nukyTCs pyKonucy no Cepyiowwym HanpasaeHnam pa3BuTis 1 33a4am, CTOALLMM nepes HOPMATUBHbIM pe-

rynupoBaHnem LudpoBoK 3KOHOMUKIA.

1. HopmaTuBHoe obecneueHue HAHOPMALMOHHOI 6e30MacHOCTH, HOpMUPOBaHIE eNHON UNGPOBOI Cpedbl JoBepus (naeH-
TUGUKALYMS CYEHEKTOB B LMGPOBOM NPOCTPAHCTBE, 06MEH OPUANUECKM 3HAUNMON UHGIOPMALMEN MEXTY HUMU 1 T. f.).

. HopmaTtnBHOe obecneyeHne 3NeKTPOHHOTO FPAXAAHCKOro 060pOTa; KOMNMEKCHbIE NPaBOBble WCCNeA0BaHNA 060poTa
[aHHbIX B YCNOBUAX Pa3BUTUA LM(POBbLIX TEXHONONN, B TOM YnCNe NepPCOHANbHbIX AAHHbIX, 06OLENOCTYMHbIX AAHHbIX,
Big Data.

. HopmaTtuBHoe obecneueHue ycnoBuil Ans c6opa, XpaHeHus 1 06paboTKu AaHHbIX.

. HopmatusHoe obecrieueHne BHeAPEHNA U UCMOMb30BAHNA NHHOBALMOHHbIX TEXHONOTMIA HA (DUHAHCOBOM pbiHKe (Kpun-
TOBaNIOTbI, 6NOKYENH 1 ap.).

. HopmatuBHOe cTUMynupoBaHue pa3BuTus LUGPOBOIM IKOHOMUKY; NPABOBOE PErynupoBaHne A0TOBOPHbIX OTHOLIEHN,
BO3HMKAIOWLWX B CBA3M C PA3BUTMEM LMGPOBbIX TEXHONOMMIA. CeTeBble JOroBOPbI (CMapT-KOHTPaKTbI). MpaBoBoe perynu-
pOBaHMNe 3NeKTPOHHON TOProBK.

. DopmmMpoBaHue NPaBOBbIX YC0BNI B Chepe Cynonpon3BoACTBa U HOTapuaTa B CBA3M € pa3BUTUEM LU(POBON IKOHOMUKN.

. 0becneyeHne HOPMATMBHOTO PerynMpoBaHus LupoBOro B3aMMOAENCTBIA NPEANPUHIMATENBCKOMO CO0BLLECTBA U ro-
CynapcTBa; onpefeneque «UundpoBbix 06HEKTOB» HANOTOB M Pa3paboTka NPaBOBOrO Pexuma Hanoroo6noxeHns npeg-
NPUHUMATENbCKON feATENbHOCTU B chepe LUMdpOoBbIX TexHonoruin. LudpoBol 6IOAKET; KOMNNEKCHOe MCCNefoBaHne
MpaBOBbIX YCNOBUIA UCMONb30BAHNA Pe3YNbTAaTOB MHTENNEKTYaNnbHON [EATENbHOCTI B YCNOBUAX LLUGPOBOIA IKOHOMUKY.
LindhpoBas IKOHOMMUKA M AHTMMOHOMONbHOE PerynupoBaHue.

. HopmatuHoe perynupoBanue LndpoBoil IKOHOMUKOI B KOHTEKCTE HTErPALMOHHBIX NPOLLECCOB.

. KomnnekcHble nccnesoBaHns NpaBoBbIX M ITUYECKIX ACNEKTOB, CBA3AHHbIX C Pa3paboTKoil M NPUMEHEHUEM CUCTEM CKYC-
CTBEHHOTO WHTENNEKTA U POBOTOTEXHUKN.

10. N3meHeHne NOAXOA0B K NOATOTOBKE 1 NEPEnoAroTOBKE I0pUANYECKIX KAZPOB B YCIOBUAX Pa3BUTUSA LLUGPOBbIX TEXHONO-

ruii. HoBble Tpe60oBaHMA K HaBbIKaM 1 KBanu(uKaLum 1opucTos.

XypHan BknioueH B nepeyeHb BAK no cnegytowym cneunanbHocTam: 51.1. TeopeTuko-uctopiuyeckiue npasosble Hayki (opu-

JAnueckme Hayku), 5..3. YacTHo-npasosble (uBMauCTUYECKE) Hayki (OpuanUeckue Haykm), 5.1.5. MexayHapoaHo-NpaBoBble

Hayki (opuandeckue Haykm), 5.2.3. PeroHanbHas 1 0TpacieBas 3KOHOMUKA (3KOHOMMUECKME HayKi), 5.2.4. OUHAHCHI (KO-

HOMUYECKIe HayKn).

B xypHane ny6nukytoTca pyKonucu Ha pycckoMm 1 aHMUNCKOM A3bIKaX.
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CRITICAL VIEW OF THE INTRODUCTION
OF ARTIFICIAL INTELLIGENCE

IN THE ADMINISTRATIVE PROCEDURE:

RECEPTION OF THE EU AL ACT IN ITALY

Michele Di Salvo

National Agency for Artificial Intelligence Foundation
16, Via Giuseppe Revere, Milano, Italy, 20123

Abstract

This article offers a critical examination of Italy's initial legislative efforts to transpose the European Union's
Artificial Intelligence Act. Employing a methodological approach of argumentative-critical commentary, the
analysis dissects the bill's text to uncover the Italian government’s underlying philosophy and regulatory strat-
egy. The study argues that the proposed framework suffers from a significant lack of overall vision, mistakenly
treating Al as a non-penetrating technological tool and reducing its risks primarily to data privacy concerns, all
while prioritizing industrial growth. The article critiques key provisions, including the ambiguous “anthropocen-
tric” principle, the superficial regulations governing Al in information, healthcare, intellectual professions, and
the judiciary, and the creation of new criminal offences. It further analyzes preliminary projects for integrating
Al into administrative justice and explores the profound procedural implications of extending Al into areas of
technical discretion, highlighting the potential for a paradigm shift in judicial review. By juxtaposing the Italian
approach with a documented case of algorithmic discrimination in the UK, the research underscores the con-
crete risks to fundamental rights and the rule of law. The conclusion emphatically calls for a more technically
competent and critically aware involvement from legal scholars and practitioners to safeguard citizens from the
uncritical and pervasive adoption of Al in public administration and justice, warning against the shortcomings
of the current fragmented and constitutionally superficial regulatory proposal.

Keywords

administrative law, data privacy, Al in justice, algorithmic bias, digital governance, public administration

Conflict of interest The author declares no conflict of interest.
Financial disclosure The study has no sponsorship.
For citation Di Salvo, M. (2025). Critical view of the introduction of artificial intelligence in

the administrative procedure: Reception of the EU Al Act in Italy. Digital Law

Submitted: 8 Apr. 2025, accepted: 30 May 2025, published: 30 June 2025


https://crossmark.crossref.org/dialog/?doi=10.38044/2686-9136-2025-6-2-8-27&domain=pdf&date_stamp=2025-06-30

3CCE

KPUTUYECKUM B3rNAN

HA BBEAEHUE
UCKYCCTBEHHOTO MHTENJIEKTA
B AAMUHUCTPATUBHbBIU
[NPOLIECC B UTAJIUW: PELLENLIAA
EBPOMNEUCKOIrO AKTA 0b MU

M. in CanbBO

HaunoHanbHOe areHTCTBO N0 UCKYCCTBEHHOMY UHTENNEKTY
20123, Utanus, MunaH, yn. [xy3enne Pesepe, 16

AHHOTaUuA

B [aHHOM 3CCe npeactaBneH KpVITI/IHECKI/IVI aHa/ln3 nepebIx yCI/IﬂI/II?I Wtanum no TPaHCNOHUPOBAHUIO esponeﬁ-
cKoro PernameHta 06 NCKYCCTBEHHOM WHTENNEKTe. ABTOp aHanu3npyet TeKCT 3aKOHOMNPOEKTa, yTo6bI BbIABUTD
nexallyto B ero 0CHOBe (MI0CoNo N PerynsaTopHyio CTPATernio UTanbsAHCKOrO NpaBuUTeNbCTBa. MccnenoBatme
[0Ka3blBa€ET, YTO Npefsiaraemas npaBoBan paMKka CTpafaet 0T 3HaUNTENbHOro HeAOCTaTKa o6mero BUAEHNA, OLIN-
604HO TpakTya NN Kak HEI/IHBa3I/IBHbII7I TEXHOI'IOFI/I'-IECKI/Il7l WHCTPYMEHT 1 CBOAA €ro PUCKN B OCHOBHOM K BOMPOCaM
3allinTbl fdHHbIX, ONAHOBPEMEHHO AeNasA NPUOPUTETOM CTUMYNUPOBAHWE MPOMbILIEHHOCTHU. B 3cce nocnenosa-
Te/IbHO KPUTUKYIOTCA KiloueBble NOJIOXEeHNA 3aKOHOMPOEeKTa NpaBUTeNnbCTBa, BKNOUaA HEOI'Ipe,[leJ'IEHHbIVI «aH-
TPONOLEHTPUUECKUA» MPUHLLAMN, NOBEPXHOCTHOE perynupoBaHue ucnonboBauus U B chepe nHhOpMaLMoH-
HbIX TEXHOJ'IOFI/II7I, 3A4PaBOOXPaHEHNA, UHTENNEKTYalbHOrO TPyAa U NPaBOCYyAund, a TaKxe 3akpenneHne CoCTaBoB
HOBbIX YrO/NOBHbIX npecrynnemm?l. ,Elanee aHa/MU3NPYITCA NPOEKTbI N0 NHTErpaLnmn nms aAMUHUCTPATUBHOE Cyn0-
NPON3BOACTBO U pacCMaTPUBAlOTCA rny60|<v|e npoueccyanbHblie nocneacTsna paclimpeHna C(bepbl TEXHNYECKoro
YyCMOTpPeHUA. ConocTaBnas MTaI'IbﬂHCKI/IVI noaxoA € 3afJOKyMeHTUPOBAHHbIM B BeﬂMKOﬁpI/ITaHMVI cnyyaem anroput-
MI/I'-{eCKOI7I AUCKPUMKUHaL MK, Koraa nn noa BnnaHuem 60MbLUIUX CTATUCTUYECKMX AaHHbIX ANCKPUMUHUPYET NPOTUB
OTAEeNbHbIX KaTeropmh mo,qeﬁ, nccnepoBaHue BbiABNAET KOHKPETHbIE PUCKK ANA NpaB YenoBeKa N BEPXOBEHCTBA
npaBa. B 3akntoueHue dBTOP NPU3bIBAET K 6onee KOMNETEHTHOMY N KPUTUYECKN OCMbICIEHHOMY Y4aCTUIO NPaBO-
Be0B 1 NPAKTUKOB ANA 3aLUTbI rPpaXaaH OT HEOGAyMaHHOFO N NoBCemMeCTHOro BHeApeHus e rocyaapcreeHHoe
ynpasnexune 1 npasocyame.

KnioyeBble cnosa
aAMUHUCTPATMBHOE NPaBO, KOH(UAEHLMANBHOCTb JAHHDIX, UCKYCCTBEHHbIA MHTENNEKT B NPABOCYAH,
anropuTMUYecKasn NpeaB3AToCTb, LMPOBOE YNpaBneHNe, roCyAAPCTBEHHOE YNIpaBNeHme

KoHdpnukT unTepecos ABTOp CO061LAET 06 OTCYTCTBUM KOHMKTA UHTEPECOB.

(DuHaHcupoBauue liccneoBanme He MMeeT CIOHCOPCKOW MOJE XK.
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Introduction

This article offers a preliminary examination of how the EU Al Act' has been introduced into Italy's
legal and administrative system. It analyses Bill No. 1066AS, entitled “Regulations for the devel-
opment and adoption of artificial intelligence technologies'? from a methodological perspective.
According to the government, this bill is intended to be the first in a series of measures designed to
implement the mandates that must be fulfilled within twelve months.

The analysis proceeds thematically, seeking to understand how the Italian government has inter-
preted and regulated them, based on the issues addressed in the legislative text. Methodologically,
this is therefore an argumentative and critical commentary. Accordingly, the regulatory references
are integrated into the text rather than placed in a bibliography, and the analysis is confined to
the decree itself, without exploring the individual topics it raises, as each of them would require a
separate article, if not a monograph. The aim is to outline from the outset the general level of critical
concern, thereby encouraging specialized reflection on each of the specific issues identified both for
research and analytical purposes and to suggest possible improvements in the relevant technical
domains.

Overall, the analysis reveals a lack of strategic vision. The decree treats Al as a simple, non-
invasive technological innovation, reduces risk considerations primarily to privacy, and presents the
regulatory process chiefly as a driver of industrial growth.

Neither the form chosen for the text—issued directly by the government rather than examined by
an ad hoc parliamentary committee with broader participation—nor the adopted solutions, which
often reflect the European regulations uncritically and without sufficient detail, address these spe-
cific risks in a meaningful way, particularly in the context of a constitutionally oriented rule of law.

Italian Standards or Developing and Adopting Artificial Intelligence Technologies

Iltaly is a founding member of the European Union and, like all member states, must trans-
pose EU regulations into its own legal system. On 23 April 2024, the Council of Ministers approved
Bill No. 1066AS, entitled “Regulations for the development and adoption of artificial intelligence
technologies”? According to the government, this bill is the first in a series of specific measures to
be implemented over the next twelve months.

' Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down harmonised rules
on artificial intelligence and amending Regulations (EC) No. 300/2008, (EU) No. 167/2013, (EU) No. 168/2013, (EU) 2018/858,
(EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act)

2 Disegno di legge “Norme per lo sviluppo e l'adozione ciiiteéridlbigiieidiiiﬁtieilligiéniz;airiiﬁciiaiei“i[éflli‘:c;r{ the development and
adoption of Al technoligies], n. 1066AS, 23 April 2024 https://www.senato.it/service/ PDF/ PDFServer/ BGT/01411729.pdf (It.)

3 Ibid.
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Responsibility for developing artificial intelligence systems is assigned to a strategy prepared
by a special unit within the Prime Minister's Office, in cooperation with the national authorities re-
sponsible for technological innovation, the Ministry of Enterprise and Made in Italy, and the Ministry
of Universities. This institutional design reflects the government's intention to play a central role
in the development of Al systems. This is further demonstrated by the decision to entrust Ag/D
(Agency for Digital Italy) and the National Cybersecurity Agency—both technical bodies under the
Prime Minister's Office—with applying national and European regulations.

However, the risk is that an overly national approach will clash with Italy’s technological and
research-investment gap. In the author’s view, it would have been preferable for a program that
exercises close supervision and coordination of development, while also regulating the use of Al
and data management, to be oriented towards specialized collaboration. Concrete models exist:
CERN, Airbus, or the European Space Agency, all of which demonstrate effective, efficient, and goal-
oriented organizational structures. The not-so-subtle concern is that this process of nationalization
and centralization may conceal an eagerness to control and distribute the substantial resources
expected to flood the sector, including for patronage and electoral purposes.

The government’s strategy for Al development also includes venture capital activities by the
Ministry of Enterprise and Made in Italy, involving the acquisition of stakes of up to €1 billion in
SMEs operating in new technologies, quantum computing, or telecommunications, and demonstrat-
ing high growth potential.

Curiously, the government has chosen to prioritize suppliers operating on Italian territory rather
than those more broadly within the European market.*

Particularly noteworthy is the definition contained in Article 1 of the Bill on “Provisions and pow-
ers delegated to the Government regarding artificial intelligence”? which states that the bill aims to
promote “the correct, transparent, and responsible use of artificial intelligence, within an anthropo-
centric framework, aimed at seizing its opportunities.”

The “Anthropocentric” Approach

This conception of artificial intelligence is articulated in Article 3, which states that the use of this
technology must respect the fundamental rights laid down in the Constitution® and in European law,
as well as the principles of transparency and proportionality of processes, while ensuring the reli-
ability and accuracy of the data used to develop Al systems. Yet, beyond the ambiguity of the term

“anthropocentric”’—a notion whose meaning is unclear, since every human-made tool is anthropo-
centric by definition (even the ergonomics of a hammer is designed for human use)—Article 3 raises
several concerns.

Substantively, the article’s purpose is not clear. Having established that an activity must not be

“contrary to the fundamental rights provided for by the Constitution and European law and also to
the principles of transparency and proportionality of the processes, reliability and correctness of
the data used for the development of artificial intelligence systems,” nothing is said about how
exactly these rights, which are already established and inalienable, are to be defended, enhanced,
and protected.

“  Disegno di Legge “Disposizioni e deleghe al Governo in materia di intelligenza artificiale” [Bill “on the Provisions and
powers delegated to the Government regarding artificial intelligence”][D.d.L. Intelligenza artificiale], A. S. 1146, Legislatura
XIX, Art. 5. https://www.senato.it/leggi-e-documenti/disegni-di-legge/scheda-dd|7did=59313 (It.).

5 D.d.L Intelligenza artificiale, A. S. 1146, Legislatura XIX, Art. 1 (It.).
6 Costituzione Italiana [Constitution of the Italian Republic] (It.).
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Given that such rights are becoming increasingly shaky, if not reduced to mere statements of
principle in an era marked by liberalism and globalization, where the core infrastructures of Al are
controlled predominantly by non-European multinationals,” it might have been appropriate to dedi-
cate more attention to active, preventive, and precautionary protection measures, rather than simply
asserting that “everything must be controlled by the government.”

The Bill then goes on to outline a series of principles to be applied across various sectors: in-
formation, economic development, healthcare, professional services, the judiciary, user protection,
copyright, and, finally, criminal law.

Al and Information

Article 4 addresses the use of Al systems in the information sector, providing for the protection of
media pluralism and the democratic nature of the press. It also requires that information on the pro-
cessing of personal data be clear and accessible to everyone, so that individuals may exercise their
right to object to the sharing of their data. However, the remedies, instruments, and mechanisms
available for safeguarding these rights are neither specified nor explained. A quick comparison be-
tween the speed of Al systems and the sluggishness of Italy’s civil justice system perfectly illustrates
the inadequacy of the current protections.? The real source of uncertainty, however, lies in the lack
of clarity regarding the nature of the issue itself.

Artificial intelligence is a system of hyper-computation combined with machine-learning tech-
nologies. To function, it must continuously process vast quantities of data. Without such data pro-
cessing, it is difficult to understand how generative Al could evolve, as these systems obtain data
from across the web. Since the most authoritative websites, including major and reputable broad-
casters, have restricted access to their content, generative Al models (such as ChatGPT) often rely on
platforms like Quora or Facebook* as sources. This is not an abstract concern, but a concrete reality.

Against this backdrop, the generic statement in Article 5, which stipulates that companies oper-
ating in the sector must be granted access to “high-quality data,” is insufficient. The bill does not
regulate how such access will be ensured, nor does it define what constitutes “high quality”—a con-
cept that is not easily determined in advance. Moreover, this provision cannot override intellectual
property rights, nor violate industrial or research-related copyright protections.’

Article 23 provides that, within regulation of audiovisual services, subject to the acquisition of
consent from rights holders, content created or modified through Al systems “that are capable of
presenting as real data, facts and information that are not" must be marked with an appropriate
identification mark. This provision responds to the concerns generated by so-called “deepfakes”. The
obligation of transparency is placed on the author or holder of the rights to such content, although
the practical allocation of responsibility will depend on the implementing measures. The insertion of
the identifying sign is excluded when the content forms part of a manifestly creative, satirical, artis-
tic, or fictitious work or program, without prejudice to the protections for the rights and interests of

7 D.d.L Intelligenza artificiale, A. S. 1146, Legislatura XIX, Art. 3 (It.).

& In Italy civil proceedings on average take 7 years to complete the process.

* Ed. note: By decision of the authorities of the Russian Federation, Meta Platforms, Inc. has been declared an extremist
organization, and its activities are prohibited on the territory of Russia.

°  The issue is linked to a broader one — too broad to be dealt with here: in order to verify the data, the algorithm would
have to be made public, but if the algorithm is made public, private companies claim that this constitutes a violation of
industrial property rights.

© D.d.l Intelligenza artificiale, A. S. 1146, Legislatura XIX, Art. 23.
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third parties. The resolution of doubts as to the manner of implementation is left to self-regulatory
and co-regulatory soft-law sources.
The government aims to foster the development of Italian entrepreneurial fabric; thus
Article 5 stipulates that the state and other public bodies:
= promote the use of Al in production processes to improve human-machine interaction and
increase productivity
= foster the development of an innovative and open Italian artificial intelligence market
= ensure that companies operating in the sector have access to high-quality data
= direct the digital procurement platforms used by public administrations so that preference is
given to solutions that guarantee the localization and processing of critical data in data centers
located throughout the country™
No specific direction emerges, apart from reference to an “anthropocentric model that respects
the Constitution.” Beyond this, and aside from an explicitly 19th-century form of protectionism, the
Bill's primary thrust appears to be the orientation of Al towards the technological transformation of
production enterprises.

Al and Health

With regard to healthcare, the use of Al systems must not lead to discriminatory criteria in access
to treatment and medical services. The principle of informed consent is reflected in the requirement
to inform patients about the use of artificial intelligence systems. This is fine. But all of this is already
provided for by general rules consolidated through extensive case law.> What is missing is any con-
sideration of how to handle and protect the product generated by this use.

The issue first emerged in relation to metadata. Google, paradoxically and dramatically,
states the truth when it refuses to provide users with much of the information requested about
their own accounts: Google does not actually know certain things because once transformed
and reassembled, the data becomes an articulated and amorphous metadata set in which the
individual is no longer traceable.” The essential point was to standardize and protect metada-
ta—a challenge that has not been met. An Al system may certainly require informed consent to
acquire the first raw data that originate information, and existing norms already regulate such
access.

However, Al is not a cloud in which files are simply stored in separate and recognizable
folders. For example, an Al analyzing one million ultrasound scans per month in Italy could
decompose the data in multiple ways: a gynecologist might search only for the fetus's vital
parameters, but a future Al system could extract macro-data on the microcirculation of the
uterine wall. Twelve million scans per year of anonymized data can reveal an enormous amount
of information.

Who manages and protects this data, and how? What about the economic dimension, given that
pharmaceutical companies, medical device manufacturers, and others could make enormous profits

" lhid., Art. 5.

2 See Cass. Civ., Sez. Il [Court of Cassation], 2023, n. 8771; Cass. Civ., Sez. I1I, 2022, n. 9143; Cass. Civ., Sez. IlI, 2021, n. 25672;
Cass. Civ., Sez. I, 2020, n. 14437; Cass. Civ., Sez. IIl, 2019, n. 17483; Cass. Civ., Sez. IlI, 2017, n. 1218; Cass. Pen., Sez. IV, 2016, n.
4631; Cass. Civ., Sez. IlI, 2015, n. 19669; Cass. Civ., Sez. lll, 2014, n. 21911; Cass. Civ., Sez. IlI, 2013, n. 1353.

B This was indicated to the author by Google in a personal communication upon inquiring.

% In ltaly it's Legge “Protezione del diritto d'autore e di altri diritti connessi al suo esercizio” [Law on “Protection of
copyright and other rights related to its exercise”], n. 633, 16 July 1941 (It.)
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from it? Who is entitled to access this data, or to request that Al analyze it for research purposes?
For what objectives?

The problem here is not merely a lack of regulation that could be solved by an amendment. Rather,
the issue is that the very nature of what must be regulated is not understood. At the root, it is not
even clear what one is talking about.

Al, Intellectual Professions, and Copyright

The regulation of Al use is also crucial in the intellectual professions, where Al systems may be
employed only to carry out activities that are instrumental and supportive of the professional task,
and where the intellectual work performed by the professional must remain predominant. To pre-
serve the relationship of trust between the professional and the client, information about artificial
intelligence systems used must be communicated to the recipient of the service in clear, simple, and
comprehensive language.

This immediately raises questions about the meaning to be attributed to “instrumental and sup-
port activities” and about how to measure the “prevalence” required by the rule® It should be re-
called that professionals compete with colleagues in other jurisdictions and with service companies
that would not be subject to these limitations. The scarcely concealed assumption underlying this
framework is that a professional commissioned to write a text merely sits in an armchair, submits
a question to ChatGPT, and lets the system do the work. It is the anthropocentrism of a fraudulent
human logic.

But how does this apply to designing a bridge or a tunnel, where all the calculations, virtual
simulations, 3D processing, and structural analyses, including those of each individual component,
are already performed by machine-learning systems with hyper-computational capacity?'® Because
this is already happening.

Since the use of artificial intelligence frequently intersects with user protection in audiovisual
and radio services and with copyright matters, Article 23" of the bill states that any information con-
tent broadcast on any type of audiovisual or radio platform that has been entirely created or modi-
fied with Al systems must be made recognizable to users by the author or the owner of the economic
exploitation rights through an identification sign or an embedded marking with the wording “I.A."®
With regard to copyright protection, Article 24 of the bill provides for the amendment of Article 1 of
Law No. 633/1941, according to which works of the mind protected by that law also include those
created with the use of artificial intelligence, where the human contribution is in any case “creative,
relevant and demonstrable.™

Here again, anthropocentrism yields to a kind of “suspicion of man”. Yet clear principles already
exist and may be borrowed, for instance, from common-law systems which, for obvious historical
reasons, have dealt with relevant cases for much longer. Copyright depends on the threshold of

% This is a requirement specified in the writ of summons. If this is not indicated, the case will be dismissed.

' Bridge Design is a legal-design model aimed at creating a transitional and functional link between an existing regulatory,
contractual or factual situation and a new desired structure, overcoming a temporal, regulatory or resource “gap”.
The objective is to ensure continuity, stability and progressiveness in the transition, avoiding abrupt interruptions or
regulatory gaps.

7 D.d.L Intelligenza artificiale, A. S. 1146, Legislatura XIX, Art. 23.

B Short for “Intelligenza Artificiale” (Artificial Intelligence) in Italian.

¥ Legge “Protezione del diritto d'autore e di altri diritti connessi al suo esercizio” [Law on “Protection of copyright and
other rights related to its exercise”], n. 633, 16 July 1941 (It.)
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originality based on three assumptions: skill (creative competence), labor (commitment, work), and
judgement (the ability to discern, distinguish, and select the distinctive elements of the work).?

In extremely concise terms, using this tripartite parameter, which must exist simultaneously, with
each element at least equivalent, if not quantitatively comparable, Anglo-American jurisprudence
recognizes that works produced with Al systems exhibit skill and labor. What is missing is judgement,
which belongs exclusively to the human being.

These are principles of common sense, not as excessively flexible as they might seem, yet it ap-
pears evident that the authors of the provision failed to grasp the essential point.

Undersecretary Butti has clarified that, in the field of copyright law, competence lies with the EU,
and EU rules already regulate the protection of content in cases of web scraping, establishing an
opt-out mechanism for rights holders.”

The bill introduces two novelties and a reminder. The first novelty is the requirement of an identi-
fication mark for any content made or modified with Al. The second is copyright protection for works
produced with Al, provided that the human contribution is creative, relevant and demonstrable. And
the reminder is a reference to copyright rules on the reproduction and extraction of works or other
materials through artificial intelligence models and systems, including generative systems, where
permitted for research purposes or when the use of such materials has not been expressly reserved
by copyright holders, related rights holders or database owners.

But here, practically speaking, there is nothing new or innovative. This has been expected for
70 years in relation to any printed work and always expressly stated in their disclaimers.

Al and Law

In the judiciary, artificial intelligence systems may be used exclusively for the organization and
simplification of judicial work, as well as for jurisprudential and doctrinal research. The Ministry of
Justice will regulate the use of artificial intelligence systems by ordinary judicial offices. For other
jurisdictions, use will be regulated in accordance with their respective systems. The interpretation of
the law, the assessment of facts and evidence, and the adoption of decisions remain the exclusive
prerogative of the magistrate. The Civil Court will be the competent body to decide disputes relating
to the operation of Al systems.

However, a fundamental uncertainty remains: if Al systems are employed in evidentiary activi-
ties, in court-appointed technical assessments (CTUs), in party-appointed technical reports (CTPs), in
reconstructions, or in investigative processes, to what extent can the resulting judicial measure be
considered “Al-free”? Above all, despite vast academic debate, there is no limitation or reference to
criteria governing the programming of algorithms in judicial contexts, particularly for the purposes
of verifying potentially discriminatory or prejudicial decision-making.

The government also intervenes in criminal matters, penalizing the distorted use of Al systems
capable of harming legally protected interests such as the moral integrity of individuals.

A new offence is introduced by Article 612-quater of the Criminal Code, which punishes:

“Whoever, in order to cause damage to a person and without his consent, sends, delivers, assigns,
publishes or in any case disseminates his image, video or voice, falsified or altered through the use

2 The three requirements (skill, labour, and judgement) as the basis for assessing the originality of a work derive from
a landmark ruling by the Supreme Court of Canada, which rejected the doctrine of “sweat of the brow” as a sufficient
criterion for copyright protection (CCH Canadian Ltd. v. Law Society of Upper Canada, [2004] 1S.C.R. 339).

2 Dipartimento per la Trasformazione Digitale. (2024, April 23). Conferenza stampa del Consiglio dei Ministri del 23 aprile
2024 [Video]. YouTube. https://www.youtube.com/watch?v=dnmckrkC-iM
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of artificial intelligence systems and capable of misleading as to their genuineness”? with imprison-
ment of six months to three years, or from one to five years if unfair damage results from the act.

The offence is punishable upon complaint by the injured party, but prosecution proceeds ex of-
ficio if the act is linked to an offence prosecuted ex officio, or if committed against a person inca-
pacitated due to age or infirmity, or against a public authority by reason of the functions exercised.
Further aggravating circumstances concerning the use of artificial intelligence are also introduced in
Articles 61(17-novies), 494 and 501 of the Criminal Code.?

More broadly, the use of Al systems becomes an aggravating circumstance for several offences,
including substitution of person, fraudulent price manipulation, fraud, computer fraud, money laun-
dering and self-laundering, and market rigging. Copyright protection is extended to cover repro-
duction or extraction of text or data from works or other materials on networks or in databases in
violation of Articles 70-ter and 70-quater, including through Al systems.?

In this respect, the measure aligns with a long-standing governmental tradition whereby almost
any regulatory intervention, even incidentally, affects criminal law.

Given the particular sensitivity of criminal law, this approach would require greater caution, not
least in order to maintain the stylistic rigor of the Criminal Code, the primary instrument for guar-
anteeing the principle of “knowledge and discernment” of the criminal law as a prerequisite for
awareness of wrongdoing.

Yet through the accumulation of bis, ter, quater articles and “x-nonies” paragraphs, the Italian
Criminal Code has more than tripled in volume without contributing to a reduction in offences, with
the exception of those abolished or converted into administrative violations. Instead, this legisla-
tive inflation produces less clarity, reduced intelligibility, and diminished legal certainty. Expanding
the Criminal Code increases the risk of conflicts among norms, uncertainty in practical application,
overlaps among offences, whether objective or interpretative, and broadens the margins of judicial
discretion. These characteristics are ill-suited to Article 27 of the Constitution® and incompatible
with a penal system that is truly guarantor-oriented, civil, and at least functional, if not effective.

There was no compelling need for Article 612-quater. The conduct could have been typified within
Article 612, and if a different penalty range was desired, that provision could have been amended.
Treating the use of Al—a tool—as an aggravating element of punishment is more a political manifesto
than an effective instrument of criminal policy. It is akin to holding that the crime of massacre under
Article 422 of the Criminal Code?—one of the few offences without an “attempt” form, since planting
a device, even without casualties, constitutes the offence—would be more serious if committed with
a bomb rather than a machine gun, and less serious if committed with a pistol.

In criminal law, which, let us recall, directly affects personal liberty, the decisive factors should be

“the fact” and the resulting harm to the protected right, serving as both aggravating and mitigating
elements. Criminal law should be parsimonious, but this would run the serious risk of also hecoming
clear, certain, and stable, like any self-respecting criminal law.

Yet the entrenched vice of weak politics is to intervene strongly in criminal matters through leg-
islative proclamations: a shortcut for claiming to have taken concrete action. Such concreteness is

2 Article 612-quater Codice Penale [Cod. Pen.] [Criminal Code] (It.).
Z Articles 61(11-novies), 494 and 501 Cod. Pen. [Criminal Code] (It.).
% Amendment to Law No. 633 of 1941 (Copyright Law)

% Costituzione Italiana [Constitution of the Italian Republic], Art. 27.
% Article 612-quater Cod. Pen. [Criminal Code] (It.).

7 Article 422 Cod. Pen. [Criminal Code] (It.).
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reified in a few lines of statutory text. And this is not the vice of a single political camp, but a bipar-
tisan legislative habit.

Al in Training, Education, and Research

The bill also provides for the enhancement of customized teaching plans for students with high
cognitive abilities through the integration of Al training, as well as for the use of Al systems to im-
prove psychophysical well-being through sporting activity, including the development of innovative
solutions aimed at greater inclusion of persons with disabilities in sport.

If this has escaped the reader’s notice, let us make it explicit: Al is to be used to support custom-
ized educational plans for students with high cognitive abilities, whereas for people with disabilities,
it is intended to generate innovative solutions for greater inclusion in sporting activities.

Is the underlying cultural model clearer now?

This formulation entirely overlooks decades of groundbreaking studies on the use of Al (today)
and information technology (yesterday) for the cognitive development and support of differently
abled, and indeed disabled, individuals.

Subject to the general principles set out in the bill, artificial intelligence systems may also be
used for the organization of sports activities. With respect to Al systems and minors, the government
introduces a series of limitations: for minors under 14, parental consent is required. Minors between
14 and 18 may consent to the processing of personal data related to Al use, provided that the infor-
mation and communications (privacy notices) are easily accessible and understandable (sic!). More
generally, information about data-processing must be drafted in clear and simple language to ensure
that users are fully aware of, and able to object to, improper processing of their personal data.

However, we were unable to achieve this with Google, Facebook* and similar platforms regard-
ing personal data; we completely failed to do so with metadata; and now we expect to apply these
principles to Al, which has a computational capacity that is orders of magnitude greater? Clear and
simple language is indeed desirable, but such clarity requires at least a basic understanding of the
phenomenon in question. Here, that understanding is manifestly absent.

In what clear and simple language should it be explained that your data is taken from you, full
stop, and that Al systems ultimately care little about whether they belong to Mario Rossi or Maria
Bianchi? Names are merely extraneous elements that burden the process. This data will be broken
apart, sifted, recombined, reshaped, and recontextualized. It is like demolishing three houses to
construct one new building, using selected pieces while anonymizing their origins. That is how the
process should be explained, and precisely how it will not be explained.

Article 8 appears to attempt to remove some of the obstacles imposed by the current legal frame-
work on the use of health data for scientific research.* Among other things, it allows not-for-profit
entities to make secondary use of personal data, including that in special categories, which has
already been collected in previous research projects without obtaining additional consent from the
data subjects.

Although this text will be debated and amended in Parliament, it already reveals potential in-
compatibilities with the provisions of the GDPR, as well as a regulatory gap concerning scientific
research conducted by profit-making organizations. There is also a coordination issue with the provi-
sions on scientific research in healthcare contained in the law converting the so-called PNRR decree,

*  Ed. note: By decision of the authorities of the Russian Federation, Meta Platforms, Inc. has been declared an extremist
organization, and its activities are prohibited on the territory of Russia.
% D.d.L Intelligenza artificiale, A. S. 1146, Legislatura XIX, Art. 8.
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which was definitively approved on April 23 (the same day as the approval of the DDL IA), which
amends Article 110 of Legislative Decree No. 196/2003 (the Privacy Code).” These provisions, among
other things, eliminate the obligation of prior consultation with the Garante® in cases of processing
health-related data without the data subject’s consent for medical scientific research.

In short, the minimal safeguard applicable to the most sensitive data is, therefore, effectively cir-
cumvented, while any reference to data-management rules for profit-making companies is omitted.
Economic development and cybersecurity are presented as areas in which the provision of quality
data and its storage in national data centers are valued, but these remain merely principles. Reading
the provision multiple times reveals that it is so vague as to be absurd, and so devoid of substance
that one cannot even say it is “wrong”.

Article 6 then identifies activities carried out with the help of Al systems for purposes of national
security and defense, including activities to protect national security in cyberspace, which are ex-
cluded from the scope of the bill.”

Al and Public Administration

Public administrations (PAs) may use artificial intelligence to increase the efficiency of their ac-
tivities, reduce the time required to complete procedures, and improve both the quality and quantity
of services provided to citizens and businesses, ensuring that users are informed of its operation
and able to trace its use. The adoption of each measure remains the responsibility of officials and
managers—a responsibility on which no further clarification is provided.

The text of 26 articles stipulates that its implementation, including by public administrations,
must be financially neutral. No additional resources are allocated, apart from the one hillion euros
already earmarked for CDP Venture Capital and now differently channeled towards the entrepre-
neurial system—a sum that, according to the government, should leverage three billion euros of
private investment.*

“Italy is the first country to have launched an industrial policy on Al,” stressed Butti**—an emphatic,
disproportionate, and technically incorrect statement. The industrial focus is present in all sectoral

»  The term “PNRR decree” refers to several decree-laws issued to implement the National Recovery and Resilience Plan
(Piano nazionale di ripresa e resilienza), in particular those that introduced urgent measures in the areas of employment,
education and universities. Among the most recent are Decreto Legge “Disposizioni urgenti in materia di lavoro,
universita, ricerca e istruzione per una migliore attuazione del Piano nazionale di ripresa e resilienza” [Decree-Law
on “Urgent measures concerning employment, universities, research and education for better implementation of the
National Recovery and Resilience Plan"], n. 160, 28 October 2024 (It.), and Decreto Legge “Ulteriori disposizioni urgenti in
materia di attuazione delle misure del Piano nazionale di ripresa e resilienza e per l'avvio dell’anno scolastico 2025/2026"
[Decree-Law on “Further urgent provisions regarding the implementation of measures under the National Recovery and
Resilience Plan and the start of the 2025/2026 school year”], n. 45, 7 April 2025 (It.).

% The “Garante della Privacy” or Privacy Authority is the Italian independent administrative authority responsible for
supervising, enforcing and providing guidance on the application of personal data protection legislation. Its authority
derives mainly from Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection
of Natural Persons with Regard to The Processing of Personal Data and On the Free Movement of Such Data, And Repealing
Directive 95/46/EC (General Data Protection Regulation), 2016 0] (L 119), which in Article 51 provides for the establishment
of independent supervisory authorities in each Member State, and specifically Decreto Legislativo [Legislative Decree],
n. 101, 10 August 2018, the updated “Privacy Code”, which defines in detail its organisation, powers and procedures.

3 D.d.L Intelligenza artificiale, A. S. 1146, Legislatura XIX, Art. 6

2 D.d.L Intelligenza artificiale, A. S. 1146, Legislatura XIX.

»  Dipartimento per la Trasformazione Digitale. (2024, April 23). Conferenza stampa del Consiglio dei Ministri del 23 aprile
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regulations. The real question is whether other ontologically more central aspects have been ne-
glected in order to highlight and emphasize industrial development.

In this respect, it remains to be seen what the Italian Strategy will contain, since only an execu-
tive summary has been published so far, despite the fact that the bill dedicates Article 21 to it. The
ten-page AgID document does, however, contain one revolutionary idea: the creation of a foundation
to coordinate activities—that is, a new institution, conceived in the most traditional manner, though
admittedly among the most organizationally flexible.

Another aspect of Butti's statement also merits attention: he implies the existence of an indus-
trial policy isolated from resources. Someone should explain to him what industrial policy is and why
this assertion is erroneous.

These provisions, as noted earlier, eliminate the requirement for prior consultation of the Garante
when processing health-related data for medical scientific research purposes without the consent of
the data subject. The real crux of this regulatory framework is the omission of any reference to the
management of data by for-profit companies.

These arguments have been criticized by many authors.*

Al'in Administrative Justice: First Projects and Notes

In October of 2024, the General Secretariat of Administrative Justice published a document outlin-
ing ongoing activities related to the introduction of artificial intelligence technologies in administra-
tive justice.”

The aim is to provide preliminary information on developments initiated by the Secretariat at a
time when interest in the use of these technologies has reached particularly high levels, both due
to their spread and technological advancement and as a result of regulatory initiatives at EU and
national level.

The document sets out strategies, methodologies and use cases for Al. Al implementation pro-
jects in administrative justice concern:

(a) the anonymization of measures
(b) supporting judges’ work by searching and displaying content
(c) cyber resilience

On the first aspect, anonymization (a), the document explains the rationale adopted, empha-
sizing the need to reconcile two values: the confidentiality of the individuals concerned and the
intelligibility of the measure, which could otherwise be compromised, including in its reasoning, by
unsupervised anonymization.

“Achieving a balance between the two aspects (protection of confidentiality and comprehensibil-
ity of the text) in fact presupposes an interpretative activity that can only be carried out by judges,

% See Di Giacomo, L. (2024, August 6). Intelligenza artificiale e il diritto: Un binomio in evoluzione. https://www.diritto.it/
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who, at that stage, help to define the intrinsic value to be assigned to each piece of information, also
considering its relationship with the context, distinguishing the nature and characteristics of the
disputes. Artificial intelligence is thus modelled to suit the variability of the context, to then verify in
the course of concrete use, thanks to the feedback received from users (feedback duly verified and
administered to the Al itself), the correctness of the results obtained still under the control of judges,
who, in this executive phase, monitor the development of the system, i. e. the way it responds to the
feedback offered by users, supervising its evolutionary path.”

With regard to judicial support activities (b), those activities classified as high-risk under the
Al Act are excluded from the scope of Al applications. Instead, the applications included are those
intended to facilitate various judicial functions and which, as structured, “do not involve ‘creative’
activity.”

These are, in particular:
= the identification of related or similar appeals pending before individual sections and to be

scheduled for decision. As the report specifies, such identification makes it possible to achieve

several objectives: optimizing study and analysis; assessing whether to discuss matters in the
same hearing or in thematic hearings; avoiding conflicting decisions within individual sections;
improving the distribution of workloads; and accelerating decision-making

= the search for case-law precedents using a tool based not only on keywords, as is currently the
case, but also on the detection of semantic connections, thereby ensuring a higher degree of
relevance in search results

= the detection and immediate visualization of the rules or case-law pronouncements cited,
explicitly or implicitly, in a defense document, thus preventing the judge from interrupting the
analysis to consult external databases, saving time, and avoiding unnecessary interruptions in
concentration

As for cyber resilience, specific defense strategies have been implemented against internationally
identified adversarial machine learning techniques. According to the document:

“The guideline followed is that of valorizing the positive impacts that can be derived from techno-
logical developments on the organization of work, but with clear attribution to this technology of an
instrumental role, of support to the judge in the phase of study, updating and analysis. The process-
ing activity remains exclusively entrusted to the judge. On a conceptual level, it is more appropriate
to speak of ‘accelerated intelligence’ instead of ‘artificial intelligence’™

Machine learning models, especially deep learning models (i. e. models that simulate the ac-
tion of the human brain through multilayer artificial neural networks, such as LLMs—large language
models designed for linguistic purposes), are difficult to govern and may give rise to so-called hal-
lucinations or to overfitting when the model adheres too closely to specific training data, or to over-
generalization, when the model extrapolates excessively.

Research in the field, notably at Stanford, has highlighted the difficulty these models en-
counter in performing legal reasoning, identifying negative impact factors such as a lack of
uniformity and the excessive length of legal documents (Dahl et al., 2024). The approach must
therefore be cautious: aware of risks, free from bias, yet characterized by critical scrutiny and
constant supervision.

% Segretariato Generale della Giustizia Amministrativa, Servizio per l'Informatica. (2024, October). Intelligenza artificiale
e giustizia amministrativa: Strategie di impiego, metodologie e sicurezza. https://www.dirittobancario.it/wp-content/
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In the Italian legal system in particular, the centrality of a “human” judge is constitutionally man-
dated: jurisdictional functions are, by the Constitution,* entrusted to a judge who is a natural person,
pre-appointed by law, an impartial third party, and subject only to the law. Ethical values and the
protection of rights cannot be delegated to technology; leadership cannot be automated. These
considerations are reflected in the document itself. Nonetheless, the risk remains high due to the
combination of uniform formats and Al applications integrated into SIGA (the administrative justice
information system).

The use of standardized formats is, in itself, at odds with the originality inherent in the intellectu-
al profession of the lawyer; with decorum; and, even more fundamentally, with the function of legal
representation, which requires that the lawyer's role not be confined within rigid formal structures
that would inevitably impair the effectiveness of the defense.

At a time when legal design is under discussion®, these concerns require even greater emphasis
as regards the format of judgments and legal acts.

Afirst step must be to guarantee cross-participation in decision-making processes concerning the
introduction of Al in the administration of justice. This entails ensuring the participation of lawyers
in regulating Al systems; regulating such systems at least through delegated legislation adopted
after consultation with specialist legal associations; and involving experts from non-legal disciplines
capable of identifying vulnerabilities and weaknesses that fall outside narrow procedural dynamics.

The use of artificial intelligence in administrative procedures should also be better regulated by
imposing on public administrations the obligation to justify the recourse to Al as a function of real
efficiency and improvement of specific services for citizens and businesses; guaranteeing users the
knowability of its operation, the traceability of its use and, more generally, transparency; reserving
autonomy and decision-making power to the official adopting the measure and/or to the person
responsible for the procedure; and prohibiting the use of artificial intelligence for the generation of
texts of any kind.

The subject is particularly delicate, especially in light of the repeal of the offence of abuse of
office and the related cases before the Constitutional Court, because essential aspects remain un-
defined (Di Salvo, 2024b).

Justification of the procedure, an essential and central requirement under Law 241/1990,% must
be human, specific to the individual measure, not “per tabulas or generalized,” and must reflect and
follow the entire procedural path anchored to the specific factual situation (Di Salvo, 2024a). Today,
these intrinsic characteristics exclude the generic formula adopted via copy-paste, and, tomorrow,
the mechanical delegation of reasoning to digital automatisms.

If motivation cannot, even when discretionary, devolve into arbitrariness when absent or merely

“per tabulas,” this applies even more strongly in the case of algorithmic decision-making, where the
objective weighting of each factor is neither disclosed nor verifiable. Without absolute and verifiable
ex-ante transparency, the use of Al should be excluded a priori.

This holds even more firmly with regard to the reasoning of judicial decisions. On the one hand,
the integration of Al tools into legal research may be desirable. Indeed, to some extent, they are

% Costituzione Italiana [Constitution of the Italian Republic].

¥ Di Salvo, M. (2024, April 10). Dalla chiarezza dell'atto al legal design. https://www.diritto.it/dalla-chiarezza-dell-atto-al-
legal-design/

% Legge “Nuove norme in materia di procedimento amministrativo e di diritto di accesso ai documenti amministrativi” [Law
on “New regulations governing administrative proceedings and the right of access to administrative documents”], n. 241,

18 August 1990 (It.)

3CCE 21


https://www.diritto.it/dalla-chiarezza-dell-atto-al-legal-design/
https://www.diritto.it/dalla-chiarezza-dell-atto-al-legal-design/

Digital Law Journal. Vol. 6, No. 2, 2025, p. 8-27
Michele Di Salvo / Critical View of the Introduction of Artificial Intelligence

already present in current search engines, which make extensive and often indiscriminate use of
such systems. On the other hand, the nontransparent and unverifiable attribution of “weights” to
results raises serious concerns: five precedents versus three, how are they weighted? How much
weight is assigned to chronology, jurisdiction, or forum? What guarantees exist that arguments are
traceable to the specific case? What ex ante safeguards against discrimination can be offered in a
transparent manner?

These are merely preliminary observations, each of which would merit dedicated analysis involv-
ing expertise beyond the strictly legal domain.

Accordingly, the judge must articulate, fully and transparently, all aspects of this weighting pro-
cess, beyond doubt and subject to verification. And in this sense, it is far from clear that the adoption
of such systems will guarantee ex-post efficiency or procedural speed. It is more straightforward for
a judge to clarify his own reasoning parameters than to explain those embedded in a programmed
system, which may not be his own, and which he is not required to share, thereby triggering a new
mechanism of counter-assessment.

Al and Judicial Review of Technical Discretion: The Possible Procedural Repercussions of
a Massive Extension of Al in Administrative Activities Characterized by Technical Discretion

In recent years, we have witnessed increasing momentum toward the introduction of artificial
intelligence in public administration (PA). In this context, we are not dealing with generative Al, but
rather with a set of processes performed by an algorithmic system capable of going beyond the
functioning of a “traditional” algorithm. Al-based systems rely on machine learning, enabling them
to analyze data, make choices, and take decisions autonomously, even without human intervention.

Over time, the Council of State has expanded the circumstances in which public administrations
may employ automated decision-making procedures. Whereas initially it was held that algorithms
could be used only for activities of a binding nature, the judges have gradually adopted a more open
position, concluding that:

“If recourse to computer tools may appear easier to use in relation to so-called binding activities,
there is nothing to prevent [the purposes established by law], pursued with recourse to the com-
puter algorithm, from also being pursued in relation to activities characterized by areas of discretion.
Rather, if in the case of the bound activity much more relevant, both in quantitative and qualitative
terms, may be the use of tools for the automation of data collection and evaluation, even the exer-
cise of discretionary activity, especially technical, may in abstract benefit from the efficiencies and,
more generally, the advantages offered by the tools themselves," and that: “there are no reasons
of principle, or rather concrete reasons, for limiting the use to binding rather than discretionary
administrative activity, both of which are expressions of authoritative activity carried out in pursuit
of the public interest."?

It has been observed that extending automated administrative decisions to discretionary activi-
ties obliges the judge to verify the correctness and transparency of the procedure in all its compo-
nents, thereby blurring the traditional distinction between legitimacy, which is subject to judicial
review, and merit, which is not. In this manner, the automated decision reverses the relationship
between the administration and the judge, strengthening the latter’s role in scrutinizing the correct-
ness of the intersubjective relationship between citizen and public authority.

@ Cons. Stato [Council of State], Sez. VI, 13 December 2019, no. 84723 (It.).
“  Cons. Stato [Council of State], Sez. VI, 4 February 2020, no. 881 (It.).
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However, the Council of State has clarified that, to be legitimate, the PA's use of an algorithm must
comply with three important principles.
= The principle of knowability: A reinforced expression of the principle of transparency according

to which the PA must prepare instruments capable of clearly illustrating how the algorithm

functions and how it affects the decision-making process in order to prevent citizens from being
excluded from decisions that affect them. Otherwise, the correctness of the decision would be
knowable only to a very small number of highly qualified individuals, and democracy would give
way to technocracy.

= The principle of algorithmic non-discrimination, which requires the administrative officer
responsible for configuring the system to verify the input data, so as to prevent discriminatory
output. It is undeniable that, thanks to its ability to process large volumes of data, automate
complex and repetitive procedures (thus reducing waiting times for citizens), and provide
predictive analyses capable of anticipating needs, Al can improve the efficiency of public service
management and delivery, making them increasingly interactive and personalized. However,
these advantages are offset by numerous risks, since the use of Al projects the decision-making
process into a “black box”, an indecipherable dimension in which human beings find it difficult
to orient themselves

= The principle of non-exclusivity of the algorithmic decision, meaning that the mediating
and interest-balancing role of the administrative officer is always required upstream. The
algorithm is merely a procedural and investigative instrument and, as such, remains subject to
all the verifications typical of any administrative procedure. Therefore, rather than replacing
indispensable human activity or disempowering administrative officials, the algorithm must
operate solely as a modus operandi—in other words, the algorithm must assume a servant role
with respect to human decision-makers, not the other way around.

In recent years, legal scholarship has addressed the thorny issue of attributing responsibil-
ity for algorithmic decisions when the system produces outputs that cannot be ascribed either
to the intention of the public authority or to the programmer (Grimmelikhuijsen & Meijer, 2022,
pp. 232-242). One thesis holds that the use of automated procedures does not alter the liability
regime, with the consequence that the decision remains imputable to the officeholder. A second
thesis proposes that, by separating the phase preceding the compilation of the software, in which
the programming rules are established, from the software that issues the act, a dualistic approach
whereby the official would be liable for errors in the pre-software stage and the programmer for
damages caused by the software.

Starting from the premise that, at present, recourse to Al is deemed precluded where highly de-
batable or non-standardizable assessment criteria are involved, and therefore whenever a concrete
evaluation by the official is required, it becomes particularly interesting to consider the possible
procedural consequences of a substantial expansion of Al use in administrative activities marked by
technical discretion. One may think, for instance, of drafting competition questions and identifying
correct answers which, as case law has repeatedly clarified, are an expression of technical discretion
and are beyond judicial review, in the sense that the judge cannot challenge the accuracy of the
answers deemed correct by the commission of experts but must limit himself to detecting flaws of
legitimacy in the presence of actual errors.?

% Tribunale Amministrativo Regionale Lazio [Tribunale Amministrativo Regionale Lazio], sez. Quarta Ter, 27 July 2023, Order
no. 4567.
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The real crux lies in the reviewability of the decision, which unfolds on several levels: the review-
ability of the decision itself, of its “motivation”, and above all, of the algorithm. This would imply
recognizing a substitutional jurisdictional review whenever the technical assessment carried out by
Al proves inadequate, unreliable, or incorrectly applied. In such cases, and only in such cases, the
judge, assisted by technical expertise, could replace the Al's technical assessment with his own in
order to avoid serious distortions of the constitutional framework.

This path appears to be the most rational and system-coherent. In the absence of effective ex-
ante control by the administrative authority, an intensive ex-post review by the judiciary would be-
come essential to correct the Al's technical assessment.

This line of reasoning undermines theoretical doctrinal constructions,* which claim that tech-
nical evaluations are reserved for the public administration. Among these stands the thesis that
derives the existence of a reserve of technical assessment for the PA from the principle of good
performance enshrined in Article 97 of the Constitution. Yet establishing that the PA must efficiently
satisfy community needs does not mean excluding the possibility that other entities may be able
to make technical assessments more efficiently. On the contrary, it is plausible that the Constituent
Assembly introduced this rule precisely because the PA, as still happens today, struggled to guaran-
tee an adequate standard of efficiency.

It follows that it would be unreasonable to assume a reservation of administrative authority over
non-discretionary assessments. Even so, insofar as the adopted Al system forms part of the PA, such
reservation would remain intact in a different form.

The principle of the fullness and effectiveness of judicial protection, derived from Articles 24
and 113 of the Italian Constitution,” and the principle of equality of the parties in proceedings
under Article 111(2), a corollary of due process and a specification of the broader principle of
equality in Article 3, require that “all those judgments that do not impose the only choice reserved
to the administration, which is that of opportunity/untimeliness, cannot be considered excluded
from judicial review.”

This view has also been endorsed by the Strasbourg Court, which clarified that: “in a given
case where full jurisdiction is contested, the proceedings could still satisfy the requirements of
Article 6 § 1 of the Convention if the court deciding the matter would examine all of the plaintiff’s
claims on the merits, point by point, without ever having to decline jurisdiction in answering the ques-
tions or establishing the facts. On the other hand, the Court has found violations of Article 6 § 1 of
the Convention in other cases where national courts had considered themselves bound by the previ-
ous findings of administrative bodies, which were decisive for the outcome of the cases before them,
without independently examining the relevant issues.”®

Thus, the judge could fully replicate the technical assessment carried out by the Al, even if com-
plex, and would not be bound by it in any way. A judicial review limited to the verification of le-
gitimacy or manifest unreasonableness of the robo-decision would contravene constitutional and
European principles, as well as the case law of the European Court of Human Rights.

Recognizing the power of technical assessment in the hands of the public authority would require
abandoning the traditional doctrine of weak intrinsic review, inaugurated by the Council of State in
2001. That doctrine permitted judges in the general jurisdiction of legitimacy to verify the suitability

“  This is the general orientation of the Council of State in Italy.

% Costituzione Italiana [Constitution of the Italian Republic], Art. 23, 113.

“  Druzstevni Zalozna Pria & Others v. Czech Republic, App. No. 72034/01 (Eur. Ct. H.R. July 31,2008), https://hudoc.echr.coe.
int/eng?i=001-87882
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of the technical criterion used by the PA and the correctness of its application, but, applying the
principle of separation of powers, not to replace the PA’s assessment. To uphold Al-based decisions,
one would instead have to move toward strong intrinsic (and thus substitutive) review, which is cur-
rently considered admissible only in relation to sanctions imposed by the Competition and Market
Authority.”

When PA Discrimination Comes from Al: An English case

In the UK, the Al system used to detect benefit fraud has proven discriminatory. The machine-
learning program used to examine Universal Credit claims incorrectly targets individuals from certain
groups more than others. This was recently revealed in an investigation published in The Guardian by
Robert Booth on December 6, 2024: the Al system employed by the UK government to detect welfare
fraud exhibits discrimination based on age, disability, marital status, and nationality.*®

An internal evaluation of the machine-learning program used to analyze Universal Credit claims in
England found that it disproportionately selected individuals from specific groups for investigation.
In practice, the system disadvantaged particular racial communities when identifying alleged abuses
of the welfare system.

The issue emerged following a records request submitted to the Department for Work and
Pensions. Although the final decision on whether a person will receive unemployment benefits re-
mains in the hands of a human decision-maker, officials maintain that continued use of the system,
which aims to save approximately £8 billion per year lost to fraud and error, is “reasonable and
proportionate.”

Activists responded by criticizing the government for adopting a policy of “first do wrong, then
fix it” and called on ministers to ensure greater fairness toward groups that the algorithm wrongly
suspects of attempting to cheat the system.

Recognition of disparities in the way the automated system assesses fraud risks is also likely to
intensify government scrutiny of Al tools, while simultaneously fueling demands for greater trans-
parency.

There are currently 55 automated tools used by public authorities in the UK that may influence
decisions affecting millions of people, despite the fact that only nine are listed in the government’s
register.

In recent years, government departments, including the Home Office, have been reluctant to dis-
close information about their use of artificial intelligence, justifying this secrecy on the grounds that
increased transparency could enable malicious actors to manipulate the systems.

The British case is neither unique nor isolated. It stems from a well-known, but difficult-to-elim-
inate bias in the programming and weighting of data—a problem originating not from machines, but
from human decision-making. Similar phenomena have already been identified in numerous predic-
tive systems used in the United States.”

& Cons. Stato [Council of State], Sez. VI, 2019, n. 4990 (It.).

8 Booth, R. (2024, December 6). Revealed: Bias found in Al system used to detect UK benefits fraud. The Guardian.

“  Johnson, K. (2023, January 21). Gli algoritmi che discriminano chi cerca casa negli Stati Uniti. Wired Italia.
https://www.wired.it/article/intelligenza-artificiale-stati-uniti-discriminazione-casa/ ; Verga, E. (2023, October 10). Al-

goritmi discriminatori, da New York una legge che potrebbe influenzare le future applicazioni di intelligenza artificiale.
https://tech4future.info/algoritmi-discriminatori/ ; Meo (2021); Falchi (2020).
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In this respect, adopting standardized models on the pretext that they are cheaper than develop-
ing new ones does not resolve the problem. Rather, like a virus, it spreads from one jurisdiction to
another and into heterogeneous administrative settings.

Itis clear that the historical configuration of a neighborhood in major urban centers often reflects
the convergence of racial, social, and educational factors, which in turn affect income levels, access
to healthcare, and employment types. An algorithm designed without correcting for these elements
will inevitably assign greater risk scores to certain neighborhoods and social classes—precisely
those where the need for subsidies is concentrated.

As the number of applications increases, so does the risk of fraud: if district A receives 10 ap-
plications and district B receives 100, it is statistically more likely that district B will show a higher
incidence of fraud. However, this phenomenon must be interpreted socio-racially.

This bias was first detected in algorithms used to predict and determine health insurance premi-
ums in the United States. Subsequent verification has shown that the same distortions and arbitrary
weightings occur in numerous systems adopted by public administrations. This highlights the pro-
found difficulty in identifying the root cause of the error and reprogramming the system of weights
using non-discriminatory predictive models.

The problem lies in the uncritical adoption of pre-set products, rather than in the careful con-
struction of specific, contextually grounded weighting systems.

Conclusions

In this article, | have examined the Italian context concerning the introduction of artificial
intelligence into the legal sphere, and in particular, into administrative proceedings. This topic
intersects with the even more delicate issue of the relationship between Al and criminal justice
(Di Salvo, 2024a). While several stakeholders highlight the undeniable advantages associated
with machine learning, hyper-computational capacity, and advanced research systems, the legal
domain remains an exceptionally sensitive environment in which to test such innovations. The
need for careful decision-making, for individualized reasoning on a case-by-case basis, and,
above all, for the human point of view is central to decisions that are fair, just, and tailored to
the individual.

I have critically discussed the newly introduced Italian legislation on Al to provide an overall
framework, and | have illustrated the initial plans for integrating Al into the administrative sec-
tor. In the third section, | focused on the connection between Al and judicial review of technical
discretion, highlighting the potential procedural implications of an extensive deployment of
Al in administrative activities characterized by such discretion. Finally, in the fourth section, |
analyzed a case of discriminatory administrative practice resulting from the use of Al systems
by a public authority.

Taken together, these reflections reveal a clear need for jurists, first and foremost, to intervene
with the technical competence and critical approach inherent in their profession in order to identify
the concrete risks that uncritical and pervasive use of Al systems may pose to citizens’ rights within
the sensitive context of justice and litigation.

26 ESSAYS



Liuchposoe npaso. Tom 6, N° 2, 2025, c. 8-27
M. [In CanbBo / KpuTnueckuit B3rnaa Ha BBEAeHUe UCKYCCTBEHHOTO UHTENNEKTA

References

1. Dahl, M., Magesh, V.., Suzgun, M., & Ho, D. E. (2024). Large legal fictions: Profiling legal hallucinations in large
language models. Journal of Legal Analysis, 16(1), 64-93. https://doi.org/10.1093/jla/laae003

2. Di Salvo, M. (2024a). Artificial Intelligence and the cyber utopianism of justice. Why Al is not intelligence
and man'’s struggle to survive himself. Russian Journal of Economics and Law, 18(1), 264-279. https://doi.
0rg/10.21202/2782-2923.2024.1.264-279

3. DiSalvo, M. (2024b). Sull'abolizione del reato di abuso d'ufficio. Salvis Juribus. http://www.salvisjuribus.it/
sullabolizione-del-reato-di-abuso-dufficio

4. Falchi, M. C. (2020). Intelligenza artificiale: Se l'algoritmo é discriminatorio. lus in Itinere. https://iusinitinere.
it/intelligenza-artificiale-se-lalgoritmo-e-discriminatorio/

5. Grimmelikhuijsen, S., & Meijer, A. (2022). Legitimacy of Algorithmic Decision-Making: Six Threats and the
Need for a Calibrated Institutional Response. Perspectives on Public Management and Governance, 5(3),
232-242. https://doi.org/101093/ppmgov/gvac008

6. Meo, M. (2021). Lintelligenza artificiale discrimina, eccome. Ecco perché e come rimediare. Agenda Digitale.
https://www.agendadigitale.eu/cultura-digitale/lintelligenza-artificiale-discrimina-eccome-ecco-perche-
e-come-rimediare/

Information about the author:

Michele Di Salvo — Doctor of Law (University Naples Federico Il), Research Coordinator, National Agency for
Artificial Intelligence Foundation, Milan, Italy.

ORCID: https://orcid.org/0000-0002-9531-0591

CseaeHus 06 aBTope:

Av CanbBo M. — fokTOp npaBa (HeanonutaHckuit yunsepcutet umenn Opuapuxa ll), KoopaMHATOpP MCCNe0BaHNIA,
HawmMoHanbHOE areHTCTBO UCKYCCTBEHHOTO MHTENeKTa, MunaH, Utanus.

ORCID: https://orcid.org/0000-0002-9531-0591

3CCE 27


https://doi.org/10.1093/jla/laae003
https://doi.org/10.21202/2782-2923.2024.1.264-279
https://doi.org/10.21202/2782-2923.2024.1.264-279
http://www.salvisjuribus.it/sullabolizione-del-reato-di-abuso-dufficio
http://www.salvisjuribus.it/sullabolizione-del-reato-di-abuso-dufficio
https://iusinitinere.it/intelligenza-artificiale-se-lalgoritmo-e-discriminatorio/
https://iusinitinere.it/intelligenza-artificiale-se-lalgoritmo-e-discriminatorio/
https://doi.org/10.1093/ppmgov/gvac008
https://www.agendadigitale.eu/cultura-digitale/lintelligenza-artificiale-discrimina-eccome-ecco-perche-e-come-rimediare/
https://www.agendadigitale.eu/cultura-digitale/lintelligenza-artificiale-discrimina-eccome-ecco-perche-e-come-rimediare/
mailto:mik.disalvo@gmail.com
mailto:mik.disalvo@gmail.com

https://doi.org/10.38044/2686-9136-2025-6-2-28-43 /M) Cheok for updates |

”””””””””””””””””””””””””””””””””””” (cc)

ARTICLES

GENDER INEQUALITY

IN INTERNET ACCESS DURING
COVID-19 IN SOUTH ASIA:
EVIDENCE FROM PAKISTAN

Sadaf Qadir", Zainab Igbal?

'Fatima Jinnah Women University
0Old Presidency, The Mall, Rawalpindi, Pakistan, 460000

2National Counter Terrorism Authority (NACTA)
1, Khayaban-e-Suhrwardy, Islamabad, Pakistan, 440001

Abstract

Advances in technology have introduced relentless competition and increasing demands to everyday life. These
pressures particularly intensified during the COVID-19 pandemic, especially in countries where Internet access
remains spotty. The right to Internet access ensures connectivity through broadband, and those without such
access fall into the digital divide. South Asia, and Pakistan in particular, offers a striking case study of digital in-
equities, whose impact has been magnified by the global pandemic. Recent studies confirm a persistent gender
digital divide in Pakistan and South Asia, where women are significantly less likely to own a mobile phone, ac-
cess the Internet, or use digital services than men. Against this backdrop of a pronounced gender digital divide,
this paper argues that the digital divide, particularly in the South Asian context, constitutes a violation of the
fundamental right to Internet access. It seeks to substantiate this claim through an analysis of legal instruments
and empirical data on exclusion. It explores the gendered dimensions of this divide in Pakistan, considers the
relevant constitutional provisions, and analyzes its broader implications for national development within Paki-
stan, as well as for regional progress in South Asia. Building on this analysis, the paper concludes by formulating
actionable legal and policy remedies, advocating for a multi-level approach that combines constitutional rec-
ognition, gender-inclusive governance, strategic partnerships, and targeted empowerment initiatives to bridge
the digital gender divide in Pakistan and South Asia.
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[EHAEPHOE HEPABEHCTBO

B I0CTYIE K UHTEPHETY B IMEPUOA,
[MAHAEMWUW COVID-19 B HOXHOK
A3WUK: ONbIT MAKUCTAHA
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AHHoTauus

CoBpemeHHble TEXHONOrUYeCKIe YCrexin YenoBeyecTsa BMeCTe C FoCNOACTBOM UAeu Nporpecca NpuBOAAT K yCu-
NEHNIO COLMANBHON KOHKYPEHLMN 1 TpeboBaHMI K KBannduKaLuum uneHoB obLiecTBa He TONbKO B Npodec-
CMOHANbHOIA, HO U B MOBCEAHEBHOI ¥W3HN. MaHaemus COVID-19 0c06eHHO ApKO NPOSBUAA 3TO HANPsKeHMe
B CTPAHax, rAe AOCTYN K NHTEPHETY 0CTAETCA TeXHUYECKN HeCTabUIbHbIM U HE[OCTYMHbIM OTAENbHbIM KaTeropu-
M rpaxaaH. Mpaso Ha AOCTYN K CETU WHTEPHET NpeanonaraeT NOAKNIOYEHNe NOCPEACTBOM ONPeAENeHHON NH-
(pacTpyKTypbl (LIMPOKOMONOCHBIX KAHANOB CBA3MA), OrPAHNUEHNE AOCTYNA K KOTOPOW NPUBOANT K L(poBOMY
HepaBeHCTBY. l0xHas A3us, 1 0cobeHHO MakucTaH, NpeacTaBasfeT cob60il NOKa3aTebHbI NPUMEP LM(POBOTo
HepaBeHCTBa, NOCNeACTBUA KOTOPOTO GbiNN CyLWECTBEHHO YCyry6neHbl rMobanbHoi naHaemnen. CoBpeMeHHble
nccnefoBaHNs MOATBEPKAAIOT YCTONUMBOE CYLLECTBOBAHNE TeHAEPHOro LM(POBOro paspbiBa B MakuctaHe
n cTpaHax lOxHOW A3uK, TAe KEHLMHbI 3HAYUTENIbHO PEXE, YeM MYXUNHDBI, BNAJEKT MOOUIbHLIMU Tenedo-
HaMK, UMEIOT AOCTYN K MHTEPHETY W NOMb3YIOTCA LUM(POBbIMI ycayramu. Ha hoHe BbIPaXEHHOTO reHAepPHOro
UNdpoBOro HepaBEHCTBA B CTaTbe 060CHOBBIBAETCA TE3NUC O TOM, UTO LU(POBON Pa3pbiB, 0COBEHHO B HKHO-
a3MaTCKOM KOHTEKCTe, NpeAcTaBnfer coboil HapylweHue (yHAAMEHTanbHOro npasa Ha AOCTYN K WHTEPHETY.
[inf NOATBEPXAEHNSA AAHHOTO YTBEPKAEHUA NPOBOAUTCA aHANN3 MEXAYHAPOAHbIX U HALMOHAbHBIX MPABOBbIX
aKTOB, a TAKXe IMMMPUYECKNX AaHHDbIX, CBUAETENbCTBYIOWMX 06 UCKNIOUEHHOCTN U3 LndpoBoil cpeabl. B pabo-
Te MCCNeRyIoTCA reHfepHble acnekTbl UM PoBOro paspbisa B MakuctaHe, paccMaTpyuBaOTCA COOTBETCTBYHOLNE
KOHCTUTYLIMOHHbIE MONOXEHNS 1 aHANN3NPYHOTCA 6onee WNPOKNe NOCNeACTBUSA 3TOMO ABNEHNSA ANA HALMOHAb-
HOro pa3BuTus MakucTaHa n pernoHanbHoro nporpecca B I0xHoM A3un. Ha ocHoBe NPOBEAEHHOTO aHanu3a B 3a-
KMtoueHnn hopMynMPYIOTCA NPAKTUKO-OPUEHTUPOBAHHbIE NPABOBbIE U NONUTUYECKIE PEKOMEHAALIMI, NPeRNo-
naratoLme MHOroypoBHEBbII NOAXOJ, COUETAIOLLMIA KOHCTUTYLMOHHOE NPU3HAHWE NPaBa HA AOCTYN K MHTEPHETY,
reHAePHO MHKMIO3NBHOE YNPaBeHNe, CTpaTernyeckne NapTHepCTBa U Lienesble NPOrpammbl paclunpeHus npas
1 BO3MOXHOCTEW, HaNpaBneHHbIe Ha NPeoAOoNeHNe reHAepHOro LndpoBoro paspbisa B MakucTaHe n CTpaHax
lOHOM A3un.

Kniouesble cnosa

NpPaBO Ha A0CTYN K UHTEPHETY, NaHAEMUSA, reHaepHoe LI,VICDPOBOE HepaBeHCTBO, l0xHas A3us, Makuctan

29



Digital Law Journal. Vol. 6, No. 2, 2025, p. 28-43
Sadaf Qadir, Zainab Igbal / Gender Inequality in Internet Access during COVID-19 in South Asia

KoHdpnukT untepecos ABTOpbI CO06LAIOT 06 OTCYTCTBMM KOH(IMKTA NHTEPECOB.
(duHaHcupoBaHue liccnesioBaHme He MMEeT COHCOPCKOI MOAAEPXKKN.

AAnga uuTnpoBaHua Kaaup, C., ik6an, 3. (2025). leHgepHoe HEPaBEHCTBO B JOCTYNE K UHTEPHETY B ne-
puog nangemun COVID-19 B HOxHoi A3um: onbiT Makucraua. Lugposoe npaso,

* ABTOp, OTBETCTBEHHbIN 32 Nepenucky

Moctynuna: 12.04.2025, npuHaATa B neyarb: 15.05.2025, ony6nukosaHa: 30.06.2025

Introduction

Information and Communication Technology (ICT) permeates every aspect of socio-economic
and political life. By 2020, more than 4.54 billion people worldwide were using the Internet! The
steady increase in Internet users enhances digital literacy, which in turn promotes human develop-
ment. Owing to its significance, digital literacy has been formally recognized by the United Nations
(UN) as an indicator of human development. The United Nations Educational, Scientific and Cultural
Organization (UNESCO) defines digital literacy as “the ability to access, manage, understand, integrate,
communicate, evaluate and create information safely and appropriately through digital devices and
networked technologies for participation in economic and social life. It includes competencies that
are variously referred to as computer literacy, ICT literacy, information literacy, and media literacy”?

In sum, those who fail to meet these criteria are considered to fall within the digital divide. This
paper examines the digital divide as an infringement of the right to Internet access, with a particular
focus on South Asia in general and Pakistan in particular.

Discussion

Digital Divide and its Determinants

Scholars have long attempted to define the term digital divide, and three main schools of thought
can be identified: technological determinism, economic and sociological perspectives (Srinuan &
Bohlin, 2011, pp. 5-6).

From the technological determinist view, the digital divide arises from the absence of physical
means of access or supporting infrastructure. Within this framework, liberalization and market ex-
pansion are seen as responses necessitated by technological change in order to close the divide. The
implication is that all individuals possess equal potential to use technology and benefit from ICTs,
provided they are granted access. This theory can be subdivided into hard and soft determinism:
according to hard determinism, technology inevitably drives social change, while soft determinism

' Kemp, S. (2020, January 30). Digital 2020: Global digital overview. Datareportal. https://datareportal.com/reports/digital-
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maintains that technology may facilitate, but does not guarantee, such change (Srinuan & Bohlin,
2011, pp. 2-6).

The economic perspective interprets the digital divide primarily in terms of affordability.
Individuals may not be able to pay for Internet access at all, or may only be able to afford cheaper,
more limited options, such as mobile data. This divide must be understood in the context of both
developed and developing nations (David & Phillips, 2022, pp. 2072-2076).

Finally, the sociological perspective emphasizes the socio-cultural causes of the digital divide,
such as migration, illiteracy, unemployment, disability, and gender inequality (OECD, 2021, p. 5). This
approach resonates with structuration theory, which posits that individuals are constrained by so-
cial structures. For example, public access to computers in libraries or community centers is shaped
both by librarians, who regulate access, and by users, who in turn reshape the system through their
own choice of how to use the technology (Dixon et al., 2014, pp. 991-1009).

Taken together, these perspectives suggest that the digital divide manifests both as a divide of ac-
cess and a divide of use. Divide of access refers to limited availability of hardware, software, broadband
connectivity, and related infrastructure. By contrast, divide of use concerns disparities in skills, lit-
eracy, abilities, and actual practices of use. Ultimately, the digital divide cannot be reduced to a purely
technological, social, or economic phenomenon; rather, it encompasses elements of each. Moreover, it
operates across multiple levels: between individuals and households, among communities, and even
between countries in terms of ICT access and utilization (Srinuan & Bohlin, 2011, pp. 7-9).

Digital Divide and Gender Inequality in the New Normal

It is often emphasized that the world has become a global village, where people and information
are accessible with a single click. Yet the pandemic revealed that this notion is not absolute: many
still lack the digital connectivity necessary to participate in this global village. These inequities ex-
isted prior to the pandemic, but as public life shifted into virtual spaces, they became even more
pronounced. The consequences were particularly severe in sectors such as education and healthcare,
compared to other sectors that could more readily transition to remote work. Similarly, the impact
varied across regions, with South Asia among the most affected due to its extremely high population
density and its status as the region with the second-highest rate of extreme poverty.?

Understanding the risks and factors underlying the digital divide is crucial, for although the pan-
demic has ended, dependence on digital technologies continues to grow. Four distinct types of di-
vides must be considered collectively. The first is the digital usage gap, which refers to insufficient
digital skills at both the personal and professional levels. The second is the digital access gap, where
certain groups are excluded from Internet access primarily due to socio-economic inequalities. The
third is the digital generation gap: Eurostat data shows that nearly half of individuals between the
ages of 65 and 74 possess low digital skills, a disparity highlighted during the COVID-19 pandemic.
Finally, the gender-based digital gap—the focus of this paper—remains a persistent challenge.*

According to a report by the Alliance for Affordable Internet (2022), four indicators are essential
for achieving meaningful connectivity. The absence of one or more of these factors often underlies
the gendered digital divide.

3 Economic and Social Commission for Asia and the Pacific. (2020). COVID-19 and South Asia: National strategies and
subregional cooperation for accelerating inclusive, sustainable and resilient recovery (pp. 1-14). United Nations.
https:/[repository.unescap.org/server/api/core/ bitstreams 4f86fbd5 7444-455e-9c8a-24704053e3cd /content

“  Repsol. (n.d.). What is the digital divide and how can we address it? A gap that must be bridged. Retrieved April 12, 2025
from https://www.repsol.com/en/energy-and-the-future/people/digital-divide/index.cshtml
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These indicators are:
1) regular use of the Internet, with the minimum threshold being daily use;
2) access to an appropriate device, most commonly a smartphone;
3) sufficient data access;
4) afast and reliable connection, typically defined as 4G.®

Significance of Internet Access: A Legal Framework

The Internet is a transformative tool that has greatly expanded global communication. As a me-
dium, it serves as a driver of economic prosperity and sustainable social development. It plays a vital
role in poverty reduction by enhancing access to education and healthcare, while also creating new
avenues for employment and income generation for low- and middle-income households. Over the
past decade, the Internet has also become a cornerstone of democracy and human rights by facilitat-
ing the free flow of ideas and opinions. It has revolutionized opportunities for citizen participation in
policymaking, enhancing transparency and accountability. Given its contribution to securing political
rights and enabling civic engagement, it is in the broader public interest to recognize Internet access
as a human right.

Legal recognition of the right to Internet access must also be understood in terms of its role in
promoting national development. In 2016, UN member states adopted 17 Sustainable Development
Goals (SDGs) aimed at creating a more just, sustainable, and peaceful world by 2030.¢ Internet ac-
cess directly contributes to achieving SDGs linked to economic and social development (Goals
8-11) as well as those promoting partnerships and inclusive institutions (Goals 16-17). In 2016, the
UN General Assembly passed a resolution declaring that Internet access is a human right. While
the resolution is non-binding, its adoption marks an important milestone in the early stages of
global recognition.’

Other international legal instruments reinforce this recognition. Article 19 of the Universal
Declaration of Human Rights guarantees freedom of opinion and expression “through any media
and regardless of frontiers.”® Similarly, Articles 2, 19, 22, and 25 of the International Covenant on
Civil and Political Rights® are relevant to Internet access (Pollicino, 2020). Furthermore, the Human
Rights Committee’s General Comment No. 34 emphasizes the obligation of countries to ensure
this right°

There is a growing belief that the right to Internet access may eventually acquire the status of
customary international law. This would require not only widespread opinio juris but also consistent
state practice. Several countries have already recognized Internet access as a legal right, includ-
ing Estonia (2001)" and Finland (2009). While global consensus is still developing, the increasing

5 Alliances for Affordable Internet. (n.d.). Meaningful connectivity — unlocking the full power of Internet access. Retrieved

7 Barry, ). J. (2020, May 26). COVID-19 exposes why access to the Internet is a human right. Open Global Rights.
https://www.openglobalrights.org/ COVID-19-exposes-why-access-to-Internet-is-human-right/

&  Universal Declaration of Human Rights, art. 19, G.A. Res. 217 (1ll) A, U.N. Doc. A/810, at 71 (Dec. 10, 1948).

° International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171.

™ U.N.Human Rights Committee, General comment No. 34, Article 19, Freedoms of opinion and expression, U.N. Doc. CCPR/C/
GC/34 (12 Sept. 12, 2011), https://www.refworld.org/legal/general /hrc/2011/en /83764

" Est. Sup. Ct. (Const. Rev. Ch.), Constitutional Judgment, May 23, 2016, para. 23.
% Electronic Communications Services Act (Tietoyhteiskuntakaari) ch. 7, pt. 3, Act No. 1207/2020 (Fin.).
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acknowledgment of Internet access as a human right signals a move toward its eventual codification
under customary international law, provided sufficient international cooperation emerges (Reglitz,
2020, pp. 13-14).

Right to Internet Access: South Asia

Globally, men are 21% more likely than women to be online, and in the world’s Least
Developed Countries (LDCs), this gap widens to 52%.5 Internet usage is lowest in South Asia, fol-
lowed by Sub-Saharan Africa, where only 28% of women, compared to 38% of men have Internet
connectivity. The digitalization trends during COVID-19 further highlighted gender inequality in
South Asia. According to the United Nations Economic and Social Commission for Asia and the
Pacific, the average fixed broadband and mobile broadband speeds in the region are 17 Mbps
and 15 Mbps, respectively® These speeds declined during the pandemic as daily Internet use
increased by 10% among urban users. The causes are multifaceted, including financial crises,
low literacy levels, rural-urban disparities, poor security provisions, and entrenched gender-
based digital divides®

It is noteworthy that while the coverage gap in South Asia has narrowed over time, the usage gap
remains significant.” Around 18% of women in the region have Internet access, compared to 37% of
men. Women are particularly disadvantaged in terms of access to global markets, hindered by lower
rates of phone ownership, limited access to mobile Internet, and fewer opportunities to develop
digital skills. The pandemic and subsequent lockdowns further reduced women’s participation in
the labor force, with a sharper shift from formal to informal employment compared to men (91%
versus 87%).®

The GSMA Mobile Gender Gap Report (2021) found that, despite the digital inclusion initiatives
introduced during the pandemic, a 36% gender gap in broadband access persists in South Asia. While
38% of women in the region use mobile Internet, approximately 372 million women remain uncon-
nected. The report identified the main reasons women cited for not using mobile Internet as lack
of literacy and digital skills, followed by affordability constraints. Additional challenges to digital
equality include inadequate digital infrastructure, persistent financial barriers, concerns over data
privacy and online harassment, limited interest, and perceptions of irrelevance, as well as broader
socio-cultural and institutional obstacles.”

B Ibarz, G. D. (2022, January 24). Towards gender equality: The digital rights of girls and women. International Institute for
Environment and Development. https://wwu.ied.org/towards-gender-equality-digital-rights-girls-women

% Sarpong, E. (2020, April 15). COVID-19 shows why Internet access is a basic right. We must get everyone connected. Web
Foundation.  https://webfoundation.org/2020/04/COVID-19-shows-why-Internet-access-is-a-basic-right-we-must-get-

% United Nations. (2020, August 18). Bridging Asia-Pacific ‘digital divide’ vital to realize tech benefits. UN News.
https://news.un.org/en/story/2020/08/1070502

% QOkuda, A, & Bell, J. (2022, May 23). Tackling the digital gender divide in Asia. The UN agency for digital technologies.
https://www.itu.int/hub/2022/05/digital-gender-divide-asia-unicef-rosa/
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Right to Internet Access: A Case Study of Pakistan

According to the Pakistan Bureau of Statistics, the country’s population stands at 241.50 million,
nearly half of which is women (48.51%).2 These 101.34 million women were among the most vulner-
able populations during the COVID-19 pandemic. Even prior to the pandemic, a digital gender divide
existed in Pakistan, and COVID-19 further exposed and exacerbated these disparities. Research on
regions with the most frequent Internet shutdowns globally classifies that none of the countries in
Southeast Asia are free with respect to Internet freedom.”

Within Pakistan, the Digital Rights Foundation has highlighted the inequalities women face in
digital space. Its research indicates that women's underrepresentation online is shaped by multiple
factors, including cultural and stereotypical expectations, threats of online harassment, and sexu-
alized violence.”? The gender divide is particularly pronounced on social media platforms. A 2018
report revealed that of 35 million social media users in Pakistan, only 23% were women, and many
of these women did not maintain their own accounts but instead shared accounts with male family
members.?

This pattern is further supported by a telephonic survey of 900 mobile users in Punjab con-
ducted by Emrys Schoemaker. His analysis identified patriarchal attitudes as a key factor shap-
ing men’s and women'’s differential use of social media. The survey found that 85% of Facebook
users were male, compared to just 47% of women respondents. Conversely, women showed
higher levels of activity on WhatsApp than men.* One interviewee explained this by describing
WhatsApp as ghar ki baat (a domestic matter), suggesting that it was perceived as a more pri-
vate platform. Unlike other social media applications, WhatsApp enables more limited interac-
tion and restricts contact with strangers, making it appear more socially acceptable for women.
Schoemaker criticizes such selective use of technology, arguing that it reinforces societal ste-
reotypes rather than challenging them.*

The following section evaluates the gender-based digital divide across various sectors in Pakistan
and assesses its broader impact.

Access to Necessary Information

In Pakistan, as in Bangladesh, women were found to be 15% less likely than men to have ac-
cess to potentially lifesaving information during the pandemic. This disparity is linked to factors

»  Government of Pakistan, Ministry of Planning Development, & Pakistan Bureau of Statistics. (2023). 7th Population and
Housing Census: National census report (p. 7). https://www.pbs.gov.pk/wp-content/uploads/2020/07/National-Census-
Report-2023.pdf

2 Digital Rights Foundation & BoloBhi. (2020, March 31). The digital gap during the COVID-19 pandemic is exasperating
inequalities. Digital Rights Foundation. https://digitalrightsfoundation.pk/joint-statement-by-digital-rights-foundation-

* Ed. note: By decision of the authorities of the Russian Federation, Meta Platforms, Inc. has been declared an extremist
organization, and its activities are prohibited on the territory of Russia.

% Schoemaker, E. (2015, August 3). Pakistan’s ‘digital purdah’: How gender segregation persists in social media. LSE.
https://blogs.Ise.ac.uk/southasia/2015/08/03/ pakistans-digital-purdah-how-gender-segregation-persists-in-social-media/
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such as low rates of mobile phone ownership and limited literacy.” Pakistan already faces a high
maternal mortality rate, with estimates indicating that at least 140 women die during childbirth
for every 100,000 live births (Shaeen et al., 2022). Limited access to essential information has
only worsened women’s health outcomes. A survey by UN Women revealed that 32% of women
in Pakistan reported receiving no information to help them prepare for COVID-19, compared with
21% of men. In Bangladesh, 29% of women reported being out of reach of such information, versus
only 15% of men.?

Although the Pakistani government did take steps to address these challenges, a survey con-
ducted by the Internet Society found that 80% of respondents were unaware of these initiatives.
Significantly, 78% of these respondents were male, suggesting that the proportion of women ex-
cluded from access to necessary information was even higher.?

The gender gap is also evident in women's use of digital platforms that function as major sources
of information and space for socio-political engagement. A survey conducted by Punjab University
found Facebook usage to be 80.8% among men but only 19.2% among women* Similarly, women
lagged 16.3% behind on LinkedIn, where men represented 83.7% of users.® Women's participation
was also notably lower on X (formerly Twitter).” These disparities are particularly significant given
that social media platforms play a central role in shaping socio-political opinion and enabling the
global exchange of ideas and expression.

Provisions for Mental and Emotional Health

The impact of COVID-19 on women experiencing the digital gender gap has been profound. Many
have faced unemployment or been confined to lower-paying jobs, while simultaneously shouldering
increased domestic responsibilities and encountering rising levels of domestic and gender-based
violence. As a result, women have borne a disproportionate burden, which is reflected in heightened
stress, anxiety, and other mental health conditions.

A United Nations survey found that 63% of men in Pakistan reported suffering from mental
and emotional health conditions, compared to 66% of women. In Bangladesh, the figures were
similar, with 62% of women and an equal percentage of men reporting mental health challenges.

% Aggarwal, A. (2020, November 11). How COVID-19 fuels the digital gender divide. Friedrich Ebert Stiftung.

% UN Women Iiég:ibﬁeillici)%ﬁc;foirxs}a{ and the Pacific. (2020). Unlocking the lockdown: The gendered effects of COVID-19
on achieving the SDGS in Asia and the Pacific. UN Women. https://data.unwomen.org/sites/default/files/documents/
CovID19/Unlocking_the_lockdown_UNWomen_2020.pdf

7 Agha, R. )., Qaisrani, A. A, Mughal, M. L., & Asif, S. (2020). COVID-19 and disaster vulnerability in Pakistan: A Human
Rights Based Analysis. Ministry of Human Rights, Government of Pakistan; United Nations Development Programme.

* Ed. note: By decision of the authorities of the Russian Federation, Meta Platforms, Inc. has been declared an extremist
organization, and its activities are prohibited on the territory of Russia.
% Velasco, B. (2022, 21 April). Gender justice through digital rights and data. Friedrich Ebert Stiftung. https://www.fes.de/
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Compounding the problem is a lack of health insurance coverage: only 3% of women and 13% of men
in Pakistan were found to have such coverage.®

Shift in Informal and Formal Employment

When considering the impact of the digital divide on employment during COVID-19, men were
reported to have suffered greater losses than women in both formal and informal sectors. In the
informal sector, 33% of women lost their jobs, compared to 56% of men. In the formal sector, the
disparity was narrower, with 31% of women excluded from employment compared to 33% of men.

A regional comparison further illustrates the imbalance: in Bangladesh, women were six times
less likely than men to be employed in the formal sector during the pandemic.”

Digital Gender Gap and the Education Sector in the Pandemic

The history of Pakistan’s education sector has long been marked by challenges, ranging from
health crises and financial constraints to natural disasters, such as the 2005 earthquake, the 2010
and 2022 floods, and military operations in Swat and other northern areas. COVID-19 emerged as yet
another crisis, further undermining an already fragile education system. Gender disparity in educa-
tion predated the pandemic: 22.8 million children were already out of school, of which 32% were
primary-school-age girls compared to 21% boys. This disparity is even more pronounced in higher
education, where only 13% of girls are enrolled in secondary education. At the national level, 55% of
women over the age of 15 remain illiterate.

Against this backdrop, when classrooms abruptly shifted to digital platforms during the pandem-
i, existing gender disparities deepened. With inadequate digital connectivity, Pakistan’s students
faced significant obstacles, sparking widespread protests across the country. Students demanded
recognition of the structural inequalities that made online learning inaccessible, exposing the stark
realities of the state’s inability to provide equal education opportunities.

Access to online education depends on reliable electricity, yet in Pakistan, load-shedding in some
areas lasts 16 to 18 hours a day, often during working hours. In remote regions, students lack access
to highspeed Internet altogether, forcing many to travel long distances to find stable connections,
at considerable financial and personal cost. Female students, in particular, face greater restrictions
on mobility, adding health and safety burdens to the existing educational divide. The Human Rights
Commission of Pakistan has reported that Internet services are routinely suspended in some areas of
Pakistan, and such practices persist to this day.?* Rather than addressing these systemic issues, the
government responded to student protests by arresting peaceful demonstrators, thereby infring-
ing their constitutional rights to peaceful assembly under Article 16* and freedom of speech and

% UN Women Regional Office for Asia and the Pacific. (2020). Unlocking the lockdown: The gendered effects of COVID-19

% UN Women Regional Office for Asia and the Pacific. (2020). Unlocking the lockdown: The gendered effects of COVID-19
on achieving the SDGS in Asia and the Pacific. UN Women. https://data.unwomen.org/sites/default/files/documents/
CovID19/Unlocking_the _lockdown_UNWomen_2020.pdf

% Agha, R. )., Qaisrani, A. A, Mughal, M. L., & Asif, S. (2020). COVID-19 and disaster vulnerability in Pakistan: A Human
Rights Based Analysis. Ministry of Human Rights, Government of Pakistan; United Nations Development Programme.

https://files.acquia.undp.org/public/migration/pk/COVID-19-and-Disaster-Vulnerability-in-Pakistan---Revised-28_01_2021.pdf

% Pakistan Const. art.16.
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expression under Article 19 of the Constitution of Pakistan (1973).% Furthermore, the state neglected
its obligation under Article 37 to provide free and compulsory education and to eliminate illiteracy.*

A survey conducted by the Internet Society found that the majority of respondents (78%) were
male, including 28% male students who reported difficulties in performing routine academic tasks.
Specifically, 67% expressed challenges in attending online classes, citing low download speeds
(54%), slow browsing (50%), and frequent disconnections (40%) as the main causes. The financial
burden further exacerbated the divide, as respondents reported paying more than $10 on average for
Internet services during the pandemic—an amount disproportionately high in Pakistan's economic
context.”

Steady Shift in Digital Gender Gap in Post-Pandemic Era

According to a recent report by the Global System for Mobile Communications Association (GSMA),
the gender gap among mobile Internet users in Pakistan has narrowed for the first time since 2021.
While men continue to dominate overall usage, the gap declined from 38% in 2023 to 25% in 2024.
However, this data must be critically assessed, as it reflects only mobile Internet users. Information
on gender disparity across other digital platforms remains scarce, and patterns of usage across de-
mographic segments require independent evaluation.

The same GSMA report highlights a significant divide in mobile ownership versus access.
Approximately 35% of Pakistani women who use mobile Internet rely on borrowed devices, com-
pared to only 6% of men.*® Ownership itself reflects an even starker disparity: only 26% of women
in Pakistan own smartphones, compared to 52% of men.* Beyond ownership, the digital gender gap
extends to the quality of use. Even when women possess smartphones, they often face additional
barriers, such as unreliable networks and limited digital literacy, both of which substantially dimin-
ish their user experience.” Thus, despite some progress, significant gaps persist.

Legal Backing for Right to Internet Access

In Pakistan, the right to Internet access has not yet been granted explicit constitutional protec-
tion, nor does any provincial legislation specifically guarantee this right or prescribe penalties for
its infringement. Nonetheless, the right can be inferred from several constitutional provisions, in-
cluding the right to access information, freedom of opinion and expression, peaceful assembly, and
education.

% |bid., art19.
% |bid., art. 37. See also: Tahir, R. (2020, June 30). Access to Internet is a human right. Daily Times. https://dailytimes.com.
pk/633791/access-to-Internet-is-a-human-right/

3 Jeffrie, N. (Lead Author), Bahia, K. (Contributor), Gleek, A. (Contributor), Jena, S. (Contributor), Kapllani, B. (Contributor),
Leary, R. (Contributor), Lindsey, D. (Contributor), Sibthorpe, C. (Contributor), & Zagdanski, J. (Contributor). (2025). The
Mobile Gender Gap Report 2025 (p. 9). GSMA. https://wwuw.gsma.com/r/wp-content/uploads/2025/06/The-Mobile-
Gender-Gap-Report-2025.pdf

“  Jefferie, N. (2025, April 9). Mobile has the potential to empower rural women, but persistent gender gaps must be
addressed. GSMA. https://www.gsma.com/solutions-and-impact/connectivity-for-good/mobile-for-development/blog/
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Beyond constitutional interpretation, certain legislative instruments indirectly support
the right to Internet access. The Prevention of Electronic Crimes Act (PECA) 2016 is the pri-
mary statute regulating unauthorized acts involving information systems.” However, the Act
has been widely criticized for granting the government broad and vague powers that en-
able interference with citizens’ Internet access and, more specifically, their ability to hold
and express political opinions.? Under Section 37(2), read in conjunction with Section 51 of
PECA 2016, the government introduced the Removal and Blocking of Unlawful Online Content
(Procedure, Oversight and Safeguard) Rules 2021, which further expand executive control over
online content.”®

More recently, the Personal Data Protection Bill 2023 has been introduced, which, once enacted,
is expected to strengthen protections for users’ digital rights, including the right to Internet access.*

Initiatives to Ensure the Right to Internet Access

The Government of Pakistan has recognized the challenges posed by the COVID-19 pandemic in
the digital sphere and has undertaken certain measures in response. The following are some of the
key initiatives introduced by the state:

Resource Management System (RMS)

The Federal Government launched the Resource Management System (RMS) through its pandemic
control body, the National Command and Operation Center (NCOC). This initiative was designed to
enhance citizens' ability to exercise their right to Internet access by improving digital connectiv-
ity within the healthcare system. The RMS facilitated reliable health resource mapping, covering
more than 4,000 COVID and non-COVID hospitals nationwide. Leveraging military's health facilities
and infrastructure, the system accelerated the testing and screening of COVID-19 patients, thereby
strengthening the overall pace and efficiency of the public health response.”

Telehealth Platforms

Another significant government initiative was undertaken by the Ministry of National Health
Services, Regulation and Coordination (MNHSRC), in collaboration with the World Health Organization
(WHO) and the Commission on Science and Technology for Sustainable Development in the South
(COMSATS). Together, they organized a short course to train doctors in providing online health ser-
vices during the pandemic.*

@ Prevention of Electronic Crimes Act, No. XL of 2016 (Pak.).
“  IDRC-CRDI. (2017, February 13). Protecting digital rights in Pakistan. https://idrc-crdi.ca/en/stories/protecting-digital-
rights-pakistan

% Removal and Blocking of Unlawful Online Content (Procedure, Oversight and Safeguards) Rules (2021), 1343 (1) S.R.0
1753 (Pak.).

% Ministry of National Health Services, Regulation and Coordination. (2020). National Action Plan for Coronavirus Disease
(covID-19) Pakistan (p. 27). Government of Pakistan. https://www.nih.org.pk/wp-content/uploads/2020/03/COVID-19-
NAP-V2-13-March-2020.pdf

% Agha, R. J., Qaisrani, A. A, Mughal, M. L., & Asif, S. (2020). COVID-19 and disaster vulnerability in Pakistan: A human
rights based analysis. Ministry of Human Rights, Government of Pakistan; United Nations Development Programme.
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This initiative proved particularly beneficial for women in rural areas, who already faced limited
access to hospitals and whose mobility was further restricted by COVID-19. Participants in the tel-
ehealth courses received training in prenatal care, delivery, and postnatal care, with special empha-
sis on emergency situations requiring referrals, including cases of postpartum depression and other
gender-specific health concerns.”

National Socio-Economic Registry (NSER)

The National Socio-Economic Registry (NSER) created comprehensive databases aimed at reg-
ulating and safeguarding the rights of laborers employed in the informal sector. The project was
distinctive for its explicit emphasis on gender equality and played a critical role during COVID-19
by enrolling beneficiaries in various poverty-reduction schemes. Importantly, it ensured women'’s
representation within these programs, thereby addressing structural inequalities.

However, significant challenges persisted. Only 25% of women living in poverty had access to
mobile phones and computerized national identification cards (CNICs), compared with 68% of men.
This disparity limited women'’s ability to fully benefit from the Registry’s initiatives, which highlights
the structural barriers that continue to reinforce the digital gender divide.*®

The National Education Response and Resilience Plan

The National Education Response and Resilience Plan was developed to address edu-
cational challenges during the pandemic in all four of Pakistan's provinces. It categorized
regions into three distinct groups. The first included areas where educational institutions
operated without any access to technology. The second comprised areas with only basic
technological access—in these regions, the government introduced broadcast-based learning
initiatives, such as educational TV programs. The third category encompassed areas where
educational institutions had access to advanced technological resources, allowing for higher
levels of digital learning.*’

Higher Education Commission (HEC) Policy Guidance

The Higher Education Commission (HEC) of Pakistan responded to the pandemic by formulat-
ing policies that distinguished between advanced universities—those prepared to conduct online
classes with operational Learning Management Systems (LMS)—and lagging universities, which
lacked such systems. To address these disparities, HEC established three specialized commit-
tees. The Technology Support Committee was tasked with developing LMS platforms for universi-
ties that lacked them, as well as ensuring student access to digital library resources.® The Content
Identification Committee was responsible for cataloguing lectures, reading materials, and evaluation

7 Qaiser, N. (2023, April 6). COMSATS telehealth: Revolutionizing healthcare in rural Pakistan through ICT. Daily Parliament
Times. https://www.dailyparliamenttimes.com/2023/04/06/comsats-telehealth-revolutionizing-healthcare-in-rural-

“  Ministry of Federal Education and Professional Training. (2020). Pakistan national education response and resilience plan
(K-12) for COVID-19 (pp. 11-24). Government of Pakistan. https://planipolis.iiep.unesco.org/sites/default/files/ressources/
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tools, while the Preventive Measures Committee was established to implement standard operating
procedures to prevent the spread of COVID-19 on campuses.”

In addition to these measures, HEC launched several broader initiatives, including the creation

of the National Knowledge Bank (NKB), the establishment of the National Academy for Higher
Education (NAHE), and the Radio School Program, which broadcast educational content daily from
10am to noon, with repeat sessions in the evening. HEC also launched televised lectures on HEC
Web TV.*

At the regional level, HEC coordinated with other SAARC member states to design capacity-build-

ing programs during COVID-19. Furthermore, it established a transition body to regulate medical and
dental education under the Pakistan Medical Commission (PMC) Act 2020.%

Digital Gender Inclusion Strategy 2024
The Pakistan Telecommunication Authority (PTA), in collaboration with UNESCO, the National

Commission on the Status of Women (NCSW) and the Global System for Mobile Communications
Association (GSMA), has launched a major initiative to address the digital gender divide in Pakistan.
This program is part of Prime Minister Shehbaz Sharif's Digital Nation Pakistan Vision.> While the
initiative represents an important step toward digital inclusivity, its effectiveness has yet to be sys-
tematically evaluated.

Results

Based on the comprehensive analysis presented above concerning the digital gender divide dur-

ing and after the COVID-19 pandemic, both in South Asia broadly and in Pakistan specifically, the
following recommendations are proposed:

1

Regional Cooperation through SAARC

At the regional level, the South Asian Association for Regional Cooperation (SAARC) should play
a more active role.”

Therefore, ensuring equitable digital connectivity must be part of this agenda, enabling indi-
viduals to realize their potential through access to technology. Practical initiatives could include
regional coding camps for women, modeled on successful programs like the African Girls Can

Higher Education Commission of Pakistan. (2020). HEC COVID-19 Policy Guidance No.5: Online Readiness (pp. 4-6).

Jamal, S. (2020, November 21). COVID-19: Pakistan launches Radio Schools project to engage students during pandemic.
Gulf News. https://gulfnews.com/world/asia/pakistan/COVID-19-pakistan-launches-radio-schools-project-to-engage-

The eight founding members of SAARC, comprising Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan,
and Sri Lanka, signed its charter at Dhaka on Dec 08, 1985, with the main objective of promoting the welfare of people
of South Asia through mutual assistance in the economic, social, cultural, technical, and scientific fields. See, Charter of
the South Asian Association for Regional Cooperation, Dec. 8, 1985, Dhaka, Bangladesh, https://www.saarc-sec.org/index.
php/resources/agreements-conventions/46-saarc-charter-provisional-rules-of-procedure/file
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Code Initiative (AGCCI)® and the Americas Girls Can Code (AGCC),” which provide training in pro-
gramming and other digital skills.

. Constitutional Recognition of Internet Access

Pakistan should explicitly recognize the right to Internet access as a fundamental human right.
Such recognition would establish a stronger legal framework against frequent Internet shutdowns,
requiring that any restrictions meet strict proportionality standards in line with international
human rights law. In parallel, strengthening existing government measures, such as right-of-way
(ROW) charges for IT and fiber installations, would reinforce accessibility.

. Gender-Inclusive State Initiatives

All state-led initiatives must incorporate a gender-inclusive approach from the outset, ensuring
that women’s needs are addressed at the most basic level of policy and implementation.

. Public-Private Partnerships

Partnerships between the public and private sectors should be encouraged and incentivized.
Investment in infrastructure, particularly in projects focused on women, should be guided by
measurable Key Performance Indicators (KPIs). Telecom operators, including Jazz, Telenor, and
Ufone, are already contributing to expanding Internet access and should be further supported.
For instance, Jazz took the initiative of Mera Goan Live (“My Village is Digitally Enabled”) in
which Jazz outreached women at their door-steps leveraging GSMA mobile Internet skills
training toolkits while respecting cultural norms.* Telenor worked on bridging gender digital
divide by onboarding PTA on Disability Job Portal in 2022 as lead partner and job placement of
1 female person with disability at PTA. Further, it launched the program “Taleemabad” under
which it established 6 virtual schools for girls at federal territory and digital birth registration
system. Moreover, it also took the initiative of “Khushal Aangan” to empower women from
rural and agri-focused regions of Pakistan.” Likewise, Ufone has also taken remarkable steps
including the introduction of an industry-first Smart code (*765#) allowing women to receive
mobile top-ups without having to share their phone numbers with retailers, addressing a key
privacy need.*

. Affordable Devices and Data Plans

Programs to improve the affordability and accessibility of devices are essential. Mobile phones
should be made available at subsidized rates, and telecom operators should be encouraged to
offer discounted data packages or bundles tailored to rural areas and SIM cards registered to
women.

60
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6. Promoting the Gig Economy for Women
The term gig economy is characterized by freelance, part-time, and project-based jobs facilitated
through digital platforms, this model allows workers to offer services directly to customers or to
businesses on a temporary basis (Dawid, 2024). Awareness campaigns should inform unemployed
women, women in small-scale industries, and women with limited education and skills about
the opportunities provided by the gig economy. Short-term online work offers flexible solutions
that can help overcome cultural barriers and economic constraints, while reducing the gendered
digital divide.

7. Gender-Responsive Digital Safe Spaces
Women-centric platforms should be developed to provide safe spaces where women can voice
concerns about Internet access and usage. A dedicated women's task force should also be
created to address digital rights violations. Such measures can form part of a broader rights-
based digital protection approach to social protection through technology.

8. Education and Digital Literacy
The government should allocate sufficient budgetary resources to establish free public Wi-Fi
hotspots, particularly in densely populated areas and government institutions. At the same time,
strict measures must be adopted to ensure privacy protections and gender-sensitive policies.
Digital literacy curricula should incorporate gender perspectives, and mentorship programs such
as Women in Cybersecurity® should be expanded.

9. STEM Quotas for Women
Quotas should be reserved for women in Science, Technology, Engineering, and Mathematics
(STEM)—related jobs. Such affirmative action can encourage women’s participation, help
dismantle stereotypes, and contribute to narrowing the gender gap in technology.

10.Awareness and Advocacy
Greater public awareness of the digital gender divide is essential. Journalists, think tanks, and
advocacy groups should be engaged to highlight the urgency of the issue, fostering wider social
and political support for reforms.

Conclusion

This research has systematically examined the digital gender divide as a fundamental infringement
of the right to Internet access, with a concentrated focus on South Asia and an in-depth case study of
Pakistan. The COVID-19 pandemic acted as a stark magnifier of pre-existing inequities. It highlighted the
specific vulnerability of South Asia due to its socio-economic profile and introduced the four indicators
of meaningful connectivity—regular use, appropriate device, sufficient data, and fast connection—the
absence of which defines the gendered gap. The pandemic’s acceleration of digital dependence across
sectors like health, education, and employment rendered this divide not just a matter of inequality,
but of acute disenfranchisement. The authors believe that addressing the digital gender divide re-
quires a holistic, multi-stakeholder strategy that targets its technological, economic, and sociological
roots simultaneously. In essence, securing digital equity for women in Pakistan and South Asia is not a
standalone technical goal but a prerequisite for inclusive development, democratic participation, and
the fulfillment of fundamental human rights. The path forward demands unwavering commitment to
translating these interconnected recommendations from paper into practice.

& National Cyber Emergency Response Team of Pakistan (PKCERT). (n.d.). Security Awareness for Female Empowerment and
Resilience (SAFER). Retrieved April 11,2025, from https://pkcert.gov.pk/safer.asp
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AHHoTauuA

HacTosiwasn cTatbsl NOCBALLEHA KOMNIEKCHOMY UCCNERO0BAHMI0 NPABOBON NPUPOAbI pa3bupatenbcTsa no npa-
BUNAM NpoLenypbl, NPesyCMOTPEHHON EQNHON NONMTUKOIA pa3pelleHns COpPoB O AOMEHHbIX MMEHAX (UDRP).
Llenbto paboTbl ABNAETCA BbifBNEHNE 0COGEHHOCTEN NPABOBOrO perynupoBaHua UDRP, aHanu3 ee apbuTpaxHoil
NPUPOAbI 1 CYLECTBYIOLNX NTPABOBbIX NPO6MEM, BO3HMKAIOWMX B MPOLECCE NPUMEHEHNUS JAHHOW NPOLEAYPbI.
B KauectBe matepuanos ucnonb3osaHbl TekcTbl UDRP n Mpasun UDRP, gokymenTbl ICANN, aHanutnyeckue nc-
CnefoBaHus, cyaebHas 1 apbutpaxHas npakTuka. MeTogonornyeckyo 0CHOBY COCTaBUNN (HOPMANbHO-OPUAN-
YeCcKWit 1 CPaBHUTENbHO-NPABOBOI METOAbI. B CTaTbe pacKpbiBAKOTCA apryMeHTbl B N0Ab3y KBanMukaumm pas-
6upatenbcrea B pamkax UDRP Kak Buaa apbuTpaa (Tpeteiickoro pasbuparenbCrea), HeCMOTPS Ha OTCYTCTBUE
Knaccumueckoil apouTpaxKHo!n OroBOPKN. AHANM3MPYeTCA MEXaHU3M COTMacoBaHNUs BOMU CTOPOH Ha nepefauy
cnopa B akKpeauToBaHHbIA ICANN ap6UTpaXHbIA LEHTP Yepe3 [OroBOP C PErucTpaTopom 1 Nogaudy xanobbl.
ABTOpaMN TaKxe PaccMaTpuBaloTcs Npobnembl apoUTpabenbHOCT JOMEHHBIX CMOPOB U COOTHOWeHUs UDRP
C HauMOHanbHbIMKU CyAaMK, a Takke CTpykTypa cuctembl DNS u nonHomouns ICANN. OTaenbHoe BHUMaHue
yaeneHo kputuke UDRP: npenB3aTOCTU aKKPeAMUTOBAHHBIX apOUTPAXHbIX LEHTPOB B MOAb3y NpaBoobnaja-
Tenei TOBapHbIX 3HAKOB, OTCYTCTBMIO aneNNALMOHHOTO NEPECMOTpa, NPOLECCYanbHbIM OrpaHNYEeHUAM, BONPO-
caM f3blka pa3bupaTenbcTaa 1 HEBO3MOXKHOCTY CaHKLIMOHMPOBAHMA HE[OOPOCOBECTHBIX 3anBUTeNeil. ABTOPbI
AENaoT BbIBOA O TOM, UTO HECMOTPSA Ha NpoLeAypHble 0co6eHHoCTH, oTnryatowme UDRP ot knaccuueckoro Tpe-
TElCKOro pa3bupartenbCTaa, AaHHas MOAENb pa3pelleHus CNopoB 06N1aAaeT BCeMI NPU3HAKaMKU BHECYAOHOTO
YaCTHONPABOBOTO (A/IbTEPHATMBHOTO) PA36upPaTenbCTBa. Pe3ynbTaTbl UCCNELOBAHNS MO3BONAIT OTHECTU MPO-
uenypy UDRP K ap6uTpay 1 paccmMaTpuBaTb ee Kak 3Hauumblii npumep 3((eKTUBHOMO 1 afanTUPOBAHHOIO
K uupoBOiA Cpeae MexaHN3Ma anbTepHaTUBHOTO Pa3peLleHNs CNopoB.

Kntoyesbie cnosa

LOMEHHbIE CMOpbI, AOMEHHOE UMS, TOBAPHbINA 3HaK, ICANN, UDRP, anbTepHaTUBHOE pa3peLLeHune Cnopos,
apbuTpabenbHOCTb, apbUTpPaxHoe pa3buparenbCcTo, KOMNETEHLNA aPOUTPAXKHOTO YUpeXaeHus,
apbuTpaxHoe cornaweHme
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Abstract

In this article, we delve into a comprehensive study of the legal nature of proceedings regulated by the
Uniform Domain Name Dispute Resolution Policy (UDRP). Our aim was to examine specific features of the
UDRP legal regulation and to analyze its arbitration nature and legal problems arising in the process of its
application. The pool of research materials included the texts of the UDRP and UDRP Rules, ICANN docu-
ments, analytical studies, as well as judicial and arbitration practice. Formal legal and comparative legal
methods were used. Arguments in favor of qualifying proceedings under the UDRP as a type of arbitration
(arbitration proceedings), despite the absence of a classic arbitration clause, are presented. The mechanism
for agreeing the parties’ intention to refer the dispute to an ICANN-accredited arbitration center through an
agreement with the registrar and the filing of a respective complaint is examined. In addition, the issues in-
volved with the arbitrability of domain disputes and the relationship between the UDRP and national courts
are discussed, as well as the structure of the DNS system and the powers of ICANN. Particular attention is
paid to criticism of the UDRP, including such aspects as the bias of accredited arbitration centers in favor of
trademark owners, the lack of appeal review, procedural restrictions, issues of the language of proceedings,
and the inability to sanction unscrupulous applicants. The conclusion is made that despite the procedural
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features that distinguish UDRP from classical arbitration, this dispute resolution model has all the character-
istics of extrajudicial private law (alternative) proceedings. The results obtained allow us to classify the UDRP
procedure as arbitration and consider this procedure a significant example of an effective alternative dispute
resolution mechanism adapted to the digital environment.

Keywords
domain disputes, domain name, trademark, ICANN, UDRP, alternative dispute resolution, arbitrability,
arbitration proceedings, jurisdiction of arbitration, arbitration agreement
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Bsegenue

CerogHs nog OMEHHbIMU Copamu 06bIYHO MOHNMAIOT fieNa, CBA3aHHbIE C perncTpauuei u/unm
UCNOMb30BAHUEM [LOMEHHDBIX UMEH, TOXAECTBEHHbIX UMW CXOAHBIX C 3apPerncTpupoBaHHbIMI TOBAp-
HbIMI 3HaKamin (3HaKamu 06CNYKMBaHNA). B 6onee WMPOKOM TONKOBAHUN CIOAA BKNKOYAKOT CMOPbI,
KacatoLecs Nio6bIx CPEACTB MHANBUAYANU3aALNN — He TONbKO TOBAPHBIX 3HAKOB, HO U YUPMEHHbIX
HaMMEHOBaH WA, KOMMepUeckux 0603HaueHnin 1 np. CywecTyeT 1 Gonee o6LWMpPHas TPAKTOBKA [0-
MeHHbIX CMOPOB, ONMpatoLLasicA Ha 060CHOBaHHbIE BbIBOAbI 0 MHOr006Pa3uy NPaBoBbIX KOHQMK-
TOB, BO3HMKAIOWLNX MO NOBOAY A0MeHHbIX umeH (Yakushev et al., 2017, p. 174; Sergo, 2023, p. 140).

HecMoTps Ha Hanuume pasHbiX MOAXOAOB, CNeAyeT MPU3HaTb, UTO NpeobnajalowUM ocTaeTcs
y3K0e MoHUMaHue AOMEHHOro Cropa — Kak crnopa o npasoMepHOCMU UCMONb308aHUS 8 OOMEeHHOM
UMeHU 4y)020 M0BAPHO20 3HAKA. IMEHHO B TaKOM 3HaueHWUK 6yaeT UCMONb30BaTbCS TEPMUH «[0-
MEHHbIN CMOP» B HACTOSAWEN CTaTbe.

Yalue BCero noBOAOM [NA JOMEHHOrO Cnopa CTAaHOBUTCA OBHapyXeHUe npaBoobnagaTenamu
B CeT WHTepHeT BeH-CaiToB, JOMEHHOE MMA KOTOPbIX MOMHOCTbIO MW YaCTUUHO BOCMPOM3BOAUT
OXpaHseMoe CpefCcTBO MHAMBMUAYanM3aLun®. Npu 3TOM HannuMe aKTUBHOTO Be6-calTa He SBNseTCH

' Ha 310 06palLanoch BHMMaHMe B npeambyne OfHON 13 NepBbix CnpaBok Cyaa no WHTENNeKTYaNnbHbIM npaBam: «Mog ao-
MEHHbIM Cnopom B HaCTOFII.I.l€I7I CnpaBKe NOHUMAIOTCA Aeflia 0 NPaBoOMEpPHOCTU UCNONb30BAHUA JOMEHHOI0 UMEHU, CX0A-
HOTO C Pe3yNbTaToM UHTENNEKTYANbHOI AEATENBHOCTY WM CPEACTBOM UHAUBMAYANN3ALMM, NPUHAANEXALLAM 3aABUTENIO,
B KOTOPbIX 3aABNEHO TPeHOBAHME O MOHYXIAEHNM K COBEPLUIEHINIO NGO 0 BOCMPELLEHNM KaKNX-T160 AeiCTBIR, NOANEeXa-
uiee NPUHYANTENbHOMY UCTIONHEHNIo» (CM.: CpaBKa O HEKOTOPbIX BOMPOCAX, CBA3aHHbIX C NPOLECCYasbHbIM NOPAAKOM
NpUMeHeHUs 06ecneynTenbHbIX Mep o JOMEHHOMY Cnopy, YTB. NocTaHoBneHnem Mpe3uauyma Cyfa no uHTeNneKTyanb-
HbIM npaBam oT 15 oKTA6psA 2013 I. N CM-23/3).

2 Kak YKa3blBanocb Bbille, 06bl'—|H0, KOrfa roBopAT 0 JOMEHHbIX UMeHaX, peub UAET 0 TOBAPHbIX 3HAKAaX, MO3TOMY B a/lb-
HelleM OTCbINKA K MHbIM CPeACTBaM MHANBMAYANU3aLMKM AenaTbcs He byfeT.

46 ARTICLES



Liuchposoe npaso. Tom 6, NO 2, 2025, c. 44-71
M. A. PoxKoBa, E. B. AnbimoBa / [lomeHHble cnopbl 1 ap6utpax UDPR

00s13aTeNbHbIM YCNOBUEM NS MHULMMPOBAHMA JOMEHHOTO CNopa Kak B HaLMOHANbHbIX CyAaX, Tak
U B apOUTPaXHbIX LEHTPaX, pacCMaTpUBaloOLLMX CMOPbI MO NpaBunam EQUHOU noaumuku paspeuie-
HuA cnopoe 0 domeHHbix umeHax (Uniform Domain Name Dispute Resolution Policy, UDRPY. Tak,
npu paccmoTpeHnn AoMeHHoro crnopa Cya No MHTeNNeKTyanbHbIM NpaBaM, pa3bupas BONpoC Hefo-
6pPOCOBECTHOMO NOBEAEHNS OTBETUMKA NPU PErNCTPaLLAM JOMEH, NPAMO YKa3an, uTo «UCXOAA U3 Le-
nei perncTpauun OMeHHOro MMEHN HapyLIEHMEM UCKIOUNTENbHOTO NPaBa Ha TOBAPHbI 3HAK MO-
KET 6bITb NPM3HAHA Cama M0 Cebe Takas perucTpaLua»®,

K aHanoruuHomy BbIBOAY Npullen apOUTPaXHbIA LEHTP, ABNAIOWMIACA YacTbio MexayHapoa-
HOro 6l0p0 BCeMMPHOW OpraHM3auuu WHTenneKTyanbHol cobctBeHHoctn (World Intellectual
Property Organization, WIPO; nanee — BOWC), — Lientp BOWC no ap6butpaxy u nocpeaHuuecTsy
(WIPO Arbitration and Mediation Center) — B nene N° D2024-3829, rae paccmarpusanca cnop 06 uc-
Nonb30BaHUK JOMEHHOro UMeHu sluk-clients.com He Ans pa3melleHns CailTa, a B MOLEHHNYECKIX
Lensax, ANns paccbiNku 3NEKTPOHHbIX COOBLEHNN SKO6bI OT UMEHI COTPYAHMKA NpaBoo6naaatens?.

MpaBoo6naaatenb, BbIABMBLINI NPUCYTCTBME NPUHAANEXALLETO eMy TOBAPHOMO 3HaKa B [lOMeH-
HOM UMEHM, 3aPerucTPUPOBaHHOM Ha UHOE NNLLO, BNPaBe NPeabsBUTb UCK, B KOTOPOM MOXET Tpe6o-
BaTb 3aNpPETUTb YKa3aHHOMY NNLY UCNONb30BaTh AAHHbIA TOBAPHbIA 3HAK B YNOMAHYTOM AOMEHHOM
umenu. Kak noguepkusaet W. E. TATOB, OCHOBHOW 3KOHOMUYECKOW LieNbIO JOMEHHOTO CNOpPa ABSET-
Cs nonyyeHne npasoo6nagatenem npasa aAMIHUCTPUPOBAHNA CIOPHOTO 0MeHHOro umeHu (Titov,
2025, p. 163).

Ba)xHO, uTO N0 06LEMY NPaBUNY JOMEHHbIE CNOPbI MOFYT PACCMATPUBATLCS Kak Pa3NiUHbIMU BHE-
cyne6HbIMM OpraHamm, TaK W rocyaapCTBEHHbIMM CyAaMm, UTo aKTyanu3npyeT npobnemy onpegene-
HUSt KOMNETEHTHOTO CyAa. B cBOIO ouepeab, BO3MOXHOCTb PACCMOTPEHMUS AOMEHHDBIX CMOPOB Pa3Hbl-
MW OpraHamu npefonpefensieT npuMeHeHue pasnnuHbIX NpoLeayp, 0AHON U3 KOTOPbIX ABNAETCA
LIMPOKO U3BeCTHas EanUHas NonuTuKa paspeLleHus CnopoB O JOMEHHbIX UMEHaX.

B pamkax HacTosilen CTaTbM, KaK CnefyeT U3 ee Ha3BaHMs, OCBEWAETCA KOMMIEKC NpaBOBbIX
npo6nem, BO3HMKAIOLWMX NPU PACCMOTPEHNN JOMEHHbIX COPOB B COOTBETCTBUN C EAUHON nonuTu-
KOii pa3pelleHns CnopoB 0 A0MEHHbIX MeHax. 0co60e BHMMaHWe yaensieTcs Bonpocam npaBoBoM
NPUPOAbI PacCMaTPUBAEMON NPOLEAYPbI, OLEHKe HanpaBAeHU ee KPUTUKKM, onpeaeneHnio apout-
PabenbHOCTU OMEHHbIX CMOPOB KaK YCNOBUA ANA YCTAHOBAEHUA KOMNETEHLMN COOTBETCTBYIOLINX
apoUTPAXHbIX YupexaeHnit®. Kpome Toro, aHann3upyoTca MexaHu3mbl )OPMMPOBAHUSA COMNAcus
CTOPOH Ha yuacTue B pa3bupatenbcTae, cnelydinka Bbibopa KOMMNETEHTHORO apBUTPAXKHOTO LIEHTPA,
a TaKKe 0COGEHHOCTU B3aUMOAENCTBIUA YKa3aHHOW NpoLeaypbl C PUCANKLLMEN HALLMOHANBHBIX CY-
[IeOHbIX OPraHoB.

3 Bce penakumu noiuca JOCTYNHbI AN 03HAKOM/EHMs Ha caiiTe Kopnopaumu no npuceoeHuto nmMeH n Homepos (Internet
Corporation for Assigned Names and Numbers, ICANN): ICANN. Uniform Domain-Name Dispute-Resolution Policy.
https://www.icann.org/en/contracted-parties/consensus-policies/uniform-domain-name-dispute-resolution-

xapakTepuctiuka UDRP 1 cneundmka JOMEHHbIX CMOPOB» HACTOSWEN CTaTbIA.

“  TocTaHoBneHue Cyaa no UHTENNEKTYanbHbIM NpaBam ot 16 uions 2021 1. N2 C01-1060/2021 no aeny N° A40-70060/2020/.

5 Phoenix Group Management Services Ltd. v. Name Redacted, WIPO Case No. D2024-3829 (WIPO Arb. & Mediation Ctr.,
Nov. 11, 2024).

®  B. B. EpeMuH noauepKnBaert, Yo faHHbIi TepMUH 6bi Briepsble ynoTpe6bner C. H. flebenesbim B paboTe «MexayHapoa-
HbI/l KOMMEpUeCKMil apbuTpax: KOMNeTeHLUMs apbUTPOB 1 cornalueHie CTopoH» (1988), npuuem oH MCMoNb30BaN Bapu-
QHT HanuCcaHus Yepes «u», T. e. «apbuTPabunbHOCTLY. YkasbiBas, YTO CNI0BA, CKANbKUPOBAHHbIE 113 NHOCTPAHHbIX A3bIKOB,
AOMKHbI NUCaTbes ¢ cyddmkcom «abenby, B. B. Epemun npegnaraet Mcnonb3oBarb BapuaHT HANUCAHNA Yepe3 «e» — «ap-
6uTpabenbHocTby (Eremin, 2019, pp. 96-97).
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YCTpONCTBO CUCTEMBI IOMEHHbIX UMEH, KomneTeHuust [CANN v nonHomouus
a/IMMHUCTPaTOPOB A0MEHOB BEPXHET0 YPOBHS

PaccmoTpeHue 0603HaueHHbIX B 3ar0N0BKe CTaTbii BONPOCOB HEOBXOAMMO NPefBAPUTb KPATKIUM
0630pOM NOCTPOEHUS CUCTEMbI JOMEHHBIX UMeH (Domain Name System, DNS).

DNS, paspa6oTaHHas Kopnopauueii no npucBoeHunio umeH n Homepos (Internet Corporation for
Assigned Names and Numbers, ICANNY, uMeeT nepapxuueckyo CTpyKTypy, npefycMaTpusas noapas-
AeneHne JOMEHHbIX UMEH Ha Psf YPOBHEN, KOTOpble 3anMCbIBAOTCA CpaBa Haneso. TexHuueckne
CNELManucTbl TOBOPST O TEOPETUUYECKOW BO3MOMHOCTM BK/IOUEHWS B MOSHOE [OMEHHOe UMs
10 128 ypoBHeli®, OfHaKO Ans Lenei nNpasa, kak NOKa3bIBAET NPAKTUKA, MHTEPeC NpeaCcTaBASIoT J0-
MeHbl NepBoro (BepxHero) 1 BTOPOro YPOBHSA, KpailHe PefKo — [OMEHHble UMEHa TPETbero YpoBHSA
(nopaoMeHbI), KOTOpbIe NPAKTUUYECKN HEe BbICTYNAIOT NPeAMETOM CyAe6HbIX UMK apOUTPAKHBIX CNO-
poB. C noAA0OMeHaMu YETBEPTOTO M NOCNEAYIOLLMX YPOBHEN IOPUCTbI (DAKTUUECKN He CTaNKMBAKOTCA.

K komneteHuun ICANN OTHECEHO OCYLLEeCTBEHME BCEX KMIOUEBbIX afMUHNUCTPATUBHBIX DYHKLNNA,
CBSA3aHHBIX C YNpaBAeHUEeM W PerynupoBaHueM rnobanbHOM CUCTEMbI aapecauun cetu UHTepHer,
B TOM UCNe pelLleHre BONPOCOB, Kacatoluxca ¢ 06ecneyeHns paboTb 4OMeHOB nepeoro (BepxHero)
ypoBHs (Top-Level Domain, TLD):

1) HaumoHanbHbIX (CTPAHOBbIX, TeppUTOpUaNbHbIX) AomeHoB (Country-Code Top-Level Domain,
CCTLD), CO3/aHHbIX CMewLuanbHo A CTpaH UAn oTaenbHbix Tepputopuit: .ru (Poccusa); .su (CCCP);
.de (Tepmanus); .fr (Dpanuua); .it (Utanua); .jp (Anonusa); .uk (CoeannenHoe KoponescTso); .eu
(EBponeitckuii coto3);.us (CLUA) . f.;

2) nomeHoB 06ulero HasHauewua (Generic Top-Level Domain, gTLD) — M3HauanbHO COBCEM
He6OoMbLWOK® TPYNMbl [OMEHHbIX WUMeH, NPefHa3HAUeHHbIX ANA WUCNONb30BaHUA pa3nuy-
HbIMM COOBLLECTBAMU MM ONPEeeNeHHoOro Knacca opraHusauuamu: .com (ot commercial —
ANA KOMMepUeckux caittos); .org (0T organization — ina HeKOMMepUeCKX opraHu3auui); .biz
(ot business — nna 6usHeca); .edu (ot education — gna 06pasoBatenbHbix caiToB); .name (ans
YACTHbIX ALY U T. 1,;

3) HOBbIX JOMeHOB 06wero HasHauenus (New Generic Top-Level Domain, new gTLD), co3naBaembix
ceropHs: .club, .photography, .dance, .today, .moscow, .tatar, .pyc, .MoCKBa u T. A.

O6ecneueHne CTabunbHON paboTbl B VIHTEPHETE KAXAOro W3 Ha3BaHHbIX TLD TpebyeT npex-
[ie BCero Co3faHus n NoAAepaHusa B aKTyanbHOM COCTOSHUN 633 JaHHbIX, COAEpPXKALLUX CBefe-
HMA O JOMEHHbIX UMeHax. Takue 6a3bl AaHHbIX (registry) Ha odmumanbHom caitte ICANN B rnoc-
Capun TEPMUHOB Ha PYCCKOM f3blke WMEHYIOTCA «perucrpatypamu»®, HO valie nepeBoOfATCS

7 Paspabotumkom-ucnonHutenem DNS Bbictynun Mon Mokanetpuc B 1983 r. [lo 3TOro ceTeBble afpeca NpuUCBanBannch

8 B TexHMueckux cTaHgaptax DNS He coaepuTcs NPAMOTO OrPaHWYEHUs YNCna YPOBHEN B MONHOM JOMEHHOM MMEHN
(FQDN) (cm. k npumepy, cranaapt RFC 1035: Mockapetris, P. (1987). Domain names — Implementation and specification. RFC
Editor. https://doi.org/10.17487/RFC1035). Ho Takue orpaHuyeHns NoABNAITCA aBTOMATMUECKN M3-33 TEXHUUECKUX Tpe-
60BAHMI: MAKCUMATbHAA ANMHA NOMHOTO JOMEHHOTO MMEHY HE MOXET NPeBbIWaTh 255 OKTETOB (CUMBO/IOB B IBONUHOM
NpeACTaBneHnn), KXol oTAenbHo yactu (label) — 63 okTeTa. C yUeTOM 3TUX TEXHUUECKUX NAPAMETPOB NpedenbHoe
KONMUECTBO YPOBHEN B OZHOM NONHOM JOMEHHOM MMEHY COCTABAsAET 127-128 ypoBHS (B 3aBUCUMOCTY OT TOTO, CYNTAETCS
N1 HyNeBoii, KOPHEBOI YPOBEHb). Mpyn 3TOM 0603HaueHue 127-128 ypoBHei BbICTYNAET TONbKO pacyeTHoil (Teopetnue-
CKOI) BENMUMHON 1 He BCTPEUAETCA Ha MpPaKTUKe.

9 13HauanbHo 6biNo co3aaHo BoceMb gTLD: .com, .net, .org, .int, .edu, .gov, .mil n .arpa, a 3atem (8 2001 r.) 66110 NPUHATO pe-
LeHNe 0 BBEAEHUN elle cemu: .info, .biz, .name, .coop, .museum, .aero n .pro.

|CANN. (6.5.). A66peBuatypbl u Tepmutonorus ICANN. https://www.icann.org/ru/icann-acronyms-and-terms
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Kak «peecTpbi»’, no3ToMy fanee 6yaeT MCNONb30BATLCA MMEHHO 3TOT TepMIH. Kaxablit TLD nmeet
CO6CTBEHHDbIA PeecTp, KOTOPbIA COAEPXNUT PErucTPaLMoHHbIe 3aNUC BCEX AOMEHHbIX UMEH, 3a-
PerucTpUpoBaHHbIX B 3TOM LOMEHHON 30HeE.

B KauecTBe NPUMepPOB AOMEHHbIX MMEH BTOPOro YPOBHS (UacTb NOSHOI0 JOMEHHOr0 MMeHU Crie-
Ba OT TLD) MOXHO yKa3aTb, B YaCTHOCTH, yandex.ru, google.com, mail.ru, vk.com. K npumepam po-
MEHHBIX MMEH TPEeTbero ypoBHs (Noja0MeHbl, KOTOPbIE PacnonaralTcs Cesa OT JOMEHa BTOPOro
ypoBHA) oTHoOCATCA digital.gov.ru, ru.wikipedia.org.

ICANN B uensx obecneueHus Gecnepe6oitHon padoTbl DNS fenerupyeT yHKUMM aAMUHUCTPY-
POBaHMA 1 TEXHUYECKOro obecneyeHuns paboTbl TLD Tem opraHu3aLuam, KOTopble MOryT 06ecneynTb
CTabunbHoe QyHKUMOHMpOBaHME DNS-MHGPACTPYKTYpbl, @ TaKe 06CNYXMBATb M NOAAEPKMBATD
B aKTyasbHOM COCTOAHUM PeecTp [JOMEHHbIX UMEH BTOPOro YpOBHA, 3aperucTpupoBaHHbIX B 30He
cooTBeTCTBYIOWEro TLD. Takue opraHu3aLum CTaHOBATCA afMUHUCTPaTopamu TLD, 3akntouas ¢ ICANN
cootsetcTBytoLiee cornaweHue (Rozhkova & Kopylov, 2022, p. 100).

[lpumeyatenbHo, 4TO MOMHOMOYMA AAMUHUCTPATOPOB gTLD 1 asmMuHUCTPaTopoB new gTLD, KoTo-
pble onpenenaTca No pesynbratam YacTHOroO ayKLuoHa, NPUHLMNNANbHO OTINYAIOTCA OT NOTHOMO-
YN AfMUHUCTPATOPOB CCTLD. 3Ta pas3HuLa 06yCnoBneHa Pa3NNYHON CTENEHbI MHCTUTYLNOHANbHO-
ro KoHTpons co ctopoHbl ICANN. Tak, someHbl gTLD v new gTLD HaxoaaTcA NOA NPAMbIM ynpasneHnem
ICANN, KoTopas 0CyLIeCTBNAET KaK UX TeXHUYECKOe CONPOBOXAEHIE, TaK U HOPMATUBHOE perynupo-
BaHue. B otnuume ot atoro ccTLD penernpyroTca HauyMoHanbHbIM agMUHUCTPATOPaM, NoyyatoLWwmum
MOMHOMOUNS U3 cornawenuni ¢ ICANN v AeicTBYIOLMM B NPeaenax KOHKPETHbIX FoCYAapCTB.

Bcneacrame cka3aHHOro aAMMHUCTPATOPbI gTLD M agMUHKUCTPATOPbI new gTLD NpUuHUMAIOT Ha cebs
0653aHHOCTb COBNI0AATDL BCE CNeLyanbHble NpoLeaypbl U NOAUTUKN, pa3paboTaHHble ICANN, uTo cy-
LLeCTBEHHbIM 06Pa30M CKa3bIBAETCA HA COAEPXAHUN PErNAMEHTUPYIOLLMX JOKYMEHTOB 3TUX afMUHU-
CTpaTopoB. B cBOI0 ouepefb agMuHuCTpaTopbl ccTLD ropasfo cBoboAHee B YacTu COfepxaHus cob-
CTBEHHDBIX PErNaMeHTUPYIOLNX AOKYMEHTOB (Hanpumep, 0 NOPAAKE PErncTpaLui B HaLMOHANbHON
AOMEHHON 30He JOMEHOB BTOPOr0 YPOBHSA W aKKPeAMTaLMU PerucTpaTopoB, 06 anbTepHaTUBHBIX
cnoco6ax yperynupoBaHns BO3HUKAIOWMX JOMEHHBIX CMOPOB 1 Mp.) U 06bIYHO pa3pabaTbiBaloT Ta-
Kiie JOKYMEHTbI C OMOPON HA HALMOHaNbHOE 3aKOHOAATEbCTBO, XOTA U C YUETOM NONUTHK, YTBEp-
XaeHHbIX ICANN npumeHuTenbHo K ccTLD.

Hanpumep, ynpaBneHue HaLMOHanbHbIMI AOMEHAMU BEPXHETO YPOBHA .ru 1 .pd ocywlecTBnset
ABTOHOMHAs HekoMMepueckas opraHu3auns «KoopANHALMOHHBIA LEHTP HALMOHANBHOIO JOMEHa
cetn inTepHet» (nanee — KoOpaMHALMOHHbIA LLEHTP A0OMEeHOB .RU/.PD), Ha KOTOPYIO BO3NOMEHDI
ny6NMUHO 3HauMMble (HYHKLMKM NO 06ECneyeHnto YCTOMUNBOTO (YHKLMOHMPOBAHUA UH(PACTPYK-
TYPbl POCCUIICKOTO cermMeHTa VHTepHeTa™ B pamkax cBOei KOMNETEeHLMN KOOPAUHALMOHHBIA LEHTP

" Hanpumep, nyHKT 1.1 MpaBun peructpaLmu fOMEHHbIX UMeH B AoMeHax .RU n PO rnacut: «Peectp — 6a3a faHHbIX Koop-
AVHATOPA, COAEPKALLAA CBEAEHUS O 3aPerucTPUPOBAHHbIX JOMEHHbIX NMEHAX BTOPOr0 YPOBHS, X aAMUHMCTPATOPaX
2 TaK, B u. 4 cT. 14.2 3aKkoHa «06 WH(OpPMALMK, MHOPMALMOHHBIX TEXHONOMUAX W O 3aluTe MHGOpMaLMu» 6bino 3a-
Kpenneo cnegytoliee: «KoopavHaLMI0 AeSTENbHOCTV NO (OPMUPOBAHUIO AOMEHHBIX UMEH, BXOAALMX B TPYNMbl fO-
MEHHbIX UMEH, COCTABNSIOWMNX POCCUACKYID HALMOHAMBHYIO JOMEHHYI0 30HY, OCYLIECTBASET HEKOMMEpYeckas OpraHu-
3alKs, OiHUM U3 yupepuTenei KOTopol sBnsetca Poccuiickas Qefepauns v KoTopas ABNAETCS 3aperucTpUPOBaHHbIM
BnajenbLem 6a3 AaHHbIX 3TOW 30Hbl B MEXAYHAPOAHbIX OPraHN3aLNsaX pacnpefeneHns ceTeBbiX aipecoB 1 AOMEHHbIX
umeH. OT umenn Poccuitckoit Meaepaunn GYHKLUM 1 NOTHOMOYNS YUPEAUTENs OCYLECTBNSET (heaepanbHbli OpraH
NCMOMHUTENbHON BNACTH, OCYLLECTBASIOWMIA (DYHKLMN MO KOHTPONIO W HAA30py B chepe CPeACTB MACCOBOM UHGOpMa-
LMK, MACCOBbIX KOMMYHUKALMIA, NH(OPMALMOHHBIX TEXHONOTMIA 1 CBA3MY (cM.: DenepanbHblil 3aKoH «06 UHhopMaLmu,
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AoMeHoB .RU/.PO pa3pabaTtbiBaeT v yTBepXAAeT Heo6X0aMMble pernameHTUpYIoLMe JOKYMEHTbI®,
obecneunBaeT NoaaepkaHne B akTyanbHOM COCTOSIHUN PEECTPOB AOMEHHbIX MMEH B 30HaX .ru 1 .pd.
OfHOM M3 KMioueBbIX (YHKUMA KOOPAMHALMOHHOTO LEeHTPa AOMeHOB .RU/.PO ABNseTCS aKkKpeau-
Talusa PerucTpaTopos, YNnonHOMOUYEHHbIX BHOCUTb CBEAieHNA O JOMEHHbIX UMEeHax BTOPOro YpoBHA
B peecTpbl JOMEHHbIX 30H .ru 1 .pdh. B T0 e BpeMst UCNONHEHNe TeXHUUECKUX (DYHKLMIA fenernposa-
HO TexHWueckomy LeHTpY VIHTEpHET, KOTOPbIA B HACTOAILLEE BPEMS BbICTYMAET B KAUeCTBE TEXHNYE-
CKOro onepaTtopa AOMEHOB .ru 1 .pg.

YnpaBneHne HaLyMoHanbHbIM JoMeHoM fepmaHum .de ocywiectenset ToBapuiuectBo DENIC eG, koto-
poe NPUHANO Ha cebf Kak afAMUHUCTPATUBHDbIE, TAK U TeXHUUYECKNE (YHKLN MO 06ecneyeHnto ycTon-
uMBON PaboTbl YKa3aHHOM JOMEHHON 30HbI", B pamkax cBoew komneteHumumn DENIC eG pa3pabatbiBaet
1 YTBEPXAAET HOPMATUBHbIE OKYMEHTbI, PeryfnpytoLLme perucTpaLuio u ncnonb3oBaHne JOMeHHbIX
UMeH B 30He .de, a TaKke OCYLECTBAAET BEAEHNE 1 TEXHNYECKOE CONPOBOXAEHME peecTpa 3T1oro ccTLD.
0CO6EHHOCTb HEMELIKOI MOZENN 3aKNIOUAETCA B TOM, UTO PErUCTPaLLMA AOMEHHBIX UMEH MOXET NPou3-
BOAMTbLCA NOCPEACTBOM 3aK/I0UeHNA JoroBopa NpucoefnHeHuns Kak HenocpeacTseHHo ¢ DENIC eG, Tak
1 YUepe3 yNoNHOMOUEHHbIE OpraHM3aLyu — uneHbl ToBapuilectea (DENIC-Mitglieder)®™.

06uwias xapaktepuctuka UDRP v cneuundmka J0MEHHbIX CNOpOB

ICANN obnapaet nONHOMOYMAMU NO BONPOCAM, CBA3aHHbIM C 06eCneyeHnem CTabunbHoOro yHk-
LMoHNpoBaHuA TLD, BKMoUas pa3paboTky u yTBEPKAEHNE KaK 0OLMX NONNTUK, TaK U CIELMANbHbIX
NONOXeHWHA, PErNaMeHTUPYIOLNX OTAE/NbHbIE LOMEHHbIE 30HbI.

K uncny Takux o6wwmx NoAUTMK OTHOCUTCA YNOMUHABLIAACA EQUHAA nonumuka paspeweHus cno-
poe 0 domMeHHbIX umeHax, npunsaTas ICANN B 1999 r’® OfHOBpeMeHHO Ha ee 0CHOBE 6binu pa3pabo-
TaHbl Mpasuna UDRP (Rules for Uniform Domain Name Dispute Resolution Policy), koTopble HeogHo-
KpaTHO 06HOBNANNCY".

NH(OPMALMOHHBIX TEXHONOMAX 1 O 3aluTe MHAOPMaLUM» oT 27.07.2006 NO 149-03 (pen. 24.06.2025). CobpaHue 3aKo-
Hogatenbctsa PO, 31.07.2006, N° 31 (1 u.), cT. 3448). B CBA3M C yKa3aHHbIM nonoxeHnem 8 2020 I. B COCTaB yupeanTenen
KoopauHaumnoHHoro LeHTpa AomMeHos .RU/.P® Bowna Poccuitckas Oefepaums, yHKLMN 1 NONHOMOUNS OT UMEHU KOTO-
poii peanusyet PockoMHaa30p.

B Kuucny pernameHTUpyIowwyux fOKyMeHTOB KOOpAMHALMOHHOTO LeHTpa foMeHoB .RU/.PD oTHOCATCS, B YacTHOCTH, Mpasu-
na perucTpaumm fOMeHHbIX umeH B someHax .RU n .PO, Monoxerune «O npoueaypax, noanexaLyux npumMeHeHnio npu Bo3s-
HUKHOBEHU CNOPOB 0 JOMEHHDBIX UMEHAX» 1 Ap.

% CornacHo MUpOBOW JOMEHHOI CTAaTUCTUKE 3@ BTOPOW KBapTan 2025 1., fomeH .de ABNAETCA KpyNHEMLWMM HALMOHANbHbIM
foMeHoM ccTLD (6onee 17 MAH perucTpaunii), Ha BTOpoM MecTe KUTaiCKuiA fomeH .cn (6onee 11 MnH peructpauuii). lome

.ru 3aHUMaet naAToe mecto (6onee 5 maH peructpaumil) (KOOpAMHALMOHHBIA LEHTP JomeHOB .RU/.P®. (2025). MupoBas

B CnpaBke N0 BOMPOCaM, BO3HIKAIOLLM NPY PacCMOTPEHMM JOMEHHbIX cnopoB, UDRP 0603HaueHa Kak «EanHoo6pasHas
MONMTUKA NO Pa3peLleHmio CMOPOB B CBA3YN C AOMEHHbIMI UMEHaMK, 0A06peHHas IHTepHeT-KopnopaLwel No NpucBoe-
HUI0 Ha3BaHui 1 Homepos (ICANN)» (cm.: MoctaHoBnenue Mpesuanyma Cyaa no MHTENNEKTyanbHbIM npaBam «06 yTep-
KIEHMN CNPABKM 1O BOMPOCAM, BO3HMKAIOLMM NPU PACCMOTPEHMN JOMEHHBIX CMOPOBY OT 28 MapTa 2014 r. NO CM-21/4).
Nog Takum HaumeHoBaHnemM UDRP ynoMWHAETCA 1 BO MHOTUX CyAe6HbIX aKTax.

7 |CANN. (n.d.). Rules for Uniform Domain Name Dispute Resolution Policy. https://www.icann.org/en/contracted-parties/
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Kak oTMeuaeTcs B 3apy6exHON HayuHoW nutepatype, BBeaeHue UDRP npecnefoBano ABOWHYIO0
Lenb. C 04HON CTOPOHDI, ee 33faua 3aknuanacb B onepaTuBHOM 1 3HeKTUBHOM pearupoBaHum
Ha Hanbonee oUeBMHbIE I MACCOBbIE HAPYLIEHUA B 06M1ACTY TOBAPHbIX 3HAKOB (B UaCTHOCTM, Cyuan
KnbepckBoTTMHIA®). C Apyroit cTopoHbl, UDRP 6bina Npu3BaHa CHU3UTb PUCKM CyebHOro npecneno-
BaHMA PeecTpa 1 perucTpaTopos co CTOPOHbI NpaBoo6naaateneit ToBapHbix 3Hakos (Cortés Diéguez,
2008, p. 350).

MepBoHauanbHo UDRP npumeHsnacb TONbKO K AoMeHam 30Hbl gTLD, Takum Kak .com, .net, .org,
.biz v pp. OpHaKo yxe Ha HauanbHOM 3Tane AeicTBus UDRP ee BNUAHWE HA pa3pelleHue cnopos
B WHTEpPHeTe 0Ka3aNnocb CTOMb MAcCLITAabHbIM, UTO B HAyuHOI NUTepaType nosBMnach oueHka UDRP
KaK OCHOBbI A (GOPMUPOBAHNA «BCEMUPHOTO MPaBa Mo U3bATUIO JOMEHHOro UMeHn» (Froomkin,
2002, p. 632). No3gHee (B pesynbrate pelennit ICANN 1 COOTBETCTBYIOWMX U3MEHEHWil B coralue-
HUAX C aAMUHIUCTPaTOPamm) fericTBie UDRP 6bino pacnpocTpaHeHo Ha Bce new gTLD, BKtouas .app,
.Site, .moscow, .tatar, .pyc, .MoCKBa u aip.

MpumeHeHre UDRP B OTHOLIEHUMW HALLMOHANbHbIX JOMEHHbIX UMEH BO3MOXHO TONIbKO NPU YCNoBUK,
uTO afMUHMCTPATOPbI COOTBETCTBYHOWMX CCTLD oduumanbHO Npu3HanM AONYCTUMOCTb UCNOMb30Ba-
HUSA TaKO NPOLEAYPbI NPK pa3pelleHni [OMeHHbIX cnopoB. Ha ceroaHswWHNIA feHb UDRP B nonHom
o6beMe NPUMEHAETCA, Hanpumep, K IOMeHaM BepXHero ypoBHs: .ai (AHrunbsa), .me (UepHoropus), .tv
(Tysany) u.pk (Makmctan).

Hapsagy ¢ 3Tum HeKoTopble agMUHUCTpATOPbI cCTLD, nonb3yacb NpeaocTaBAeHHbIMU NOMTHOMOUNSA-
MU, BHEAPUAN COBCTBEHHbIE, aiaNTMPOBaHHbIE NOF HALMOHANBHOE NPaBO MeXaHU3Mbl — MOJUDULIM-
poBaHHble Bepcun UDRP (modified UDRP). Takoro posia npouenypbl popmanbHo He asnatotca UDRP,
XOTA 1 OCHOBaHbI Ha aHANOTUYHbBIX NPUHLMNAX. B TaKMX cnyyasx pas3bupatenbCcTBo OCYLLECTBAAETCS
He Mo CTaHAAPTHOW NpoLeaype, ycTaHoBneHHoW ICANN, a B COOTBETCTBUN CO CeLManbHbIMU NOANTY-
KaMu, OCHOBAHHbIMM HAa UDRP 1 NpUHATbIMKM 1 KOHKPETHOIO HALMOHANbHOMO fOMeHa. Mogo6Hble
npasuna B OTHOWEHNM cCTLD npefycMOTpeHbl AN JOMEHHbIX 30H: .au (ABcTpanus), .cn (Kutai), .fr
(®panuus), .mx (Mekcuka) n ap.”

lMpumeyatenbHo, uto HU B UDRP, Hn B MpaBunax UDRP He 3akpenneHo onpejeneHne noHATUA
«[OMEHHbI Cop». BmecTe ¢ TeM cornacHo n. 4(a)(i) UDRP o6s3aTenbHble aAMWHUCTPATUBHbIE CNy-
WaHUA NPOBOAATCA B Cyyae, ecnu JOMeHHOe UMA UAEHTUYHO UNU CXOAHO C TOBAPHbIM 3HAKOM
UM 3HaKoOM 06CNYXMBAHUA, NPaBa Ha KOTOpble NPUHAANEXaT 3asasutenio®. 3noxeHHoe faert
OCHOBaHMe cienaTb HECKOMbKO BaXHbIX B LIENAX HACTOSALEN CTaTbi BbIBOAOB. Tak, CO BCel onpeje-
NEeHHOCTbIO YCMaTpuUBaeTca, uto npouenypa UDRP gonyctuma B cnyyae NpoOTUBOCTOAHUA «JOMEH-
HOe UMs — TOBApPHbIN 3HAK» U He NpeAnonaraeT UCNonb30BaHNe B Tex caydasX, KOraa JOMEHHO-
My UMEeHU NPOTUBONOCTABNAETCA KaKoe-1nbo MHOE CPeACTBO UHANBUAYANN3ALUK. TeM He MeHee
B HayuHOM NuTEpaType U Ha NPaKTUKe NPU3HAETCA AONYCTUMOCTb PACCMOTPEHUS COPOB MO npa-
Bunam UDRP B OTHOLWEHUW JOMEHHbIX UMEH, BOCMPON3BOAALLMX He3aperucTpupoBaHHbie ToBap-
Hble 3HaKW, HECMOTPA Ha TO UTO BO3MOXHOCTb MPABOBOM OXPaHbl 3aBUCUT OT HALMOHANBHOIO
3aKOHOAATeNbCTBA B KAXOOM KOHKPETHOM cnyyae. BmecTe ¢ Tem Bocnpou3BefieHne B JOMEHHOM

' Tlog KN6epPCKBOTTUHIOM TPAANLIMOHHO NOHUMAETCA HEA0BPOCOBECTHOE NPUOGPETEHNE JOMEHHBIX MMEH, CO3BYYHbIX C Ha3Ba-
HUAMU M3BECTHBIX OPraHW3aLyii, TOBAPHbIX 3HAKOB, 6PEH/0B, COOBLLECTB 1 CTPaH, C LIEbHO MX AabHENLLEN Nepenpoaaky.

Y TlonHbIi nepeyeHb CTpaH, KoTopble MpumeHstoT UDRP unn cOGCTBEHHblE MONMUTUKM, OCHOBaHHble Ha UDRP, pocTy-
MeH Ha caiTe BceMupHOA OpraHu3aumm wHTennekTyanbHoi cobcrsenHoctu: WIPO.ADR. (n.d.). Domain name dispute
resolution. Retrieved April 14, 2025, from https://www.wipo.int/amc/en/domains/

2 Internet Corporation for Assigned Names and Numbers [ICANN]. Uniform Domain Name Dispute Resolution Policy (Aug. 26,
1999, as amended Feb. 21, 2024). https://www.icann.org/resources/pages/policy-2024-02-21-en
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UMeHN reorpaduueckux ykasaHuit, GUPMeHHbIX HaUMEHOBAHUI U WHbIX 0603HAUEHUN, He Npu-
3HaBaeMbIX TOBapPHbIMM 3HaKaMM, XOTA DOPMANbHO 1 OTHOCALMXCA K CPeACTBAM MHAMBUAYANN-
3aLun, He MOXET CYXUTb OCHOBAHUEM [/ UHULMUPOBAHUA pasbupatenbcrBa B nopagke UDRP
(Cortés Diéguez, 2008, p. 351).

Tem He meHee, kKak oTmeuaeT MunTtoH Mionnep (Milton Mueller) Ha ocHoBe aHanu3a NPaKTUKY,
OTAeNbHble NONbITKN UHULMUPOBATb pasbuparenbcrsa no npasunam UDRP B OTHOWEHUW JOMEHHbIX
UMEH, COfepXaLLMX reorpadpuueckme ykasaHus, npeanpuHuMannco?. Mpu 3Tom Takue UCKM, Kak npa-
BMNIO, He YBEHUMBANNCD YCNEXOM, @ MCKIOUYEHNS HOCUIVN eAMHUYHBIN XapakTep. Hanbonee npumeya-
TeNbHbIM NPUMEPOM TaKoro cnopa aBnsetcsa geno BONC N2 D2000-0505 B oTHOLWeHMM AoMeHa barce-
lona.com?. Kak noguepkusaet M. Mionnep, pewenune BOWC no saHHOMY fieny KpUTUKYETCA 3a OTXOf
0T OCHoBOMONaraiowero Tpe6oBaHus UDRP 0 Hanuumm npaB Ha TOBAPHbIA 3HAK Y 3asBUTENS; NOA-
UepPKMUBAETCA, UTO Hanobbl, OCHOBAHHbIE UCKNIOUMTENBHO Ha reorpaduueckinx ykasaHusax, He fOMK-
Hbl YO0BNETBOPATLCA, 32 UCKIKOYEHWEM CyyaeB, Koraa 3asBuTenb 061aaeT 3aKOHOAATENbHO 3a-
KpenneHHbIMW NpaBami, Hanpumep, Kak 310 MMeno MecTo B Aenax, MHULUUPOBAHHbIX TOPOACKMM
coBeTom ma3sro unu NpasutenbcTeom KaHaabl®.

[lpyroit 0CO6EHHOCTbIO NPOLEAYPbl PACCMOTPEHUSA JOMEHHbIX CMOpOB Mo npasunam UDRP
ABNAIOTCA [JOKYMEHTANbHbIA XapakTep W NpeaycMOTPEHHAs BO3MOXHOCTb BbIHECEHUS pelleHus
npu OTCYTCTBUM SIBHO BbIPAXKEHHOW MO3MLUN OTBETUMKA. B cooTBeTcTBMM C N. 13 Mpasun UDRP
npoBefeHue YCTHbIX cnywawuit (in-person hearings), BKnouas TenekoHhepeHunm, BULEOKOH-
(hepeHLMM UAN OHNANH-3aceAaHus, He JONYCKAeTCs, 3a MUCKIKUEHMEM Cyyaes, KOTAA aAMUHM-
CTpPaTUBHAA KOMUCCUA MO COBCTBEHHOMY YCMOTPEHUIO NMPU3HAET TaKoe CylaHne HeobXo[MMbIM
ANS BbIHECEHMA pelleHns,

Kpome Toro, cornacHo 5(a) Mpasun UDRP oTBeTUMK 0683aH NPeACTaBUTb MUCbMEHHbIA OTBET
Ha %anoby B TeueHue 20 [Hel C MOMEHTA Hauana pPa3bupatenbcTBa. ECMM OTBET B YCTAHOB/EH-
HbI CPOK He NPeACTaBeH M OTCYTCTBYIOT MCKIKOUMTENbHbIE 06CTOATENbCTBA, CBUAETENLCTBYIOLINE
0 HEOB6XOAMMOCTY NPOANEHISA YCTAHOBNEHHOTO CPOKA (B YUACTHOCTM, €CIIM OTBETUMK HE XOATaNCTBO-
BaNn 0 NMPOANEHUIA CPOKA NN MEXIY CTOPOHAMM He 6bi0 3aKNKUEHO NMUCbMEHHOE COrMalleHue),
AIMUHUCTPATUBHAA KOMWUCCUA BMpaBe pa3pellnTb CNOp Ha OCHOBE MaTepuanos, npefcTaBNeHHbIX
3aABUTENEM, YTO NPAMO BbITEKaeT 13 . 5(e) Mpasun UDRP%,

HecmoTps Ha T0 uTO B N. 4(a)(i) UDRP yNoOMMHAETCA NPOBeAeHNe 063aTeNbHbIX aAMUHUCTPATMB-
HbIX cnywawnui (mandatory administrative proceeding), TepMiH «ClywwaHKe» B JAHHOM KOHTEKCTe
He cnefyet MHTePNpPeTMPoBaTh B TPAAULMOHHOM i1 PYCCKOrO A3bIKa 3HAYEHUN KaK «YCTHOe pas-
6upatenbcTBox. B opuruHane UDRP ueTko pasnuuaet noHsTua proceeding («npoueaypa») v hearing

2 Mueller, M. (2002). Success by default: A new profile of domain name trademark disputes under ICANN’s UDRP (p. 14).
Syracuse University School of Information Studies. https://cent.ischool.syredu/wp-content/uploads/2014/05/markle-
report-final.pdf
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(«cnywanue»)®. B nyHkte 4(a)(i) UDRP peub uaeT MMEeHHO 0 Hauane NCbMEeHHO NPOoLLEeaypbl PAcCMOT-
peHua cnopa.

JlokymeHTanbHoe NpPOKU3BOACTBO, OTCYTCTBUE 06S3aTeNbHbIX YCTHBIX CNYLWAHMA U BO3MOXHOCTb
BbIHECEHUSA 3a0UHOTO PelIeHIs B JOCTATOUHO KOPOTKMIA CPOK NPeAcTaBAfAioT CO60M npakTuueckoe
BOMNOLLEHNE MOAENM YNpPOLEHHOro Pa3bupaTenbcTea, 3aN0XeHHON B OCHOBY npoueaypbl UDRP
Takas mogenb cooTBeTCTBYET Lensm UDRP KaK YCKOPEHHOro 1 )opMann30BaHHOrO MexaH|U3ma pas-
peweHns AOMEHHbIX CMOPOB W Nepefaul AOMeHHbIX UMeH NPaBo06MafaTensiM TOBAPHbIX 3HAKOB,
06YCNOBNEHHOrO B NEPBYI0 ouepeAb CreunduKoil JOMEHHbIX UMEH KaK TEXHUYECKMX U IKOHOMU-
YeCKN 3HAUMMbIX 06BEKTOB, AOCTYN K KOTOPbIM PErynupyertca B YCNOBUAX OFPAHUUYEHHOTO pecypca
11 BbICOKOI CTEMEHU aBTOMATU3aLMN.

lpasoBas npupoaa pasbupatensctea no UDRP

Mepuog Hanbonbluero UCCNeoBaTeNbCkoro BHUMAHUA K pa3bupatenbcrsy no npasunam UDRP
NPULWENcs Ha nepeble roAbl NOCie ee NPUHATMA. IMEeHHO B Hauane 2000-X IT. B 3apy6exHoN nu-
Tepatype 6bina 3an0XeHa TeOPETUUECKasn 0CHOBA NpobnemaTuku npumeHenus UDRP: psaa aBTopos,
BKNiouas MunbmoHna Mionnepa?, Matikna lelicma (Geist, 2002) n Ap., AeTanbHO aHanu3upoBanm no-
ABNABLYICA NPAKTUKY apOUTpaXHbIX LEHTPOB, OLEHMBas coaepxanie n 3eKTMBHOCTb NPUMEHS-
eMOro MexaHu3ma paspeLueHuns JOMEHHbIX CNOpPOB.

B 3apy6exHoil nuTepatype npeobnagaer MHeHue o Tom, uto UDRP npepctaBnfer co6on
0cobyto hopmy anbTepHaTMBHOrO paspewenuns cnopos (Alternative Dispute Resolution, ADR),
obnagaiowyo psaaoM uyept apbuTpaxHoro pasbupatenbctsa. Kak cnpasefnnso oTmeuvaer
Enusaber Bynapn (Elizabeth Woodard), kateropua ADR 0XBaTblBaeT WINPOKMIA CMEKTP Mexa-
HMU3MOB, B paMKax KOTOPbIX CTOPOHbl CO3HATENbHO BbIGUPAIOT NPOLEAYPY, OTAMYAIOLYIOCA
0T TPaAULNOHHOTO cyfe6Horo npouecca. Mpu 3tom cpegm Bcex hopm ADR npoueaypa no npa-
Bunam UDRP Hau6onee 6n13ka no cBoeil npupoae k apoutpaxy. OAHaKo, Kak Nofuepkusaet
aBTop, UDRP umeeT rubpuaHoe npoucxoxaeHue, uto o6ycnoBuno psa otanunii ot Knaccuue-
cKoit apbutpaxHoit mogenu (Woodard, 2009, pp. 1183-1184). Paz6upartenbcTso no npasunam
UDRP xBanuduunpyetcs B kauectse dopmbl ADR nu60o 0co60i pasHOBUAHOCTU apbUTpax-
HOTrO pa3bupatenbcTsa W B APYruX aBTOPUTETHbIX 3apybexHbix nccnenosanuax (Geist, 2002;
Cortés Diéguez, 2008; Ware, 2002).

Kak yxe ykasbisanocb (Yakushev et al., 2017, p. 174), o6paLjaeT Ha ce6s BHUMaHue T0, uTo 1 B UDRP,
u B lpasunax UDRP npoueaypa paccMOTpeHWUs [OMEHHOro crnopa NoMMEeHOBAHA Kak «aAMUHU-
CTpaTUBHAA npoLeaypa», a Nuua, ee OCYWECTBAAOWME, — KaK «QfAMUHUCTPATUBHAA KOMUCCUSAY
(«agmuHMCTpaTMBHAA rpynnax). B pyccKoA3bIYHOWM NUTEpaType 310 CTano 060CHOBAHNEM MO3ULUM,
COMNMACHO KOTOPOM apbuTpaxHble YupexaeHns, akKpeauTOBaHHbIE HAa PACCMOTPEHUE JOMEHHbIX
CMOPOB, He ABNSAIOTCA MOMHOLEHHbIMI aPOUTPAXKHBIMI YUpeXaeHUsaMU (TPETeCKUM CyaoM), B NOA-
TBEPXAEHNE Yero NPUBOAATCA CCbIIKM HA KHEBO3MOXHOCTb MPUMEHEHUS 3aKOHOB, PErynupyoLmx

% (Cp. COOTBETCTBYIOWME MONOXKEHUA AHMMIACKOW M pycckoi Bepcuii UDPR: ICANN. Uniform Domain Name Dispute
Resolution Policy (Aug. 26,1999, as amended Feb. 21,2024). https://www.icann.org/resources/pages/policy-2024-02-21-en

7 Mueller, M. (2002). Success by default: A new profile of domain name trademark disputes under ICANN’s UDRP (p. 14).
Syracuse University School of Information Studies. https://cent.ischool.syredu/wp-content/uploads/2014/05/markle-
report-final.pdf
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0053aHHOCTI apOUTPOB; HEOKOHUATENIbHOCTb BbIHECEHHOTO PelleHus; OrpaHNYEeHHbIN XapakTep
CPe/CTB NpaBoBoit 3auuTbl 1 T. n.» (Terent'eva, 2020b, p. 135).

C yueToM yKa3aHHOTO B POCCUICKOI OPUCTPYAGHLMM NPEBANUPYET MHEHWE, UTO Pa361paTenbCcTBo
AOMEHHbIX CMOPOB B TaKUX YUPEXAEHNSX NPeACTaBNseT c060M UHYIO, HOBYIO NPOLERYpY, Hen3BecT-
HYI0 paHee PoCCUIACKOMY 3aKOHOAATENbCTBY M OPUAMUECKON Hayke. B 06cyxaeHusx pa3buparens-
CTBO IOMEHHbIX CMopoB B cooTBeTCTBUM ¢ UDRP 1 Npasunamu UDRP HepenKo XapakTepu3oBanochb
KaK Hekas adMuHuCmpamugHas npouedypa, 8biNONHAEMAs Hemy6aUuYHbIM, YGCMHbIM OP2AHOM, U T. .

Mexay TeM ocTaBanocb 6€3 BHUMAHUs TO, YTO MO CYTM JOMEHHbIA CNOp NpeacTaBnseT cobou
YaCTHOMPaBOBOW CNOP 06 MMYLLECTBEHHbIX NpaBax. A yka3aHue B AoKymeHTax ICANN Ha «afMuHu-
CTPATMBHOCTbY MPOLEAYPbl U COCTABA KL, PA3peLlaroLnx JOMEHHbIA CNop, MPOMCTEKAET U3 0CO-
GEHHOCTN JOMEHHbIX COPOB, KACAOWENCA Npexae BCEro UCNOMHEHUS BbIHECEHHBIX MO 3TUM ienam
ap6UTPAXKHbIX PeLeHNi, T. e. U3 BO3MOXHOCTU UCMONHEHUS pelieHns 6e3 obpalLeHuns 3a CORencTBu-
eM K rocyapCTBEHHbIM MHCTUTYTaM, BKOYas CyaebHble opraHbl. UHbIMKu cioBamu, npouegypa UDRP
npeacTaBnset co6oi hopmy camoperynupoBaHus, B paMkax KOTOPOi pelleHne apbutpaxa nogne-
XUT NPAMOMY UCTIONHEHUIO PErUCTPaTopoM.

Kak M3BeCcTHO, Npu OTCYTCTBMW JO6POBONBHOIO UCMONHEHNUA 0BLIYHOTO APOUTPAKHOIO pele-
HUSl 3aNHTEPECOBAHHOM CTOPOHE HY)XHO 06PATUTLCA B FOCYAAPCTBEHHDIN CYA 32 UCMONHUTENbHBIM
NINCTOM Ha NPUHYAMTENbHOE UCMOMHEHUe 3TOro peweHns. MpUMeHUTeNbHO K JOMEHHbIM Cropam
B 3TOM HeT Heo6XOAMMOCTU: NpPU YA0BNETBOPeHUN TpeboBaHua 3asBuTens (npasoobnagarens To-
BAPHOIO 3HaKa) 06 OTMEHe PerncTpaLMy AOMEHHOTO MEHN, Nepedaye AOMEHa APYroMy NNLY WU T. f.
BbIHECEHHOE apOUTPaXHbIM YupexaeHuem pelleHne NPUBOAUTCA B UCMOMHEHWE PerucTpaTtopom
NOCPeACTBOM BHECEHUS COOTBETCTBYIOWMIA 3annCK B PeecTp JOMEHHbIX UMeH. Mo406Hoe ucnonHe-
HWe peLleHns, HexapakTepHoe ANs UCMOMHEHNA apOUTPAXHBIX PeLleHUi, UMeeT OTUETNUBbIN aAMI-
HUCTPaTMBHO-BNACTHbIA OTTEHOK, UTO 11 OKA3ano Cepbe3Hoe BAUAHME HA ucnonbsyemyto B UDRP
u Mpasunax UDRP TepmMuHONOrnio.

BmecTe ¢ Tem cneuuduka NCNOAHEHUS BbIHECEHHOTO MO AOMEHHOMY CMOPY PeLIeHUs He JOMK-
Ha PaccMaTpuBaThbCs B KAueCTBE OCHOBAHMA NS UCKKOUEHUA JAHHON NpoLeaypbl U3 umucna pas-
HOBUMAHOCTEN apbUTpaXKHbIX pa3bupatenbcTs. C Takon nosuumen cornawaetca u /1. B. TepeHTbeBa,
nofuepkuBawwWas: «Hanuumne NPUHYAUTENLHOTO MEXAHU3MA UCMONHEHNS PeleHN aponuTPaxXHbIX
LLeHTPOB He ABNAETCA NPUHLMNNANbHBIM OTINYMEM OT NpoLeaypbl apOUTPAXHOrO pa3bupaTenbCTBa.
PewweHns, BbIHECEHHbIE KOMMEPUECKUMU apOUTPaXHbIMU CyAaMu, AOMKHbI UCMONHATLCA [06pO-
BONbHO, M OTCYTCTBUE HEOOXOAMMOCTM 06PALLEHNs 33 UCMOMHEHNEM COOTBETCTBYIOLMX pPeLieHnit
K rOCyfapCTBEHHbIM CyAam He J0MKHO ABNATbCA KPUTUUYECKUM JOBOAOM B MOMb3Y NO3ULUK, B pam-
Kax KOTOPOM YUueHble 0TKAa3bIBAKOT aPOUTPAXKHBIM LLEHTPAM, pacCMaTPUBAIOLLMM CNIOPbI MO NPOLeaype
UDRP, B npaBe Npu3HaBaTbcs apbuTpaxHbiMu cygamu» (Terent'eva, 2020b, pp. 134-135). Kpome Toro,
HEManoBaXHO, YTO MeXaHW3M MPUHYAUTENbHOTO ucnonHeHus no UDRP He sBnsetca 6e3ycnos-
HbIM: B COOTBETCTBUM C M. 4(k) UDRP B TeueHne 10 Heil Npourpaslias CTOpOHa Bnpase 06paTuTh-
CA B HaLMOHaNbHbIi (rocyaapCTBEHHDINA) Cyf, 3asBUB XOAATAACTBO O NPUOCTAHOBMEHUM UCMONHE-
HUA peweHns apbuTPaXHOro LeHTpa®.

B nonb3y ap6uTpaxHo-npaBoBoil Npupoabl npouenypbl UDRP cBUAETENbCTBYET W TOT (hakT,
yYTO B C/lyuae PaccMOTPEHUs CNopa KOMNernanbHbIM COCTAaBOM afMUHUCTPATUBHOM KOMMCCUN CTO-
pOHaM NPefoCTaBAAETCA BO3MOXHOCTb YYacTBOBATb B (DOPMUPOBAHMM COCTaBA KOMUCCUM NYTeM
BbIABIKEHUA KaHaMaaTyp ap6utpos. Cornacko n. 6(c)-(e) Mpasun UDRP kawaana M3 CTOPOH MOXeET

% Toppo6HO 06 370/ 0CO6EHHOCTM NpoLeaypbl UDRP cM. pasgen «OCO6EHHOCTH ONPeAeneHs KOMMETEHTHOTO apbuTpax-
HOTO LLEHTPa 1 B3aMMOAEIACTBIAS C HALMOHANbHBIMM CYAaMIn» HACTOALLEN CTaTby.
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Ha3HAuMTb N0 OHOMY AapOUTPY U3 YTBEPXKAEHHOTO NepeyHs, Noce Yero TpeTuil apbuTp HasHauaeT-

CAl COOTBETCTBYIOLMM apOUTPAXKHBIM LEHTPOM U3 YMCNA OCTABLUMXCA KaHAMAATOBY. Takas KOHCTPYK-

LMA OTBEYAET NMpUHLMNAM apbuTpaxHOro pasbmpatenbcrsa, NPeAnonaralowWnm yyactue CTOpOH

B (hOPMMPOBAHNN COCTABA TPETEMCKOTO CyAa, U ONPOBEPraeT YTBEPKAEHUS 06 aAMUHUCTPATUBHON

npupope AaHHOK NpoLeaypbl.

B cBOl0 ouepefib, OTCYTCTBUE Y CTOPOH BO3MOXHOCTW MOBAUATb HA Ha3HaueHue apbutpa
B C/lyyae efuHONNYHOro pasbuparenncrsa (n. 6(b) Npasun UDRP)® Takxe He NpOTUBOPEUMT ap-
6UTPaXHOI NpUpoae NpoLeaypbl, a NNWb OTPAXKAET creuutuky ynpoweHHOro MexaHu3ma pas-
pelweHus [OMEHHOro crnopa. B 310l cuTyaumm, Kak u B page Apyrux opm apbutpaxa, CTopo-
Hbl 3apaHee COMMALATCA C NpaBunamn opMMPOBAHNA COCTaBa CyAa, BKMOUas BOSMOXHOCTb
Ha3HaueHns ap6uTpa agMuHMCTpaTopoM cnopa (Hanpumep, LleHTpom BOMC no ap6utpaxy
" nocpeaHMYecTBy) 6€3 Ux HemoCPeACTBEHHOMO yuacTua. Takas Modenb WNPOKO NpUMeHseTca
B MpaKTMKe KOMMEpUYecKoro ap6utpaxa npu pacCMOTPEHUM CMOPOB C HE3HAUUTENbHON COX-
HOCTbIO AN B LENSIX COKPaLLeHUs BPEMEHHBIX U (MHAHCOBbIX 3aTpaT. COOTBETCTBEHHO, AaXe
B CNyyae eArHONNYHOro pacCMOTPEHUSA JOMEHHOrO Cnopa U, Kak CNeAcTBUe, OTCYTCTBMUA Y CTO-
POH BO3MOXHOCTW y4acTBOBATb B Bbi6Ope apbuTpa COXpaHATCA vepTbl, conmkatowme UDRP
¢ apbutpaxem. Mpu 3Tom npouenypa UDRP neilCTBUTENbHO NpefycMaTpuBaeT pan OTANUNIA
0T TPAAMULMOHHOIO apbUTpaXHoro pasbuparenbcrsa:

1) ny6nuyxas docmynHoCmb 8bIHECeHHO20 peuieHus (ero TeKCT ny6nMKyeTcs B OTKPLITOM AoCTyne),
uto 06YCNOBNEHO LENblo CHOpMUPOBATL €NUHOOOPA3HYI0 MPAKTUKY, 06ecneynTb NpesBuam-
MOCTb (MpeacKasyeMocTb) ap6UTPaKHbBIX PELEeHNIA N0 AaHHbIM CIOPaM;

2) 803MOXHOCMb 06pAL4EHUS 8 HAUUOHANbHBILU Cyd 0N MOBMOPHO20 PACCMOMPEHUS Xanobbl
(a He ee nepecmoTpa);

3) omcymcmeue mexdy CmopoHamu npeduwiecmeyoujux 002080pHbIX OMHOWeEHUl U MpaduyuoH-
HoU ap6umpaxHot 02080pKU*",

4) 02paHuyeHHoe packpbimue uHgopMayuu u okazamenbcme 8 pamkax pazéupamenbcmea.

YKa3aHHble 0CO6EHHOCTN XOTS 11 OTNUYAIOT Npoueaypy UDRP oT Knaccuueckux Moaenen kommep-
YeCKoro apbuTpaxa, Ho He 3aTparnBaloT ee YaCTHOMPABOBYIO CYLWHOCTb U HEe BAUAIT HA ee NpaBo-
BYI0 npupopy.

Tem He meHee B fene Dluhos v. Strasberg (2003) 6bin caenaH UHOW BbIBOJ OTHOCUTENbHO
npaBoBOK Npupoabl pa3éupatenbctea no npasunam UDRP, lcTew, 3aperncTpupoBasiumni 4o-
MeHHoe ums leestrasberg.com, oTcbinaBliee K UMEHU U3BECTHOTO NeAarora no akTepckoMy ma-
ctepctBy /ln CTpacbepra, CTONKHYNCA € %ano6oi, nogaHHON HacnegHukamn Ctpacbepra B OAMH
U3 ap6bUTPAKHBIX LEHTPOB B nopsake UDRP. B cOOTBETCTBUN C NpOLeAYpOli 6bIN0 BbIHECEHO pe-
WeHMe 0 nepedaye JOMEHHOTO UMEHN HacNefHUKaM B CBA3M C HELOOPOCOBECTHOCTLIO IENCTBUN
no perncTpauum AOMeHHOro umeHn. Dluhos nonbiTancs ocnopuTb pelleHue B henepanbHOM
cyne CLUA, 3adBnA 0 HEKOHCTUTYLMOHHOCTK npoLeaypbl n oTcyTcTtBum y UDRP npu3Hakos ap-
ouTpaxa.

» |CANN. (n.d.). Rules for Uniform Domain Name Dispute Resolution Policy. https://www.icann.org/en/contracted-parties/

% TogpobHee Npo apOUTPaXHY0 OroBOPKY CM. pasA. «MexaHu3m )opMUpOBaHUS COTNMACUA CTOPOH HA PacCMOTPEHMe Cro-
pa B akkpeauToBaHHOM ICANN ap6UTPaXHOM YUpeXaeHM» HACTOALLEN CTaTby.
2 Dluhos v. Strasberg, 321 F.3d 365 (3d Cir. 2003).
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OKpY)XHOW CyA NepBOI MHCTAHLMMU OTKMOHWA €r0 UCK, MPUMEHUB K PeLleHNIo apOUTPAKHOTO LieH-
Tpa CTaHAapT «KpauHero cyaebHoro ysaxenus» (extremely deferential judicial review) B cootset-
creum ¢ OeiepanbHbiM 3akoHOM 06 ap6butpaxe (Federal Arbitration Act, FAA)®.

Bnpouem, anennsauMoHHbINA Cyf OTMEHUN laHHOe pelleHue, Caenas BblBoA, uTo UDRP He nogna-
[aeT Nog noHaTMe apbutpaxa B cmbicne FAA. Cyg noguepkHyn, uto UDRP He sBnseTcs obs3atens-
HbIM 3Tanom [0 06paLLeHns B CyA, He 3aMeHAET cyaebHOro pas3bupatenbCcTBa U He Tpebyet cornacus
CTOPOH Ha apobuTpaX B TPALMLMUOHHOM NOHUMaHUK*. Tem cambiM npouenypa UDRP 6bina oxapak-
TepU30BaHa KaK MexaHu3M BbICTPON U HE3aBUCUMON KBa3UCYAEHHON OLEHKM, HO He KaK apOuTpax
B CMbiCne theaepanbHOro 3akoHoAatenbcrsa CLLUA.

MpaBuNbHOCTL NOAOGHDLIX BbIBOAOB Bbi3biBA€T 060CHOBAHHbIE COMHEHUS. ApryMeHTaLus anen-
NALMOHHOIO CyAa OCHOBbIBANaCh MPeUMYyLLECTBEHHO HA ()OPManbHOM OTCYTCTBUM apOUTPAXHOrO
COrnalleHns Mexay CTOPOHaMK B ero Knacchueckom BbipaweHuu. OfHaKo cneuuduka LOMeHHbIX
CNopoB, Kak 310 6yaeT NOAPO6HO NPOaHANU3NPOBAHO Janee, M3HAYANbHO UCKIIOYAET BO3MOXHOCTb
CyLLeCTBOBAHMA NPAMbIX JOTOBOPHbLIX OTHOLWEHWIA MeXAY BNafenbLem A0MEHHOr0 UMeHU U NpaBo-
o6najatenem TOBAapHOro 3Haka. C yueTom 3T0ro TpafuLMOHHAA MOfieNb apbUTPAXKHOI OTOBOPKH, 3a-
(hUKCMPOBAHHON B I0rOBOPE MeXay CTOPOHAMM, B 3TUX YCNIOBUAX HEpeannsyema.

BMecTe € TeM Henb3f UFHOPMPOBATb NOAJEPKIBAEMYIO B HAyuHOUM NUTEpaType AOMYCTUMOCTb
anbTepHaTUBHbIX (DOPM BbIPAXEHNA COMMacus Ha apOuTpax, K uncny KOTOpbIX OTHOCAT MONYanu-
BOE WM OfHOCTOPOHHEe BonensbaBieHue. MHbIMK cnoBamu, popmanbHas CCbiNka Ha OTCYTCTBUE
KNaccuueckoil apouTpaXHoi OroBOPKN He MOXET CIYXWUTb [OCTaTOUHbIM OCHOBAHMEM Ans OTKa3a
B Npu3HaHun UDRP dopmolii apbutpaxa.

Ncxoan U3 CKa3aHHOTO, HET HUKAKMX CEPbe3HbIX OCHOBAHMI ANA XapaKTepuCTUKN pa3bupatenb-
CTBa JOMEeHHbIX cnopoB B cooTBeTcTBUM C UDRP 1 MpaBunamu UDRP Kak UMeloLLero HescHyto npaso-
BY0 NPUPOAY. B3BelweHHON NpeACcTaBNAeTCA NO3ULMSA TeX aBTOPOB, KOTOPbIE OTHOCAT paccMaTpuBa-
emylo npoueaypy k Tpeterickomy (apbutpaxHomy) paséuparenncrsy (Terent'eva, 2020b, p. 135).

Kputuka UDRP v ee 060cHOBaHHOCTb

B 3apy6exHoil nutepatype npoueanypa UDRP HeOAHOKPATHO MofBepranachb cepbe3HoM KpuTu-
Ke. Hanbonee yacto BCTPeyaloTcs 06BMHEHUS B NPeAB3ATOCTU Npoueaypbl B NOAb3y NpaBoobna-
fateneii ToBapHbix 3HakoB (Cortés Diéguez, 2008, pp. 353-355; Woodard, 2009, pp. 1187-1189; Geist,
2002, p. 905); ccbifKa Ha A3bIKOBblE TPYAHOCTW, BO3HMKAOWME B CBA3M C HEOBXOAMMOCTbIO Befe-
HUA pa36buparenbcTsa Ha A3blKe perucrpauun fomenHoro nmenn (Cortés Diéguez, 2008, p. 355); ynop
Ha BbICOKYI0 CTOMMOCTb npoueaypbl (Cortés Diéguez, 2008, pp. 355-356); yka3aHUA Ha OTPaHNYEHHDIN
CPOK npencTaBneqmns BospaxeHui (Cortés Diéguez, 2008, p. 356), a TakKe NPAKTUKY BbIHECEHUSA pe-
wewHus 6e3 yuactua oteetunka (Woodard, 2009, pp. 1191-1192). Cepbe3Hoe BHUMaHMe YAeNseTca TaK-
€ OTCYTCTBUIO MeXaHWU3Ma anennsALNoOHHOro NepecMoTpa pelleHuii B paMkax camoid cuctembl UDRP
(Kelley, 2002, pp. 194-203; Woodard, 2009, pp. 1200-1202).

TuwaTenbHbliA aHaNKM3 NOMMEHOBAHHbIX KPUTUUECKMX 3aMeuaHnil No3BOMUA caenaTb creayiolime
BbIBOADI.

[pedszsmocmb npouyedypbl UDRP & nonb3y npasoobnadameneli moeapHbiX 3HAKO8 SBNSETCA
O HUM N3 Hambonee YacTo 03BYuYMBAEMbIX YNPEKOB. APrymeHTaLus KPUTUKOB CTPOMTCA Mpenmy-
IleCTBEHHO Ha [J0BOAAX, KACAIOWMXCA BbICOKOW 107U Y0BNETBOPEHHbIX *anob (10 93% 3a TpeTuii

3 Federal Arbitration Act, 9 U.S.C. §§ 1-16 (1925).
% Dluhos, 321 F.3d.
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kBapTan 2025 r.¥5), pa3nuuus B NPOLECCYabHbIX CPOKAX, a TAKIKE CAaMOCTOATE/IbHOTO BbiGopa 3asBu-
Tenem apobUTPAKHOro LEHTPA 1 ONAaThl BCEX CHOPOB, UTO, N0 MHEHUIO KPUTUKOB, NOTEHLMANbHO CTU-
MyNMPYeT apbuTPOB K NPUHATHIO pelueHuit B nonb3y 3assuteneit (Cortés Diéguez, 2008, pp. 353-355;
Woodard, 2009, pp. 1187-1189; Geist, 2002, p. 905). Ha Haw B3rA/, N006HAs TPAKTOBKA CTATUCTU-
UecKux 1 NpoLeayPHbIX aCNEeKTOB He BCerAa YunTbiBaeT cneunduueckyio npaBosyo npupogy UDRP
kak hopmbl ADR ¢ npefienbHo y3Koi cepoii npumMeHeHus — 60pb6ooil € K6EPCKBOTTUHIOM.

Bo-nepsbix, Kak cnpaBeannBo oTmeuaet E. Bydapd, cama no ce6e BbICOKAA JONA PeLIEHNIA B NOMb-
3y 3asBuTeNel He ABNAETCA y6eauUTeNbHbIM [0KA3aTeNbCTBOM Npeas3ATocTH cuctembl (Woodard,
2009, p. 1189). CTaTUCTMKA, Ha KOTOPYIO CCbINAIOTCA KPUTMKIA, HE YUUTbIBAET OTCYTCTBUE BO3PAKEHMIA
CO CTOPOHbI OTBETUMKA, UTO 06YCNOBNEHO CreLutuKoli JOMEHHbIX CMOPOB: OTBETUMKAMM, KaK Npa-
BUNO, IBNAKOTCA MACCOBbIE KMBEPCKBOTTEpPDI, HE 3aNHTEPECOBaHHbIE B MOMHOLEHHON 3alluTe CBOeK
no3nuMKU UK He 0bnagaloLLme Cepbe3HbIMU NPABOBLIMU apryMeHTaMu, 060CHOBbIBAKLLMMI UX A0-
6pOCOBECTHOCT. MpK 3TOM Pa3NUuNsA B NPOLEAYPHbIX CPOKAX AN 3aABUTENS 1 OTBETUNKA (20 AHE
C fnaTbl Hauana pa36upatenbcTBa ANs NPeACcTaBNeHNUs OTBETUMKOM BO3PAXeEHUN B COOTBETCTBUMU
¢ n. 5(a) Npasun UDRP npoTus dopManbHOro OTCYTCTBUA CPOKA Ha NOfauy xanobbl 3assutenem)
OTPaAXatoT CKopee HeObXOAUMOCTb NPOLECCYanbHOro 6HanaHca Mexay CKOPOCTbI0 pa3buparenbcrea
1 BOCTYMHOCTbIO 3aLLUTbI, YEM MHCTUTYLMOHANbHYIO NpeaB3ATOCTb. OTBETUMK He NULLEH NpaBa XoAa-
TANCTBOBATb O NPOANEHNN CPOKA ANA NOAAUN BO3PAKEHUSA: B COOTBETCTBUM C M. 5(b) Npasun UDRP
eMy aBTOMATUYeCKN NPefoCTaBNAETCA YETbIPE 0MONHUTENbHbIX KaNeHAaPHbIX AHS; cornacHo n. 5(e)
Mpasun UDRP oH BnpaBe X0AaTallCTBOBATb O NPOANEHUM Ha Gonee AnUTENbHbIA CPOK. Kpome Toro,
HW OfHO MCCNEefOBaHMEe He MOATBEPAKNO, UTO NPOANEHNE CPOKA HA NpeACTaBleHNe BO3PaXeHUI
NPUHLNNKANLHO MOTNO 6bl MOBAMATH HA Pe3yNbTar Aena Ans 4o6pocoBecTHoro oteetumka (Woodard,
2009, p. 1191).

Bo-BTOpbIX, MOfIe/b, NPW KOTOPOIA 3aABUTENb CAMOCTOATENbHO BbIGMpPAET aKKPEAMTOBAHHbIA ap-
OUTPAXKHDBIN LEHTP, ACACTBUTENIbHO MOXET C03AaBaTb ONPeAeNeHHbIE PUCKN BOCNPUATUS 3aBUCUMO-
CTV apbuTpoB OT 3asBMTENSA, HECMOTPS HA TO UTO CaM 3asBUTENb HE HA3HAYAET HU eAUHONNYHOIO
apbuTpa, HM BCEX UNEHOB KOMUCCUM B ClyYae KONNEKTUBHOIO PacCMOTPEHMUS.

Maikn TelcT, onucbiBas AaHHYl0 Npo6nemy, ykasbiBaj, UTo U3HAUaNbHO akKKpefuUTaLus BCEro
NNLLIb HECKONMbKIX apbuUTpaXHbIX LieHTpoB («nposaitaepos ICANN» B TepMuHonorumM asropa) 6bina
HanpaBneHa Ha CO3faHue KOHKYPEeHTHOW cpefbl. OAHAKO yxe B Hauane 2000-X IT. npeAckasaHue
06 3hchekTe forum shopping, T. e. 0 Bbibope «npoBaiepa» ¢ Hanbonee npeackasyemoil No3uume
B NONb3y 3asBUTENEN, CObINOCH (Geist, 2002, p. 905). WiccnenoBatenb NPAMO Ha3biBan BO3MOXHOCTb
Bbi6opa «npoBaigepa ICANN» 3asBuTeNeM «BCTPOEHHbIM 371eMEHTOM MexaHu3ma UDRP» (Geist,
2002, p. 910).

BMmecTe ¢ TeM HEOHXOAMMO YUUTbIBATb, UTO AHHbIA BbIBOJ ObIN CAeNaH Gonee ABYX AECATUNETUI
Ha3aj 1, 0UeBUAHO, HYXAAETCA B nepecmoTpe. CerofHs Bbioop akkpeantToBaHHoro ICANN apbutpax-
HOTO LLeHTpa, KaK NPaBuNo, NPOAMKTOBAH HE CTOMbKO NpeanonaraemMon «nosnbHOCTbIOY», CKOMbKO pe-
nyTaLuen apouTpaxHoro yupexaeHus, 3pdeKTMBHOCTbIO NpoLeayp, S3bIKOBbIMIA U PErNOHaNbHbIMM
npeanouTeHNAMK, @ TaKXe pasmepom c6opos.

TeM He MeHee BONPOC BO3MOXHON NpeaB3aTOCTM npoueaypbl UDRP nonydyaet fononHUTENbHbIN
OTTEHOK B CBeTe OTCYTCTBMA 3(h(HEKTUBHBIX MEXAHU3MOB, HaNpaBNeHHbIX HA NPeAOTBPalLeHue 310-
ynoTpebneHuii Co CTOPOHbI 3asBuTeNel. Kak cnpaBeanuBo otmedaet M. Mionnep, aaxe eciv nofo6-
Hble UCTLbI U MPOUTPbIBAIOT AENO, UX NOTEPU CBOAATCA K onnate apbuTpaxHoro pa3bmparenbCcrsa,

% (M. CTaTUCTYECKME AaHHble B oTueTe: Gigalaw. (2025). GigaLaw's domain dispute digest. https://staticl.squarespace.com/
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B TO BpPeMsl Kak HUKaKue [ONOMHUTENbHbIE CaHKLMW 33 NOfjauy Hef06pOCOBECTHON Xanobbl
He npegycmotpeHbl HU UDRP, uu Mpasunamn UDRP. Tockonbky UDRP He ycTaHaBNUBaeT KOMMNeHca-
LIMOHHDIX AW KapaTenbHbIX NOCNEACTBUI ANA HEAO06POCOBECTHOTO 3asBUTENS, TO EAMHCTBEHHbIM
NpefycMOTPEHHbIM CNOCOBOM pearupoBaH1s Ha NOAOGHbIE AeWCTBUA ABNSETCA NPU3HAHNe 3asBU-
Tens «06paTHbIM 3aXBaTUMKOM JOMEHHBIX UMeH (reverse domain name hijacker), uto HocuT, CKopee,
[eKnapaTUBHbII XapakTep 1 NPaKTUUECKU He BNeueT NPaBoBbIX NOCNEACTBUIS, B 3TOM YacTh KpUTU-
Ky cnegyeT npu3HaTb 060CHOBAHHON, NOCKOMbKY OTCYTCTBUE [ENCTBEHHbIX MHCTPYMEHTOB ANA caep-
KMBaHUA HefO06POCOBECTHBIX 3asBUTENEN HA CAaMOM fiene MOXET C03AaBaTb AnUc6anaHc 1 cnocob-
CTBOBATb NPeAbABNEHNI0 HEOGOCHOBAHHbIX XXaNnob co CTOPOHbI KPYNHbIX NpaBoo6naaTenei.

Bbicokas cmoumocmb npoyedypbl UDRP Takxe SBNSAETCA OAHUM 13 06BEKTOB KPUTUKM: MO MHe-
HUI0O HEKOTOPbIX WUCCNenoBaTeNel, OHa MOXET BbICTYNaTb CAEPXWUBAIOWMM (hakTopoM Ans Ao6po-
COBECTHbIX OTBETUNKOB, 0COOEHHO €Cin CNOp KacaeTcs HebOoNbLIOro KONMMYeCcTBa fOMEHHbIX UMEH
1 He MpeanonaraeT 3HauyMTeNbHOT0 KOMMEPUECKOro MHTepeca. AHann3 TapuoB pasnnUHbIX aKkKpe-
AnToBaHHbIX ICANN apbuTpaKHbIX LEHTPOB MOKa3biBaeT ONpeAeneHHyl0 BapuaTUBHOCTb YPOBHS
c6opoB, Npu 3ToM 061ias hMHAHCOBas HArpy3ka AeUCTBUTENIbHO MOXET GbITb OLLYTUMOIA ANs YacT-
HbIX L, U Manoro 6usHeca®.

BaXHO, UTO pacxodbl Mexay CTOPOHaMMW pacnpenensioTca acCUMETPUYHO: eCnu 3aABUTeNb Bbl-
6upaeT ogHOro apbuTpa, OH MOMHOCTbIO OMMAYMBAET CTOMMOCTb Npoueaypbl. OfHAKO eclu 0TBET-
UMK TpebyeT Ha3HAUeHUs KONNernn 3 Tpex apbuTpos, OH 0653aH pasfenuTb C 3aABUTENEM PACXOAbl
Ha apbuTpPOB Nononam (n. 19 Mpasun UDRP)®. CnegoBaTenbHo, A06POCOBECTHbIE OTBETUNKH, Xena-
lowme o6ecneunTb MaKCUManbHO BO3MOMXHO HEWTpanbHOe PaccCMOTPEHUe ena, MOTYT CTONKHYTbCS
C CyLLeCTBeHHbIMU N3AepXKamu.

370 MOXeET 6biTb 0CO6EHHO NpPo6neMaTUUHbIM Ha (hOHEe CUTYauuuW, KOTAa WHULMATOPOM Cropa
BbICTYNAET KpynHas kopnopaums. Tak, AN TPaHCHALMOHANbHbIX KOMMAHWIA Pacxodbl B HECKOMb-
KO TbiCSY I0NNAPOB NPeACTaBAAOT CO60M He3HAUNTENbHYIO CyMMY. ITO, B CBOIO OUepefb, MOXET CO-
31aBaTb PUCK 3n0ynoTpebnenns npouenypoit UDRP B Liensix «06paTHOro 3axBaTa JOMEHHBIX MMEH»
(reverse domain name hijacking), B UacTHOCTY B Cnyuasx, KOrAa OTBETYMKOM BbICTYNaeT (insnueckoe
NALO UK ManblA 6BU3HEC, HECMOCOBHbII MOKPbITb 3aTPaThl Ha 3alKUTY CBOUX NpaB B pamkax UDRP.

% Mueller, M. (2002). Success by default: A new profile of domain name trademark disputes under ICANN’s UDRP (p. 14).

¥ Hambonee aBTOPUTETHbIE apOUTPaXHble LeHTPbI, Takne kak WIPO, FORUM, ADNDRC wn CIIDRC, npoBOAST CONOCTAaBUMYIO
LieHOBYI0 NONUTUKY. Hanpumep, 6a3oBas nnata 3a paccCMOTPEHME Cropa OAHMM ap6uUTPOM no xanobe, BKIOUYAKOLLEN
OT 0ZHOTO 10 NATY AOMEHOB, Kone6netcs ot 1300 go 1500 gonn. CLUA. Mpu BbI6Ope KONNErManbHOro COCTaBa CTOMMOCTb
Bo3pacTaet fo 2800-4000 gonn. ADNDRC v CIIDRC, kak npaBuno, npegnaraiot 6onee fOCTYNHbIE YCNOBUS, 0CO6EHHO
npu paccMOTPeHUN Jen C yyacTueM OAHOrO apbuTpa. B HEKOTOpbIX Clyyasx TaKke npesycMOTPeHbI JOMONHUTENbHbIE
C60pbI, HANPUMEP HEBO3BPATHbIIA PErncTPaLMOHHbIA B3HOC (CIIDRC) unu Komuccum 3a onnary. MoapobHee cM. oduumans-
Hble caiiTbl apbuTpaxHbix LeHTpos: WIPO. (n.d.). Schedule of fees in WIPO domain name dispute resolution proceedings.
Retrieved April 14, 2025, from https://www.wipo.int/amc/en/domains/fees/index.ntml; ADNDRC. (n.d.). Uniform Domain
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TeM He MeHee B CpaBHeHUM C cynebHbIM pPa3bupaTenbCTBOM B HALMOHAMbHbBIX CyAax CTOUMOCTb
npoueaypbl UDRP 0CTaeTcs OTHOCUTENbHO HEBbICOKOW. [laxe npu yyactum Tpex ap6utpos o6uas
cymma pefiko npesbiwaet 5000 Aonn., uTo 3a4acTylo CYLECTBEHHO HIXE pacxoAoB Ha onnaty rocy-
[apCTBEHHbIX NMOLMH, IOPUANUYECKOe CONPOBOXAEHIUE U NOTEHLMAMbHbIE YObITKI OT 3aTAXHOI0 NPo-
Liecca B pamkax TpaguLmMoHHoro cynebHoro pasbupatenbcraa. Kpome Toro, UDRP npeanaraet onepa-
TUBHOE PacCMOTPEHWe Cnopa U CTaHAaPTU3MPOBAHHDIE, MOHATHbIE MEXaHW3Mbl, UTO eNaeT AaHHYI0
npoLeaypy NpUBNeKaTenbHON anbTepHaTMBON. B 3TOM CMbiCNe 3aTpaueHHble CyMMbl NPeACTaBAAIOT
o601 Nnaty 3a CKOPOCTb, NPoLeAYPHYH 3 (EKTUBHOCTb 1 BOSMOXHOCTb 3aKOHHbBIM CMOCOBOM Bep-
HYTb JOMEHHOE UMs 6€3 HeOHXOAMMOCTI BbIKYNaTb €ro y KW6epcKBOTTEPOB N0 CEKYNATUBHON LieHe.

AI3bIK08ble MpYOHOCMU Ha3bIBAKOT elue OAHUM HeAoCTaTKoM npouenypbl UDRP: KpUTMKM, YKa3bl-
BaloLMe Ha A3bIKOBOW 6apbep, ONUPAIOTCA HA MONOXEHMNE, COMMAcHO KOTOPOMY N0 YMONYaHMI0 Pas-
6MPaTENbCTBO BEAETCA HA A3blKe COMMALIEHNA O PerucTpauumn gomeHHoro umenn (n. 11(a) Npasun
UDRP)®. Takum 06pa3om, ecnu peructpauus 6bina OCyLIECTBNEHA, HANpUMep, Yepe3 KUTailcKo-
r0 PerucTpaTopa, S3bIKOM NpoLeaypbl MOXET 6biTb KUTANCKNIA, AaXe ecnit 06e CTOPOHbI He BNadeioT
3TUM A3bIKOM. 3TO 0CO6EHHO aKTyaNnbHO 415 OTBETUNKOB, KOTOPbIE MOTYT He MOHUMATb COfepXaHue
YBEAOM/IEHN 1 TPeBOBAHWI, UTO TEOPETMUECKN CHUXAET YPOBEHb X NPOLECCYanbHOI 3aLLuTbI.

Bnpouem, octaetca 6€3 JOMKHOTO BHUMAHUA TO, YTO JAHHOE MPABUNO He ABMAETCA XECTKUM:
nyHKT 11(a) Npasun UDRP npsAMO Hafenaet KOMUCCUIO MOSTHOMOUNEM U3MEHUTb A3blK pa3buparenb-
CTBa, «NPUHMMAsA BO BHUMaHNe 06CTOATENbCTBA fienax. Ha NpakTuke KoMUCCUA Hepeako paspeLaet
3aABUTENI0 NOAABATb AOKYMEHTbI Ha aHTMNIACKOM fi3blke. bonee TOro, OHa TaKke BNpaBe 3anpaLim-
BaTb YACTMUHbIA MMV NONHbINA NepeBo AOKYMEHTOB Ha A3bik npoueaypbi (n. 11(b) Npasun UDRP)™.

CnepoBatenbHo, XOTA A3bIKOBbIE 3aTPYAHEHWUA U MOTYT BO3HMKATb BO BpeMs pa3bupatenbcTsa
no npasunam UDRP, cywecTBylOWNA MeXaHU3M NO3BONAET 06€CneunTb JOMNONHUTEbHYIO 3aLuTy
ANS HeOMUHUPYIOLLEN CTOPOHDI B CIyYae BO3HUKHOBEHUSA A3bIKOBbIX CIOXHOCTEN.

Omcymcmeue MexaHu3ma anennayuoHHO20 NepecMompa peweHul CUNTAETC OfHNM U3 Han6o-
Nnee CyLecTBEHHbIX HeA0CTaTKOB NpoLeaypbl UDRP. Ha AaHHbIA Npo6en HeofHOKPATHO YKa3blBanoch
y)Xe B nepBble roabl PyHKUMOHUPOBaHUsA UDRP, 1 ¢ Tex nop BOMPOC OCTAETCA HEPELIEHHbIM.

KpuTUKU NOAYEpKMBAIOT, YTO OTCYTCTBUE anenfiauMOHHOIO OpraHa BHYTPU CUCTEMbI CHIDKAET
NpeackasyemMocTb M eauHo06pasmne peleHnid, 0C06eHHO C YUETOM TOTO, UTO PelleHNs BbIHOCST-
€A PA3NUYHbIMK APOUTPAMN B PA3HbIX APOUTPAXHDBIX LEHTPaX. Cpefi BOSMOXHBIX pelleHui npeana-
raeTcs Co3faHue He3aBUCUMOTO BHYTPEHHEr0 aneniLMOHHOTO OpraHa, KOTOpbIA MOT Gbl He ToMb-
KO paccmatpusatb anennauun, HO U opMuposaTb 06f3aTeNbHble A8 HUKECTOAWMX COCTaBOB
CTAHAAPTb! M NPELeH/EHTbI, TEM CaMblM CMOCOBCTBYA COrMacoBaHHOCTU npakTuku [Kelley, 2002, pp.
194-203].

Bo3paxas Nofo6HbIM KPUTUUYECKUM 3aMeUaHUAM, Haf0 OTMETUTb, YTO B KOHTEKCTE KOHLEeNnuuu
ADR nopobHas cuctema BOBCe He 06s13aTenbHa.

B 10 e Bpema BBefieHWe anennaunoHHoro opraHa B npoueaypy UDRP yCNOXHUT 1 CYLLeCTBEHHO
YAOPOXMT 3Ty npouenypy. Kpome Toro, Henb3s UTHOPUPOBATb U BO3MOXHOCTb NOCNEAyHOLLEro 06-
palieHns B HALLMOHANbHbIN Cyf, UTO, KaK ByAeT NOKA3aHO Janee, BbICTYNaeT CBOEO6Pa3HbIM BHELU-
HUM MeXaHW3MOM HOBOTrO paccMOTpeHus cnopa. VHbiMi cnoBamu, NpourpasLias CTOPOHA BOBCe
He NLeHa onpefeneHHbIX NPABOBbIX rAPaHTUIA.

®  |CANN. (n.d.). Rules for Uniform Domain Name Dispute Resolution Policy. https://www.icann.org/en/contracted-parties/
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MoaBoAs NPOMEXYTOUHbIA UTOT, CNeAYeT NOAYEPKHYTb, UTO, HECMOTPS Ha 0603HAUYEHHble KpU-
TUYeCKNe 3ameyanns, faxe Hanbonee nocnefoBaTeNbHbie ONMOHEHTbI MPU3HAIOT, YUTO Npoleaypa
UDRP B L,enom [eMOHCTPUPYET BbICOKYI0 3((EKTUBHOCTb U CMPABNAETCA C NOCTABNEHHbIMU 334a-
yamu. Tak, M. TelicT noguepkuBan, uto UDRP «sBNAETCA BaXHON MOJENbI0 ANA pa3pelleHuns CnopoB
B PYrMx 061acTAX INEKTPOHHOU KOMMEPLN» (Geist, 2002, pp. 903-904).

Kpome TOro, HaZi0 YunTbIBaTb, UTO MHOTME KPUTUKM MPU U3NOXEHUN CBOEW apryMeHTaLum 3a-
yacTylo urHopupytot npupopy UDRP Kak cneumanusuposaHHol opmbl ADR B MHTEpHeT-chepe.
B cBA3M CO CKa3aHHbIM aBCONIOTHO CNpaBefnBO 3ameyaHue E. Bygapa o TOM, 4TO MHOTHE KpUTUYe-
CKue 3ameuaHus B agpec UDRP nponcTeKaloT He CTONbKO U3 AedheKTOB CamMoil MpoLeaypbl, CKOMbKO
"3 HEAOCTATOYHOrO NoHUMaHuA npupodbl ADR (Woodard, 2009, p. 1187). OrpaHuueHns 8 chepe npu-
MeHeHust UDRP, KpuTuKyemble B TUTepaType, NPeACTaBASIOT CO60M HE HeA0CTaTKu, a Pe3ynbTaT 0co-
3HAHHOrO BbIGOPA B MO/b3Y MAKCUMANbHO GbICTPON, HEAOPOroi U YHUDULMPOBAHHON NPOLEAYpbI,
NPUMEHMMON K Y3KOMY KNaccy BOMUIOLNX CllyuaeB HApYLIEHWs UCKMIOUYUTENbHbIX NPaB HA TOBApHbIe
3HAKM B UHTEPHeT-Cpeje.

ApbutpabenbHOCTb JOMEHHBIX CIOPOB M KOMNETEHLMA akkpeauToBaHHbIX ICANN
apbuUTPaXHbIX LLEHTPOB

Ha cerofHAWHMIA feHb WUPOKOe PacnpocTpaHeHue Nonyuyuno NoHUMaHue apbumpadenbHo-
CmUu Kak ceolicmea cnopa, Komopoe n038o/sem emy 66imb npedMemom mpemetickozo pa3éupa-
menbcmea (Skvortsov, 2017, p. 118). B ¢a3n ¢ 3Tum B. B. EpeMuH 0TMeUaeT: «B w1poKom cMbicrie
apobuTPabenbHOCTb BKIKUAET B ce6 BONPOCHI ACMCTBUTENBHOCTI U CYLIECTBOBAHUA apbUTPaX-
HOro cornaweHus. B y3xkom cmbicne ap6uTpabenbHOCTb — 3TO KAaTeropus Cnopos, KOTOPble MOryT
nepenasartbcs B apbutpax» (Eremin, 2019, p. 99). B csoto ouepesb 0. 10. CKBOPLOB NoAYePKUBa-
€T, UTO «YKOPEHeHMe AOKTPUHbI apbUTpabenbHOCTI ABNAETCA OfHUM U3 IP(EKTUBHbIX CNOCO6OB
onpeaeneHns Kpyra CnopHbiX NPaBOOTHOLWEHNNA, KOTOPbIE MOTYT OXBATbIBATbCA TPeTeickum (ap-
BUTPAXKHBIM) COTNALIEHNEM W, CIef0BaTebHO, MOANAAAIOT NOA PUCANKLMIO TPETEACKUX CYA0BY
(Rozhkova et al., 2019).

Hecmotps Ha To uTo B UDRP pa36bupatenbCTBO AOMEHHbIX CMOPOB 0603HAUYEHO KAK «aiMUHUCTPa-
TUBHbIE CyWAHWUA», OHO NPOBOAMTCA apOUTPAXHBIMI yupexaeHnamu (nposaigepamu), Kotopble
nonyumnu cneumanbHyto akkpegutaumio ICANN Ha paspelueHne AOMeHHbIX COPOB.

Ha ceropHsWHNA feHb CTaTyC aKkKpeauToBaHHOro ICANN ap6UTPaXHOro LEeHTpa UMEKT NATb
opraHu3auui®, B ux uucne LieHtp BOUC no apbutpaxy v NoCpesHNYEeCTBY, KOTOPbIA 3aHUMAET Be-
Jyliee MecTo cpefu akkpeautoBaHHbIX ICANN apbuTpaXHbIX MHCTUTYTOB KaK MO YMCIy paccmaTpu-
BaeMblx OMeHHbIX CNopos (6onee 6000 Aen B roa™), Tak 1 Mo KauecTsy BblpabaTbiBaeMoil NpaBo-
NPUMEHUTENbHOI NPAKTUKN.

@ CNUCOK aKKPEAMTOBAHHBIX apOUTPaXHbIX MHCTUTYTOB AOCTYNeH Ha calte ICANN: ICANN. (6.4.). CnucoK 0406peHHbIX
MOCTaBLUMKOB yCnyr paspeweHns cnopos. https://www.icann.org/ru/contracted-parties/consensus-policies/uniform-

B 2024 r. B LleHTp BOWC no ap6utpaxy 1 nocpegHnyecTBy 66110 noaaHo 6168 o6palieHinit 0 paccMOTPEHNM JOMEHHOTO
cnopa B NopsgKe, npeaycMoTpeHHom UDRP. [laHHbIN NOKa3aTesb NMLb HE3HAUNTENbHO YCTYNAEeT KONMUECTBY 0OPALLEHNI,
noaaxHbIX B 2023 1. (6192 )Kano6b|), KOTOPbINA, B CBOK 0uepefib, 0CTAETC PEKOPAHbIM C MOMEHTA BBEiEHUS NpoLeaypbl
UDRP B 1999 1. CornacHo exeroaHomy otuety BOWC, ¢ 2013 r. HabnoAaeTCs YCTONUMBAA TEHACHLMSA CYLECTBEHHOTO Po-
CTa uncna JOMeHHbIX CNopoB: Tak, 3a 10 et (c 2013 no 2023 r.) AaHHbIi NoKasatenb yBennunnca 6onee yem B 2,3 pasa,
uTO CBULETENbCTBYET O CTAbUILHOM POCTE BOCTPE60BAHHOCTY yKasaHHoi npoueaypbl (WIPO. (2025). WIPO domain name
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BaxHO oTMeTuTb (M 3TO Npu3Haet B cBoeit pabore /1. B. TepeHTbesa (Terent'eva, 2020b, p. 135)),
YTO MHOrIe aKKpeanToBaHHble ICANN npoBaliaepbl OfHOBPEMEHHO YNOMHOMOUEHbI HA pa3peLleHine
" yperynupoBaHue UHbIX (Kommepueckix) Cnopos*. Ha Haw B3msg, 370 NOATBEPXKAAET TE3UC O TOM,
UTO OMEHHbIE CMOPbl OTHOCATCA K Uncny fien, 06nafatolux cBONCTBOM ap6uTpabenbHocTH, a npo-
Leflypa UX pacCMOTPeHUs NOANAJAET NoJ NOHATUE «apbuUTpaxHoe pasbuparenbcreom.

BmecTe ¢ Tem B LenAX HACTOALLEN CTaTbk 0C060T0 BHUMAHMNS 3aCYKIBAET TOT MOMEHT, UTO KOMMe-
TeHUMA akKpeAnToBaHHbIX ICANN ap6bUTPaXHbIX LLEHTPOB NO PACCMOTPEHMIO AOMEHHbIX CMOPOB B CO-
0TBETCTBUN € UDRP He 0CHOBbIBAETCA HA TPAAULIMOHHOM [1BYCTOPOHHEM apbUTPAXXHOM COMnalleHum,
33K/MI0YAEMOM CMOPALLMMU CTOPOHAMM, @ BbITEKAET U3 CeyuguKU peaucmpayuu 0OMeHHbIX UMeH,
UTO BbIPAXAETCA B CNefytoLem.

ICANN, Kak yxe 6bIn0 OTMEUEHO, aKKpeauTyeT afMUHUCTpatopos TLD ana obecneuexus 6ec-
nepe6oiiHoit pa6otbl DNS. Mpu 3TOM He BCe aAMUHUCTPATOPbI TLD cami 0Ka3bIBAIOT YCAYri NO peru-
CTpauumn [OMeHHbIX UMeH B peecTpe. Hepeako aamuHuctpatop TLD, cam He ABNAACb perucrpa-
Topom (npAmas perucTpauus nonb3oBaresemM [OMEHHOrO UMEHW uepe3 Hero HeBO3MOXHA),
npefocTaBnseT NpaBo PerucTpaLiun B peectpe NHbIM NKULAM — PerucTpatopam, Kotopble nosmyyat
y 3T0r0 agmMmHucTpaTopa TLD COOTBETCTBYIOLLYIO aKKpeauTauuio. Hanpumep, Kak yxe otmeuanoch,
KoopaMHaLMOHHDIV LEHTp AoMeHOB .RU/.P® He BbINONHAET yHKLMN perncTpatopa, orpaHuuMBasCch
aKKpeauTaLmMen ynoaHOMOUEHHbIX OPraHu3aLmMi — PerucTpaTopoB, KOTOPbIe HeMoCPeACTBEHHO BHO-
CAT COOTBETCTBYIOLME CBEAEHUS B PEECTp AOMEHOB .U 1 .pdh. B TO Xe Bpems B JOMEHHOW 30He .de
AOMYCKAETCA KaK 0nocpeoBaHHaA perucTpauus JOMeHOB BTOPOro YpOBHA Yepe3 akKpeANTOBaHHbIX
unexos ToBapuLectsa DENIC eG, Tak 1 HenocpeACTBEHHOE 3aK/0UeHne J0roBopa Mexay 3auHtepe-
COB@HHbIM B PerncrpaLuu AomeHa nuuom n agMuHucTpatopom ccTLD.

B AomeHax new gTLD Takxe MOTyT 6blTb peann3oBaHbl pa3nuuHblie MOAeNM B3aUMOAEN-
CTBUA Mexay agMuHucTpatopom new gTLD v nuuamu, 3auHTepecoBaHHbIMU B perucrpaumu
Ha ce6s OMeHa BTOPOro YPoOBHA. Hanpumep, B AOMEHHON 30He .deti pernctpauns AOMeHHbIX
UMEH BTOPOro YPOBHA BO3MOXHA WCKNIOUMTENbHO Yepe3 aKKpeAMTOBAHHbIX perncrpatopos*
63 BO3MOXHOCTW NPAMOro 06paLleHns K agMmuHucTpatopy new gTLD. B T0 e Bpems ans fOMeH-
HOIl 30HbI .tatar npegycmoTpeHa 6onee rn6Kas MoJenb: 3aUHTEPECOBAHHOE NLO MOXET 3aperi-
CTPMpOBaTb AOMEHHOE UMA BTOPOro YPOBHA Kak uepe3 akKpeAUTOBAHHOIO perucrpatopa, Tak
1 NyTeM NoAaun 3asiBKN HENOCPeACTBEHHO Ha CaiiTe afMUHUCTpaTopa new gTLD®. OfHako cTouT
NpM3HaTb, YTO B 6ONBLIMHCTBE CNyYaeB aaMUHUCTpaTopbl gTLD n new gTLD ocywwiecTBAAOT peru-
CTpaLuio JOMEHOB B COOTBETCTBYIOLMX JOMEHHbIX 30HAX NOCPEACTBOM aKKpeAUTOBAHHbIX peru-
CTpaTopoB.

Ba)XHO OTMETUTb, uTO B Mofienu DNS cy6beKTamMu OTHOLWEHNA MO NOBOAY PerncTpaLmu JOMEHHOro
UMEeHU yKa3aHbl cnegyiolumne hurypbl.
= Registrar — nuLo, KOTOPOE BHOCUT CBEAIEHIS O AOMEHHOM MUMEHU BTOPOTO YPOBHS B PeecTp Co-

OTBETCTBYIOWWEro TLD. To ecTb 370 N60 aKKPeAMTOBAHHBIN PErucTPATOp, MM60 aKKPEAUTOBAHHbIIA

ICANN agmuHmctpatop TLD, ecnn OH cam HeNOCPeACTBEHHO OCYLLECTBAAET PErucTpaLmio LOMeH-

HbIX UMEH.

“ (M., Hanpumep, Mpoueaypbl anbTePHATMUBHOTO paspelweHus cnopos BOWC: WIPO. (n.d.). WIPO ADR procedures.
https://www.wipo.int/amc/en/center/wipo-adr.html

TaKux perucTpatopos B HacTosuee Bpema uetbipe (DoHa «PasymHblii UHTepHeT». (6.1.). 3apeaucmpuposamb domeH.
https://dotdeti.ru/foruser/regdomain/).

CM. nogpo6Hee: KoOpAUHALMOHHDIA LEHTP PernoHanbHoro Jomexa Pecny6nuky Tatapcra. (6.4.). 3apeaucmpuposams
domen. https://domain.tatar/users/how-to-register.php
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= Registrant — nuL0, Ha Ube MMSA 3apernCcTPUPOBAHO AAHHOE JOMEHHOE UM B peecTpe. B 3apy6ex-
HOIl NUTepaType ero MHOra 0603HauaIT Kak owner (T. e. COBCTBEHHUK, Bagenel omeHa) (Snow,
2005, p. 84; Nathenson, 1997, p. 963), 0AHAKO C YYETOM NONOXEHUIA OTEUECTBEHHON [OKTPUHDI,
AONyCKatower BO3HUKHOBEHNE NpaBa CO6CTBEHHOCTU TONbKO HA MaTepuasbHble Beliu, Clegy-
€T roBOpMTb 06 06n1afaTene Npas Ha JOMEHHOE UMSA UKW, UHBIMK CNOBaMU, «Tpagoobnadamerne
00MeHHO020 UMeHU» — UIMEHHO 3T0 NOHATUE 1 ByAeT NCMONb30BATLCS anee B HACTOALEN CTaTbe.
K coxaneHuto, B 0TeYeCTBEHHOM NPAKTUKe UCTOPUYECKI CIOXKIUNACH TPAANULUA 0603HauaTb 310
NULLO TEPMUHOM «QAMUHNCTPATOP AOMEHHOIO UMEHU»*S, UTo B KOHTEKCTe Mogenu DNS HeBepHO
BBUAY MCMONb30BAHUA HIDKECTeAYIOLNX 0603HaUEHNI.

= Admin (cokp. ot administrator) — agpmuHucTpatop (Co CTOPOHbI NPaBo06AAAATENS JOMEHHOrO
NMEHN), T. €. KOHTAKTHOE NNLLO N0 BOMPOCAM aAMUHUCTPUPOBAHMA JOMEHA, A TAKKe pa3mMeLeHus
WH(OPMALMI U MATePUANOB HA MH(OPMALNOHHOM Pecypce, pa3MeLLeHHOM Ha AaHHOM JOMEHe.
B KauecTBe afMUHUCTPATOPA, TaKUM 06pa3oM, MOTYT BbICTyNaTb, HaNpumep, Be6-pa3paboTunk
UM KOMAHAA KOMUPAITA, T. €. Te, KTO YNPABNSET KOHTEHTOM CaiTa, ABNAETCA NULOM, OTBETCTBEH-
HbIM nepef npasoobnagatenem JOMEHHOTO UMEeHH, UK C KeM NpaBoobnafatenb 3aKnYuun Jo-
roBOP Ha UCMOMb30BaHNE [JOMEHHOTO UMEHW, U T. 1.

= Tech (cokp. ot technical administrator) — nuuo, OTBeUaloLLeE 3a TEXMOAACPKKY (CO CTOPOHDI Npa-
BOO6/MafaTeNs JOMEHHOrO UMEHN), T. €. KOHTAKTHOE NINLIO MO TEXHUYECKUM BOMpocam. ITo Mo-
eT 6bITb, HaNpUMep, COTPYAHMK (nogpasaeneHie) npasoobnagatens - PUANYECKOrO MLA
UNn camocToATenbHas KoMNaHusa, ocyLecTBAAOLWAs TeXnoaaepxKy JOMEHHOr0 UMEH) Ha 0CHO-
BaHMW COOTBETCTBYIOLLETO 10roBOpa.

Takum 06pa3om, NuLLO, 3aMHTEPECOBAHHOE B PerucTpaLui Ha ce6s JOMEHHOTO UMeHW BTOPOro
YPOBHA 8 doMeHHbIX 30Hax gTLD u new gTLD, o6paluaeTcs K COOTBETCTBYIOLIEMY registrar, BCTynaet
C HUM B OTHOLIEHUS, KOTOPble 0POPMAAIOTCA AOrOBOPOM 06 OKa3aHWUW YCAyr N0 perncrpauumn fo-
MEHHOTO UMeHU, ABAAIOLMMCA N0 NPABOBOK NPUPOAE LOTOBOPOM NPUCOEAMHEHMSA. HeoTbemnemoi
YacTblo JOrOBOPEHHOCTEN B 3TOM CNlyyae CTaHOBUTCA COMMAcKe 3aMHTEPECOBAHHOMO NNLA Ha CO6NI0-
AeHune nonutuk ICANN, perynupyrowmx GyHKLMOHMPOBAHNE KOHKPETHO JOMEHHOW 30HbI, BKIIOUas
UDRP u Mpasuna UDRP. MpucoeamnHaAsch K [OTOBOPY, 3aMHTEpecOBaHHOe NNLO (BNOCNeACTBUM —
registrant) Tem camblM COMMALAETCA C KOMNETEHLMeR akKkpeanToBaHHbIX ICANN apbuTpaxHbIX LeH-
TPOB N0 PACCMOTPEHMIO CNOPOB, BO3HUKAIOLWMX B OTHOLIEHUI PErncTpupyemoro JOMeHHOro UMeHHu.
OTCI0Aa MOXHO 3aKNIOUUTb, UTO registrar u registrant CBsi3aHbl apPOUTPAXKHBIM COTNALIEHNEM, B CUNY
KOTOPOTO BCe CNopbl, KacatoLecs 3aperncTpupoBaHHOIO JOMEHHOIO UMEHN, NOANeXaT paccmoTpe-
HUIO B npeaycmoTpeHHoM UDRP nopsgke B npefenax KOMMETEHLMW COOTBETCTBYIOWEr0 apbuTpax-
HOTO MHCTUTYTA.

“ TepMUH «aAMUHUCTPATOP AOMEHHOTO UMeHW» Bbin NCNoNb3oBaH B CNpaBKe No BOMPOCAM, BO3HMKAKOLMM NPK PaccMoT-

peHnu JomeHHbIX cnopos NO CM-21/4 (cm.: Moctanosnexue Mpesuanyma Cya No MHTENIEKTyanbHbIM npasam «06 yTeep-
AEHMN CNPaBKM N0 BOMPOCAM, BO3HMKAIOLWM NPU PACCMOTPEHMN JOMEHHBIX CMOPOB» OT 28 MapTa 2014 r. NO C1-21/4).
B HacTosiLee Bpems, JaHHbIN TEPMUH TaKKe aKTUBHO UCMONb3YETCA B CyAeOHON NPAKTMKE NPY PACCMOTPEHIN KaK JOMEH-
HbIX CNOPOB (CM.: NocTaHoBneHMe Cyaa N0 MHTENNeKTyanbHbIM NpaBam ot 24 ceHTA6pA 2024 no geny NO A40-188058/2023;
nocraHosnexmne Cyaa no MHTENNEKTYabHbIM IPaBaM OT 26 Mas 2025 no aeny NO A40-166754/2024), TaK 1 COPOB O HApy-
WeHUN aBTOPCKNUX NPaB B NHTEpHETe, re NOAHMMAETCA BONPOC 06 YCTaHOBEHNI BAZeNbLa CaitTa (CM.: NOCTaHOBNEH e
Cyna no MHTenNeKTyanbHbIM NpaBam oT 26 CeHTA6PA 2023 no aeny NO A40-243692/2022).
Tem He MeHee HeO0OXOANUMO OTMETUTb, UTO HAPAZY C TEPMUHOM «afMUHUCTPATOP AOMEHHOTO UMEHU» B POCCUACKON CY-
[1e6HOM NPaKTUKe TaKKe BCTPEUAETCA CUHOHUMUUHDIA TEPMIH «Bajienell JOMEeHHOro nMeHn» (cM.: noctaHosnenne Cyna
M0 MHTEN/IEKTYaNbHbIM NPaBaM OT 4 MoHaA 2025 no geny N2 A20-3208/2024; noctaHoBneHue Cyaa no MHTENNEKTYabHbIM
npasam ot 23 utons 2025 no geny NO A40-53482/2024).
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B TOM cnyuae, e NMLLO 3aMHTEPECOBAHO B PErUCTpaLmumu JOMEHHOTO UMEHI 8 0OMeHHOU 30He
CCTLD, NpMMEHMMOCTb TOW UM MHOI NPOLEAYPbI pa3peLleHns BO3MOXHOTO criopa byaeT Hanpsamyto
3aBUCETb OT PernameHTUPyIoLWmMX AOKYMEHTOB, YTBEPXAEHHbIX aAMUHUCTPATOPOM COOTBETCTBYOLLe-
ro ccTLD. 3fecb BO3MOXHbI TPW BapuUaHTa, [ONYCTUMOCTb KOTOPbIX YIOMUHANACH paHee.

1. Hekotopble afMuHMUCTpATOpbl CCTLD B COOTBETCTBYIOWMX PernameHTUpYIOLLNX AOKYMEHTax
NpeayCcMaTpUBAKOT BO3MOXHOCTb PACCMOTPEHUS CNOPA KaK B rOCYAApPCTBEHHOM, TaK U B TPeTeil-
ckom cyge (B Tom uucne no npoueaype UDRP unu no ee HaumoHanbHoit mogudukauun (modified
UDRP)). 370 NpaBnno 3aKpenneHo Ans Takux OMEHHbIX 30H KaK, Hanpumep, .br (bpasunus), .es
(Ucnanus).

2. B page cnyyaes pernameHTupyloLme JOKYMEHTbl aaMUHUCTPpaTopa ccTLD, HanpoTus, Npamo 3a-
KpennaoT 06A3aTenbHOCTb NpuMeHeHuss UDRP, uTo o3HauaeT 06s3aTelbHOCTb Nepefaun Bo3-
HUKLIEro JOMEHHOro CNopa B aKKpeauTOBaHHbIA ICANN ap6uTpaxHbiil LeHTp. Takoe NpaBuno
NpeaycMOTPeHo, Hanpumep, ANA AOMEHHOI 30HbI .ai (AHrMNbsA). MPUMEHUTENbHO K 3TOR CUTYa-
unu 6ynet npasunbHbiM BbiBog A. E. fony6esa, COrNacHo KOTOPOMY MCMONb30BaHNe anbTepHa-
TUBHOTO MexaHW3Ma paspeLleHns AOMEHHOro cropa (B gaHHOM cnyyae no momenu UDRP) Bo3-
MOXHO, NULIb KOFAa 3T0 NPAMO NPefYyCMOTPEHO AOrOBOPOM 06 OKa3aHun yCyr no perncrpawuu
fomeHHoro umeu (Golubev, 2022, p. 121).

3. [lonycTMO 1 MOMHOE OTCYTCTBME KAKMX-NUBO YNOMUHAHUIA O CMeuuanbHbIX Npouesypax pas-
peleHns [OMEHHbIX CMOPOB B pernameHTUpylowmux AOKYMeHTax afMuHucrTpatopa ccTLD. Tak,
AN [OMEHHbIX 30H .ru 1 .pth pernameHTUpyiolme LOKYMEHTbI He NpeaycMaTpruBaloT OTCbINOK
K UDRP unu ©HbIM anbTepHaTUBHbIM NpoLeaypam pa3buparenbcrs, BCIEACTBUE Yero Cnopbl, CBSA-
3aHHble C JOMeHaMI BTOPOro YPOBHA, 3aPerucTpupoBaHHbIMI B 3TUX CCTLD, noanexar paspelle-
HUIO B NOPAAKeE, YCTAHOBNEHHOM e CTBYIOWMM 3aKOHOAaTeNbCcTBOM Poccuiickon Qepgepauun.

MexaHu3m dbopmMupoBaHMA COrNacus CTOPOH Ha PaCCMOTPEHME CNOPa B aKKPeAUTOBAHHOM
ICANN apbutpaxHOM y4pexaeHuu

BbllwensnoxeHHoe €O BCell OfHO3HAUHOCTbIO CBUAETENLCTBYET O TOM, UTO NPaBoo6GNaaaTens To-
BAPHOIO 3HaKa, NONArawLi, uTo ero NPaBa HapyLweHbl perucTpawmei v (Unu) ncnonb3oBaHUeM To-
BAapHOr0 3HaKa B NPUHAANEXALLEM UHOMY NULY AOMEHHOM UMEHHU, (hOPMAbHO He C8A3aH apbum-
PaXKHbIM CO2N1aleHUeM, C8A3blearowum registrar u registrant (npaBoo6nagatens JOMEHHOTO MMEHN):
NPUMEHNUTENbHO K 3TOMY COrNalleHnio npaBoobnagarenb TOBAPHOTO 3HAKA ABNAETCA TPETbUM IULLOM.

OTCyTCTBME KNACCMYECKOrO ABYCTOPOHHEr0 apbUTPaXHOro cormaweHus Mexgy npasoobnapga-
Tenem TOBapHOro 3Haka 1 NpaBoo6naaarenem JOMEHHOTO MMEHN HEPeAKO Ha3blBaOT PUUMHOI TOTO,
yTo pelleHus, NpuHATbie no npouenype UDRP, He nofuuHsaoTca KOHBEHUMM O NPU3HAHUA U NpU-
BeeHUN B UCMONHEHNE MHOCTPAaHHBIX apbuTpaxHbix pewennid (Holo-NMopk, 1958 r.) (nanee — Hblo-
opkckas KoHBeHWMA)”. C yueToM 3TOro enaetca 3akmoueHne: «MMeHHo OTCYTCTBIUE apbUTPAKHON
0roBOPKM B JOMKHOM (hopmMe Cornacko cT. 2 Hblo-MopKCKOW KOHBEHLMM 1aeT OCHOBAHNE Ha3blBaTb
npoueaypy UDRP ksa3uapbutpaxHoi» (Krobka, 2020, p. 340).

Mexay TeM MCMONHEHNe PeleHnii No AOMEHHbIM CNOPaM NpefycMaTPUBaeT NPUMEHeHue Cre-
LManbHOro MPUHYAUTENbHOTO MeXaHn3Ma (peannusyemoro NocPeACTBOM BHECEHUS PerucTpaTopom
COOTBETCTBYIOLMX CBEAEHNI B PEECTP AOMEHHbIX MEH), UTo, KaK YKa3blBanoch Bbille, BOBCE HE UC-
Kntouaet npouenypy UDRP u3 uncna apoutpaxHbIX npoueayp.

“ Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 330 U.N.T.S. 3 (entered into
force June 7, 1959).

CTATBU 63



Digital Law Journal. Vol. 6, No. 2, 2025, p. 44-71
Marina A. Rozhkova, Ekaterina V. Alymova / Domain Disputes and Arbitration under the UDRP

B T0 e Bpems BONPOC CBA3aHHOCTM ap6UTPaXHOM OroBOPKOM NpaBoo6naaaTens ToBapHOro 3Ha-
Ka 11 NpaBo06NafaTens [OMEHHOTO UMEHI NPeACTaBNAETCA KPaliHe 3HAUMMbIM.

B cBA3M CO BbIlEYNOMSIHYTbIM HAJl0 NOAUYEPKHYTb, UTO B OPUANUECKOW NUTEpaType BblCKa3blBa-
I0TCS Pa3NNYHbIe NO3ULMN OTHOCUTENIbHO JONYCTUMOCTU PACNPOCTPAHEHNA apOUTPAKHOIO CornaLle-
HUA Ha NuLL, GOPMaNbHO He yUacTBOBABLUMX B €70 3aKNIOUYEHUMN.

C 0Z1HOW CTOPOHDI, HEKOTOPbIMM UCCNENOBATENAMM NOAYEPKMBAETCS, UTO HEYUYACTUE OZHON U3 CTO-
POH B (DOpPMUPOBAHMM apPOUTPAXXHON OFOBOPKM MOXET CBUAETENbCTBOBATb O HECOMMACOBAHHOCTH
nocneaHen u, Kak CneacTBie, 0 HEBO3MOXHOCTM NPU3HAHUA apOUTPAXXKHOrO COMNalleHNs AeinCTBu-
TeNbHbIM B OTHOWeHNN Takoro nuua (Terent'eva, 2020a, p. 39). B pa3BuTUe TAKOTO MOAXOAA MOX-
HO COCNaTbCs Ha NPaBOBYI0 NO3ULMI0 KOHCTUTYLMOHHOTO Cyaa PO, BbIpaXeHHYI0 B MOCTAHOBIEHUM
oT 26 Mas 2011 . N2 10-I1, cornacHo KOTOpoil B Ciyuae, eCli pelieHneM TPeTenckoro cyaa 3atpa-
rMBAlOTCA NPaBa U 3aKOHHble WHTEpPEChl KL, He YYacTBOBABILMX B TPETEACKOM pa3bupatenbcTse
1 He BblpaXaBLMX COMNAcUs Ha Nepefauy cnopa B apbuUTpax, Hanuuue Takux 06CTOATENbCTB SIB-
NAETCA OCHOBAHMEM A1 0TKA3a B Bblfaue UCMOMHUTENbHOMO NCTA HA NPUHYANTENbHOE UCMONHEHNE
COOTBETCTBYIOLLErO pelieHus. KOHCTUTYLUMOHHbIA Cya noauyepKHyn, uTo B NOJOBHON CUTYaLuN pelle-
He TPETeICKOro Cyaa CoAePKIUT NOCTAaHOBNEHIUA NO BOMPOCAM, BbIXOASALLMM 3a NPefenbl TPETeicKo-
ro CornawleHns, u, cnefoBaTeNbHO, He COOTBETCTBYET TPEHOBAHUAM 3aKOHA"S,

C apyroii CTOPOHbI, B Ny6nMKaLMAX BCTPEUAIOTCA U NPOTUBOMONOXHbIE CYXAEHMS, BKNIOUas yKa3a-
HUSA Ha TO, UTO BO MHOTMX NPaBONOPAAKAX JONYCKAETCA PAaCnpoCTPaHeHUe AeiCTBUA apOUTPaXHOrO
cornalleHua Ha Tpetbux nuu, (non-signatories) B MCKNIOUUTENbHBIX CIyYasX, KOFA 3T0 NPOAMKTOBA-
HO MPMHUMNAMKM CNPaBeaINBOCTH, LOOPOCOBECTHOCTI U I(EKTUBHOCTI apOUTpaXHOTo pasbupa-
TenbcTBa (Rozeeva, 2016, p. 53), B YaCTHOCTM B CUTYaLusX, Koraa fercTBUe apoUTPaXHbIX cornaile-
HWUIl PacnpPOCTPaHAETCA Ha TPETbUX ML, B Pe3ynbTaTe peopraHu3aumum, yCTynku npae 1 nepesoga
[10M1ra, 3aK/NIUEHIs JOrOBOPOB B MOJb3y TPETbUX ULl U cybporauum (Skvortsov et al., 2018).

[lymaetcs, uto B MCCNenyeMON CUTYalUuu BO3HWUKHOBEHUS [OMEHHOTO Cropa peub He ugeT
06 aBTOMATMYECKOM PacnpoCTPaHeHUN apoUTPaXXHOro COrnaleHns Ha TpeTbe NNLO — NpaBoobna-
[AaTensi TOBApHOTO 3HaKa. C83aHHOCMb CMOPAWUX CMOPOH — NIpasoobiadamens Mo8apHO20 3HAKA
u npasoobnadamens 0OMeHHO20 UMeHU, — Komopas M0360/1im Npu3Haeamb AKKPeoumoeaHHoe
ICANN ap6umpaxHoe yupexoeHue KomnemeHmHbIM M0 paccMompeHur0 00MeHH020 Crnopd, 803HU-
Kkaem ecnedcmaue Opyaux 06¢cmosmenbcme.

AHanu3 3tux 06CTOATENbCTB HEOOXOAUMO NPeLBAPUTb YKa3aHUEM HA [OCTATOUHYIO 06 UPHOCTb
nepeuHs cnocoboB 3aKMOUeHNUs apdUTPAXKHOTO COrnalleHns. B opuanueckoi nutepatype noguep-
KMBAETCS, UTO TaKoe 3aK/lUeHue JONyCKaeTcs He TOMbKO B TPAAULMOHHONW (hopMe NOANMUCAHHOIO
06eMMmn CTOPOHAMM €MHOTO AOKYMEHTA, HO U MOCPEACTBOM 06MEHA MUCbMAMU U UHBIMU JOKYMEHTA-
Mu (BKNIOYas 3NEKTPOHHDBIE), U MYTEM BKNIOUEHMUA B CBA3bIBAIOLLAN CTOPOHBI JOTOBOP CCbIIKM Ha f10-
KYMEHT, cofepxaliuin apbuTpaxHyto 0roBopky, 1 uepe3 BKNIOUEHWe B YCTaB OPUANYECKOrO Nulia
ap6UTPAXHOTO COrnallieHus, U NoCPeaCTBOM 06MeHa NPoLLeccyanbHbIMI JOKYyMeHTaMu (B ToM uucne
NCKOBbIM 3aAABNEHUEM 11 OT3bIBOM HA UCKOBOE 3afABMEHNE), B KOTOPbIX OjHA U3 CTOPOH 3asBnAeT
0 HanMumn apeUTPAKHOrO COrnalleHns, a apyras NPOTUB 3TOr0 He BO3PAXAET, U ApYrumM obpasom
(Aleshukina, 2017, p. 32).

“  MoctaHoBnenne KowctutyumoHHoro Cysa PO «Mo Aeny o npoBepke KOHCTUTYLMOHHOCTM MONOXEHMIA MyHKTa 1
cTatbi 11 TpaxaaHckoro kopekca Poccuickon Oepepauuu, nyHkTa 2 ctatbin 1 OefepanbHOro 3akoHa “0 TpeTenckux cyaax
B Poccuiickoin Oepepauun’, ctatbn 28 GegepanbHOro 3akoHa “O rocyAapcTBEHHOW PerucTpaLmm Npas Ha HE[BIKNMOE
UMYLLECTBO M CAENOK C HUM”, NYHKTa T cTaTbyt 33 1 cTaTbi 51 MeepanbHOro 3akoHa “06 unoteke (3anore HeABUKMMOCTH)”
B CBA3M € 3anpocom Bbicwero Ap6utpaxHoro Cyaa Poccuiickoi Qegepauum» ot 26.05.2011 N 10-1.

64 ARTICLES



Liuchposoe npaso. Tom 6, NO 2, 2025, c. 44-71
M. A. PoxKoBa, E. B. AnbimoBa / [lomeHHble cnopbl 1 ap6utpax UDPR

B cBOt0 ouepesb, CBA3AHHOCTb NpaBoobNajaTens TOBApHOro 3HaKa M NpaBoobnagatens JOMeH-
HOro UmeHw (registrant) BO3HUKAET BCNeACTBUE ABYX 06CTOATENDCTB.

Bo-nepBbiX, 06pallasch € Xano6on B 0fMH U3 aKKpeauToBaHHbIX [CANN ap6uUTpaXHbIX cy-
108 B nopsAaKe, npeaycMoTpeHHoM nyHkTom 3(a) NMpasun UDRP, npaBoobnaaatenb TOBapHOro
3HaKa TeM CaMbiM BbICTYNaeT WHMLMATOPOM apbUTPAXHOro pasbupaTenbcTBa, (akTUUecku
npuHumas ycnosus UDRP u Mpasuna UDRP 06 ap6uTpaxHON npoueaype W 0 KOMNETEHLUN
aKKPeauTOBAHHbIX apOUTPAXHbIX LEHTPOB®. HbIMKU cnoBamu, uMeetr Mecto f06POBONbHOE
NpU3HaHWe CO CTOPOHbI NPaBoo6NafaTens TOBApHOro 3Haka KOMNETEHLMN aKKPeaUTOBAHHO-
ro ICANN apbuTpaxHoro yupexaeHus, KoTopoe peann3yeTcs NOCPefCTBOM COBEPLIEHUS KOH-
KPeTHOro 0pUANYECKN 3HAUNMOTO feCTBUS — NOAAUM Xanobbl B pamMKkax NpoLeaypbl, npeay-
cmoTpeHHoi UDRP.

Bnpouem, fng npu3HaHua KomneTeHuun akkpegutoBaHHoro ICANN ap6uTpaxHoro yupe-
AEHUS HeOCTaTOUHO BOMEM3bABNEHUS TONbKO OAHON CMOPSALEN CTOPOHbI — NpaBoo6na-
Aatens TOBapHOTro 3Haka. Mpu 3TOM BoNen3bABNEHUEe APYroil CTOPOHbI — NpaBoobnagatens
LOMEHHOr0 MMeHU — Ha PacCMOTPeHKe JOMEHHOTO CNopa B aKKPeAMTOBAHHOM apOUTPAXHOM
cyfe BbiTEKAaeT BOBCE HEe U3 KNaccuueckoro (ymomsHyTOro Bbilie) BapuaHTa NpeactaBieHuns
0T3blBA Ha Xanooby.

BropbiM 06CTOATENbCTBOM, HEOOGXOAMMBIM [ANS NMPU3HAHWA KOMMNETEHLMM aKKPeAUTOBaHHO-
ro ICANN apOuTpaXXHOro yupexaeHus, BbICTynaeT cornacue npaBoobnagatens JOMEHHOrO UMeHH,
KOTOpOe 3aKpenneHo B JOroBope, CBA3bIBAKOWEM registrar U registrant. 310 cornacue HOCUT npep-
BapuTENbHO 06513bIBAIOLLMIA XapaKTep: BKIUeHWe ycnosuit UDRP w Mpasun UDRP B forosop, 3a-
KNniouaembli registrar v registrant, noapasymeBaeT, uTo registrant NpUHUMAET HA ce6s 0653aHHOCTb
yyacTBoBaTb B pasbuparenbcrtse No JOMEHHOMY CMOPY W B Tex Cy4asX, KOrAa OHO WHULMMpYeT-
CA TPETbUM NULIOM — NPaBoo6NafaTeNnem ToBapHOro 3Haka.

Takum 06pa3om, KOMMeTeHUMS aKKPeAUTOBAHHOrO apOUTPAXHOrO LEHTPAa Mo paccmoTpe-
HWIO TAKOTO JOMEHHOT0 Cropa hopMMPYeTCs He MO KNacCuueckoin MoAenH, a uepes COBOKYMHOCTb
[BYX Pa3obleHHbIX lopuandyecknx haktos: (1) npuHaATMS npaBoo6nagatenem JOMEHHOro MMe-
HU Ha cebs 06A3aHHOCTU UCNONHATL ycnoBus UDRP n npu3HaBaTb 0653aTeNbHOCTb NpoLeaypbl
UDRP B cnyuae npeabABNeHUs K Hemy Nio6bix npeTeH3uii (cornawenne, cBasbiBatowee registrar
n registrant) v (2) obpauieHuna B akkpeauToBaHHoe ICANN apbUTpaXHoe yupexaeHue npaBoobna-
Jatens TOBapHOro 3Haka.

beccnopHo, Noo6HbIN CNoco6 CBA3bIBAHNS CMOPALLMX CTOPOH apOUTPAXKHOI OFOBOPKON BbIXO-
AWT 32 npefenbl KNacCUueckoro NOHMMaHUsA apbuTPAXHOro cornalleHuns 1 cnocoba ero 3aknueHus.
OpHaKo 3TOT €N0Cco6 AaBHO CTan 06LeYNnoTpedUMbIM ANg NPU3HaHMA akkpenuToBaHHoro ICANN ap-
OUTPAKHOTO YUPEXAEHUS KOMNETEHTHbIM TPETENCKUM CYAOM MO PACCMOTPEHUIO JOMEHHOIO Cropa.
B ycnoBusx oTkasa OT upe3mMepHOl CTPOrocTi 1 hopManUCTUUHOCTM NPABUA TONKOBAHUS ap6uT-
PAXHOrO COrNALIEHIsA B NOMb3Y BbISIBNEHUS AeCTBUTENBHON BONM CTOPOH, UTO HAbMIOAAETCA B TOM
uMCne U B OTEUECTBEHHOW NpaBoNpuUMeHUTeNbHON npaktuke (Loboda, 2020; Loboda, 2019), MoXHO
caenatb cnefytowui BbiBog. Ap6uTpabenbHOCTb JOMEHHbIX CNOPOB B LIMPOKOM CMbIC/Ie OCHOBbIBA-
€TCA Ha (PYHKLMOHANBbHOM MOAX0AE, NPU KOTOPOM onpeaensiowum hakTopom ABAseTca He opma
apbUTPAXHOTO COMMaALLEHNS, @ peanbHoe (1eiCTBUTENbHOE) BONEU3bABNEHUE KAKION U3 CNOPALLAX
CTOPOH Ha nepegauy cnopa B apouTpax.

© ]CANN. (n.d.). Rules for Uniform Domain Name Dispute Resolution Policy. https://www.icann.org/en/contracted-parties/
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OcobenHocTH onpeaesieHns KOMINETEHTHOIO apﬁmpa)KH()ro LLEHTPa 1 B3aUMOAeincTBus
C HallOHaNbHbIMK CyAaMK

B pamkax HacTosLer CTaTbl He MOXET 6biTb 060/AEH BHUMAHUEM U PAJ UHBIX MOMEHTOB, CBAA3aH-
HbIX C OnpejeneHnem KOMNETEHTHOrO CyAa Mo Pa3peLleHnio JOMEHHOrO cropa.

Bo-nepBbiX, npaBoobnagarenb TOBAPHOro 3Haka — WHWULMATOP apbuUTpaxHOro pasbupartens-
CTBA BMPaBe CaMOCTOATENbHOTO Bbl6paTb aKKpeAUTOBaHHbIA ICANN apbuTpaXHbIi LEHTP, B KOTO-
pblit 6yAeT HanpaBneHa xanoba. YkasaHHOe ANCKPELMOHHOE NPaBO 3aKPenaeHo 3a NpaBoobnaja-
TeNem TOBapHOTO 3Haka B cuny cneuudukn UDRP Kak NpoLeaypbl, MHALMUPYEMOI UCKNKUNTENbHO
no ero WHULMATUBE: Y NpPaBoobnafatens AOMEHHOr0 UMEHN KaK OTBETUMKA OTCYTCTBYET BO3MOX-
HOCTb BNUATb Ha BbIBOP 3aABUTENEM apbUTPaXHOro cypa.

B T0 e Bpems 0603HaUeHHOe NPaBo BbI6OPA apOUTPAXKHOIO LEHTPA He ABNSAETCA 6€3YCN0BHbIM
" NOANEKUT OrPAHNYEHNIO B ClIyYae, NPedyCMOTPEHHOM nyHKTOM 4(f) UDRP: 3TOT NyHKT pernameH-
TUPYET BONPOC 06beANHEHNA fieN, BO3HUKILMX MEXAY OQHUMU 1 TeMU Xe CTOpoHamu™. B cooTser-
CTBUU C LAHHbIM NYHKTOM UDRP npn Hanuuum HeCKONbKMX CNOPOB MEXAY 3asABUTENEM U OTBETUMKOM
nio6as M3 CTOPOH BNpaBe XOAaTanCTBOBaTb O Nepefaue e Ha PacCMOTPEeHNe OHOMO W TOro Xe
npoBangepa. COOTBETCTBYIOLIEE XOAATANCTBO NOAAETCSA B NEPBbIA N0 BPEMEHN apOUTPAKHDBIA LEHT.
Bonpoc o gonyctumocT 06beAMHEHNs Jen pa3peLlaeTcs no YCMOTPEHUI0 apbuUTPaxHoro yupexae-
HWS NPW YCNOBUM, UTO BCE MOAJNEXALMe KOHCOMMAALMN CMOPbI PEryNMpYOTCA AeiCTBYIOWeN pe-
nakumeir UDRP unn 6onee nosgHein ee Bepcueid, yTeepxaeHHon ICANN. Takum o6pa3om, B cnyuyae
06befHEHNs pa3bupaTenbCTB NPaBo 3aABUTENS Ha BbIGOP apOUTPAKHOTO MHCTUTYTA PAKTUUECKH
yTpauMBaET CAMOCTOATENbHOE 3HAUEHe, YCTynas NpUopuTET NPUHLMNY NPOLECCYanbHON IKOHOMUU
11 COTMAcoBaHHOCTY pa3pelleHus B3aUMOCBA3AHHbIX COPOB.

30ech xe cnegyet noguepKHyTb, UTO BCe akKpenuToBaHHble [CANN apbuTpaxHble LeHTPb Ans pas-
pelueHns cnopa 06s3aHbl PyKOBOACTBOBATbCA UDRP, BKNouas NyHKT 4(a), 3aKpennaiowumit 0CHOB-
Hble 06CTOATENbCTBA, KOTOPble apBUTPaxy HEOHXOAUMO YCTaHOBUTb ANA YA0BNETBOPEHNSA Xanobbl
3aaBuTens®. Takum 06pa3om, nonoxeHus UDRP uMerT yHUBEPCANbHBIA XapakTep 1 NOANexaT npu-
MEHEHWNI0 HE3aBUCUMO OT BbIGPAHHOIO apOUTPAXKHOIO MHCTUTYTA, UTO 06ecneynBaeT eauHoobpasne
MOAX0/0B K Pa3peLleHuto COOTBETCTBYIOLE KaTeropuu aen,

BmecTe C Tem, HeCMOTps Ha (hOpMasbHYI0 YHUBEPCANbHOCTb MPOLEAYPbl, BbIGOP KOHKPETHOIO
apOUTPAXHOTO YUPEXAEHUS MOXET ONpPefensTbCs PAAOM MPAKTUUECKUX COOBPaXeHMI, B YaCTHO-
CTU TEPPUTOPMANbHLIM PACMONOMKEHUEM apOUTPAXHOrO LIeHTpa, pasmepom apbutpaxHoro cbopa,
A3bIKOM NPOM3BO/ACTBA, PENyTaLMeN U CIOXKUBLLENCA NPAKTUKON COOTBETCTBYHOLLETO apbUTPaXHOTO
cyaa 1 MHbIMK hakTopamu.

50 ]CANN. Uniform Domain Name Dispute Resolution Policy (Aug. 26,1999, as amended Feb. 21, 2024). https://www.icann.org/

S bid.

2 Bonee Toro, Ha UDRP OpUEHTUPYIOTCA M FOCYAAPCTBEHHbIe CyAbl MPU pa3peweHuin JOMeHHbIX fen. Tak, cornacHo
n. 3 CnpaBku MO BOMPOCAM, BO3HMKAKWMM NPU PACCMOTPEHUM [OMEHHbIX CMOPOB, MO [OMEHHbIM Criopam
NPy PaccCMOTPeHUN BOMPOCOB O He[06POCOBECTHOCT MALLA, YUACTBYIOWEr0 B eNe, «ANs YCTAHOBNEHUA CoflepKaHua
YECTHbIX 06bluaeB NpU PerucTpauumi i UCronb30BaHWN (aAMUHUCTPUPOBAHIN, ENErUPOBAHIN U APYTUX AeACTBUAX)
JIOMEHHbIX MMEH MOTYT UCNONb30BATbCA NONOXKEHNA, CHOPMYNMPOBaHHbIE B EAMHO06PA3HOM NONUTUKE NO pa3peLleHiio
CMIOpOB B CBA3M C JOMEHHbIM UMeHaMut, 0406PEeHHOI IHTepHET-Kopriopauyel No NPUCBOEHNI0 HA3BaHNI I HOMEPOB
(ICANN), B Tom uncne B ee naparpadax 4(a), 4(b) u &(c)» (cm.: NocraHosneHue Mpesuanyma Cyaa no UHTENNEKTYaNbHbIM
npasam «06 yTBepXAeHUM CNPaBKN N0 BONPOCAM, BO3HUKAWMM NPU PACCMOTPEHMN JOMEHHbIX CNOPOBY OT 28 MapTa
2014 1. No CI-21/4).
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Bo-BTOpbIX, 3HAUMM 1 TOT (haKT, uTo NPaBOO6GNaAaTENb TOBAPHOTO 3HAKA HE NLIEH BO3MOXHOCTH,
0TKa3aBLMCb OT MHULMMPOBAHNA pa3bupatenbcTea B nopagke UDRP unu He COrMacuBLIKCh C peLle-
HUeM aAMUHUCTPATUBHOW KOMUCCUN, 06PATUTBCA C aHANOFMUHbBIM TPEBOBAHMEM B FOCYAAPCTBEHHbIN
CyA NpuU COOMIOLEHMN YCTAHOBNEHHbIX HALMOHANbHBIM 3aKOHOAATENbCTBOM MPABUN HOPUCANKLUN
1 NOACYAHOCTH.

3T0 NONOXeHWe HaxomuT oTpawenume B nyHkte 4(k) UDRP cornacHo KOTOpoMy O6palieHne
K afIMMHUCTPATUBHON NpOLEAype He NpensTCTBYeT HU 3asBUTENI0, HU OTBETUMKY nepedatb Crop
Ha pacCMOTPeHUe rocyAapCTBEHHONO CYAa KaK A0 Hauyana afMUHUCTPATUBHOIO CYLWAHMA, TaK U NO-
C/e ero 3aBepuleHus. bonee Toro, B Cnyyae BbIHECEHUSA PELLEHNA O Nepefaye Unu aHHYNMPOBaHUN
[AOMEHHOr0 UMEHU ero WCMONHeHUe NPUOCTAHABANBAETCA Ha CPOK 10 pabounx AHel ¢ MOMEHTa
yBefloMNeHna perucrparopa. Ecnn B TeyeHue 3Toro Cpoka OT OTBETUMKA MOCTYNAeT Hajnexaliee
NOATBEPXKAEHNE MOAAUN MCKA B FOCYAApCTBEHHBIN Cyfl, apbUTPaXHOE pelleHne He NOJNeXUT UC-
NONHEHNIO 0 pa3pelleHus cnopa B rocyfapCcTBEHHOM cyae N6o [0 npefcTaBneHns JoKa3aTenbers
NpeKpaLLeHns COOTBETCTBYIOLLErO NPONU3BOACTBA™.

Ba)xHO, uTO 06palleHNe B rocyaapCTBEHHDIR cyA C TpebOBAHUEM, aHANOTMUHbIM NPEAMETY CNopa,
paHee paccMOTPeHHOro B nopsake UDRP He sBnseTcs (hopMoli nepecmoTpa uiu 06xanoBaHus ap-
BUTpaXHOro pewwenns. Ha 31o yka3biBaeT /1. B. TepeHTbeBa, 060CHOBaHHO OTMeyas, uto npu obpalue-
HUW B rOCYAAPCTBEHHbI Cy/ CNOP NOANEKUT PACCMOTPEHMIO MO CYLeCTBY C camoro Hauana (de novo)
B paMkax CaMOCTOATENbHOMO CyAe6HOro NPOM3BOACTBA, HE CBA3AHHOTO C OLEHKOW NPAaBOMEPHOCTH
U1 060CHOBAHHOCTU PELLEHMS, MPUHATOrO B COOTBETCTBUM C UDRP (Terent'eva, 2020b, p. 134).

Ha 31y ocobeHHOCTb 06palaeT BHUMaHue u CrueH K. Yap (Stephen J. Ware), Ha3biBas BO3MOX-
HOCTb MOBTOPHOTO PAcCMOTPEHUA fena B HaLMOHANbHOM cyne de novo BaxHbIM oTnuunem UDRP
OT TPaguLMOHHOro apbutpaxa (Ware, 2002, p. 162), rae peleHue TPETENCKOrO CyAa, KaK npasuno,
MOXET 6bITb OCMOPEHO MMIb NO OFPAHUYEHHBIM OCHOBAHUAM, CBA3AHHbIM C NPOLEAYPHBIMU Ha-
pylweHnamn. Tem He MeHee M3HAUYaNbHO BKIOUEHNE BO3MOXHOCTM 06PalleHUs B HALMOHAMbHbIIA
cya pacecmarpusanoch ICANN Kak cnocob HUBENUPOBAHMS KPUTUKM OTHOCUTENbHO Co3AaHmus ICANN
(hopMbl YACTHOTO 3aKOHOTBOPYECTBA, Y3YPNUPYIOLLEI NONHOMOYMA HALMOHANbHbIX CYA0B™,

B0o3MOXHOCTb 06palleHust B TOCYAAPCTBEHHbINA CYA NOCNE BbIHECEHUS PELleHUs aKKPeANUTOBaH-
HbIM [CANN apbuTpaKHbIM yupexaeHem CTaBuT BONPOC 0 AONYCTUMOCTI W PeanbHbIX NepcrneKTuBax
NPUHATUA UHOTO pelleHus B cyfebHoM nopaake. COrMacHO 06LWENnPUHATON NO3ULMK, U3NOXEHHON
B 0630pe BOUC no otaenbHbiM Bonpocam UDRP, HaumoHanbHble Cyfbl He CBA3aHbl apOUTPaXHbI-
MU peLieHNAMU, NPUHATbIMKU B pamKax UDRP®,

AHanM3Mpys yKasaHHyl0 Npobnemy Ha npumepe NpPaBONPUMEHUTENbHON NMPAKTUKK LWBenLap-
CKMX FocyaapCcTBEHHbIX CyaoB, H. Pyiie NpuxoamnT K BbIBOAY 06 OrpaHUYEHHOM XapakTepe cyae6Ho-
ro BMEWaTeNnbCTBa B pe3ynbraTbl apOUTPAXXHOrO pasbupatenbCTBa JOMEHHbIX CMOPOB. B uacTHOCTH,

% ICANN. Uniform Domain Name Dispute Resolution Policy (Aug. 26,1999, as amended Feb. 21, 2024). https://www.icann.org/

% “It is recommended that any dispute-resolution system, which is alternative to litigation and to which domain name
applicants are required to submit, should not deny the parties to the dispute access to court litigation” (See: WIPO. The
management of Internet names and addresses: Intellectual property issues (final report of the WIPO Internet domain
TekCcT A0KNafa TakkKe JoCTyneH Ha pycckom asbike: WIPO. YnpaeneHue umeHamu u adpecamu 8 inmepHeme:

Bonpocbl uHmennekmyanbHol co6cmeeHHocmu  (3akntoyumenbHbiti doknad [epeozo npouecca 8 pamkax BOUC
110 Ha38aHuAM domeHo8 8 MiHmepHeme). https://www.wipo.int/export/sites/www/amc/ru/docs/report.pdf
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aBTOP NOAYEPKUBAET, UTO B CIyuae, €U aKKPEAUTOBAHHDBI aPOUTPAXHDIN LLEEHTP NPULLEN K BbIBOAY
06 OTCYTCTBMM Y OTBETUNKA 3aKOHHOTO MHTEpPECa B OTHOLIEHUM CMIOPHOTO AOMEHHOTO UMEHU 1 Npu-
HAN peleHue o ero nepeaaue 3asBUTeNto, yoeanuTb rocyaapcTBEHHbIA CYA B 06paTHOM KpaliHe 3a-
TPYAHUTENbHO. [PU 3TOM, N0 MHEHUIO H. Pyile, eANHCTBEHHbIM 1eNCTBEHHBIM OCHOBAHNEM ANS 0TKA3a
B NPU3HAHUU W UCMONHEHMM TAKOTO PELIEHNs MOXET BbICTYNaTb JOKAa3aHHbIA (haKT TOrO, UTO OTBET-
UKK 6bIN NULWEH BO3MOXHOCTYM YYaCTBOBATb B apbUTPAXXHOM pa3bupatenbcrse W, COOTBETCTBEHHO,
He MOr peann30BaTb NPaBo Ha 3aLWuTy (Ruje, 2018, p. 500).

B pamkax cBoero aHanu3a H. Pyile o6pallaeT BHUMaHWe HA BCTPeuaroLmecs Ha NpakTuke cu-
TyaLum, OTAMYAKLWMECs NMOBbIEHHON CNOXHOCTbIO, KOFAA 3asBUTENN NPeANOUNTAIOT 06PALLATLCS
HenoCpeaCTBEHHO B rOCYAAPCTBEHHbIN Cy/l, MUHYS NpoLeaypy, npeaycmoTperHyio UDRP (Ruje, 2018,
p. 502). B poccuiickoit npakTMKe, KOTOPYI0, BIPOUEM, COXHO Ha3BaTh eAMHO06pasHoN (Evteeva, 2024,
pp. 139-141), ApKOM UNNKOCTPaLMEN TaKoM CUTYaLN CNYXUT eN0 0 OMEHHOM UMeHU besogon.tv.
JlomenHoe ums .tv asnaetcs ccTLD rocypapcrsa Tysany, afMUHUCTPATOP KOTOPOro Npu3Han npume-
HUMOCTb UDRP K BO3HMKAIOLLM B AAHHOK JOMEHHON 30He CNopaMm, BCIEACTBME Uero akkpeauToBaH-
Hble ICANN apbuTpaxHble LLeHTPbl MOTYT 6bITb MPU3HAHbI KOMMETEHTHBIMU CYAaMI NO PACCMOTPEHNIO
JOMEHHOro cnopa. Mexay Tem B pamkax JaHHOTO Aiena npasoo6nagatenb cepui TOBapHbIX 3HAKOB —
poccuitckoe lopuanueckoe nuuo 000 «becoroH» — NPUHAN pelleHne MHULUUPOBATD CyAebHOe pas-
6UPaTenbcTBO B POCCUNCKOM FOCYAAPCTBEHHOM cyae. OpUCANKLMS POCCMIACKOTO TOCYAApCTBEH-
HOro Cyfa 060CHOBbIBaNACchb HaNMUMeM NUYHOKW W TePPUTOPUANBHON CBA3W cnopa ¢ Poccuitckoi
(Mepepauyeil: Ha HAYaNbHOM 3Tane B KAYeCTBe registrar u registrant CNOPHOrO JOMEHHOTO MMEHM
BbICTYNANM poCCuiickne nuua. HecmoTps Ha nocneayioLyio nepeaayy npas Ha CNOPHOE JOMEHHOe
nMs HOBOMY npaBoobnaaartenio — rpaxaanuny CLUA (registrant), a Takxe cmeHy registrar Ha amepu-
KaHCKYI0 KOMNaHMI0, POCCUICKME CYAbl TeM He MeHee NMPU3HANM 3a NpaBoobnajarenem ToBapHbIX
3HAKOB He TONbKO NPaBO Ha MCK, HO 1 NPABO HA CMOPHOE JOMEeHHOe UMS, YA0BNETBOPUB 3asBeH-
Hble TpeboBaHus.

l13noxeHHOe [eno HArMAZHO WANKCTPUPYET TO, YTO HaNUuue AeNCTBYIOWEro anbTepHATUBHO-
ro MexaHu3ma paspeLleHus JOMeHHbIX CMopoB B pamkax UDRP He UCKNHOUAET BO3MOXHOCTY 06paLye-
HUS 3aUHTEPECOBAHHOIO NMLA B FOCYAAPCTBEHHDBIN CYA, YTO MOXET ObITb 06YCNOBNEHO HE TONbKO
CNOXHOCTbO AieNa, HO U CTpeMNeHnem obecneynTb pacCMOTPEHUE Cropa B IOPUCANKLNN, KOTOPaS,
N0 MHeHW NpaBoobnajaTens TOBAPHOrO 3HaKa, MOXET rapaHTMPOBaTh AN Hero 6onee 6naronpu-
ATHBIN UCXOA Aena. Bcnepctaue 3T0ro BbIGOP MEXAY apoUTPaXeM U roCYAapPCTBEHHbIM CYAOM He-
PenKo HOCUT CTPATernyecKnin XapakTep u onpeaenseTcs COBOKYMHOCTbIO Pa3NNyHbIX 06CTOATENbCTB,

3aknioyenve

Mpoueaypa UDRP perynupyet cneuuduuecknii TUN HapyLeHni NpaB Ha TOBapHble 3HAKM, CBS-
3aHHbIA C Hen06POCOBECTHOM PerucTpaumell n UCNoNb30BaHNEM [JOMEHHBIX MMEH — KUOEepCKBOT-
TUHTOM. TaKue cnyyau npesnonaraeTcs [0KasbiBaTb B paMKax YCKOPEHHOrO pa3bupatenbCTea, B KO-
TOPOM CO3HaTeNbHO B yrogy 3PdeKTUBHOCTI ObINO OrpaHNYEHO UCMONb30BaHNE ONpefeneHHbIX
npoLeccyanbHblX MEXaHU3MOB.

lpoBefieHHOe MCCNefoBaHMe NO3BONAET YTBEPXKAATb, UTO, HECMOTPA HA TepPMUHONOrnYe-
ckne ocobeHHocTi UDRP, oTcbinatowme K aAMMHUCTPATMBHON Npoueaype, No NpaBoBOW Npupoae
AaHHasA Mojenb paspelleHus CnopoB (IYHKLUMOHANbHO COMOCTaBUMA CO Cheuuduueckum BUgoM

% PelueHne Ap6UTpaxHoro cyaa MockoBckoii 06nacTin oT 9 anpens 2025 r. no geny NO A41-68198/2021; cM. Takke pelieHue
Ap6uTpaxkHoro cyfa MockoBckoii 06nactu ot 11 nioHs 2025 1. no Aeny NO A41-68198/2021.
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apbuTpaxa 1 anbTepHATUBHOIO paspelleHns cnopos. Cnopbl, BO3HUKAKOWME B CBA3N C perucrpa-
Leid 1 CNONb30BaHNEM JOMEHHBIX MMeH, MOMHOCTb KM YaCTUUHO BOCMPOU3BOASLLNX TOBAPHbIE
3HaKu, 06nafaloT BCEMI MPM3HAKaMKU YACTHOMPABOBOIO KOH(IMKTA MMYLLECTBEHHOTO XapakTepa
W, CNefoBaTeNbHO, MOTYT 6bITb NPEAMETOM ap6UTPAKHOMO Pa3buUpaTenbCTBa, T. e. 06NafaT CBON-
CTBOM apbuTpabenbHOCTH.

HecmoTps Ha Hanuume KpUTUKMW, B YaCTHOCTW B OTHOLIEHUM OTPAHUYEHHOCTM NPOLEAYPHbIX ra-
PaHTWi, OTCYTCTBUS BHYTPEHHEO anennALNoOHHOTO MEXaHU3Ma, A3bIKOBbIX TPYAHOCTEN U BO3MOM-
HOW NPenB3ATOCTU B NONb3Y 3asABUTENEN, HA OAHO M3 3TMX 3aMeUaHWA He CTAaBUT NOJ COMHeHue
HW NpaBoBYl0 npupody pasbupatenbctsa no npasunam UDRP, Hu 3¢hheKTUBHOCTb 3aN0XKEHHbIX
B HEro MexaHu3moB.

Oco60oe 3HaueHue AN NpU3HaHNUA akkpeauToBaHHOro ICANN apbuTpaXHOro LEHTPa KOMMETeHT-
HbIM CyiOM MMEET ABYX3TanHasA KOHCTPYKLMA COrnacusa CTOPOH, CoYeTalowas npeasapuTtenbHoe co-
rnacue npaBoobnagatens JOMEHHOro UMeHN Ha npumeHeHne UDRP n nocnegyoLiee OfHOCTOPOHHee
BO/MEN3bABNEHNe NPaBoobnafaTens TOBApHOro 3Haka, peanusyemoe B (hopme Mofauu *xanobbl.
JlaHHbI MEXaHU3M [eMOHCTPUPYET TMOKOCTb apbUTPXKHbLIX NPOLEAYP B YCNOBUAX rM06anM3npo-
BAaHHOTO LU(POBOro NPOCTPAHCTBA M NOATBEPXKAAET NPUMEHUMOCTb (PYHKLMOHANBHOTO MOAXOAA
npu onpefeneHny apouTpabenbHOCTU CNOPOB.

AHanu3 pasnuuHbix Mogeneil npumeHeHns UDRP B gTLD, new gTLD u ccTLD nokasan, uto Bapua-
TMBHOCTb HALMOHANbHbIX MOAXOA0B He NPensTCcTBYeT (hOPMUPOBAHNI0 eAMHO06PA3HON NPaBONpY-
MEHUTENbHON MPAKTUKKM B MEXAYHApPOAHOM MacwTabe. B To e Bpems COXpaHeHUe BO3MOXHOCTH
06palleHns B rocyfapcTBeHHble CyfAbl 0becneynBaeT 6anaHC UHTEPECOB CTOPOH W MOBbIWAET Ypo-
BEHb rapaHTUil CyAe6HOM 3aLuTbI.

UDRP npoaonaeT 0CTaBaTbCs YCTONUMBOW M NPU3HAHHONM MOAEbIO IN06ANBHOM0 pearnpoBaHins
Ha KNbepCKBOTTUHT. MonyyeHHble pe3ynbTaTbl NO3BOASAIT paccmatpusatb UDRP He TONbKO Kak 3¢-
(heKTMBHbII MHCTPYMEHT paspelleHns JOMEHHbIX CMOPOB, HO U KakK NpuMep Pa3BUTUS HErocyaap-
CTBEHHbIX (hOpM pa3bmpaTenbcTBa YaCTHONPABOBbIX CMOPOB, KOTOPbIE afanTMPOBaHbl K 0CO6EHHO-
CTAM UU(POBOM IKOHOMUKM.
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CyXeHua BO3M0)KHOCTeI7I TpaanUNOHHOIO OHﬂaVIH-TPEKMHFa BO3pacTaloliee 3HayeHue npmoﬁpenm NHTEpP-
qJeﬁCHble NPAKTUKKU nonyyeHua cornacua n B3aI/IMO,U,EI7ICTBI/IFI C nonb3oBatenem. MIMeHHO B 3TUX NPAKTUKax
BCe ualle NpoABNAKTCA TaK Ha3blBaeMble «TeMHble NaTTepHbI». COOTBETCTBEHHO BO3HMKAET HeoﬁXOﬂMMOCTb
OLUEHUTb, KaK pa3/finyHblie NpaBOBble CNCTEMbI pearupytot Ha I'I0)Z|06Hble BbI30BbI. ﬂOCKOHbe WMEHHO Befyline
OPUCANKLAN 3aal0T OPUEHTUpbLI ana rno6anbHOro perynupoBaHua noseaeHusa B I/IHCbOpMaLI,I/IOHHO-Tene-
KOMMYHWKALNOHHDbIX CeTAX, B TOM 4ucne B CeTU MHTepHeT, KNYyeByw ponb 3aecCb Urpalt EBpOI'IeVICKI/II;I
coto3 1 CoefnHeHHble LLTaTbl AMepuku. icxoas u3 0603HaueHHoN npobnematuki B pabote aHanU3MpyTCs
CXO0ACTBA W pa3nuuuna mexay EBpOI'IeVICKI/IM N aMepPUKaHCKUM noaxodamun K perynupoBaHUI0 TEMHbIX natTep-
HOB. [locTaBfeHHas Lenb o6ycn03v|na Bbl60p WCTOYHUKOB U METOAO0B MCCnefoOBaHMA, KOTOpble BKIOYAKOT
HOPMATKUBHbIE NPaBOBbl€ aAKTbl ECnu CUJA, NPAKTUKY HAaA30PHbIX OPraHOB NO 3adluuTe AaHHbIX, METOANYeCKue
JOKYMEHTbl, Hay4YHble ny6n|/||(au,vm, a TaKXe pe3ynbraTbl COBCTBEHHOIO 3MNUPUYeCKoro aHanmusa. nOC!’IE,[IHI/II?I
0XBaTblBan aHanu3 I/IHTepq)EIZCHbIX NPAKTUK Ha pAaae nonynapHbIX CaI7ITOB n cepsucos. ﬂOI’Iy'-IE‘HHbIe pe3ynbta-
Tbl MOKa3anu, 4to eBpOHEﬁCKaﬂ MoAe/ib 0CHOBbIBAETCA Ha NPEBEHTUBHOM perynnpoBaHun, orpaHnynsatoliem
BO3MOXHOCTb UCNONb30BAHNA MAHUNYNATUBHbIX MPAKTUK Y)Xe Ha CTagnn NPOeKTUpoBaHUA VIHTEp(beI?ICOB, Toraa
KaK aMepUKaHCKasa moaenb npeumyuecteBeHHo beHKLI,I/IOHI/IpyET no nNpuHumMny nocneaytouiero sMellatenbCcrea.
B COBOKYMHOCTK 3TO no3sonuno C(bOpMy!'II/IpOBaTb BbIBOJI O TOM, 4YTO 3¢J¢)EKTVIBHOG perynupoBaHue LI,I/Id)pO-
BOI7I peKnambl Tpe6yeT He CTONbKO OrpaHNYeHua MaHUNYNATUBHbLIX NPAKTUK, CKOJIbKO CTUMYNNPOBAHUA q)op-
MUPOBAHUS TaKOW apXUTEKTYpbl LNGPOBOI CPefbl, KOTOPas OCHOBBIBAETCA HAa MPUHLMNAX NPefCKasyemMocTu,
NPo3pPavyHOCTN U MUHUMU3ALUN AAHHDIX, obecneunBaemblx npuMeHAeMbIM 3aKOHO4AaTe/IbCTBOM W aITOPUTMaMU,
C03laBaeMbIMN TEXHONOTMYECKUMKU KOMNaHNAMN.

KnioyeBble cnosa
TEMHbIE NATTePHbI, MAHUNYNATUBHbIE UHTEP(ENCDI, TPOEKTUPOBAHIE MHTEPENCOB, LMGPOBAs PeKNama,
[aHHble N0Nb30BaTeNed, IepcoHanbHble faHHble, OTK, HeBo6POCOBECTHAA NPaKTHKa

Kondnukt untepecos AsTop co061aeT 06 OTCYTCTBMM KOH(NNKTA NHTEPECOB.
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DARK PATTERNS

IN THE POST-COOKIE ERA:

HOW INTERFACE REGULATION
TRANSFORMS DIGITAL ADVERTISING
IN THE EU AND THE US

Denis V. Korzh

Executive Office of the Civic Chamber of the Russian Federation
7-1, Miusskaya Sq., Moscow, Russia, 125993

Abstract

The transition toward the so-called post-cookie era, driven by the decision of major technology companies to

abandon third-party cookies, is significantly reshaping the architecture of digital advertising. In the context of
narrowing possibilities for conventional online tracking, interface practices for obtaining consent and interact-
ing with users have been gaining importance. However, these practices are increasingly being associated with

so-called dark patterns. Accordingly, there arises a need to assess how different legal systems respond to such

challenges. Since leading jurisdictions set the benchmarks for global regulation of behavior in information and

telecommunication networks, including the Internet, the European Union and the United States play a key role

in this process. In this light, the present study examines the similarities and differences between European and

American approaches to regulating dark patterns. The stated objective has determined the selection of sources

and research methods, which include EU and US legal acts, enforcement practices undertaken by data protec-
tion authorities, methodological documents, academic publications, and the results of the author's own em-
pirical analysis. The latter encompassed an examination of interface practices across several popular websites

and services. The findings indicate that the European model is based on preventive regulation, which restricts

the use of manipulative practices already at the design stage of user interfaces. At the same time, the Ameri-
can model functions predominantly on a post-intervention basis. Taken together, this leads to the conclusion

that effective regulation of digital advertising requires the development of a digital environment architecture

grounded in the principles of predictability, transparency, and data minimization, rather than on restricting ma-
nipulative practices. These processes should be ensured by both applicable legislation and specific algorithms

designed by technology companies.
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BsepeHue

B nocnegHue rogbl uucposas peknama npetepnena CywecTBeHHble TpaHChopmaLmm, 06ycnos-
NeHHbIe KaK TeXHOMOTUYECKUMU MU3MEHEHUsIMI, TaK U 3BOMIOLMENA PerynsTopHol cpeabl. OfHUM
3 Haubonee 3HauMMbIX aKTOPOB, MOBNUSABLIMX Ha APXUTEKTYPY LNGPOBbIX NAATHOPM, CTano no-
CNefoBaTeNbHOe BbITECHEHME CTOPOHHIX COORies', NpeacTaBAAoWMX CO60M TPAAMLIMOHHBIA UHCTPY-
MEHT OTCNIeXMBAHUA NONb30BATENbCKOW aKTUBHOCTU. TaK, KpyNHeliLne TeXHONOTUYECKNe KOpnopa-
Luu, Takue kak Google LLC v Apple Inc., peanu3yioT cTpaTeriin 0Tkasa oT CTOPOHHUX cooRie-(haiinoB
(third-party cookies), 060CHOBbIBaA CBOW EACTBUA HEOOXOAUMOCTbIO YCUNEHNA 3alMUTbl Nepco-
HaNbHbIX JaHHbIX 1 COBNOAEHIUA TPEOOBAHMI KOH(UAEHLMANBHOCTH.

0Z4HaKO HaCcTynNeHne Tak Ha3blBaeMOoil 3MOXN poSt-cookie —yCNOBHOTO 3Tana pa3BnTMA LG POBON
cpenbl, CBA3AHHOO C NEPeXoAoM OT CTOPOHHUX COORie-(haliNnoB K MHbIM TEXHONOTUSIM MOHUTOPUHTA
MoMb30BATENbCKON aKTUBHOCTU — He 03HAMEHOBANO 0TKa3a OT WHBA3WBHbIX NPAKTUK LU(POBOrO
BnUAHMA. Hao60poT, Ha CMeHy cookies npuiwnu 6onee CKPbITbIE, YaCTO HEMPO3pauHble TEXHONOTUN
" NOBefieHUeCKIe NPaKTUKK, BKIOUas LM poBoi oTneyatok (device fingerprinting)?, BeposTHOCTHOE
otcnexusaHue (probabilistic tracking) n apxuTeKTypHble NpUeMbl B NONb30BATEbCKNX MHTepGeiicaX,

' Tlog cookies noHUMAKOTCA HeGONbLME TEKCTOBbIE (hail/ibl, XPaHSALLMECS HA YCTPOINCTBAX, MOAKIOUEHHBIX K MHdOpMaLy-

OHHO-TENEKOMMYHUKALMOHHON ceTn UHTepHeT. Gainbl cookie MOTYT BbINONHATL pa3nuuHble YHKLMK, HaNpUMep 3ano-
MUHATb ieNCTBIUA NONb30BATENA HA BEG-CaWTe, OTCNEXMBATb BBEEHHYI) HA TaKOM CaliTe MHGOPMALLMI0 U ayTeHTUGN-
LMpoBaTh N0Mb30BaTENEN NPU AOCTYNE K COOTBETCTBYIOUM OHNANH-CcepBIUcam. CM. 06 3TOM, B YACTHOCTU, Pa3bsCHEHUS
UPNaHACKO KOMUCCMI MO BONPOCAM 3aluTbl AaHHbIX: Irish Data Protection Commission. (2020). Guidance note: Cookies

LinchpoBow oTneyatok hopmmpyetcs ¢ yueTom Takux napameTpoB YCTPOICTB, Kak MAEHTU(MKATOPbI annapaTHON yacTy,
BEPCMA 0NepaLyMoHHOI CUCTEMbI, BEPCUA YCTAHOBNEHHOTO Ha YCTPOCTBe Gpay3epa, 1 APYruX CUCTEMHbIX 1 annapaTHbIX
napameTpoB YCTPOICTBA. OCHOBHAs CMOXHOCTb B €ro (hopMMPOBaHWM COCTOMT B MOMCKe 6anaHca Mexay YHUKanbHo-
CTbto LM(HPOBOTO OTNEYATKA U YACTOTON U3MEHEHNS NapPaMETPOB, KOTOPbIE MPUMEHAKTCA ANA ero noayyenns. Cm.: Crau-
Aapr baHka Poccun «be3onacHocTb (huHaHCoBbIX (6aHKOBCKMX) onepaumit. O6ecneuenne 6e30MacHOCTU GUHAHCOBBIX
CEPBIUCOB C UCMONb30BAHMEM TEXHONOTMI LiNPOBbIX OTNEeYaTkoB ycTporcTe» CTO BP bOBO-1.7-2023. Mpuka3 baka Poc-
cun «O BBeAeHMM B AeicTue cTaHaapTa baxka Poccun CTO BP BOBO-1.7-2023» o1 1 mapta 2023 r. N 0/1-335.
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HanpaBneHHble Ha COKPbITUE PeanbHOro xapaktepa 06paboTKM JaHHbIX UK 3aTpyAHEHWe OTKasa
0T ee 0CyLeCTBeHUs’.

lIMeHHO B 3TOM KOHTEKCTE CYLLeCTBEHHO BO3POC NHTEPeC K (heHOMeHY TEMHbIX MATTEPHOB, Npea-
CTaBASAOWMX CO60I MAHUNYNATMBHbIE 3NEeMeHTbl An3aiHa WHTepdenca, ucnonbyemble Ans Mcka-
XeHns ¢B060/bl BbIGOPA NONb30BATENS U HABA3bIBAHMSA NOBEJEHUECKMX CLEEHAPUEB, BbIFOAHbIX NO-
CTaBLYMKY UMDPOBBIX YCYT.

Mo faHHbIM EBPONENCKO KOMUCCUN 1 MAPTHEPCKMX OpraHu3aumid’, B 2023 I. aHanu3 399 oHNalH-
Mara3umHoB Moka3san, u4to 40% U3 HUX UCMONb3YIOT KaK MUHUMYM OAMH U3 TPEX Haubonee pacnpo-
CTPAHEHHbIX TEMHbIX MAaTTEPHOB (OT CKPbITbIX MOAMMUCOK /10 CO3AAHNA NOKHOTO UYBCTBA CPOUHOCTH).
Ewe 60nee macwrtabHoe uccnefoBaHme 2022 r., 0XBaTuBLIEe Hanbonee nonynsipHble CainTbl U NPUNo-
XeHUsA Ha TeppuTopun EC, BbISBUNO, UTO 97% W3 HUX NPUBETAIOT K MAaHUNYNATUBHBIM UHTEP(EACHDIM
NpaKTuKam®.

B rno6anbHOM KOHTEKCTe, COMMacHO oTueTy MexayHapofHON CeTi No 3awuTe U o6ecrneyeHnio
cobnioneHus npas notpebutener 3a 2024 r., 76% NpPoaHanM3NPOBAHHbIX CANTOB W NPUNOXEHUN CO-
JepXar TeMHble NaTTepHbIS,

CermeHT cookie-6aHHePOB TaKKe AEMOHCTPUPYET CUCTEMHYI0 Npobnemy. Tak, COMMAcHO HeKOTo-
pbiM OLEHKaM, 72% GaHHepOB COAEPXKAT XOTA 6bl OANH TEMHbII NaTTepH (Berens et al., 2024, p. 8).
Pe3ynbtatbl fpyroro uccnegoBaHus MokasbiBakoT, uto B CLUA TexHMKM Bpode MPUCTbDKMBAHKA
npu noateepxaeHun (confirmshaming) nu6o [ABYCMbICIEHHbIX (GOPMYNUPOBOKE WUCMONb3YIOTCA
B 80,9% yBeOMNEHNI 0 cornacuu Ha cookies (Li, 2022, p. 570).

B coBOKYNHOCTM 3TW Lndpbl CBUAETENLCTBYIOT, UTO B YCNOBUAX TpaHcdopMupyloLeiica undpo-
BOW CPefbl, rae 0TKa3 OT Cookies CONPOBOXAAETCS BHeAPEHNEM HOBbIX NPAKTUK 06PabOTKN fAHHbIX,
HEeCMOTPS Ha BUAWMBIA Yrop Ha KOH(MAEHLMANbHOCTb, TEMHbIE NATTEPHbI MPOAOMKAIT (YHKLM-
OHUPOBATb KaK CUCTEMHBII 1 TNOBANbHBIA WHCTPYMEHT COOPa AAHHbIX U BO3JEMCTBUA CO CTOPOHDI
undpoBbIX nnatdopm.

Hanpumep, Mozilla oTkpbiTo 3asiBNsieT, uTo 6pay3ep Firefox No ymonuaHmio 610KNPYeT N3BECTHbIE METOAbI CHATUS Lnd-

poBoro otneuatka. Cm.: Firefox. (n.d.). Firefox blocks fingerprinting. Retrieved April 4, 2025, from https://www.firefox.com/

en-Us/features/block-fingerprinting/

OpHoBpeMeHHo ¢ 3TumM Google pa3pabartbiBaeT MHNLMaTUBY Privacy Sandbox ¢ Lenbio CO35aHNA HOBbIX BEG-CTaHAAPTOB,

KOTOpble FOMKHbI 3aMEHUTb CTOPOHHNE (haitnbl cookie. Google YKa3blBaET, UTo LieNb NPOEKTa — CAENATh TEKylMe Mexa-

HU3MbI OTCNIXUBAHUA YCTapeBLUMN 1 6J'IOKVIDOBaTb CKpbITble METOAbI OTCNEXUBAHUA, TAKUE KaK Ll,I/ICprBOI;I 0TneyaTok

(https://privacysandbox.com/intl/en_us/).

“ Amtz, P. (2023, January 31). 40% of online shops tricking users with “dark patterns” Malwarebytes.
https://www.malwarebytes.com/blog/news/2023/01/european-commission-goes-after-dark-patterns-in-web-shops

5 Lupiaiez-Villanueva, F, Boluda, A, Bogliacino, F, Liva, G., Lechardoy, L., & Rodriguez de las Heras Ballell, T. (2022).
Behavioural study on unfair commercial practices in the digital environment: Dark patterns and manipulative
personalisation. European Commission. https://data.europa.eu/doi/10.2838/859030

¢ International Consumer Protection and Enforcement Network. (2024). ICPEN Dark Patterns in Subscription Services Sweep.
https://www.icpen.org/sites/default/files/2024-07/ Public%20Report?%20ICPEN%20Dark%20Patterns%20Sweep.pdf

MpucTbbkMBaHME Npu NOATBEPxAeHUM (confirmshaming) SsBNAETCA MAHUNYNATUBHON NPAKTUKOM, NPU KOTOPOIA NOb30-

BaTeN0 BHYLIAETCS YyBCTBO BUHBI U CTbIAA 33 0TKA3 OT NPeJOCTaBNEHNA COMNAcKs, HanpuMep, NoCPeACTBOM dopmynu-

POBOK, NO/IPa3yMeBaIoLLMX HETaTUBHYIO OLEHKY OTKa3a (Li, 2022, p. 566).

[iBycmbIcneHHble hopMynMpoBKYM NPEACTABAAOT COBOM TEMHbIA NATTEPH, KOTOPbIA UCMOMb3YET HEACHDII UMV BBOAALLNIA

B 3a6nyxaeHue A3biK, UTO6bI NOBYANTL NONb30BATENS K ONPEAeNeHHOMY AeACTBUI0. Hanpumep, BMECTO YETKOMO «Co-

TMaceH» U He CornaceH» UCnonb3ylotcs (hpasbl BPoe «NPOJOMKUTL C ONTUMANbHBIMIN HACTPOKAMUY, T «ONTUMANb-

HOCTb» He onpepjesieHa.
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C npaBoBOI TOUKM 3PEHUS TEMHbIEe MATTEPHbI NPEACTaBASIOT CO60N MHOTOACNEKTHOE SBNEHMUE,
HaXOAALLEecs Ha nepeceyeHnin pa3nuuHbix chep NpaBoBOro PerynmpoBaHus, B YaCTHOCTY 3alLuTbl
NepCcoHanbHbIX AaHHbIX, PEryNIMPOBaHUSA KOHKYPEHLMM, NPaB NoTpebuTeneil, a Takke aTuku uudpo-
BOro AM3aiiHa’. Nx npaBoBas KBanuuKaLns 0CNOXHAETCA TPAHCTPAHUUHON Npupoaoin UMdpoBbIX
nnatdopm, a Takke 3HAUMTENbHBIMU Pa3NMUUAMN B NOAXOAAX K PErynmMpoBaHuto B EBponerickom
coto3e 1 CoepnHeHHbIX LLiTatax Amepuku.

B CBA3M C 3TUM B YCNOBUSAX OTKa3a OT COORieS TeMHble NaTTepPHbl NPUOGPETAIOT HE CTONBKO TeXHO-
NIOTMYECKYI0, CKOMTbKO BbIPAXEHHYI0 HOPMATUBHYIO PeneBaHTHOCTb, MOCKOMbKY CTAHOBATCA UHCTPY-
MEHTOM 3aMeLLeHNs NPEXHMX NPaKTUK CO60pa AaHHbIX NPKU OJHOBPEMEHHOM 06X0fe NPUMEHM-
MbIX TPe6OBaHMI, CBA3AHHBIX C NHGOPMUPOBAHHBIM COTMAcMeM, NPO3PAUHOCTbIO U J06POCOBECTHON
KOMMepuecKoil NpakTUkoi. Ha Takom q)oHe 3aKOHOMEpPHO BCTAeT BOMPOC: CMOCOBHbI 1 eUCTBYHO-
lWye npaBoBble MHCTPYMeHTbl EC u CLUA obecneuntb 3dhdheKTUBHOE NPOTUBOAGICTBUE MAHUNYNA-
TUBHbIM NPAKTUKaM UHTEPQECHOro A1U3aitHa, NI e TeMHble NaTTepHbl CTAHOBATCA CNOCO6OM 06-
X0Aa NpeAnucaHnii HOPMaTMBHO-NPABOBOTO XapaKTepa, HaNPaBNEHHbIX HA 3aLLMTY NoNb30BaTeNen?

CooTBeTCTBEHHO, HACTOALLEE UCCNEef0BaHNe HANPaBeHO KaK Ha BbifiBNEHUEe NPaBOBbIX PUCKOB,
NOpoXJaembiX NCNONb30BAHUEM TEMHbIX NATTEPHOB, TaK U HA aHANU3 UHCTPYMEHTOB NPaBOBOIO pe-
arupoBaHus, GOpMUPYIOLLMXCA B OTBET Ha 3TO ABMEHME.

Cnenyer Takxe OTMETUTb, UTO HECMOTPS Ha PACTYLLMIA HAYUHbIA U NPOCHECCUOHANbHbIA HTEPeC
K TEMHbIM NATTepPHaM npeobnajaloliee 6ONbLINHCTBO UCCNEA0BAHUIA KOHLEHTPUPYETCS HA UX noBse-
[IEHUECKMX W TEXHMUYECKNX acneKTax, BKNouas AU3aiiH B3aUMOAECTBUA C nonb3oBatenem (user ex-
perience design, nnu UX-design), uenoBeKo-KoMNbloTepHOE B3aMMOAENCTBIE 1 NOBEAEHUECKYIO KO-
Homuky (Berens et al., 2024). Mpw 3TOM NpeaCTaBAAETCS, UTO HaN6ONbLWNA BKNAA B (hopManu3aumnio
NOHATUS «TEMHble NATTEPHbI», UX TUMONOTM3ALMI0 1 IMNUPUYECKOe 0BHAPYXEHUe B MHTepercax
BHECM paboTbl Au3anHepoB-uccneqosareneil I. bpurkanna, Y. Mpas u ux coastopos (Brignull et al.,
2015; Gray et al., 2018).

B T0 e Bpems NpPaBoBOIl aHaNW3 AaHHOrO peHOMEeHa OCTaeTcs hparMeHTapHbIM M npenmy-
WECTBEHHO MPEACTaBNeH B METOAMYECKMX [AOKYMEHTAX KOHTPOMbHbIX (HAZ30pHbIX) OpraHoB.
OnpeneneHHy0 HOPMATUBHYIO 6a3y B 3TOW CBA3W (DOPMUPYIOT PELEHNs HALMOHANBHLIX OPraHoB
no 3awuTe AaHHbIX cTpaH EC n npaBonpumennTenbHas npaktuka GegepanbHoil TOProBoil KOMMCCUN
CLWA (nanee — @TK).

HacToswas xe pabota npecnegyet Lenb 0603HAUNTb HaNPaBNeHUA CPABHUTENbHO-NPABOBOIO
NCCNef0BaHNUA PerynupoBaHns TEMHbIX MATTEPHOB B YCNOBUSAX NEPEX0fa K apXUTeKType post-cookie
LMpOBOro NPOCTPAHCTBA, COUETAOLEr0 HOPMATUBHO-NPABOBON aHANN3 C OLEHKOW TeXHONMOrU-
UECKUX PelleHnn 1 PbIHOYHBIX Mofeneil noBefeHNs LUdpoBbix Nnathopm. Tem cambiM runoTesa
37OV paboTbl 3aKNKYAETCA B NPEANONONKEHNM, UTO UMEHHO PA3NNUUS MEXAY NPaBOBbIMU CUCTEMAMM
EC n CLUA B yacTu perynupoBaHma 3aluTbl JAHHBIX W 3aLMUTbl NPAB NOTpe6buTenen onpeaensior cTe-
neHb BOCMPUUMYMBOCTY LMBPOBBIX NNATAOPM K NCMONb30BaHNI0 TEMHbIX NATTEPHOB W npeaonpe-
AensioT 3p(eKTMBHOCTb NPABOBOr0 pearnpoBaHus.

B cBO0 ouepenb, HOBM3HA HACTOALLEr0 MCCEA0BAHMA 3aKMIOUYAETCA B UHTErpaLuu NpaBoBoiA
W TEXHOMOTMYeCKOW NepcnekTB, UTO MO3BONSET PACCMATPUBATb TEMHble MATTEPHbI HE TONbKO
KaK npo6nemy Au3aiiHa, HO 1 Kak 0GbeKT NPABOBOTO PErynMpoBaHns B pamKax KOMNAEKCHOW nonu-
TUKM, OPUEHTUPOBAHHON HA obecneyeHre NPO3PauHOCTM 06PABOTKM JAHHbIX U COBNIOAEHNE NPUH-
LMNoB 06POCOBECTHOTO B3aMMOAENCTBUA C NOMb30BATENSMN.

°  Tlop 3TKOW LNPOBOTO AM3aliHa NOHUMAETCA CUCTEMA LIEHHOCTHBIX OPUEHTUPOB, NPeANnonararwux 406poCoBECTHOCTD,
MPO3PAUHOCTb 11 YBAKEHIE K aBTOHOMIN NONb30BaTENs NpU pa3paboTke uHTepeiicos (Gjorgjieski, 2024, pp. 575-578).
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Ananus I'Ip(lﬁJ'IBMaTVIKM nnoaxoAo0B K perynuposaHui

MoHATMe TeMHbIX NaTTepHOB (dark patterns) Bce ualue 0Ka3biBAETCA B LIEHTPE HayUHbIX U NPaBO-
BbIX AMCKYCCUIA O LIMGHPOBOM PerynmpoBaHui.

BnepBble BBeAeHHOe An3aitHepom Fappu bpurHannom B 2010 ., OHO OXBATbIBAeT COBOKYMHOCTb
NpUeMoB NPOEKTMPOBAHMNS NONb30BATENbCKIX UHTEP(HENCOB, HANPABAEHHbIX HA MAHUMYNNPOBaHME
noBe/ieHMeM Nonb3oBatens B UHTepecax onepatopa nnardopmbi (Brignull et al., 2015, pp. 21-23).
CYWHOCTHOW XapaKTePUCTUKOM TaKUX MATTEPHOB SBNAETCS CO3HAaTeNbHOE KOHCTPYMPOBaHWEe BU-
3yaNbHbIX UK CTPYKTYPHBIX PelleHnii MHTepdelica Takum 06pa3om, uTo6bl NONb30BaTENb NPUHY-
Man peLleHuns, NPOTMBOPeyalLMe ero CO6CTBEHHbIM NPEANOUTEHUAM, OXNAAHUAM UNN UHTEpPECaM
(Nouwens et al., 2020, p. 3).

B ycnosuax fAeiicteus O6liero pernameHTta no 3awute AaHHbiX (General Data Protection
Regulation, nanee takxe — GDPR)™ 0cO6Yi0 3HAUMMOCTb NPUOBPETAET BONPOC AEACTBUTENIbHOCTY
cornacus Ha 06paboTKy NepCoHanbHbIX AAHHbIX, KOTOPOE MOXET HbITb MOMYUEHO C MOMOLLbIO NOA06-
HbIX MAHMNYNATUBHBIX NPAKTUK. Tak, B COOTBETCTBUM CO CT. 4(11) u 7(4) GDPR cornacue A0MKHO 6biTb
A06POBO/bHbBIM, KOHKPETHbIM, MH(HOPMUPOBAHHBIM 1 HEABYCMbICNIEHHBIM™, UTO CTaBUT NOJ COMHe-
HWe BO3MOXHOCTb COHMIOAEHUS 3TUX KPUTEPUEB NPU UCMOMb30BAHNN TEMHbIX NATTEPHOB.

CylwecTBylowas HayyHas M NpaKTMueckas nuTepatypa npepnaraeT pasnuyHble Knaccuduka-
LN TEMHbIX NATTEPHOB.

Tak, B pab0oTax HEKOTOPbIX CCeaoBaTeNnen NPeanoXeHo Kak IMNUPUYECKOe, TaK U KOHLEeNTyab-
HOe 060CHOBaHMe paccMaTpuBaembix kKnaccudukaumii (Brignull et al., 2015, pp. 21-23; Gray et al., 2018,
pp. 5-9; Kollmer et al., 2023, pp. 202-205; Edidin et al., 2024, pp. 6-7). OHako Hanbonee pacnpocTpa-
HeHHble TUMONOTMI UCXOAAT U3 CIIeAYIOLLMX KpUTepues (pUcyHoK 1):
= 06MaH (Hanpumep, NCNONb30BaHNE ABYCMbICAEHHbIX OPMYIMPOBOK MM BM3YaNnbHO 3aMacKu-

POBAHHbIX KHOMOK);
= NpUHyXAeHne (BbIHYXAEHHbIE AeACTBIS, HE OTHOCALLMECS K OCHOBHOI ycnyre);
= COKpbITHE (3aTpyHeHMe 0T3bIBA COMNACKA NN BbIXOAA U3 NOAMUCKM);
= acumMMmeTpus uHTepdeiica (BU3yanbHoe UK CTPYKTYPHOE NPENMyLLIECTBO OAHOWM ONLMU Haj ApY-

rumun);
= CO3laHVE NOXHOM CPOUHOCTH UAK CTPaxa YNyLeHHON BbIFOAbI.

Hanpumep, B cepBuce «KWHONOUCK» NOMb30BATENIO NPU PEruCTpaLmMm ans 6ecnnaTHoro npo6Ho-
ro nepuoaa Heo6xoaAMMOo BBECTH laHHbIe GAaHKOBCKOW KapTbl, U MO UCTEUEHWN 3TOTO CPOKA NOANMCKA
NPOANEBAETCA aBTOMATUYECKN, YTO HEPenKO MPUBOAMUT K HEOXWUAAHHBIM CMINCAHUAM [EHEXHbIX
cpescTs (pucyHok 2).

MoXOXWi CLEEHaPHIA MOXHO BCTPETUTL 1 NPU NOKYNKe aBMabunetos (pucyHok 3). Tak, Hanpumep,
nonb30BaTeNb BbIGMpPAET peiic, BBOAMT INUHbIE AaHHbIE, NEPEXOAUT K OnnaTe U BHE3anHO 06Hapy-
)KMBAET, YTO CTOMMOCTb NEepeneTa BblpoC/a B CBA3N C aBTOMATUYECKM aKTUBUPOBAHHbIM CTPAX0BAHN-
em unu CMC-uHdopmmpoBaHnem nnbo BbI6OPOM MecTa Ha 60pTy camoneTa. 1ns 0Tka3a 0T NoA06HbIX
yCyr NoNnb30BaTeN0 HEOOXOAMMO BEPHYTLCS Ha NPEAbIAYLLNNA 3TaN U HAUTN MAN03aMETHYIO FanouKy,
CNPSATAHHYI0 B MHTEp(hence.

" Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with Regard to the Processing of Personal Data and on the Free Movement of Such Data (General Data Protection
Regulation), 2016 0.J. (L 119) 1.

" General Data Protection Regulation, 2016 0.). (L 119) 34, 37.
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PucyHok 1/ Figure 1

OcHoeHble munbl memHbIx nammepHos / Main types of dark patterns
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MpumeuaHue. COCTAaBNEHO ABTOPOM.

MpumeyaTenbHO NOABNEHNE U PErYNSTOPHbLIX TUMONOTMIA, OTPAXEHHbIX, HanpUMep, B NONNTUKE
OTK” 1 HeKOTOPbIX Pa3bACHEHUAX €BPONEMCKUX HaI30PHbIX OPraHOB MO 3aliATe JAHHbIX"™,

CneayeT OTMETUTb, UTO B YCNOBUAX NOCTENEHHOrO 0TKa3a OT CTOPOHHUX cOORie-thannos, 06y-
CNOBNEHHOTO Kak NPaBOBbIMM OFPaHUUEHUSIMM, TaK M MHNLMATUBAMI TEXHONOTMUECKNX KOMMAH WA,
UHTepdercbl CTAaHOBATCA OCHOBHbIM KaHanoM c6opa NoNb3oBaTeNbCKUX NPEANOUTEHUNA U UHbIX
JaHHbIX™,

Takum 06pa3oMm, apxuTekTypa Bbibopa B WHTepdence HauMHaeT BbINOMAHATL Perynnpyo-
Wyt QyHKLMI0, CnocobCcTBys NU60 Co6NIOfEHNI0 NMPUHLMNA NPO3PAYHOCTM, NNBO ero Ha-
pyweHuto. MpaBoBoe 3HaueHMe MHTepdelica Kak KNUueBoro «nyHkTa Bxoga» B UMdpoByio
CpeAyTaKkKe HaXoAUT NOATBEPXAEHME BOGLIEM HAaNPaBNEH M TPABONPUMEHUTENbHON NPAKTUKIA
CT. 6 1 7 GDPR™,

2 U.S. Federal Trade Commission (2021, April 29). Bringing dark patterns to light: An FTC workshop. https://www.ftc.gov/

Mofo6Has TpaHCOpMaLLAs CBA3aHA C TEM, UTO NPU OrPaHIUEHNI TPAAULMOHHBIX UHCTPYMEHTOB OTCNIEKMBAHUSA NMEHHO
uHTep(ercHble peleHna No3BoNAIOT COBUPaTh COrNACKS, HaNPaBNATL NOBEJEHNE N0Nb30BATENS 1 KOCBEHHO U3BNEKaTb
[laHHble uepes AN3aitH-MeXaHUKy B3aMMOfeiCTBIS.

5 General Data Protection Regulation, 2016 0.). (L 119) 36-37.
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PucyHok 2 [ Figure 2

[pumep nodkmouerus nodnucku «sIHAekc.lnc» ¢ 06s3amenbHbIM yKa3aHuem daHHbIX
6axkoeckol kapmol / An example of activating a “Yandex.Plus” subscription that requires
mandatory entry of bank card details
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IpumeyaHue. TIoAroToBNEHO aBTOPOM NPy 06palLeHmn K caity «fAxaekc Mnocy (https://plusyandex.ru/).

Mpu 3TOM NpobnemaTika TEMHbIX MATTEPHOB TECHO CBfi3aHa C BOMPOCaMM 3TUKKU Ludpo-
BOTO AM3aiHa, NMOPOXAAA AWIEMMY MeXAy AWU3aiHOM, OPUEHTUPOBAHHbBIM Ha Nob3oBaTe-
Nns, W AU3aAHOM, HanpaBneHHbIM Ha GU3Hec-Lenu, KOTOpble 3a4acTylo AOCTUTAKTCA 3a CueT
nonb3oBarens.

Bnpouem, UCNONb30BaHME MAHNUMYNATUBHBIX MPAKTUK CTABUT MOA Yrpo3y peanu3auuio 0CHOB-
HbIX MPaB NoMb30BaTeNel, BKNOUas NPABO Ha 3alUTy NEPCOHANbHbIX AAHHbIX. ITO 0COHEHHO
npo6nemMaTiiuHo B OTHOLIEHIN YA3BMMbIX KAaTeropui Nonb3oBaTeseid, B YaCTHOCTI HeCOBEPLIEHHO-
NETHNX, NOXWAbIX NIOAEHN, UL, C MOHWKEHHON LM(POBOI FPaMOTHOCTbIO, Ha KOTOPbIX TaKne npue-
Mbl MOTYT OKa3blBaTb HEMPOMOPLMOHANbHO CUNbHOE BO3AENCTBNE. Tak, B KOHTEKCTE MCCNef0BaHN
Mo KOTHWUTMBHOW MCUXONOTMM U NOBEAEHYECKON IKOHOMUKe 0CO60e BHUMAHUE YAeNseTca Tomy,
KaK apXUTeKTypa OHNalH-BbI6OPA B3aMMOAENCTBYET C HepedNeKCUBHbIMI 3BPUCTUKAMN (aBTOMA-
TUYECKUMU 1 334aCTyI0 HEOCO3HABAEMbIMU CTPATErNSIMIA MbILIEHNS, KOTOPbIMU PYKOBOACTBYETCS
notpe6utenb). ECn nHTepaheiic Co3HaTeNbHO CNPOEKTUPOBAH Tak, YTO6bl BbI3BATb NPEAB3ATOCTb
W UCKA3UTb BOCMPUSATIE BbITOA M PUCKOB, MOXHO YTBEPXAATb, UTO 3TO BO3AENCTBNE HANPABEHO
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PucyHok 3 / Figure 3

lpumep nokynku 6unemos Ha calime aguakomnaxuu «fo6eda», noomeepxoarwul
asmomamuyeckoe npedocmasneHue coenacus Ha AononHUMenbHble ycnyau /

An example of purchasing tickets on the “Pobeda” airline website that demonstrates the automatic
granting of consent to additional services
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Mpumeyarue. TOATOTOBNEHO aBTOPOM NPy 06pALLIEHNK K CailTy aBuakomnanuu «Mobenax (https://www.flypobeda.ru).
Ha NOACO3HaTeNbHble NPOLECChl NPUHATUA PeleHid, KOTOpbIe NONb30BaTeNb He CNOCO6EH KpUTH-
UeCcKn OCMbICINTD.

MoOCKONbKY Takue NPoLecchl He OTPAXAKT PaLMOHANbHOIO BbI6OPA, OHU He MOTYT CAYXUTb
060CHOBaHMEM MAW OMpaBAaHWeM NpUHATOro pewenns (Blumenthal-Barby, 2016, pp. 5-15).
IMEHHO 3Ta NOTMKA NEXMT B OCHOBE aprymMeHTaL MM B HAy4uHOW nuTepatype, YyTBEpKAAtoLEN,
YTO AaBTOHOMMS INYHOCTU NOAPbLIBAETCA NPUCYTCTBUEM UCKYCCTBEHHO BbI3BAHHOI NPeaB3ATOCTH
N MAHWUMYNATUBHBIX 3BPUCTUK B NpoLecce NpuHaTUs pewennii (Brenncke, 2023, pp. 8-9; Cohen,
2019, pp. 33-36, 40-44).

B pesynbrate B AOKTPUHE YCUINBAETCA TEHAEHLMSA K Mepexofy OT perynupoBaHus TexHuue-
CKUX MHCTPYMEHTOB Cexenuns (Takux kak cookie-ainbl) K perynnpoBaHmMio camoro nHtepdei-
Ca KaK NPOCTPaHCTBA NPUHATUSA pelleHna™. B 3TOM KOHTEKCTe TeMHble NaTTepHbl NPeACcTaBAioT
0601 He TOMbKO TEXHUYECKUI UKW AN3aHEPCKUA eHOMEH, HO U NMPABOBYKD KaTeropuio, KOTo-
pas Tpe6yeT nepeocMbiCNeHNs NPUHLMNOB, AENCTBYIOWMNX B paccmMaTpuBaemon cdepe npaBoBo-
ro perynuposaHus.

C yueToM BbILIEN3NOKEHHOTO MOXHO CAeNaTb BbIBOA, YTO OAHWUM U3 Haubonee 3HaYMMbIX TPAHC-
(hOpMaLMOHHbBIX NPOLECCOB B LNGPOBON IKOHOMUKE NOCNEAHIUX NET ABNSETCA 0TKA3 OT MCMO/b30Ba-
HUSl CTOPOHHUX COOkRie-(hannoB — TEXHONOTMM, ReCATUNETUAMM CAYKMBLIEH OCHOBHbIM UHCTPYMEH-
TOM CNI@XeHMs 33 NoNb30BaTENAMM U NEPCOHANMU3aLMM LU(POBOIA peKnambl.

% Cm., Hanpumep: Mathur et al. (2021); Leiser & Santos (2024).
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Bnpouem, faHHbIA CABUM 3HaMEeHYeT cO60M Hauano TaK Ha3blBaeMoW 3MOXW post-cookie, Xa-
paKTepuU3yIoLencs nepeocMbicieHneM cnoco6oB cbopa, 06pabOTKM U MOHETM3aLMM NOoNb30Ba-
TeNbCKUX AAHHbIX. [TPUUNHDI e O0TKa3a OT CTOPOHHUX COORie-(halinoB HOCAT Kak HOPMATUBHbIN,
TaK 1 TeXHOMOTNYeckMin xapakTep. Tak, pacTylas CTpoOrocTb NpaBoBOro perynupoBaHus B cdepe
3alNTbl NEPCOHANbHbIX AaHHbIX B EBPONENCKOM CO03€ 1 OTAENbHbIX IPUCANKLMAX COeanHEHHbIX
LLitaToB AMEpUKI Cenana HeBO3MOXHbBIM [aNnbHellllee MCnonb3oBaHue cookie-thalinos B NpexHem
BUe 6e3 HapyLeHUs NONOXEHNI 3aKOHOAATENbCTBA B 06/1aCTU NEPCOHANbHBIX AaHHbIX. B uacTHO-
cTi, O6LLMIA PernameHT Mo 3aluTe AaHHbIX, NPUHATDIA B 2016 I., ycTaHoBUA B EC cTporue Tpe6oBaHus
K MONYYeHNIo Cornacus Cyo6bekToB faHHbIX, Tpebys 06POBONbHOMO, KOHKPETHOIO, NHPOPMUPOBAH-
HOTO 1 OAHO3HAYHOIO BONEN3bABNEHMS, NOCPEACTBOM KOTOPOro CYy6bEKT AaHHbIX C MOMOLLbIO 3as1B-
NEHNs UK YETKOTO YTBEPANUTENbHOTO ACWCTBUSA AAET cornacke Ha 06paboTKy CBOMX NEPCOHANbHbIX
AaHHbIX (CT. 4, 11 GDPR)Y, uTo, Kak npeacTaBAseTca, pacnpoCTPaHAETCA U Ha Ntobble TEXHONOrUN ce-
XEHUA, BKNouas cookie-thainbl. AHaNoOrMuHble NO COAEPXAHMIO aKTbl CTann npuHUMaTb u B CLUA
Ha YpOBHE WTATOB. [l0NONHUTENbHbIE OrpaHNUeHns 6binn 3aKpenneHbl B upekTuBe 0 KOH(UAeHLM-
aNbHOCTY B 3NEKTPOHHbIX KOMMYHUKaLusX (ePrivacy Directive)®,

B cBOt0 0uepesb, TexHonornueckme kopnopaumu, Takne kak Apple Inc. u Google LLC, oTpearuposanu
Ha pacTyLine HOpPMATUBHbIE W PEnyTaLMOHHbIE PUCKM, BHEAPUB COOCTBEHHbIE OrPaHNUEHMs Ha UCMOfb-
30BaHWe CTOPOHHUX cookie-thaitnos. Tak, Apple Inc. peanu3oBana NPUHLMN KOH(UAEHLMANBHOCTY
no 3ambicny (privacy by design)® 8 3kocucteme i0S B Lenom u 6paysepe Safari B YaCTHOCTH, BK/IOUas
06s3aTeNbHOE NoNyueHune cornacus yepes mexaHnsm App Tracking Transparency (ATT)?. B 10 e Bpems
Google LLC 06bsBNNA 0 NNAHOMEPHOM OTKa3e 0T CTOPOHHUX cookie-thaitnos B 6pay3epe Chrome, pas-
BIBAA a/bTePHATUBHbIE MHULMATMBbI, TaKue Kak Privacy Sandbox v Topics API (https://privacysandbox.
Com), HaNpaBeHHbIe Ha MeHee NHBA3MBHbIE METO/bl NePCOHANN3aLIUN peKnambiZ.

0nHaKo cnepyeT OTMETUTb, UTO Ha (hOHE 0TKa3a KPYMHEMW X TEXHONOrMUECKUX KOMNaHNi OT CTO-
POHHNX cookie-thainoB 6U3HEC aKTUBHO afanTUpyeTcs, Pa3BuBas anbTepHaTUBHbIE METOAbI CHopa
Nonb30BaTeNbCKOM MHAOPMALMN.

B 3TOM CBA3M OOHWM W3 KNIOUEBbIX HanpaBNeHWA CTano YCWUIeHUe Ponu AaHHbLIX NEepBoro
ypoBHs (first-party data), cobupaembix 6U3HECOM HENOCPEACTBEHHO C COBCTBEHHbIX MAAT(HOPM.

v General Data Protection Regulation, 2016 0.). (L 119) 33-35.

' Directive 2002/58/EC, of the European Parliament and of the Council of 12 July 2002 concerning the Processing of
Personal Data and the Protection of Privacy in the Electronic Communications Sector (Directive on Privacy and Electronic
Communications), 2002 0.J. (L 201), 37.

¥ CornacHo CT. 25 GDPR HeO6XOAMMO MPUMEHATb COOTBETCTBYIOWME TEXHUUECKUME W OPraHM3aLMOHHbIe Mepbl, Takue
KaK NceBLOHUMU3ALMSA, NPpeAHa3HaueHHble Ans IdEeKTUBHON peanu3aLumi NPUHLANOB 3aLUTbl AAHHBIX, TAKUX KaK MU-
HUMU3aLVs aHHbIX, N MHTErpaLumu Heo6XopMMbIX Mep 6e3onacHocTy B mpovecc 06paboTki Ans cobniopeHus Tpe6osa-
HWil HA3BaHHOTO PernameHTa 1 3auThl Npas cy6beKToB AaHHbIX (General Data Protection Regulation, 2016 0.). (L 119) 48).
Haue roBops, HEOOXOAUMO COHMIOAATL MPUHLMN KOHDUAEHLMANBHOCTY NO 3aMbICNY UM CNPOEKTUPOBAHHON NpUBaT-
Hoctu (privacy by design).

2 Apple Inc. (n.d.). User privacy and data use. Apple Inc. Retrieved April 5, 2025, from https://developer.apple.com/app-
store/user-privacy-and-data-use/

2 App Tracking Transparency (ATT) aBnsieTcs (hpeiMBOPKOM, KOTOPbIA TPE6YET, uTo6bl MPUNOKEHUS NONYUany ABHOE pas-

peLueHne oT NoNb30BATENS, MPEX/Ee UEM OTCNEXNBATL €ro AaHHbIE HA APYTUX CAWTaX U B APYTUX NPUNOXEHNAX.
B 10 Bpemsa Kak Privacy Sandbox npeactasnset co6oit Habop MHULMATUB Google, HaNPaBNEHHbIN HA CO3A4aHNE HOBbIX
Be6-CTaHAAPTOB ANs peknambl. Topics AP SBNSETCA YacTbio 3T0r0 Habopa, KoTopas No3BonAeT 6pay3epam onpesensit
NHTEpecyloLme nob3osatens Tembl (Hanpumep, «CNOPT» WM «NYTeWeCTBUAY) HA OCHOBE UCTOPUM €ro MPOCMOTPOB,
He nepeaasas Npu 3TOM MHANBUAYaNbHBIE AAHHbIE.
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MpenctaBnaeTcs, uTo Takie AaHHbIe MeHee Npo6aeMaTuHbl C NPaBOBOW TOUKM 3PEHUSA NPK YCNOBUK
060CHOBAHWA 3aKOHHBIX Lenel ux 06paboTKK, NONYUEHUA HAANEXALLero cornacus U cobntoaeHus
WHbIX NONOXeHMI 3aKOHOAATENbCTBA B 06M1ACTI NEPCOHANbHbIX AAHHDbIX.

MapannenbHo yka3aHHOW NpaKTUKe pa3BMBAETCA KOHTEKCTHAA peknama®?, 0CHOBaHHas
Ha cofepXaHuy CTPaHULbl 1 NapameTpax CecCui, a He Ha MCTOPUM NMOBEAEHUs NONb30BaTENA.
JlaHHbIN NOAXOA CPABHUTENBHO C UCMONb30BAHMEM CTAaHAAPTHbIX cooRie-halinoB npeacTaBnseT-
€ MEHee MHBA3UBHbIM 1 MOTEHUMANbHO 6onee COBMECTUMBIM C MONOXEHUAMU 3aKOHOAATENb-
CTBa B 06M1aCTU NepCcOHaNbHbIX AaHHbIX, OAHAKO ero Kommepueckas 3hheKTUBHOCTb BCE elle
06cyxpaerca®,

CneayeT 06paTTb BHUMAHWE Ha TO, UTO B 3TUX YCIOBMAX UHTEpdENCHbIE NPaKTUKKU Npuobpe-
TAlOT NEPBOCTENEHHOE 3HAUEeHUe KaK CNoco6 MoNyueHns COrnacisl U ynpaBaeHns oXuaaHusmmu
nonb3oBaTenei. B T0 e Bpema ¢ NCUE3HOBEHUEM KHEBUAMMbIX» Cookie-halinos BO3pacTaeT AaB-
neHne Ha WHTepdelc Kak OCHOBHOM KaHan KOMMYHMKALMW MeXay nonb3oBaTtenem u Ludposoi
nnatchopmoil.

370 NPUBOAUT K YCUIEHMIO UCMONb30BAHNSA TEMHbBIX NAaTTEPHOB, TaKUX Kak 3aTPyAHEHUE uin co-
3naHne npenatcTeui (obstruction)¥, acUMMETPUA KHOMOK COMMACKA™ 1 UCKYCCTBEHHbIE OrpaHuye-
HUSA B HACTPOIKaX KOHMAEHLNANBHOCTI,

BmecTe ¢ Tem Takue uHTepdelicHbie peweHns, GopmanbHO COOTBETCTBYHOWME 3aKOHOAA-
TEeNbCTBY B 06NACTM NMEPCOHANbHbIX AaHHbIX, (haKTUYECKU NOAPbIBAOT €ro 3¢ eKTUBHOCTD.
IMeHHO NO3TOMY TeMHble MATTePHbI CTAHOBATCA 3HAUMMbIM NPAaBOBbIM W MOAMTUUYECKMM Bbl-
30BOM, CO3/1aBas WAMO3MI0 A06POBONLHOTO COTMAcMs NpU OTCYTCTBUM peanbHoil cBo6OAbI
BbibOpa.

YUnTbIBasA BbIWEN3N0XKEHHOE, BAXXHO OTMETUTb, UTO HA paccMaTpuBaeMOM 3Tane pa3BuTus Lud-
poBou cpefbl npobnema 3noynoTpebnennii B uMdpoBoil pekname He 6bina ycTpaHeHa, a Nulb npe-
Tepnena TpaHcdhopmaumio.

2 KOHTeKCTHas peknama npeactasnsier co6oi TUN TapreTuHra, pu KOTOPOM peknamHble 06bABNEHNS NOKA3bIBAIOTCA B CO-
OTBETCTBUM C COEPXKAHNEM BEH-CTPAHMLLbI, KOTOPYHO NPOCMATPUBAET NOMb30BaTEND. TaKoOM NOAX0A HE TpebyeT oOTChexu-
BaHMA IMYHBIX AAHHbIX 1 NCTOPUM NOBEREHNS.

JLONONHUTENBHO O MEXaHM3MaX PABOTbl KOHTEKCTHOI PeKnambl MOXHO Y3HaTb B CMPABOUHbIX MaTepuanax Google Ads (cm.,

unn Ha noptane «SHpekc.upekt» (fluaekc [wupekt. (2024, 1 ceHTA6ps). Ymo maxoe KOHMeKCMHAs pexknama
u kak ona pa6omaem. https://directyandex.ru/base/articles/kontekstnaya-reklama-chto-eto).

2 Peyb UAET O TOM, UTO KOHTEKCTHAA peknama He 06ecneunBaeT TOro YPOBHS TapreTWHra U NepcoHanu3aLum, KoTopblii
AOCTMIAETCA 32 CYET NOBEAEHUECKMX AaHHDBIX, N03TOMY 6U3HEC OLEHUBAET ee Kak MeHee Pe3ynbTaTUBHYIO C TOUKI 3peHNs
KOHBEPCUi ¥ JOXOAHOCTM, HECMOTPSA Ha ee 60MbLLUYI0 NPABOBY0 COBMECTUMOCTb C MPUHLMMNAMM, KacaKowWwmnxcs 06paboTkm
NepCoOHaNbHbIX AAHHbIX.

% 3aTpy;AHeHne WAK CoO3faHue npensTcreuii (obstruction) npencTrasnaAeT coboi CTPaTernio CO3AHNA UCKYCCTBEHHBIX Npe-
NATCTBUIA N9 0TKa3a OT CoOokies, BKNIOUAIoLLYI0 YCIOXHEHHbIE UMW 3anyTaHHble NPOLEAYPbI OTKIOHEHUS, HanpPaBneHHble
Ha NOBbILIEHWe BEPOATHOCTI COMMACKs NONb30BaTENS.

% ACUMMETPUS KHOMOK COrNacusi ABNAETCS TEMHbIM MATTEPHOM, NPU KOTOPOM KHOMKW COTNAcusi U 0TKA3a BU3yabHO He-
paBHO3HauHbl. Hanpumep, kHonka «CornaceH» MOXeT ObITb BblAeeHa APKNM LBETOM U KPYMHbIM WPNETOM, B TO BpeMs
KaK KHoMKa «OTKNOHUTb» — BbITb TYCKNOM, MENKOI UK CKPLITOI B TEKCTE.

% TloA MCKYCCTBEHHbIMI OFPaHUUEHUAMM NOHNMAIOTCSA MPUEMBI, KOTOPbIE CO3AAI0T NOXKHOE OLyLieHNe feduLuTa nim Cpou-
HOCTM, UTO6bI NOGYANTL MONb30BATENA K HEMEANEHHOMY MPUHATUIO PELIeHNs, He flaBas emy BPeMeHU Ha 06AyMaH-
Hblid BbI6OP. MpUMEpaM1 MOTYT CYXUTb Talimepbl 06paTHOro otcueta («MpeanoxeHue AeACTBYET TONbKO 10 MUHYT!)
NN CYETUMKM OCTATKOB TOBapa («OCTanoch BCero 2 wrykul»).
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B cBOlo ouepenb, TeXxHONOrMYeckas 3aMeHa NoBefleHUYeCKOro TapreTuHra ycununa 3Hauexme
NHTePdENCoB KaK KNoUeBOro NPOCTPAHCTBA NepeceyeH s MHTepecoB 6u3Heca, Npas Nonb30Ba-
Tenei 1 1eaTeNnbHOCTI KOHTPONbHbIX (HAA30PHbIX) OPraHOB. AHaNKU3 e HOBbIX hOPM NOBeAeHIs
uncpoBbIX NNATHOPM N METOAOB UX PErYNNPOBAHUS ABNAETCA HEOOXOAMMbIM YCIOBUEM ANSA NO-
CTPOEHUA ITUYHOW 1 NPABOMEPHON LUcpoBoil cpeabl. Tak, 061afasn KOMNNEKCHON U CKOOPAM-
HUPOBAHHOW CUCTEMOK perynupoBaHus, EC pa3BMBaeT MoJeNb, BKNOUAIOLYIO KaK YHUBEPCaNb-
Hble Tpe60oBaHUA B chepe 3auuThl AaHHbIX, Tak U AnddepeHunposaxHbie (Santos et al., 2025,
pp. 364-367).

06Nt pernameHT MO 3aluTe AAHHBIX, XOTA U HE YNOMMHAET HaNPsMyl TeMHble NaTTepHbl,
B TO )e BPeMs CO3JaeT HOPMATMBHYI0 OCHOBY A/ UX NpeceyeHns yepes npuHLUnbl MUHUMU3A-
LMK OaHHbIX U Tpe6OBAHNI K UX 3aKOHHOM, CNpaBeanuBOi U Npo3pauHoi o6paboTke (cT. 5(1)
GDPR)”.

BaXHO TaKXe yumTbIBaTb, UTO B COOTBETCTBUM CO CT. 7(3) GDPR cornacue fOMKHO 6bITb NErKO OT-
3bIBHbIM M NPEROCTABNATLCA 6€3 KaKOro-nnMbo NPUHYNOEHUA NN UCKKEHUA™, B pesynbTaTe yero,
KaK npeacTaBNseTcs, BO3MOXHOCTb MONMYYeHUs AeNCTBUTENIbHOMO COMMAcMs C MOMOLLbI UHTEp-
(herCHbIX MaHUMYNALUUIA NCKNHUYAETCS.

C npunsTuem 3akoHa o undposbix ycnyrax (Digital Services Act (nanee — DSA))”® n 3akoHa
0 unpoBsbix pbikax (Digital Markets Act (nanee — DMA))®, BcrynuBlwuxX B cuny B 2024 ., pe-
rynupoBsaHme npuobpeno HoBoe N3MepeHue, OPUEHTUPOBAHHOE HE TONbKO Ha 3aLMTy JAHHbIX,
HO 1 Ha NoBefeHUYeCKkne acnekTbl GYHKLMOHMPOBaHUA LpoBbIX Nnatdopm. Tak, B n. 67 npe-
ambynbl DSA TeMHble NaTTepHbl ONPefenstoTcs Kak OHMaH-UHTepdeirchl OHNANH-NnaThopm
1 NPAKTMKK, KOTOPbIE CYLIECTBEHHO MCKAXAKT UNM YXYALWAKT — HAMEPEHHO AN (haKTUueckn —
CNOCOGHOCTb MonyuaTenen ycayr genatb CAMOCTOATENbHbIA U 0CO3HAHHBIA BbHIGOP MW NPUHK-
MaTb peweHmns®.

B ctatbe xe 25 DSA 3aKpennsietcs NpsMoil 3anpeT Ha MCNoNb30BaHWE TEMHbIX NATTepHOB™
B yacTHOCTM, NpeaycMaTpUBAETCs, UTO NOCTABLYMKI OHNANH-NNATGOPM HEe JOMKHbI TPOEKTUPOBAT,
OPraHM30BbIBATb AN IKCMNYATUPOBATb CBOM OHNANH-UHTEPdENCh TaKUM 06pa3oM, UTo6bl 3T0 BBO-
AWNOo B 3a6NyXaeHUe NN MAHUNYNUPOBANO0 NOMb30BATENAMN UX YCIYT, UNKU TAKUM 06pa30oM, uTo6bI
370 MHbIM 06Pa30M CYLIECTBEHHO UCKAXANO0 MW 3aTPYAHANO BO3MOXHOCTb MOMb30BaTeNel NpuHu-
MaTb CBOHOHbIE 1 060CHOBAHHbIE PeLIeHNs.

B cBow ouepenb, DMA, B yacTHOCTM B CT. 6, BBOAWUT 06f3aTenbCTBa ANS «NPUBPATHUKOBY
(gatekeepers), Bkniouas 3anpet Ha HaBA3blBaHME MOAMMACOK WK 3aTPYAHEHME OTKA3a OT YCAyr,
UTO MOXET TaKXKe KBanU(uLNPoBaThCa KaK UCMONb30BAHNE TEMHbIX NATTEPHOBY,

7 General Data Protection Regulation, 2016 0.J. (L 119) 35.

% General Data Protection Regulation, 2016 0.). (L 119) 37.

2 Regulation 2022/2065, of the European Parliament and of the Council of 19 October 2022 on a Single Market for Digital
Services and Amending Directive 2000/31/EC (Digital Services Act), 2022 0.). (L 277) 1.

% Regulation 2022/1925, of the European Parliament and of the Council of 14 September 2022 on Contestable and Fair Markets
in the Digital Sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 0.J. (L 265) 1.

o Digital Services Act, 2022 0.). (L 277) 18.

= Digital Services Act, 2022 0.). (L 277) 58-59.

»  Digital Markets Act, 2022 0.). (L 265) 34-36.
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BmecTe 3Tu aKTbl hOpMUPYIOT HOPMATUBHYI NMPaBoOBYl0 6a3y ANs obecneueHuns LudpoBoil
cnpasennusoctu (digital fairness)*, rae KNiUeBbIM NOHATUEM ABNAETCA «APXMTEKTYPa BbIGOPa»®™.

Bnpouem, BaXXHO 06paTuTb BHUMAHUE Ha TO, YTO OTNPABHON TOUKOM B NPAaBOBOM 3aKpenneHum
npo6nembl TeMHbIX NaTTePHOB B EC CTanu peleHns HaLMoHanbHbIX Haf30PHbIX OPraHOB Mo 3aluu-
Te AaHHbIX B pamkax GDPR. Tak, Hanpumep, HaunoHanbHas KOMUCCUA NO NePCOHANbHBIM AaHHbIM
n csobomam ®pauuun (Commission nationale de l'informatique et des libertés) owtpadosana
Google LLC n Meta Platforms, Inc.*® 3a cookie-6aHHepbl, rae NpuUHSTUE GbINO 06NErUYeHO, a 0TKa3
3aTPyAHEH, UTo 6bIN0 NPU3HAHO HapylWeHuem TpeboBaHN K O6POBONLHOMY, KOHKPETHOMY, MH-
(hOpMMPOBAHHOMY U HeABYCMbICIeHHOMY cornacuio (cT. 4(11) n 7 GDPR) u ePrivacy Directive®,
PeweHne Komuccun no 3awute nepcoHanbHbIX AaHHbIX pnaHaum B oTHoweHun Meta Platforms,
Inc.”, kacaloweecs NepcoHaNU3MpPOBaAHHONM PeKnambl, Takke NOKa3ano HefoNyCTUMOCTb BBeAe-
HUs nonb3oBatenei B 3abnyxaeHne OTHOCMTENbHO OCHOBAHMA 06PAbOTKM [aHHbIX, UTO MOXET
HapywwaTb He TONbKO MpaBuUNa 3aWMTbl AAHHbIX, HO U NPUHLMNbI KOHKYpeHUMU. [laHHble pelue-
HUS POPMUPYIOT NPAKTUKY NPU3HAHUS HE3AKOHHBIMU MHTEPDENCHBIX 31eMEHTOB, HaNPaBNEHHbIX
Ha 06xo0f TpeboBaHMi cornacus.

B 70 e Bpems perynuposaHue TeMHbIX NatTepHoB B CLUA ocywecTBnseTca B ycnosusx (parmeH-
TMPOBAHHON HOPMATUBHOI CPefbl, e KOMNETEHLMM pacnpefeneHbl Mexay henepanbHbIM ypoBHEM
(8 nepsyto ouepeab npakTuka OTK) 1 3aKOHOAATENbCTBOM OTAENbHbIX LITATOB™,

XoTa thefepanbHOe 3aKOHOAATENLCTBO HE COAEPKUT NPAMOro 3anpeta Ha UCNOAb30BaHUE TeM-
Hbix natTepHoB, OTK nocnenoBaTenbHO KBaNU(ULMPYET UX KaK HEAOOPOCOBECTHbIE UK BBOASLLME
B 3a6nyxzaeHne fenctaus. Tak, 8 2022 r. OTK BbinycTMAa pasbsacHeHNs, NPAMO yKa3blBatowine Ha Ha-
PpYLIeHNe TEMHbIMI NATTEPHAMMU HOPM JO6POCOBECTHON KOMMEPUECKOM NPAKTUKM U CTaHAAPTOB UH-
(hopMUPOBAHHOTO COrnacKs, aKLEHTUPYS BHUMAHWE Ha 3aTPYAHEHUU OTMUCKM, MCUXONOTMYECKOM

% B HacTOALMA MOMEHT EBpOMeiicKkas KOMUCCUA aKTUBHO aHaNU3MpyeT AeiCTBYyIolee 3aKOHOAATENbCTBO O 3aluuTe NpaB
notpe6uTeneil Ha NPeAMET ero NPUroAHOCTM B LUNAPOBYIO IMOXY. [laHHAA UHULMATUB], N3BECTHAs Kak Fitness Check of
EU consumer law on digital fairness, HanpaBneHa Ha OLEHKY TOro, HAaCKONMbKO I((EKTUBHO TeKyLee 3aKOHOAATENbCTBO
(BKnouan [lnpexTuBy 0 HEMO6POCOBECTHO KoMMepueckoi npakTuke (Directive 2005/29/EC, of the European Parliament
and of the Council of 11 May 2005 concerning Unfair Business-to-Consumer Commercial Practices in the Internal Market and
Amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of
the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (Unfair Commercial Practices
Directive),2005 O.). (L 149) 22) NpoTMBOCTONT HOBbIM BbI30BaM, TAKIM KaK TEMHbIE NATTEPHbI U MAHUMYNATUBHbIE UHTEP(ENCI.
Cm.: European Commission. (2022, November 28). Consumer protection: Commission launches a public consultation on the

% B paboTax OTeNbHbIX aBTOPOB (M., Hanpumep: Kahneman, 2013, pp. 8-29) noapo6HO 1 NOCNE[0BaTeNbHO Pa3BUBaETCA
KOHLenNuua apxutekTypbl Boibopa (choice architecture), KoTopas Hen36eXHO NPUCYTCTBYET B N1060/ CUCTEME, Te NONb-
30BaTeNAM NPeoCTaBAETCA BbIGOP.

3% Tlo peleHMio OPraHOB rOCYAAPCTBEHHON BRacTu Poccuitckoit Gefepaunn opraHusauua Meta Platforms, Inc. npusHana
3IKCTPEMUCTCKOIA, ee ieATeNbHOCTb 3anpelieHa Ha Tepputopun Poccuu.

¥ General Data Protection Regulation, 2016 0.). (L 119) 34, 37.

3 Directive on Privacy and Electronic Communications, 2002 0.J. (L 201), 37. Cm. 06 3tom: Data Privacy Manager. (2022, January
12). CNIL fines Google and Facebook a total of €210 million over cookies. https://dataprivacymanager.net/cnil-fines-
google-and-facebook-a-total-of-e210-million-over-cookies/

® rish Data Protection Commission. (2023, January 4). Data Protection Commission announces conclusion of two inqui-
ries into Meta Ireland. https://www.dataprotection.ie/en/news-media/data-protection-commission-announces-conclu-

“  Federal Trade Commission Act § 5, 15 U.S.C. § 45(a).
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[ABNEHUM, Ae30PUEHTUPYIOLMX 3NeMEHTaX AU3aiHA U NOXHOM NPeACTaBNeHnM 0 NpaBax Nnosb3o-
Batensa”.

B cBOl0 ouepesb, fAeN0 B OTHOWeEHNN Amazon.com, Inc. 3a NCNONb30BAHNE TEMHbIX NATTEPHOB
npu ohopMNeHnn 1 oTMeHe NOANMCKN Ha Amazon Prime cTano NpeuefeHTHbIM; B HEM BrepBble
KaK 4acTb aprymeHTauun sIBHO 6biN MCNOMb30BaH TEPMUH «TEMHble MaTTepHbI», Onpeaensiemble
KaK «06MaHHbI MHTepdenc»*2. AHanornuHbIn UCK 6bin nogaH npotus Adobe Inc.* Ocoboe BHUMAHKE
OTK ynenuna n TikTok Inc., BbISBUB 3neMeHTbl HTEPdENica, 3aTpyaHAOLME NU3MEHEHNE HACTPORK
KOH(MAEHLMANBHOCTU U HEA0BPOCOBECTHO BOBNEKAIOLIME HECOBEPLIEHHONETHUX NOMb30BaTeNel.
Jlocyne6Hoe yperynupoBaHue ¢ TikTok Inc. BKNtouano BbiNAaTy 3HauMTeNbHOW CYMMbI KOMMEHCaLN
1 U3MeHeHUs B UHTeptence™.

Ha ypoBHe wWTaTOB Haubonee pas3BMTOE PerynupoBaHue MO paccMaTpyuBaemomy BOMpoCy
npeacTaBneHo B KanudopHuu, rae Bnepebie B aMepUKAHCKOIW MPaKTUKe Ha YPOBHE 3aKOHA LiTa-
Ta 6binM paspelleHbl BOMPOCbI MCMONb30BaHNA TeMHbIX natrepHoB (California Consumer Privacy
Act® n California Privacy Rights Act*). Ha 310 e 06palLaloT BHUMaHWE 1 HEKOTOPbIe UCCNeoBaTeny
(Tran et al., 2024, pp. 4-5).

CnepyeT OTMETUTb, 4TO AreHTCTBO Mo 3awWuTe KOHGMAeHUManbHOCT KanudopHum mcnonb-
3yeT TEpPMUH TeMHble MATTEPHbI» U NpefnaraetT KpUTepUN WX BbiBNEHUA". AHanornuHole
NONOXEHU TNOABNAKTCA M B 3aKOHax WTaToB Konopago, KOHHEKTUKYT, Bupmxuuus
1 10Ta*, uTo, KaK GbINO OTMEUEHO Bbille, CBUAETENLCTBYET O JOPMUPOBAHNU (hparMeHTapHOro,
HO B HEKOTOPOIA CTENEHN CKOOPAUHMPOBAHHOTO NOAXOAA K PErynMpoBaHNi0 MaHUNYNATUBHbIX
NpaKTuK.

Bnpouem, BaXHO TaKXe NoAYEPKHYTb, UTO AaHHbIA MOAXOA AenaeT NPaKTUKY NpaBonpUMeHe-
Hus 6onee KasyuCTUUHOM 1 3aBUCMMON OT KOHKPETHBIX AN, CO3/1aBas MeHee Npefckasyemyio cpeay
ANns L1chpoBbIX Nnathopm.

C yyetOM M3NOXEHHOTO CnefyeT OTMETUTb, UTO peweHuss (pPaHLY3CKOM W  MpnaHa-
CKOW KOMWUCCUA TNpUBENM K MNOBCEMECTHOMY W3MeHeHWo uHTepteicoB cookie-6aHHepoB

2 United States v. Amazon.com, Inc., No. 2:23-cv-00932 (W.D. Wash. filed June 21, 2023).

“  United States v. Adobe Inc., No. 5:24-cv-03630-BLF (N.D. Cal. filed July 11, 2024). Cm. Takxe: U.S. Federal Trade Commission.
(2024, June 17). FTC takes action against adobe and executives for hiding fees, preventing consumers from easily
cancelling software subscriptions [Press releasel. https://www.ftc.gov/news-events/news/press-releases/2024/06/ftc-

“  In Re TikTok, Inc., Consumer Privacy Litig., No. 1:20-cv-04699, ECF No. 161 (N.D. ILL. July 28, 2021).
% Cal. Civ. Code § 1798.140(1) (2025), https://cppa.ca.gov/regulations/pdf/ccpa_statute.pdf

7 (California Privacy Protection Agency. (2024, September 4). Enforcement Advisory No. 2024-02: “Avoiding Dark Patterns:
Clear and Understandable Language, Symmetry in Choice”. California Privacy Protection Agency. https://cppa.ca.gov/pdf/

B 3TOM JOKYMEHTE areHTCTBO PasbsCHAET, kak NpUMeHATb npuHLunbl California Privacy Rights Act ans BbISBNEHUA U NPeLOT-
BPALLEHIA TEMHbIX NATTEPHOB, @ TAKKE NOAYEPKIUBAET, UTO OHY OLLEHUBAIOTCA N0 MX IPGEKTY, @ He N0 HAMepPEeHNAM.

% (Cm.: Colo. Privacy Act, ch. 483, 2021 Colo. Sess. Laws 3180 (codified at Colo. Rev. Stat. § 6-1-1301 et seq. (2023)).,
Connecticut Data Privacy Act, Pub. Act No. 22-15, 2022 Conn. Acts 109 (Reg. Sess.) (codified at Conn. Gen. Stat. §§ 42-
515-525 (2023))., Virginia CDPA (2023), Utah Consumer Privacy Act, 2022 Utah Laws 1911 (codified at Utah Code Ann.
§§ 13-61-101-404 (2023).
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B EBpone®. B 70 xe Bpema aena OTK cnoco6cTBoBanu pedopme UHTEptencoB Ha amepuKaHCKuX
canTax, 0C06eHHO B cdhepe INEKTPOHHOI KOMMEPLMM 1 NOANMCHBIX CEPBUCOB.

B cBOI0 ouepenb, AaHHble N3MEHEHUS AeMOHCTPUPYIOT pacTyliee BAMSHUE NPABONPUMEHNTENb-
HOW MpPaKTUKW Ha [W3ailH, paHee CYMTABLINACA WCKMIOUMTENbHO Chepol OTBETCTBEHHOCTU 6M3-
Heca u UX-komaHp (user experience teams)®. OHOBPEMEHHO C 3TUM MPOCNEXNBAETCA (HOpPMUPO-
BaHMEe MEeXJYHapOAHOro TPeHAa Ha pa3BuTMe 6onee NMPo3pauHblX W 3TUUHBIX UHTepdencos, rae
OrpaHnyeHne NPUMeHeHUs TEeMHbIX NATTePHOB CTAHOBMTCA BaXHbIM 37E€MEHTOM B 06ecneueHni
CNpaBeAn1BOiA U C6aNaHCMPOBAHHOM apXUTEKTYPbI NNATOPMEHHOTO B3aUMOAENCTBUS.

Bmecte ¢ TeM npumeHsiemMble CaHKLMOHHbIE PEXUMbI B paccMaTpuBaemoil cdhepe 06LIeCTBEHHDIX
OTHOLUEHWA B aHANM3MPYEMbIX OPUCANKLMAX BCE Xe pa3nuuatotca. Tak, Npyu eBponeickom noaxoae
HapyLEeHUs MOTYT NOB/EYb afMUHUCTPATUBHbIE WTPadbl, B YAaCTHOCTH, LOCTUTAOLLME 4% OT ro6anb-
HOTo ro0Boro o6opota komnaxuu (ct. 83(5) GDPR)®, unun 0 6% cornacHo cT. 74 DSA® u 10% B cooTBET-
CTBMM €O CT. 30 DMA*, uTO Cpeaun NPoUEero Co3AaeT BbICOKMI YPOBEHD PETYNATOPHOTO AaBNeHNS.

B cBOIO ouepe/b, NPy aMepuUKaHCKOM MOAX0Ae CaHKLMM, KaK NPaBMo, HOCAT MHAUBUAYANbHbIA
XapaKTep ¥ OnpefenstoTca B KaXAOM KOHKPETHOM Aene, OfHaKO NoTeHuManbHbie CyMMbl KOMMEH-
CaLMn U NpeanncaHns o pecTpykTypu3aunun uHTepdencoB AenawT UX 4OCTaTOUHO IDHEKTUBHDIM
WHCTPYMEHTOM®. [Ty 3TOM pa3fnune B NPaBOBOIA NPUpPOJEe HOPM — aAMUHUCTPATUBHOIO NpaBa B EC
1 KOHKYPEHTHOro/noTpe6utenbckoro npasa s CLUIA — npuBOAUT K Pa3ninyHOI MHTEPNPETALN TPAHNL

“ Hanpumep, B fekabpe 2024 I. hpaHLy3Cckas KOMUCCUA MO NePCOHANbHbIM JaHHbIM 11 CBOHOAAM HanpaBuna hopmanbHble
YBENOMAEHUS psfY u3pateneil ¢ Tpe6oBaHNEM NPUBECTU cookie-6aHHepbl B COOTBETCTBUE C 3aKOHOAATE/IbHbIMU Tpe-
60BaHMAMU (OHU JOMKHBI NO3BONATH TAK e NErko OTKIOHATb COOkies, KaK 1 MPUHMMATb UX, He UMETb BBOAALLETO B 3a-
6nyxaeHne othopmneHns). JaHHoe 06CTOATENCTBO OHO3HAUHO NOBYAMIO BE6-PECYpPCbl BHECTI U3MEHEHNS B MHTED-
heicol. Cm.: CNIL. (2024, December 12). Dark patterns in cookie banners: CNIL issues formal notice to website publishers.

0 Hanpumep, B okta6pe 2021 r. OTK BbinycTMAa 3aABNEHME 06 Y)KECTOUEHUI PEryNNPOBAHUA B OTHOLIEHUM TEMHbIX naT-
TEPHOB NN 0(hoOPMNEHNM NOANNCOK, TPEOYS, UTOObI NONb30BATENbCKME NHTEPdENChI NPEAOCTaBAANM NOHATHYIO MHGOP-
Mauuio, obecneunsany 4o6poBoONbHOE COracue U NPocToi cnocob otmerbl. Cm.: U.S. Federal Trade Commission. (2021,
October 28). FTC to ramp up enforcement against illegal dark patterns that trick or trap consumers into subscriptions
[Press release]. https://www.ftc.gov/news-events/news/press-releases/2021/10/ftc-ramp-enforcement-against-illegal-

B ceHabpe 2022 r. OTK ony6nuKoBana oTyeT, B KOTOPOM JEMOHCTPUPYETCA POCT KONMYECTBA COBEPLIEHHO CKPbITbIX MK 3a-
MaCKMPOBaHHbIX MHTepdercHbIX npuemos. CM.: U.S. Federal Trade Commission. (2022, September 15). FTC report shows rise
in sophisticated dark patterns designed to trick and trap consumers [Press release]. https://www.ftc.gov/news-events/

B umione 2024 1. coBMecTHbI 0630p OTK, MexayHapogHOW ceTi no 3alute U o6ecneyeHmnto co6M0AeHUs npaB notpe-
6utenein n TmobanbHas ceTb obecneueHns 3awnTbl KoHguaeHumanoHoctn (Global Privacy Enforcement Network) Bbi-
ABUN PACNPOCTPAHEHHOCTb MWL OTAEMbHbIX TeMHbIX NaTTepHoB. Cm.: U.S. Federal Trade Commission. (2024, July 10). FTC,
ICPEN, GPEN Announce Results of Review of Use of Dark Patterns Affecting Subscription Services, Privacy [Press release].
https://www.ftc.gov/news-events/news/press-releases/2024/07/ftc-icpen-gpen-announce-results-review-use-dark-

% UX-komawnbl (user experience teams) NpefcTaBnAIT 060/ rpynmbl CNELMANUCTOB, OTBETCTBEHHbIX 33 POEKTUPOBaHME
M0/b30BaTENbCKOTO ONbiTa. WX 3afaueil ABNAETCA cAenaTb NPoayKT (CailT, NPUNOXEHNE 1 T. [1.) yA06HbIM, TOHATHbIM 1 3¢-
(heKTUBHBIM 111 KOHEUHOTO NONb30BATENS.

2 General Data Protection Regulation, 2016 0.). (L 119) 83.

% (1. 74 DSA (Digital Services Act, 2022 0.). (L 277) 94).

% (Cr.30 DMA (Digital Markets Act, 2022 0.). (L 265) 51-53).

% Kak, Hanpumep, B BbilueynomaHyTbix aenax Adobe, No. 5:24-cv-03630-BLF (N.D. Cal.), Amazon, No. 2:23-cv-00932 (W.D. Wash.).
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AONYCTUMOTO. Tak, B OTNNYME OT eBPOMNEICKOr0 NOAXO0AA, FAe aKTUBHO (HOPMUPYETCA NPeBEHTUBHAS
(ex ante) mogenb ¢ feTanbHO pernameHTaume nHTepdencHbIX pelennii (Hanpumep, Kak 6110 oT-
MeueHo Bblle, nonoxeHus GDPR, DSA u DMA chopmynupytoT feTann3npoBaHHble 3anpeTbl U 061-
3aHHOCTM, KOTOPbIE OrPaHNUNBAIOT MCMOMb30BAHNE MAHUNYAATUBHBIX UHTEPDEACHBIX PeLeHuil),
aMepPUKAHCKNIA NOAX0A NPeNUMyLLECTBEHHO CTPOUTCA Ha PerynMpoBaHum ex post (Kak yKasbiBanoch
Bbile, B npakTuke OTK 1 3aKOHOAATENbCTBE OTAE/bHbIX WTATOB), NPEACTAaBAAOLEM COBOI TAKON
CNoco6 NpaBonNpUMEHeHNs, NPU KOTOPOM COOTBETCTBYIOLME KATErOPUI HOCAT OLEHOUHDIN XapaKTep
1 NO3BONSAIT KBaNU(NULMPOBATb NOBEAEHMUE KaK HeAOMYCTUMOE TONbKO NOCNe BbIABAEHUS NOCNes-
CTBUI NS KOHKYPEHLMI NN NoTpebuTenen,

Takum 06pa3oM, CpaBHUTENbHbINA aHanu3 noaxonos EC u CLUA BbIBNSET Kak CXOACTBO (KOHCEH-
CYC OTHOCUTENbHO HEAONYCTUMOCTI MAHUNYAATUBHOTO NOBEAEHNSA), TaK U pasnuume (yHuBepcanusm
B EC u dpparmenTapHocTb B CLLIA, npeBeHTMBHbIE Mepbl B EC 1 perynupoBaHue ex post B CLLA) mexay
HUMN.

BmecTe ¢ Tem Ha hOHE U3NOXEHHOrO 0COHEHHO BAKHO NOAYEPKHYTb, UTO NPO6EMA TEMHBIX NaT-
TEepHOB TPebyeT He CTONbKO NPUMEHEHUA Mep PerynupoBaHns ex post, peannsyembix NocpescTBom
NPaBONPUMEHUTENBHON NPAKTUKK, CKONMbKO (POPMUPOBAHMA MPEBEHTUBHBIX Mep, HAanpaBneHHbIX
Ha NpefoTBpaLLEHME MAHUNYAALMIA HA 3Tane Pa3paboTKn MHTEPdENCHBIX peLeHui.

Tak, onupasAcb Ha pe3ynbraTbl aHanKu3a, MOXHO NPeANOXUTb HECKONbKO B3aMMOAOMOMHALWMX
MOAX0A0B, HAMPAB/EHHbIX HAa OrPaHUYeHne MaHUNYNATUBHBIX NPAKTUK W YKpenneHue nosb3oBa-
TeNbCKOW aBTOHOMUW. B 4acTHOCTH, B YCNOBUSAX NMPOAOMKAIOLLErOCs 0TKa3a OT CTOPOHHUX Cookie-
(haiinos, NOBbILEHNA MHTEHCUBHOCTH PEryNUPOBaHUs 1 06LLECTBEHHOTO 3aNPOCA Ha ITUYHYIO Lind-
poBYyI0 cpedy LenecoobpasHbiM NpeacTaBnAeTca pasBuTe Kak TEXHONOrMYECKMX, TaK U NPaBOBbIX
NHCTPYMeHTOB obecneyeHns 6anaHca Mexay UHTepecamn GusHeca, rocyfapcTea U Nonb3oBaTenei.
OZHMM 13 TaKWUX NepPCneKTUBHbIX HANPaBNEHWUI BUANTCA BHEAPEHUE NPUHLMNOB 3TUYHOMO AN3ali-
Ha B npouecchl pa3paboTKM N0Nb30BaTENbCKUX MHTEP(ENCOB, CTABALEr0 BO MaBY YIMa aBTOHOMUIO
nonb30BaTens, NPo3payHoCTb 06paboTKM AaHHbIX U MUHUMU3ALNIO PUCKOB.

YKa3aHHOe BK/IOUAET CO3AaHNe CUMMETPUYHBIX MHTEPdeNcoB BbIGOPA, OTKA3 OT NpesyCTaHoB-
NEeHHbIX OMUMIA, BU3yaNbHOE paBHOBECHE KHOMOK COMMacis, a Takke CTPYKTYPUPOBAHWE KOHTEH-
Ta 6€3 CO3,aHNA NOXHOTO OLLYLEHNA CPOUHOCTY UNN faBneHus. B nuteparype nogo6Hble peweHus
OMUCHIBAKTCA KaK MPUMepbI Tak Ha3biBaeMblX CBETbIX NaTTepHoB» (cM., K npumepy, Edidin et al.,
2024, p. 26).

Kak yxe 6bi10 0TMeUeHo, NpUHLMN KoHMUAEHUMANbHOCTU No 3amblicy (privacy by design)
ABNSAETCS HOPMATUBHO 3aKPenaeHHbIM OPUEHTUPOM ANl MUHUMU3ALNI BO3JENCTBUS HA NoBe-
JEeHUYECKY0 aBTOHOMUIO NONb30BaTens®. TeXHONMOTNYECKUM e JOMOMHEHMEM K peanu3aLnm 3To-
ro NpuHUMNa npeAacTaBnseTca UCnonb3oBaHWe UCKYCCTBEHHOTO MHTeNNneKTa U aBTOMAaTU3npo-
BaHHbIX MHCTPYMEHTOB M0N1b30BATENbCKOMO ayauTa uHTepteicos (user experience audit, unu UX
audit)®® ana BbIABNEHNS TEMHbIX NATTEPHOB, KOTOPbIE MOTYT 6bITb MHTErPUPOBAHDI B NPOLEAYPbI

% B lOpUANYECKON NUTEpaType TePMUH «eX ante» MPUMEHSIETCA ANs 0603HAUEHUs MPEBEHTUBHBIX MEXaHU3MOB perynn-

pOBaHMA, AENCTBYIOWMX 0 BO3HUKHOBEHUS HApYLWEHWUS W HAaNpaBNEHHbIX HA MpeaynpeXxaeHie NOTEHLMANbHbIX 310-
ynotpe6nexui (Hanpumep, yCTaHOBEHNE CTaHAAPTOB NPOEKTMPOBaHUA UHTepdencoB). HanpoTus, «ex post» o3Haua-
€T Mepbl, NPUHUMAEMbIE NOC/E COBEPLIEHNS HAPYWEHNSA, TaKie KaK PacciefoBaHus, cyaebHble Mcku v caHkuuy (Baldwin
etal,, 2011).

¥ 3ToMy nocBsweHa CT. 25 GDPR. Cm.: General Data Protection Regulation, 2016 0.J. (L 119) 48.

Monb3oBaTenbckui ayanT MHTepdeiicoB NPeACcTaBnseT cob60i CUCTEMATUUECKYH OLEHKY MHTEP(ENCHBIX PELIEHNI Ha Npea-

MET MX COOTBETCTBUA HOPMATUBHbIM TPE6OBAHNSAM, CTaHAAPTAM 103a6UAUTH 1 ITUYECKUM MPUHLUNAM NPOEKTUPOBAHNS.
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oLeHKu Bo3eiicTBuA (data protection impact assessment) u MUCNONb30BaTbCA AN1A BHYTPEHHErO
KOHTpons®.

B cBOt0 ouepefb, OAHMM U3 HanpaBNEHNI MHCTUTYLMOHANBHOTO Pa3BUTMS MOXET CTaTb cepTudu-
KaLus nonb30BaTeNbCKnX MHTEPencoB 1 NoBeeHUeCKNX Mogenei L poBbix NnatdopM, BKNiouas
CO3[jaHMe OTPACNeBbIX CTAHAAPTOB, Pa3paboTKy YEK-NUCTOB W YUaCTUE CTOPOHHUX UL, B OLEHKE UH-
TepdercHbIX peleHnid. Takon NOAXOA MOXET MO3BONNTb CUCTEMHO CAEPXKMUBATb MAHUNYNATUBHOE
NoBeJeHNe 0 ero BbixoAa Ha PbIHOK®,

B T0 e Bpems 6u3Hecy HeO6X0AUMO BbICTpanBaTb 60nee CbanaHCUPOBAHHbIE MOAENN MOHETU3A-
LK, COBMECTMMbIE C IPaBaMu nosnb3oBareneil (Hanpumep, KOHTEKCTHYIO peKnamy 1 paboTy C AaHHbIMU
nepsoro yposHs (first-party data)), ncxoaa U3 [O6POCOBECTHBIX U 0BOCHOBAHHbIX MOJb30BATENbCKMUX
OTHOLUEHWIA. B 3TOM KOHTEKCTE TeMHble MaTTepHbl YTPAUMBAKOT CBOK 3hHEKTUBHOCTb, MOCKONbKY 3KO-
HOMMKA BHUMAHMA CMeLLaeTcs K hopMUpoBaHmio JOBEPUTENbHbIX CBSA3€H C nonb3oBatenem®,

Takum 06pasom, NepcrneKkTUBblI PerynupoBaHus peknambl Ha COBPEMEHHOM 3Tane pa3BuTUSA
chepbl MHPOPMALMOHHO-KOMMYHUKALMOHHBIX TEXHOMOTUI ONPEeAensTCs He CTONbKO 3anpeTom
OTAENbHbIX NPaKTUK, CKONbKO (hOPMMPOBAHMUEM COIMAcOBAHHON apXWUTEKTYpbl LUPOBON Cpefbl,
OCHOBAHHOIA Ha YBAXEHNUN aBTOHOMUYN NONb30BaTeNs. Kak npenctaBnseTcs, B LEHTPe 3TOM apXuTek-
TYPbl 4OMKHbI HAXOAUTBCA KNIOUEBbIE MPUHLMMBI NPELCKA3YeMOCTH, TPO3PAUYHOCTI U MUHUMU3ALUM
JaHHbIX, 06ecneynBaemble NPUMEHSEMbIM 3aKOHOAATENbCTBOM 1 aNTOPUTMaMM, CO3AABAEMbIMM TeX-
HONOTNYECKNMMN KOMMAHNAMN.

B TO e Bpemf CMHeprusi 3TUYHOTO [W3alHa, BO3MOMHOCTEN WCKYCCTBEHHOTO WHTENseKTa
1 NPaBOBbIX rAPaHTUIA 3aWWKUTbl NPaB NONAb30BATENEN MOXET CO3/aTb YCMOBUSA, NPU KOTOPbIX Lnd-
poBas peknama nepecTaHeT 3aBUCeTb OT MAHUNYNALUMIA U NePeraeT K B3aMMHbIM OTBETCTBEHHOCTH
1 AOBEPUIO.

3aknioyenve

YunTbiBas BbILEM3NOKEHHOE, BaXHO MOAUYEPKHYTb, UTO (DEHOMEH TEMHbIX NaTTepHOB npea-
CTaBNsAET CO60I 3HAUMMYIO NPaBOBYI0 NPOGNEMy, BO3HUKWYIO Ha (hoHe TpaHcdopmaumu uudpo-
BOW peknambl 1 nepexoAa K Tak Ha3blBaeMoil 3noxe post-cookie. i3HauanbHo ABAAACH Npo6nemoit
AM3aliHa NONb30BaTeNbCKIUX NHTEP(ENCOB, TEMHble NaTTEPHbI NPUOGPENYN BbIPAXXEHHYIO HOPMATUB-
HYI0 PeNeBaHTHOCTb B CBA3M C WX LWINPOKIM NPUMEHEHNEM Ans 06Xoaa TpeboBaHW K NOAYyUYeHUIo
COrNacus, COKPbITUA peanbHbIX NPaKTUK 06paboTKN AaHHbIX U CO34aHUA HEPABHbIX YCMOBNI NP OCy-
LLeCTBNEHNI BbIGOPA NONb30BATENEM.

MpoBefeHHOe CPAaBHUTENIbHO-NPABOBOE UCCNE0BaHNe NO3BONUMO0 NPUATY K PAAY KNKOUEBbIX Bbl-
BOJ10B, KacaloLLMXCA NPaBOBbIX PUCKOB, CYLECTBYIOWMX NOAX0A0B K PerynupoBaHiio B EBponeickom

% BKNloueHMe aBTOMATU3MUPOBAHHBIX MHCTPYMEHTOB NOMb30BATENbCKOTO ayAuTa UHTEP(EICOB B NPoLeaypbl OLEHKN BO3-

[eACTBIS MO3BONSAET He TONbKO NOBbICUTb IP(EKTUBHOCTb BbIABNEHNA MAHUNYNATUBHbIX NPAKTUK, HO U NPOAEMOHCTPU-

poBaTb CO6IOAEHNE OPraHN3aLMAMI NPUHLIMNA NOAOTUETHOCTY, 3aKPENNEHHOTO, B YACTHOCTH, B CT. 7 GDPR (Cm.: General

Data Protection Regulation, 2016 0.). (L 119) 37).
6 JImeeTcs B BUAY MCNONb30BaHUE NPEBEHTUBHbIX MEXHU3MOB KOHTPONSA KauecTBa, CONOCTaBUMbIX C NPAKTUKOR cepTudnKa-
LAV B MHbIX BLICOKOPUCKOBbIX Chepax (Hanpumep, B 06M1ACTIA MEAULMHCKIX U3AENI MU UHAHCOBBIX YCIYT), 4TO N03BONA-
€T MUHVMU3MPOBATb PUCKM ANA NONb30BaTeNeil elle 10 Hauana MaccoBOr0 NPUMEHEHNA COOTBETCTBYIOLLNX PeLeHIH.
Mof06HbIA CABUT OTPAXAET TEHAEHLMIO K NepeopueHTaLn 61usHec-mogeneil ¢ KpaTKoCPOUHON MaKCUMU3aLMmn KNNKOB
I KOHBEPCUi Ha JONFOCPOUHOE YKPEneHe NoNb30BaTenbCkol N0ANbHOCTM, YTO COOTBETCTBYET Kak MPUHLIANAM, Kacalo-
umcs 06pabOoTKIM NEPCOHANbHBIX JaHHbIX, TAK 11 IKOHOMUYECKO NOTUKE YCTONYMBOTO L(POBOTO PhiHKA.

61

88 ARTICLES



Liuchposoe npaso. Tom 6, N@ 2, 2025, c. 72-90
[. B. Kopx [ TemHble naTTepHbl B 3n0xy post-cookie

coto3e 1 CoepnHeHHbIX LUTaTax AMepuKy, a TaKKe NepcnekTuB 60pbebl C MaHUMYAATUBHBIMU UHTEP-
(heliCHbIMM NPAKTUKAMU, CPEAM KOTOPbIX BUAUTCA HEOGXOAMMBIM OTMETUTb CeayioLe.

1.

OTKa3 OT CTOPOHHMX cOORie-paitnoB M cmelleHne (oKyca Ha MHTEpdeNc Kak OCHOBHOW
WHCTPYMEHT B3aMMOAENCTBIA C NOMb30BaTeNeM NPUBEM K 3HAUUTENIbHOMY BO3PACTAHNI0 3HA-
UNMOCTW TEMHBIX NATTEPHOB. OHU CTanu KKUEBbIM CNOCO6OM 06xofa TPe6oBaHNA K UH(OP-
MUPOBAHHOMY COMMACHI0 1 NPO3PAUYHOCTU 06PabOTKM AaHHBIX, UTO 06YCOBUNO AKTUBU3ALMIO
[eATeNbHOCTY KOHTPONbHbIX (HAA30PHbIX) OPraHOB B 06€UX aHANU3NPYEMbIX OPUCAMKLNAX.

. TemHble naTTepHbl NpPEACTaBAAOT CO60/ MHOTOACMEKTHOE MPaBOBOE ABMEHWE, 3aTparunBaio-

wee chepbl 3aWMTbl fAHHBIX, KOHKYPEHTHOrO NPaBa, NPaB NoTpe6uTenen 1 TUKKM LUGPOBOro
Qn3anHa.

B EC OHM paccMaTpuMBalOTC NPEUMYyLLECTBEHHO KaK HApYLIEHWUs NONOXKEHUI felCTBYIOLEro 3a-
KOHOZAATEeNbCTBA, KACAIOLLMXCA AENCTBUTENIbHOCTI COMNACUS U NPO3PAYHOCTI 06PaBOTKI AAHHDIX.
B CLUA OTK kBanudmumpyet nx kak HesobpoCoOBECTHbIE UM BBOASLLME B 3a6NYXKAEHNE KOMMEP-
yecKue npaKTuKu.

. AHanu3 cyne6HbIX U afMUHUCTPaTUBHBIX cnopoB B EC u CLUA nokasan, uto npaBonpuUMeHu-

TeNbHas NpaKTMKA OKa3biBAaeT 3HAUMTENbHOE BAUSHME HA NOBefeHWe LUdpoBbiX nnatdopm
1 cnoco6cTBYeT pedhopMMpoBaHmio MHTePdENCHbIX PELIEHNI B CTOPOHY 60Mbluei NPO3pauHoCTy
1 YBAXXEHNA K BbIGOPY No/b30BaTeNS.

. TIpuMeHeHNe WCKNIOUNTENbHO Mep PEerynupoBaHus ex post, peanusyemblX MOCPEACTBOM

NPaBONPUMEHUTENbHON MPAKTUKK, HEAOCTaTOUHO — HEO6XOAUMO CO3[jaHUe NpPEeBEeHTMB-
HbIX Mep, HanpaBneHHbIX HA NPeAoTBpalleHNe MAHWUNYNALNMA Ha 3Tane pa3spaboTku UHTep-
(herCcHbIX peLeHnit.

. HecmoTpsa Ha pasnuuns B NpaBOBbIX CMCTEMAX W MOAX0AaX, HabnoaaeTca GopMmupoBaHue 06-

LEero MexzyHapoaHOTo BEKTOpa B CTOPOHY NPU3HAHNA HEAONYCTUMOCTY MaHUNYNATUBHOTO WH-
TepdeiiCHOTO NOBeAeHUs 1 HeOBXOAUMOCTM 06ecreueHns NPo3PauHoOCT 06PABOTKM AaHHbIX
1 3aWWUTbl aBBTOHOMMI NMOMb30BATENS.

B 3aknioueHne NpefcTaBseTCs BaXKHbIM MOAYEPKHYTb, UTO HA COBPEMEHHOM 3Tarne pa3BuUTHUS

chepbl MHGOPMALMOHHO-KOMMYHUKALMOHHBIX TEXHONOMUIA B YCNOBUAX, KOTAA MHTEP(ENC BbICTY-
NMaeT KNioueBbIM 3MEMEHTOM B3aMMOAENCTBUA C MONb30BATENEM, KOMMIEKCHOE pelieHue npobne-
Mbl TEMHbIX MATTEPHOB SBNAETCA HEOGXOAUMbIM YCNOBUEM NS NMOCTPOEHUS CHANAHCUPOBAHHOM,
3TUYHOI 1 NPaBOMEPHON LM(POBOI Cpesbl.
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AHHOTaUWA

Cratba NOCBALEHA aHa/N3y NPaBOBOro peXxunma BUPTYa/IbHOrO UrPOBOro MMyLLeCTBa Kak oco6oro Baa BUPTY-
aNbHOro MKpa, o6na,qa|om,ero YHUKA/IbHbIMUW XapPaKTEPUCTUKAMK N NPaBOBbIMK aCnNeKTaMu. AKTyaI'IbHOCTb paﬁOTbI
onpeaenaetca OTCyTCTBMeM YETKOro HOPMaTUBHO-NPAaBOBOro perynupoBaHus o6op0Ta BUPTYyanbHOro UrpoBoro
UMyLLeCTBa U ero 3aLunTbl B yCNOBUAX CTPEMUTENbHOIO Pa3BUTHA FeﬁMI/IHF-I/IH,[IyCTpI/II/I B LI,I/ICprBOI;I cpene, 4To CO-
3£|aéT npaBoBble npo6enb| N yrpo3bl 3aKOHHbIM UHTEPECAM MWU/INTNOHOB FIOﬂb3OBaTEI18171. LlerlbIO uccnepoBaHnA
ABNAETCA BblABNEHNE KNOUEBbIX XapPaKTepPUCTUK BUPTYalbHOMO UrpoBOro umyllectea n onpeaeneHne aaekBat-
HbIX MPAaBOBbIX MEXaHU3MOB €ro 3aluTbl NOCPEACTBOM aHA/U3ad KaK MeXAYHAPOAHbIX, TaK U HalWOHA/IbHbIX
noaxoAoB K perynupoBaHuio AaHHOIO (bEHOMEHa. METOAOI'IOFI/IH BKMOYaeT CpaBHMTeanbII?I aHanu3 cyuecTsy-
oLwmx KOHLI,E‘I'ILI,I/II?I NpPaBoOBOro perynupoBaHna BUPTYanbHOro UrPoOBOro MMyLLeCTBa, CMCTeMaTUeCKoe u3yyueHue
Monb30BaTeNbCKUX COFHaLUEHI/II?I BeayLwmnx UrpoBbix I'IﬂaTdJOpM, KpMTMHECKVIVI aHa/ln3 NpaBOMepPHOCTN npumeHe-
HUA TPAAULNOHHBIX TEPMUHOB «COBCTBEHHOCTbY 1 UMYLLECTBO» B LIU(POBON CPefe, @ TaKke UCTOPUKO-NpaBo-
BOI7I aHa/n3 pa3BuTA NOAXOAOB K perynnpoBaHunto Lll/lepOBbIX aKTNBOB. OCHOBHbIE pe3ynbraTbl onpenenawT Bup-
TyalbHOE UrpoBOE NMYLLECTBO Yepe3 COBOKYNMHOCTb €ro XapaKTepuCTuK: 3IKOHOMUYECKYH0 LeHHOCTb, BO3SMOXHOCTb
nepenaun n OT4yyYXAeHUA TPETbUM NULAM, a TaKXe CylleCTBOBaHWe UCKNIOUMTENIbHO B npefenax BUPTya/ibHOro
UrpoBoro NPoCTpPaHCTBa. ﬂpOBep,éHHblﬁ dHanun3 BbIABNAET rpaHULbl OPUCAUKLNN BUPTYaNbHbIX UTPOBLIX MUUPOB,
MeXaHu3Mbl 06ecrneyeHns 6anaHca 3aKOHHbIX nHTepecoB pa3pa60T'—II/IKOB N PAAO0BbLIX I'IOﬂb3OBaTEﬂeI7I. ABTOpOM
[ONONHNTENIbHO NPOBOANTCA UCTOPUYECKaA Napannesb mexay «LI,VI(prBOI;I BNaCTblO» pa3p360T'~WIKOB W KoHUen-
Lelt HeZIBUKXMMOTO UMYLLLECTBA B CTPaHax o6Luero npasa (real estate). UiccnefoBaHme pasrpaHUuMBaeT pesynbra-
Tbl I/IHTem'IEKTyaﬂbHOVI neaTenbHOCTU pa3pa60Tl{I/IKOB Ha CO3[aHHble UMUK LI,Md)pOBbIe 06beKTbl 1 npaBa Noib30-
BaTEﬂeVI, AeTannu3npya mexaHu3mbl BnageHua, yCtaHoB/IEHHbIE B NO/1b30BaTENIbCKNX COMMalleHnax. B 3akntouenmne
chopmynmpoBaHbl Kntouesble AedUHULNM, ONPefensiolne NPaBOBOI PEXUM BUPTYaNbHOMO UrPOBOTO UMYLLE-
CTBa, a4 TaKXe npeanoxeHbl NpakTnyeckne pekomeHaauu no CoBepLieHCTBOBAHUIO NPAaBONPUMEHEHNA U 3aK0-
HOJaTeNbHOr0 yperynupoBaHua, HanpaBieHHble Ha afieKBATHYIO0 3alUUTYy nNpaB Mrp0K03-n0Tp€6|/|Tene|7| C yuetom
YHUKaNbHOI NPUPOLbI BUPTYANbHOMO UTPOBOTO UMYLLECTBA U €T0 PACTYLLEN IKOHOMUYECKON 3HAUMMOCTH.

KnioyeBble cnosa
Mariueckuit Kpyr, BAPTyanbHOE UrPOBOE UMYLLECTBO, CBO6OAA JOTOBOPA, NOMb30BATENbCKOE COMMALLEHNE,
3alyuTa Npas noTpebuTeneil, UMyLLECTBEHHbIE NPaBa, 3aKOHHbIN NHTEPeC

KoHdpnukT unTepecos ABTOp CO061AET 06 OTCYTCTBUM KOHMKTA UHTEPECOB.

(DuHaHcupoBauue liccneoBanme He MMeeT CIOHCOPCKOM MOE XK.

91


https://crossmark.crossref.org/dialog/?doi=10.38044/2686-9136-2025-6-2-91-111&domain=pdf&date_stamp=2025-06-30

bnarogapHocTb ABTOp BblpaaeT 6narogapHocTb B. B. ApXxunoBy 3a LEHHeWwWwne 3ameyaHns
NPV NOArOTOBKeE HACTOALLEN PaboTbl.

[ina uuTNpoBaHuA Maros, A. ). (2025). BupTyanbHoe MPOCTPAHCTBO W WrPOBOE  MMyLLE-
CTBO: aCMeKTbl MPABOBOTO perynupoBaHus. Lugposoe mpaso, 6(2), 91-111.

Moctynuna: 03.04.25, npuHATa B neyartb: 21.05.25, onybnnkosaHa: 30.06.2025

ARTICLES

VIRTUAL SPACE
AND IN-GAME PROPERTY:
ASPECTS OF LEGAL REGULATION

Astemir Zh. Pagov

Saint Petersbhurg State University
7-9, Universitetskaya Embankment, St. Petersburg, Russia, 199034

Abstract

This article examines the legal regime of virtual in-game property as a distinctive phenomenon of the digital en-
vironment, characterized by specific attributes and legal implications that differentiate it from traditional forms

of property. The study's especially relevant because of the absence of clear statutory regulation governing the

transfer, exchange, and alienation of virtual in-game assets and the mechanisms for their legal protection amid

the rapid expansion of the gaming industry in digitally mediated markets. This regulatory gap generates legal un-
certainty and exposes the legitimate interests of millions of users to heightened risks. The purpose of the research

is to identify the core characteristics of virtual in-game property and to determine adequate legal instruments

for its protection by analyzing both international and domestic approaches to regulating this phenomenon. The

methodology combines: comparative analysis of existing regulatory concepts addressing virtual in-game property;

a systematic review of end-user license agreements and terms of service of leading gaming platforms; a critical as-
sessment of the doctrinal and practical appropriateness of applying traditional categories such as “property” and

“ownership” to digital environments; and a historical analysis of the evolution of approaches to digital assets. The

principal findings define virtual in-game property through a set of cumulative features: economic value, functional

transferability and potential alienability vis-a-vis third parties, and existence exclusively within the boundaries of
avirtual game space. The analysis also delineates the jurisdictional contours of virtual game worlds and identifies

mechanisms for maintaining a balance between the lawful interests of developers and ordinary users. Additionally,
the author draws a historical parallel between developers' “digital power” and the common-law concept of real

estate, highlighting structural similarities in control over access, use, and exclusion. The study differentiates the

developers’ intellectual creations embodied in digital objects from users’ entitlements, detailing the possession

and use models embedded in contractual user agreements. The article concludes by proposing key definitions

shaping the legal regime of virtual in-game property and offering practical recommendations for improving law

enforcement practice and legislative policy, aimed at ensuring effective protection of player-consumers’ rights

while accounting for the unique nature of virtual in-game assets and their increasing economic significance.

Keywords

magic circle, virtual gaming assets, freedom of contract, user agreement, consumer protection, property rights,
legal interest
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Beeaenue

CornacHo aHanuTUYecKum oLeHkam nnatopmbl Newzoo, k koHLYy 2026 . 06bEM MUPOBOTO PbiHKA
urp coctasmut 205,7 MApa A0A., @ YACIO UFPOKOB B MUPe JOCTUTHET 3,79 mapa'. C yueTom npegcTas-
NEHHbIX MOACYETOB KAXKYLAACA paHee MHOMMM UccneaoBaTensm B chepax IKOHOMMKIA, KyNbTYpono-
TUN W IOPUCTIPYAEHLAN B OHTONIOTMYECKOM NOHUMaHNK HecepbesHoii (Arkhipov, 2019b, p. 14) Tema Bu-
Aeourp TpaHchopmupyetcs B npeaMeT Pa3niuHbIX JUCKYCCUI KaK Ha YPOBHE NEKLMOHHbBIX 3aHATII
B YHUBEPCUTETE, TaK M Ha YPOBHE MEXAYHAPOAHbIX KOH(EPEHLMIA.

OfHMM 13 BOMPOCOB, C KOTOPbIMU MPUXOAUTCA CTANKMBATLCA HE TONbKO B PaMKax COLMANbHO-TY-
MAHUTAPHOTO UCCNEROBAHMUA, HO U HA NPAKTUKE, ABNAETCA NPo6neMa NoAXOAALLEro MexaHU3Ma pery-
NNUPOBaHMA 060POTa BUPMYANIbHO20 U2POB020 UMylWecmea. Tak, B 60NbLIMHCTBE OHNANH-BUACOUTD
Bpone Call of Duty: Warzone, Counter-Strike 2, Dota 2 nonb30BaTenn UMeoT BO3MOXHOCTb NpHUo6pe-
CTW HanpsMyio 33 peasbHble ieHbr onpeaeneHHbI 067MK AN NePCOHAXA UTPbl UAK NH6ON APYToM
aTpuUBYT, CYLECTBYIOWNA B UTPOBOM NPOCTPaHCTBE. CTOUMOCTb TakuX aTpMbyTOB pPasHUTCA B 3aBU-
CUMOCTI OT HANNYUA YHUKANBHOW CNOCOBHOCTY, KAUECTBA, YPOBHS, KOCMETUUECKOM COCTABNSAIOLIEN.

Ha BaXHOCTb pblHKA BMPTYaNbHOTO MrPOBOr0 WMYLLECTBA YKa3blBAaeT TOT (haKT, uTo B MapTe
2025 1. 061as KanuTanu3auusa poiHka ckuHos (0T skin — «koxa») B urpe Counter-Strike 2 npesbicuna
4,3 mapa fonn.2 AKTyanbHOCTb UCCNeA0BaHuUsA, MOMUMO NPOUEro, NOATBEPKAAETCA PE30OHAHCHON MHU-
LMatnBoiA nrposoro coobuiectsa Stop Killing Games. B 2025 1. neTuuus B pamkax nporpammbl European
Citizens’ Initiative cobpana 1,4 MAH NOANUCENA, YTO NO3BONUIO HANPAMYIO HanpaBuUTb B EBponeiickyio
KOMUCCUIO NpefnoxeHue 0683atb pa3paboTumkoB Bugeourp 6o obecneunBatb MOMHOLEHHYIO
ocnaliH-NoARepXKKY NPOEKTOB, TM60 PACKPbIBATDL X MCXOAHbINA KOA, NPEROCTABAAS UTPOKAM BO3MOX-
HOCTb CaMOCTOATENbHOIO TexHuueckoro obcnyxmsaxus (https://www.stopkillinggames.com/).

MpaBoBOK pexum LcpoBoK cpebl NpeaonpeaensieT 060pOTOCNOCOOGHOCTb UTPOBbIX 0GHEKTOB,
0COBEHHOCTI KOTOPbIX PaBHbIM 06pa3oM BAUAKOT HA HOPMATUBHOE perynuposBaHne BUPTYanbHOMO
UrpPOBOr0 NMPOCTPAHCTBA, KaK YacTh LMcpoBoiA cpeabl. Tak, 3afaua N06Oro aBTopa COCTOUT B TOM,
uT06bI €ro ChHOPMUPOBAHHOE HAYUHOE MHEHME MO UTOrY CTAN0 NPOAYMAHHbIM 1 OTPedneKCUpPoBaH-
HbIM 3HaHWeM ynuTaTens, uTo, B CBOIO OYepefb, CTAHET YaCTbK0 HAYYHOr0 AUCKYPCA B LWNPOKOM CMblC-
ne. Mo3tomy Ans NOBbIWEHNA YPOBHA HAYYHOCTU 3HAHWUA HEOOXO[MMO NPEACTaBUTb MHOrO06pasune
KpUTUUECKN OLEHEHHbIX WA U KOHLENLNIA, TAKKE UCMONb3YA CPAaBHUTENbHO-NPABOBON METO/,.
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[oHATMeE BUPTYaNbHOTO UIPOBOIO NPOCTPAHCTBA

AHanu3 n NoMcK peleHns KOHMANKTA MeXy peanbHbiM 1 BUPTYaNbHbIM HEBO3MOXHbI 6€3 UETKMX
AeUHNLNI COOTBETCTBYIOLLMX KAaTErOPNIA U MOHUMAHUS CYTU NPO6BEMbI, MOCKOMbKY, TOMUMO OTCYT-
CTBMA YHMBEPCANbHbIX NPABOBbIX CPEACTB, MO3BOMALNX YPEryNupoBaTh Cepble 30Hbl, C KAXAbIM
JHEM MHOXATCA KONNMU3WUK, BOSHUKAKOLLME HE CTOMbKO U3-3a BbICTPOTbI HAYYHO-TEXHUYECKOrO Npo-
Liecca, uTo Takke BaXHO, CKOMbKO M3-3a OTCTaBaHUs Pa3paboTKM YCTOMUMBBIX COLMANbHbIX peryns-
TOpPOB, B YAaCTHOCTM NPaBOBbIX. Hixke 6yayT npefcTaBaeHbl onpefeneHus, peneBaHTHble Ans Lenen
1 3a/1a4 aHHOI HayuHOWN PaboTbl.
BupmyanbHoe uepogoe npocmpaHcmeo eCTb HeYTo, CUMYNUPYeMoe KOMMbITEPHbIMM anropuTma-
Mi1, CO3AAOLMMN MHUMYIO ANst U3 MUECKON PeanbHOCTY NAOLLAAKY, 06beNHSIOLLYI0 NoNb30BaTeNner
C LeNblo KOMMYHUKALLMKU MeXay co60l M cCamoil NPOrPaMMOM, @ TaKKe NMOMOTatoLLyH0 BbICTPaUBaTh
UrPOKY CBOK MCUXONOTNUECKYI0 WAEHTUYHOCTb (Shevtsov, 2018, p. 102) B npoLiecce ocywwecTBneHus
AeiCTBUN B ONpeaeneHHbIX rpaHnLax dyHKLUMoHana urpbl.
Mo MHeHuto IaBapAa KacTpoHOBbI, BUPTYanbHble MUPbI UMEKT TPU ONpeAensiolne xapakrepu-
CTUKM:
= uHmepakmueHocmb (interactivity): BMPTYanbHbIA MUP CYWECTBYET HAa OAHOM KOMMblTEpE,
HO BO3MOXEH A0CTYN YAANEHHO, T. €. Yepe3 UHTePHET-COeMHEHIE, TAKKe O4HOBPEMEHHO C Npu-
CyTCTBMEM 6GONbLIONO KOMMUYECTBAa MOMb30BaTe/el-aBaTapoB®, KOTOpble OCYLIECTBAAT [03BO-
NeHHble eACTBMA Yepe3 BBOJ KOMaH, NoNb3yACh CNeLuanbHo NpeHa3HaueHHbIM YCTPONCTBOM
BPO/Ie KOMMbIOTEPHOI MblLIK, KNABUATYpbI, FredMnaga u T. a.;

= ¢husuuHocms (physicality): nonb3oBatenu-asatapbl NOAYYAIOT JOCTYN K NPOrpamMme uepes uHTep-
(heilc, KOTOPbIA NMUTMPYET (N3MUYECKOE OKpYXEeHMe (ualle BCero oT NepBoro N1La) Ha IKpaHe
UCNOMb3yemoro YCTpoicTBa. CreneHb HU3NUHOCTI OKPYKEHUS 0ObIUHO 3aBUCUT OT BUAA BUPTY-
anbHOro MIUPa M NPOPABOTAHHOCTM €ro UMUTALMK 3aKOHOB PeanbHOro MUpa;

= nocmosHcmeo (persistence): BUPTYanbHbI MUP MPOAOMKAET PabOTaTb HE3ABUCMMO OT TOTO,
UCNONb3YeT €ro KTo-nMbo MM HET, TaK KaK anroputM Mupa «3anoMUHAET» NOMOXEHWe BUPTY-
anbHbIX 06HEKTOB M UX MPUHAANEKHOCTb NOCNE COXPAHEHUS CUCTEMOW MMM CaMUM MONb30Ba-

Tenem-aBaTtapom.

IT1 OCHOBHbIE KauecTBa BMPTYaNbHOrO MPOCTPAHCTBA PaCcKPbIBalOT €ro cneunduky no oTHowe-
HUI0 K peanbHoMy. OfHaKo NpefMeToM UCCef0BaHNA ABNAETCA UMEHHO BUPTYanbHOE UTPOBOe Npo-
CTPAHCTBO, TaK Kak BUPTyanbHOE NPOCTPAHCTBO POAUNOCH U Pa3BUNOCH O COBPEMEHHOIO YPOBHSA
B NepBylo ouepenb Kak urposas cpena (Fairfield, 2005, p. 1052). BuptyanbHoe UrpoBoe NPOCTPaHCTBO
MMeeT AONOMHUTENbHbIE XapaKTePUCTUKM.

MepBbIM KNIOUEBbIM CBOWCTBOM BUPTYanbHOrO WIPOBOTO NMPOCTPAHCTBA KaK Pa3HOBUAHOCTM
BUPTYaNbHOr0 NPOCTPAHCTBA fBNAETCA NpeoCTaBfeHMe MoMb30BaTeNo CNOCOOHOCTU peanuso-
BaTb CyTb UrPOBOrO Npouecca — aymomenuyHocmb®. CaMOLEHHOCTb UPOBOrO NpoLecca oTMeyan

3 Castronova, E. (2001). Virtual worlds: A first-hand account of market and society on the cyberian frontier (Working Paper

“  PyHe KneBbep cuUTaeT, UT0 agamap — 370 UHCTPYMEHT NN MeXaHWU3M, KOTOPbIA OnpesenseT Ans nonb3oBatens BUPTY-
anbHOro MUPa LMGPOBYIO NPOEKLMI0 CaMOro cebs. DYHKUMOHAN aBaTapa 3aBUCKUT OT BUAA BUPTYaNbHOro Mupa (Mrposoe
MPOCTPAHCTBO, URL, KOHKPETHBIA AKKAYHT B COLMANbHOI CETH), U OH AEIACTBYET KaK AMHAMUYECKM PedNeKCUBHbIA 06bEKT
10 oTHOwWEHMIO K oKpyxeHuto (Klevjer, 2022, pp. 93-101).

5 AyTotenuuHocTb (nar. autotelic — «uenu B camom cebe») — CBOWCTBO A€ATENbHOCTH, 06YCIOBIMUBAIOLIEE XKeNnaHue
WHAVBMAA Y4acTBOBATb B HEll C LENblo MOMYYeHUs OMbiTa AAHHON AEATENbHOCTM; CAMOLEHHOCTb; CAMOAO0CTaTOYHOCTb
(Kazakova, 2017, p. 14).
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HuaepnaHackuil hunocod oxaH Xén3mHra, ykasbiBas Ha TO, «4TO eCTb UTPa cama Nno cebe 1 yTo oHa
03Hauaet Ana camux UrpaoLnx nuilb BTOPOCTENEHHOe MecTo» (Huizinga, 1997, p. 22), Beab Urpo-
BOW MPOLLECC MHTEPeCEH Yallie BCEro He CTOMbKO reHepaLen BHYTPUUIPOBbIX CMbIC/IOB U LIEHHOCTEN,
CKONbKO BO3MOXHOCTbIO 6bITb BOBMEUEHHbIM B 3TOT NPOLECC N0 CBOEW BONe, MHOTAA 6ecuenbHo.
113 3T0r0 BbITEKAET BTOPOE K/lOUEBOE CBOWCTBO — HanpseHue ot urpbl (Huizinga, 1997, p. 30), Tak
KaK OHO MOJBEpraeT Urpoka UCMbITaHNIO: ero U3nYeckne CUbl, yMCTBEHHbIE CMOCOGHOCTY, yNop-
CTBO, yMeHe CcnefoBath npasunam.

Yepe3 aBaTapa WrpoK CTAHOBUTCA YaCTbio MPOLLECC, KOTOPbIA MOMET M He UMeTb 3aKnio-
UMTeNbHOrO 3Tana UK ypoBHA, OAHAKO CaM NPOLECC OT 3TOr0 He CTAHOBUTCA XYXe, BeAb vale
BCEro Pe3ynbTaToM Mrpbl ABNAETCA He MOMYYEHHbIA TUTYN UNU NPeaMeT B UHBEHTape (Matepu-
anbHbIA U HemaTepuasbHbiil), a KAMAPCUC — BbICBOGOXAEHNE IMOLMIA NPU BOCTPUATAM NPOU3-
BeleHWIA UCKYCCTBA, YTO 0C060 NPUMEHUMO K COBPEMEHHBIM BUEONUTPaM, eClin BpaTb He CTONbKO
CTOMMOCTb Pa3paboTKu Urp, a WX KaueCcTBO U 3CTETUUECKYID HANOMHEHHOCTb. IMEHHO KaTapcuc
ABNSAETCA TPETbUM CBOWCTBOM KaK Urpbl B LLeNOM, Tak U BUPTYanbHOIO UIFPOBOM0 MPOCTPAHCTBA
B YUaCTHOCTY, NPOABAAACD B KAXAOM UrPOKE C Pa3NINUYHON CTENEHbI0 BO3ACKCTBUA HA IMOLMOHANb-
Hbl (hoH, n6o, nyTewecTys B UMPOBOI 06010UKe aBaTapa, UFPOK MOXET MCMbITbIBATL a3apT,
CTpax, BAOXHOBEHME, 6e3pa3nuumne, yBneueHHOCTb.

anIMeHBHVIe KOHLeNUXN 04epYEHHOro MarnvyecKoro Kpyra u aHanoruu ¢ peasibHbIiM

Mpo6nemaTnka COOTHOLEHMS NPaBUN PeanbHOTO W BUPTYANbHOMO MUPA MOJHUMAETCA B pamMKax
He TOMbKO AMCKYpCa O NPaBOBOM PerynupoBaHuM 060POTA BUPTYaNbHOTO UrPOBOTO UMYLLECTBA,
HO 1 BbIieNEeHUS TUNOTETMUECKON TPAHNLbl AENCTBIUS HOPM NpPaBa Mo OTHOLEHUIO K UTPOKAM BHY-
TPU BUPTYaNbHOTO MUpa. KOHLENuuu, CTapaiowynecs o4epTuTb TaKoBble FUNOTETUYECKON Npeaens,
COOTHOCATCA C MeTapopoit V. XEM3uHru, onuchiBalowei BpeMeHHbIe, a TakKe NPOCTPAHCTBEHHbIe
OrpaHuueHIs Urpbl — Maruueckoro kpyra (Huizinga, 1997, p. 28).

ipes oTrpaHuueHnst BUPTYANbHOTO OT PEanbHOro [O/MKHA WUMETb OTPaXeHUe He TONbKo
B MPaBOBOW Hayke, HO U 3aKoHe. 3. KacTpOHOBA YTBEPK/IAET, UTO «B NPOLNOM 3aKOH NPOABAAN
ceb 6NaroCcKNOHHO K MOCTPOEHUI0 MAriyeckmx KpyroB M (DAHTACTUUECKUX TBOPEHUI M 3Hep-
TMYHO 3alwmwan ux. Hanpumep, Kopnopauus onpeaenseTcs B 3aKOHe KaK BbIMbIWNEHHOE NNLOY»
(Castronova, 2004, p. 186).

B HayuHOM NPOCTPaAHCTBE BbIAENAOT TPU KYNbTYPONOr0-COLMONOTNUECKIE UHTEPNPETaLMUM
(heHOMeHa Maruyeckoro OKpyra, Ho, Kak OTMeuaeTcs NPaBOBeAaMU, ABA NOAX0AA He YHuBep-
CanbHbl 479 lopuanueckoit Hayku u npaktukn (Fairfield, 2009, pp. 834-835), a TpeTuii Npume-
HAETCA NULWb NPU MEXAUCLMNAMHAPHOM aHaNn3e BO3MOXHbIX OPUANYECKN 3HAYMMBIX KauecTB
npeamMeTa 06WeCTBEHHbIX OTHOWEHWA, KOTOPble BO3HMKAKT M Pa3BMBAIOTCA B YCNOBUAX Me-
JmanbHOro noBopoTa (Arkhipov, 2019b, pp. 247-264). Mo3Tomy Ans Lenei AaHHOW paboTbl CTOMT
OrPAHNYMTLCA KOHLENLMEel NPaBoOBOr0 PerynupoBaHIUs OTHOWEHWNN, CBA3AHHbLIX UCKMKOUNTENb-
HO C 060POTOM BUPTYaNbHOMO UTPOBOFO MMYLLECTBA, NPEACTABUB CNEAYIOWMA NOAXOA U UHTEp-
npeTaLuio Marnyeckoro Kpyra, KOTopble OCHOBBIBAIOTCA HA CUHEPTUI PA3NMUHBIX YACTeN Bbille-
yKa3aHHbIX N0AX0J0B.

Pa3yMHbIM MOXHO CYMTaTh TO MPOCAUNBAHME PeanbHOro Npasa (Yallle BCero C Lenbk HaNoOXMTL
CaHKLAN) B BUPTYa/bHYID KOMMYHUKALMIO MO NOBOAY 060p0Ta UrPOBOO UMYLLECTBA, KOTOPOE 06y-
CNOBNEHO rPy6bIM HApYLeHWeM NPaBUA Urpbl NONb30BaTeNem®,

¢ Hanpumep, cm.: Take-Two Interactive Software, Inc. v. James, [2020] EWHC 179 (Pat) (Eng.), http://www.bailii.org/ew/cases/
EWHC/Patents/2020/179.html
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[Ins npuMeHeHns [aHHOTO NOAXOAA HYXHO COBMIeHME CNEeAYIOLNX YCOBUIA:
= UrPOBOE MMYILECTBO JOMKHO UMETb BaNIOTHYIO LIEHHOCTb HE TONbKO AN OrpaHNUYeHHOro Kpyra
ny’;
= [PYy6bIM HapylleHWem MNPU3HAETCA TOMbKO TO, UTO NO3BOASET WrPOKY 060raTUThCS,
He NPUKNaabiBasA YCUANIA MW He 3aKNuas pa3pelleHHbIX CAENOK C MoMyYeHneM UrpoBbIX
06beKTOB;

= HapylleHne 6anaHca 3aKOHHbIX UHTEPECOB CTOPOH: Pa3paboTumMku LeneHanpaBneHHo 3anpeLa-
10T N0/b30BaTENAM NPOU3BOAUTL 06OPOT UTPOBOTO UMYLLECTBA, ONUPAAACH NULLIb HA CBOW IKOHO-

MUYECKMI NHTEpecC.

HeoTbemnemon 4acTbio NOMCKA OTBETA Ha BOMPOC, HACKONbKO BO3MOXHO NPMMEHSTb NpaBuna pe-
aNnbHOTO MUpA K BUPTYanbHOMY, NPeCcTaBnAeTCA BbIGOP peneBaHTHOM aHanoruu. Hixe 6yayT npea-
CTaB/eHbI 1Ba KaXYLWMUXCA NOTUYHBIMI U B3BELIEHHBIMU NPUMEpa TOr0, HACKONbKO peanbHoe NpaBo
B LIMPOKOM CMbICNIE KOHCTPYMpPYeT NpaBuna BUPTYaNbHOT0 NPOCTPaHCTBa.

HOpuCAVKLMOHHBIA NOAXOA K ONPeAENEHMI0 NPeAeN0B KOMNETEHLMIA 1 NONHOMOYMiA
B/IACTHOTO CY6BeKTa — pa3paboTynka / u3aaTens BUALOMIPbI, Ha base KOTOPOi CylLecTBYeT
BUPTYa/IbHOE NPOCTPAHCTBO

HecmoTps Ha OTCYTCTBME B MUPOBOM COOOLLIECTBE €[MHOIO MOHUMAHUA KATEropun «ipuc-
ANKUMS», ANS Lenen HacToAwen paboTbl NpUMeM HelTpanbHoe onpeaeneHue. focynapcreo
OCYLWIECTBNAET CBOK HOPUCAMKLMIO MOCPEACTBOM YCTaHOBNEHWs npaBun (3akoHogaTenbHas
0PUCAMKLNSA), NPOLEAYP BbIABNEHUS HApylWeHWA U ONpedeneHns NOCAeACTBUIA HapyleHWit
(cynebHas pUCANKLNA) N NPUHYAUTENBHOTO NPUMEHEHNA NOCNEACTBUIA 3@ NpeAnonaraembie
HapyweHua (npasonpumenutenbHas topucankuma) (Tebenkova, 2024, p. 180). To ecTb topuc-
AVKLMA NPeACcTaBNsAeTcs B BUAE OUEPUEHHOTO KPyra MOMHOMOYMIA U KOMMNETEHLMA BNACTHO-
ro cy6bekTa, pacnpoCTPAHAIOWEro CBOK BNACTb BHYTPU YCTONUMBON CUCTEMbI HA CBOMX
NOAAAHHbIX.

Pa3paboTumku urp yCTaHaBNMBAIOT 06A3aTeNbHble HOPMbl NMOBEAEHUA B paMkax MoMb30Ba-
TeNbCKUX COMMALIEHNi, NpaBuUA cO06LECTBa, MTPOBbIX MeXaHMK. ITM MPaBUAA Urpbl 06S3aTeNbHbI
[Ns BCEX YYACTHUKOB, UX MPUHATUE U CO6MIO4eHNe ABNAKOTCA YCNOBMEM JOCTYNA K BUPTYanbHOMY
NPOCTPAHCTBY. ITO (DYHKLMOHANbHO aHANOTMUHO 3aKOHOAATENbHON IOPUCANKLNAN rOCYAAPCTBA, YCTa-
HaBNuBalowWero o6s3aTeNbHble NPaBoBble HOPMbl B Mpeaenax CBOeR topucankumun (Tepputopum
" 30HbI BANAHWA).

Kpome Toro, urpoBbie nnatg)opmbl 061a[aKT TEXHNYECKUMI CPEACTBAMM KOHTPONS U NPUHYXAE-
HUA: OHU MOTYT BNOKMPOBATb aKKAYHTbI 3@ HApyLIeHWe NpaBua, OrpaHNuMBaTh JOCTYN K BUPTYaNb-
HOMY UMyLLeCTBY. TPUHYXAEHNE OCYLECTBNAETCA 3a CYET KOHTPONSA HAJ CAMUM KOAOM BUPTYaNbHOIO
UrPOBOTO MPOCTPAHCTBA.

CynebHas OPUCANKLMA PACKPbIBAGTCA Yepe3 CNyxoby NOAJEPKKN UNN LEeHTPbl MeanaLmu
y pa3paboTumKoB, KOTOpble MPUMEHAIT UX B KaueCcTBe COOCTBEHHbIX MEXaHU3MOB pa3pelle-
HUSA CNOPOB.

! Tect Ha couuanbHy BantoTHYO LLEHHOCTb COCTOUT U3 IBYX 0693aTeNbHbIX 3NEeMeHTOB, NpUMeHsAeMbIX NoC/ej0BaTe/IbHO.

Bo-nepBblX, 370 Hanuuue y npeameTa KOMMYHUKATUBHOTO 3HAUEHNS, ONPefEeNseMOro KOHTEKCTOM COLMANbHOro B3anumo-
AencTBus. Bo-BTOPbIX, 3T0 KOHBEPTMPYEMOCTb JAHHOTO KOMMYHUKATUBHOIO 3HAYEHUS B NPONU3BOSbHBIA 0606LEHHbIR
CUMBONMYECKNA NOCPEHMK. B TEOPETUYECKOI COLMONOTMM 1 NONUTUYECKON HayKe C AOCTAaTOUHOM ICHOCTbIO pa3paboTa-
Hbl MWD [1BA TAKMX CUMBOMYECKNX NOCPEAHNKA: A€HbI 1 nonuTuyeckas snactb (Arkhipov, 2019a, p. 87).
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K(]HLI,BHLI,VISI real estate KaK NonbITKa 00bACHUTL OTAMYUTENbHbIE 4epTbl Hay4HOro nNoAaxoAa,
Cd)UpMMpOBaHHOI'O noj, BANAHWEM COLINOKY/IBTYPHOIO MUPOOLLYLLLEHNA 3apy56)KHbIX
uceneaosarenei

Hu gns Koro He ABNAETCA CEKPETOM, Y4TO MepBbIMI WUCCNefoBaTeNsMU B 06M1aCTU BUPTYaNbHO-
ro NPOCTPAHCTBA CTa/u KPUCTbI 1 NpaBOBefbl, BOCMUTAHHbIE U 06YUYeHHble B pamMKax aHrMocak-
COHCKOIA NpaBOBOIA ceMbl: [per flacToBKa, InBapa KacTpoHoBa, JloypeHc Neccur, Puuapa baptn, [13H
XaHTep u ap. CnegosatenbHo, ans 6onee rnybokoro NOrpyxeHns B Npo6NemMaTuky HY)XXHO MOHATD,
KaK 1 Ha OCHOBAHMW uero GbinN CAenaHbl BbIBOAbI O HEOOXO[MMOCTY NPABOBOIO perynnpoBaHus
BUPTYanbHOTO NPOCTPAHCTBA. [peanpuHATas NONbITKA YBEHUYANacb BblABMKEHNEM TUNOTE3bI O TOM,
4yTo KOHUENnuua undpoBoi Bnactu» (CM. Hke), Koraa (hakTuueckoe o6najaHue BUPTYanbHbIM
061EKTOM CyLeCTBYET C UN/H03MeN NpaBa COHCTBEHHOCTH, TaK Kak (hOpManbHas BAacTb NpUHagne-
UT cyBepeHy (B MPOTUBOBEC MHCTUTYTY COBCTBEHHOCTM B POMAHO-TePMaHCKOW NPaBoBOil CemMbe),
KOCBEHHO CBfi3aHa C noHsTueM real estate. Mo3Tomy o6palleHne K MCTOKaM 3eMenbHOro npasa
B BenukobputaHmm no3BONUT NPOCNEAUTb MO aHANOTNK, KaK pUAMUECKoe 3aKpenneHne haKTu-
yeckoro 06naaaHus 06bLEKTOM CyBePeHHOW BNACTK 3a MOMb30BaTeNeM MOXET 3BO/IOLNOHMPOBATD
B CTOPOHY NPU3HaHMsA NPaBOMOUNIA 3TOTO NO/b30BaTENS.

OCHOBOII 6pUTAHCKOrO 3eMeNbHOTO NPaBa CTan 3akoH 1925 1. «O perucTpaLyuy Npas Ha 3eMeNbHble
yuacTkn», B KOTOPOM 6biM YNOPsSAOUYEHbl Pa3po3HEHHbIE U NPOTUBOPEUYMBbIE aKTbl CPeHEBEKO-
BoW bpuTaHum®. MonoxeHNsMM 3TOro 3aKoHa chopmynMpoBaHbl Ba OCHOBHbIX BIAA NPaB Ha 3eMNio:
npaso cobcTBeHHOCTU (estate in fee simple, freehold) v apenfia Ha yKa3aHHbIN B rofjax Cpok (estate
for term of years, leasehold)’. B coBpemeHHOM 3eMeNbHOM NpaBe AHMNN NO-NPeXHeMy OTCYTCTBYeT
NOHATME «COBCTBEHHMK 3EMNU» UMW «NPABO COGCTBEHHOCTM HA 3eMNI0», MOCKOMbKY /106as 3emns
Haxodumca 8 co6cmeeHHoCcMuU KOpOoHbI Kak cysepeHa, a ee no00aHHble Mo2ym npuobpemams AuWb
NeHHble npaea. C pUaNYecKOn TOUKM 3peHns KopoHa [0 cuX nop ABMAETCS efUHCTBEHHbIM CO6-
CTBEHHUKOM BCeil 3eMnu B BenukobpuTtaHum, a Bce OCTa/bHble 3eMneBnagenbLbl BNaJeloT 3emnen
noj NoKpPoBUTENbCTBOM KOPOHbI.

Takum 06pa3om, C onpefieNeHHbIMI OFOBOPKAMN YMECTHA aHanorus, B COOTBETCTBUN C KOTOPOIA
L poBas BAaCTb co3fatens BUPTYanbHOTO NPOCTPAHCTBA ABMAETCA He UeM UHbIM, KaK BNACTbiO Cy-
BepeHa Hajl TeppuTOpuen U NOAAAHHbIMY, T. €. UFPOKAMIA. 3TO NOATBEPKAAET BO3MOXHOCTb NpUMe-
HATb NPaBOBble HOPMbl K B3aMOOTHOLIEHNSAM, CTPOALLMMCS B BUPTYaNbHOM UTPOBOM NPOCTPAHCTBE.

[pUMEHEHME NOHATHIA «COBCTBEHHOCTbY U «UMYLLECTBOY
B BUPTYa/IbHOM UrPOBOM NPOCTPAHCTBE

KoHcTutyums PO B CT. 35 pacKpbIBAET NPaBO UMETb UMYLLECTBO B COOCTBEHHOCTM NIULLb B 06LLMX
yepTax uepes ykasaHue Ha Tpuaay NPaBOMOUMIA BNafieHus, NONb30BaHIUA U PACNOPSKEHNS Kak B efi-
HOMTMYHOM, TaK 1 COBMECTHOM C ipyrumin co6cTBeHHMKaMI nopaake®. Cratbs 209 K PO™ noceaweHa
yxe 6onee Noapo6HOMY COfiepPXKaHNI0 NpaBa COOCTBEHHOCTM U YKa3bIBAET Ha TO, YUTO COOCTBEHHNK

& Land Registration Act 1925, 15 & 16 Geo. 5 ¢. 21 (U.K.).
°  Husselbee, R, & Allen, A. (2024, December 16). Real estate laws and regulations: England & Wales 2025. ICLG.com.

" TpaxpaHcKuii Kogekc Poccuitckoi Megepaumn (yactb nepsas) ot 30 HoA6ps 1994 r. NO 51-03. CobpaHue 3aKoHOfaTeNb-
ctBa PO. 1994. N2 32. Cr. 3301.
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BripaBe Mo CBOEMY YCMOTPEHMNIO COBepLIaTh Miobble [ENCTBUA B OTHOLWEHNN NPUHAANEKALLErO emy
MMYLLECTBA, T. €. HA3blBAET B KAUeCTBE 06bEKTa NpaBa CO6CTBEHHOCTU JOBONbHO Pa3MbITyi0 NPaBo-
BYI0 KaTeropuio «umyuiectso» (Rybalov, 2017, p. 14).

BBogs B CuCTEMY Pa3MblWNEHUA elle OAHY CTaTblo, a MMEHHO MOCBALEHHYID 06beKTaM rpa-
IAHCKMX NpaB cTaTbio 128 TK PO, 0TMETUM, UTO KaTeropus «UMyLLECTBOY» ABNAETCS POAOBOM, TaK
KaK BK/oUaeT Beliy (HanuuHble eHbrit 1 JOKYMeHTapHble LIeHHbIe bymaru), UMylLeCTBEHHbIe NpaBa
(6e310KyMeHTapHbIE LieHHble Bymari, LUMGPOoBbIe NpaBa, 6e3HaNNUHbIE eHeXHble CPeCTBA), HOe
UMYLLECTBO U T. . OnpefeneHHbIM YMO3aKIOUEHUEM W3 BblLEHANMCAHHOTO byAeT TO, UTO NPaBo
COHCTBEHHOCTYN B CUNY CBOEI NPUpPOAbl OpPUANYECKN 3aKpenaseT NPUHAANEXHOCTb UMYLLECTBA KOH-
KPETHOMY NiLY, OAHAKO BO3HMKAET BOMPOC O NPUHALJIEXHOCTM UMEIOLLMX UMYLLECTBEHHYIO LLEHHOCTb
06bEKTOB BUPTYANbHOTO UrPOBOr0 MPOCTPAHCTBA K UMYLLECTBY He TOMbKO B GLITOBOM MOHUMAHMN,
HO 1 C TOuKM 3peHns npasa (Sklovsky, 2023, pp. 296-301).

MbiTascb HaNTM 060CHOBAHNE OTHECEHUA BUPTYANbHOI COBCTBEHHOCTM (B YaCTHOCTM, UFPO-
BOW) K y)Xe ChOPMUPOBAHHBIM B PABOBOM Nose (hopmam CO6CTBEHHOCTH, 6OMbLIMHCTBO YUEHbIX
NPOELMPYIOT OTHOLEHNSA, BO3HIUKAIOLWME N0 NOBOAY BMPTYanbHbIX UTPOBbIX 06BEKTOB, HA pery-
NUPOBaHNE CXOXNUX OTHOWEHUA B peanbHOM MUpe yepe3 nepeocMbiCeHne CyLWecTBYoLWIUX Teo-
puit cO6CTBEHHOCTU, HMNOCOQCKUX PACCYKAEHMNA, @ TAKKE Uepe3 aHaNn3 IKOHOMUYECKUX caep-
XEK 1 NMPOTUBOBECOB. Jlyulue BCEro 370 OMNUCAHO B HAYYHOM Anckypce Ipera JlacToBkM 1 [13Ha
XauTepa (Lastowka & Hunter, 2004, p. 43): ANA HUX OYEBUHO, YTO BUPTYasbHbIe aKTUBbI MOXHO
0XapaKTepu3oBaTb KakK COBCTBEHHOCTb MPU COBMIOAEHMN Pa3yMHbIX OrpaHUueHun. NlacToBka
U XaHTep ONMpanucb Ha aHanu3 Tpex KMueBblX, N0 UX MHEHWI0, KOHLENLNiA: TPYA0BYI0 Teo-
puio CO6CTBEHHOCTM JIOKKA™, yTunutapusm beHtama u Munna™, yueHue o nuuHoctu lerena®.
Henb3sa He cornacuTbesa ¢ BbiBOgamu Mpera flacToBku u [13Ha XaHTepa 0 TOM, YTO B COOTBETCTBUN
C TPAAMLNOHHBIMU KOHUEMUMAMN COOCTBEHHOCTM HET HUKAKUX OCHOBAHMW AN UCKMIOUEHUSA
BUPTYaNbHOW COBCTBEHHOCTN U3 chepbl NPaBOBOI 3alLUTbI, NOCKONbKY He CylecTBYeT KOnoc-
CaNnbHOro OMMCATeNbHOMO Pa3pbiBa MeXay CUCTEMOW COOCTBEHHOCTU B peanbHOM Mupe U BUp-
TyanbHbIMK aKTUBaMU (Lastowka & Hunter, 2004, p. 49). To, Kakas Teopua 6onblie noaxoauT

2 TpaxpaHckuii kogeke Poccuitckoit Megepaumn (yactb nepsas) ot 30 HoA6ps 1994 r. NO 51-03. CobpaHue 3aKoHOAaTeNb-
ctBa PO. 1994. N° 32. Ct. 3301.

T Cmblcn Teopum JIOKKa 3aKIKUAETCS B TOM, YTO YeNoBeK, 3aTpPaTMBLIMA TPYA HA MpeBpalleHMe «Bewy B Npupoae»
B LeHHYI0 hopMmy, 3aCNyKIMBAET TOrO, YTOBbI MOXMHATD NAOALI CBOUX YCUNNIA, UTO B UTOTE NEPEBOAUT BeWb B pa3pag
€ro COBCTBEHHOCTI NOCNe MPOLECca «NepemellnBaHns Tpyaa C 3NEMEHTOM NPUPOAbI». ITO NpeAcTaBnseTcs metado-
poit Ans 0603HAUEHNA NPON3BOANTENbHOM AesTenbHOCTU (Locke, 2021, p. 24). B KOHTEKCTE BUPTYaNbHOMO MUPA MOXKHO
CAienatb BbIBOJ, UTO UrPOK HE MOXET MPETeHA0BaTb HA UMYLLECTBEHHbIE NHTepPechbl BO BCEM MUPe, HO BMPaBe 3aKOHHO
NpeTeH10BaTh B KAKON-TO MEHbLLIER YacTh — BUPTYanbHOM o6bekTe (Hanpumep, UrpoBbie NPeAMeTb UK 06bEKTbI BUp-
TyanbHOW HeIBIKXMMOCTH), B KOTOPOM €ro TPY/l COCTaBAAET 60NbLLYI0 YaCTb CTOMMOCTH.

™ Ba30Bbli NPUHLMAN yTUANTaPKU3MA [l. BeHTama 3aKNtouaeTcs B CTPEMIeHMM K Hanbonbluemy 6nary Ans Hanbonbluero unc-
na niofen 1 06ecneynBaeT 0CHOBY U N COBPEMEHHOTO MPUMEHEHUS IKOHOMUKM NOUTH K KWAOMY BUAY YEN0BEUECKOI
LeATenbHOCTU. C yTUAUTAPHOI TOUKN 3PeHNs 06LecTBEeHHOe 6Nnaro CoCTOMT U3 COBOKYMHOCTM MHAMBUAYaNbHbIX Gnar
(Bentham, 1998, p. 9; Mill, 1900, p. 115). TaK, 4718 MUAIMOHOB UTPOKOB, TPYAALLAXCA HAJ CO3AAHMEM U MONTYUEHNEM LIEHHbIX
06bEKTOB, CyLLeCTBYIOT YTUANTAPHbIE OCHOBAHUA AN NPU3HAHMA BUPTYabHbIX AKTUBOB COOCTBEHHOCTbIO.

" JlnyHoCTHaA Teopus Bnepsble 6bina BbiBefeHa I. ferenem n npeAcTaBAseT KOHCTATALMIO TOTO, UTO COBCTBEHHOCTb eCTb
NpofomKeHNe NMUHOCTU. COBCTBEHHOCTb paclumMpsieT ecTeCTBEHHYI0 cthepy CBO6OAbI YeNOBEUECKOTO UHAMBUAR 3a Npe-
JeNbl €70 Tea 40 COOTBETCTBYIOWEN YaCTh MatepuanbHoro mupa (Hegel, 2021, p. 45). 31a KOHUENUMA HAXOAUT OTPAKEHNE
11 B KOHTEKCTE BUPTYaNbHOMO UMYWECTBA, NOCKOMbKY OCHOBBIBAETCS HA BIMAHMI 106070 (PeanbHOro Ui BUPTYanbHoro)
MIMYLLLECTBA HA Takue YenoBeyeckne NOTPe6HOCTH, Kak CBOOOAA N MAEHTUYHOCTb, MOPOXAAIOLLEM LIEHHOCTD.
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ANs NONYYeHUs TAKOTO BbIBOAA, OCTAETCSA HA YCMOTPEHUe UCCefoBaTeNnel  OTHOCUTCA K pa3ps-
AY WPUANYECKMX NPeANOYTEHMN.

Bo3BpalLascb B NPMKNAAHYK 06MacTb HAcToAWEN PaboTbl, HeNb3s He OTMETUTb CledyloLee.
BepxoBHbin Cyn PO HEOAHOKPATHO YKa3biBas, UTO NPAaBO COHCTBEHHOCTH, COMMACHO CT. 209 MK PO,
MOXET NPU3HABaTbCA TOMbKO HA UHAWBUAYANbHO ONpefeNeHHYI0 Bellb, KOTOpPas peasibHO CylecTsy-
€T B HaType'®, N03TOMy BUPTYa/bHble 06bEKTbl ()OPManbHO HE MOTYT perfaMeHTMPOBATbCA HOPMAMUA
0 NpaBe COOCTBEHHOCT BBUAY X BbIPaXeHHOTO LMPOBOro 1 HEMATepManbHOTO XapaKkTepa. 3HauuT,
Ha JaHHOM 3Tane pa3BUTUSA OTEUECTBEHHON LMBUANCTUKIA NPABO He rOTOBO NPU3HATb BUPTYasbHble
06bEeKTbI B KAUECTBE NOANIEXALLUX OXPaHe.

Bnpouem, ecnu paccmatpuBaTb KOHCTPYKLWKM HEKOTOPbIX [JOrOBOPOB, TO MOXHO MNojsepr-
HYTb paclMpUTENbHOMY TONKOBAHMIO MOHATHE «BELLb» He TONbKO B TEOPUU, HO U HA NMPAKTUKE: MOX-
HO Habntopath hakTUUeckoe pacnpoCcTpaHeHe NPaBOBOMO PEXIMA BelLei Ha HEKOTOPbIE 06BEKTDI,
He ABNAI0WMECA BelamMn B TPAAULMOHHOM NOHUMAHUN; HAaNpUMep, 3NeKTPO3HePria BbICTyNaeT T0-
BapOM B JI0r0BOPe 3HeprocHabxeHus (ct. 539 MK PO) (Stepanov, 2016, p. 228).

XapaKTepMGTVIKVI 1 0c06eHHoCTH BMPTYa/IbHOIO UrPoBOIo MMyLILECTBA

lirpoBoe MMyLLeCTBO ABNAETCA CNeLUtuyeckium BUOM BUPTYANbHOMO UMYLLECTBA U UMEET psaf
OTNNYMTENbHbIX XapPaKTEPUCTUK. Mcxoaa U3 TOTO UTO BUA COOTBETCTBYET POAY B CBOMX 06X Npu-
3HaKax 1, CNefoBaTeNbHO, HE MOXET NPOTUBOPEUNTb €My, MOXHO 0603HAUUTb MPU3HAKN, KOTOPble
NPUCYLLYM BCEM BUAM BUPTYaNbHOMO UMYLLECTBA, 11 BbIBECTY CNELU(UYECKIE UepTbl UCKNKUNTENbHO
BUPTYanbHOTO UrPOBOTO MMYLIECTBA.

06i¥e Npu3HaKn BUPTYaNbHOTO MMYLLLECTBA

O6wumm NPU3HaKaMi, CBOWCTBEHHbIMU J'II060My BUAY BUPTYanbHOro UMyLlecTBa, asnawTca”:

= HemarepuanbHblil XapakTep

lickniounTeNbHO HeMamepuasnbHbili Xapakmep BUPTYanbHOTO UMYLLECTBA, BbIBOAMMbIN U3 CAaMO-
I0 ero CyLIecTBa, MOCKOMbKY C TEXHUUYECKON TOUKM 3PEHNA OHO NPeACTaBNAET COB0N He UTO MHOE,
KaK NporpamMMmHbIA Kofl, ABNSAIOUMIACA COCTABHOW YaCTbIO IMABHON NPOrpamMmbl, B OTAENbHOCTY OT KO-
TOPOW OH He UMEeET LiEHHOCTM UMK BOBCE HE MOXET COOTBETCTBOBATb 3alaHHOMY M3HAUANbHO (YHK-
LmoHany.

= LucdpoBas Tpuaga NpaBoMoUnii ynpaBoOMOUEHHOTO NO/Ib30BaTeNs

Pa3paboTaHHas MO aHANOrMM C KNaccuueckoi MOfenblo CO6CTBEHHOCTU uudpoBas Tpuada
NpaBoOMOUMIA NpeanonaraeT BbiaeneHue B LUGPOBON Cpeae Nonb3oBaHNs, BNafeHus 1 pacnops-
KEHUA, MpUUeM Kaxaoe U3 HUX NpuobpeTaeT cneunduueckoe cogepxanue. Lndposoe nonb3o-
BaHMe BbipaXaeTcs B (YYHKLMOHANLHOM NPUMEHEHUN BUPTYasbHbIX 06HEKTOB MO UX Ha3HAUEHNIO,
Hanpumep nNpu OTNPaBKe NNATHBIX UM KACTOMU3NPOBAHHbBIX CMANNKOB B MECCEHIXKEPE UK UC-
Mo/b30BaHUI BHYTPUNTPOBOTO NpeameTa. Lindposoe BnageHue cnegyet paccMaTpueath kak dak-
TUYECKOe roCnoACTBO HaJ UM(POBOI Beliblo (aKKAYHTOM, NHBEHTApeM, 06BEKTOM BHYTPUNrPOBO-
ro UMyLeCTBa), 06eCneyeHHoe TEXHNUECKUMM CPEACTBAMM ayTeHTUdUKALMN 1 CONPOBOXKAAEMOe

®  Onpegenenune BepxosHoro cyaa PO ot 23 anpens 2013 r. N@ 5-KIM3-15.
v European Law Institute. (2022). ELI principles on the use of digital assets as security (Report of the European Law Institute).
https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_on_the_Use_of_Digital_
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BO/EIA HA yAepXaHne KoHTPons. OHO NpeAnonaraeT Hannuume y NULA NHCTPYMEHTOB goctyna (no-
TMH, Naponb, (HaKTopbl ABYX(HAKTOPHON ayTeHTU(UKALNN, NPUBA3AHHbBIE YCTPOINCTBA), BO3MOX-
HOCTb MCKNIOYATh MHBIX MNLL U3 UCMONb30BaHUA 06beKTa (CMeHa Napons, OT3blB aKTUBHbIX CECCHIA,
[1eaBTOpU3aLMA YCTPOICTB), YCTONUMBOCTb KOHTPONSA BO BpeMeHU (MexaHu3Mbl BOCCTaHOBAEHUS
[0CTYNa) U MPU3HaHWE 3TOT0 KOHTPONA CaMoil NAaTopMoi. BHYTPU AAHHOTO UHCTUTYTA MOX-
HO Pa3rpaHnuNTL HENOCPeaCTBEHHOE (Hanuume NONHOro Habopa CPeACTB ayTeHTUdUKaLMM Y 0f-
HOTO NULA), NPON3BOAHOE (AONYCK MHOTO NMLA BOMEN HenocpeaCTBEHHOMO BRajenbla, Hanpu-
Mep uYepes ceMeiiHblii OCTYN UK nepedayy 0fiHOPa30BOro Koga) U ONoCpefoBaHHOe BafeHue
(coxpaHeHre BO3MOXHOCTM BOCCTAHOBNIEHNA KOHTPONA NPY BPeMeHHOW nepefave goctyna). Tak,
npu nepepgave uaeHTM(UKATOPOB W KOAOB Steam Guard ppyromy nuuy nocnegHee nonyuyaer
(hakTUyeckoe rocnoAcTeo, TOrAA Kak UCXOAHBIA BNageneL, CoXpaHaeT CnocobHOCTb BOCCTAHOBUTDL
KOHTpOnb. Mpu nepepgaue xe Bcex HakTOpPoB ayTeHTUMUKALMM U OTKIKOUEHUM BOCCTAHOBNEHUI
KOHTPOMb CTAHOBMTCA NMPOW3BOAHbIM Y nonyuatens B npefenax, A0NyCcKaemblX NONUTUKON nnat-
thopmbl. HakoHel, uudpoBoe pacnopsxeHue NpOABNSETCA B UCKNOUMTENbHOM BO3MOXHOCTMU
OnpefenuTb NPaBoBY0 U (haKTUYECKYK CyAbOY BUPTYanbHOro 06bekTa — OT OTUYKAEHUS Nped-
MeTOB uepe3 BHYTPUUTPOBON PbIHOK A0 UX YAANEHUS UMK NNILEHUS TPETbUX NNL, AoCcTyna. Takum
o6pa3om, uudposas Tpuaga BOCNPONU3BOAUT KNACCUUECKYIO CTPYKTYPY, HO HAMOMHAETCA TeXHMYe-
CKAMW KPUTEPUSMM JOCTYNA M apXUTeKTYpou nnatopm, UTo NO3BONSET KOHLENTYanu3npoBarb
cneunduky 060poTa BUPTYaNnbHbIX 06HEKTOB B NpaBe.

Tak, CO3JaTenu BUPTYaNnbHOrO NMPOCTPAHCTBA W/WAW YNONHOMOYEHHbIE UMK NULA, HAnpu-
Mep perncTpaTopbl AOMEHHbIX UMEH, pa3paboTunku Uau nU3gatenn BMAEOUrp, PyKOBOACTBYACH
onpeaeneHHbIMU NpeanuCcaHNAMN N TEXHUYECKMM MOTeHUManoMm pabouux YCTPOWCTB, obnafa-
I0T BO3MOXHOCTbIO OnpefensTb CyAbby BMPTYanbHOro MMyLLECTBa, MCNONb30BaTh (PaKTUUeCKne
CNOCOGHOCTM ANs BMELATENbCTBA B UyKOE LM(POBOE BNafeHue unu Ludposoe NpucyTcTaue, T. e.
umewT «yugpposyto enacmoy (digital force) (Palka, 2017, p. 172). MpenctaBneHHble BNACTHbIE Cy6b-
eKTbl, BO-MEPBbIX, YCTAHABNUBAKT Mpasuia e3aumooelicmeus 6 eupmyaabHOM MPocmMpaxcmee,
BO-BTOPbIX, 8bICMYNAOM HAUGOMee 3aujuuieHHol cmopoHoU 8 NULeH3UOHHOM d02080pe Npuco-
eduHeHUs, B KOTOPOM NNLEH3MAT aKLenTyeT NpeanoXeHHoe cornaleHne 6e3 BO3MOXHOCTY BHe-
CTU U3MEHEHWNS, U, HAKOHeL, B-TPETbUX, OCYLLECTBNAIOT NOLAEPKAHNE UCNPABHOCTI BUPTYANIbHbIX
CUCTEM, OT KOTOPbIX 3aBUCUT OCYLLECTBUMOCTDb A€MCTBUIA NONb30BATENEN B paMKax BUPTYanbHOMO
MPOCTPAHCTBA, U T. 4.

Mpu o6palleHnnn K AOTMATUKe LMBUAMCTUUECKON HAyKW KOHUENuuio uudpoBon BRactu aony-
CTUMO OTOMAECTBUTb C BO3MOMHOCTbIO CYy6beKTa FpaXaaHCKMX NPaBOOTHOLWEHNA OAHOCTOPOHHUM
BO/IeM3bABNEHNEM BbI3BaTb NPABOBbIE MOCNEACTBUA ANA N1La, KOTOPOMY aipecoBaHoO laHHOe Bose-
N3bABNEHNE, T. €. C CeKyHaapHbIMK (noTectaTusHbIMK) npasamu (Rybalov, 2007, pp. 41-46). BaHOCTb
NpeacTaBNeHHOr0 «HAy4YHOro peBepaHca» B TOM, YTO MpaBy CYyObeKTa, Onpefensiolero cyabby
BUPTYaNbHOTO NPOCTPAHCTBA W BbICTYNAIOLEr0 CTOPOHOI B JOFOBOPHBIX OTHOLIEHNSIX C UFPOKaMU,
He KoppecnoHAnpyeT 0653aHHOCTb APYroro cybbekTa COBEPLINTD MW BO3JEPHATbCA OT ONpefeneH-
HbIX [eNCTBUIA, 3 BO3HMKAET HEOOXOAUMOCTb NPeTepneBaHns NPaBOMEPHOro orpaHiueHus cdepbl
ero IPUANYECKOI aBTOHOMUM CO CTOPOHbI YNIPAaBOMOUYEHHOIO NnLa. Hanpumep, Korga sKoHoOMUYe-
CKM HeuenecoobpasHbiM CTAaHOBMTCA NoAAepxaHue Gecnepe6oinHoro (yHKLMOHMPOBAHUS CepBe-
pOB MHOFOMO/b30BATENbCKOW BUACOUTPbI MO MPUYMHE CHIKEHUS aKTUBHOCTU UFPOKOB, KOMMAHU-
f-pa3paboTUNK MOXET UX OTKMHOUUTb U HaNPaBUTb PECYpCbl Ha Gonee NepcrnekTUBHbIE MPOEKTHI®,

8 HekoTopble aBTOPbI Pa3yMHO NPeAnonaralT BO3MOXHOCTb Nepeaayy 6e3803Me3AHO NPaB Ha Takue Urpbl C COOTBETCTBY-
lolLeil 0653aHHOCTbIO MOAAEPKMBATD M PA3BOPAUMBATH UaCTHble cepsepbl (Graf, 2024, pp. 37-38).
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Wirpoky Kak BTOpOIA CTOpPOHE B MPAaBOOTHOLIEHNAX HUUYETO He OCTAeTCs, KPOMEe Kak npeTepneBaTb
onpeaeneHHble NpaBoBble NOCNeACTBUA (PACTOPKEHNE COMNALIEHNA 1 NPeKpallieHne 4OCTyna K CBO-
eMy BUPTYaNbHOMY UFPOBOMY MMYLLECTBY), BO3HMKLUNE U3 OfHOCTOPOHHENO U LieneHanpaBneHHoro
BONENU3bsABIEHMA NEPBOIA CTOPOHDI™.

= 060poTOCNOCO6HOCTD

Mo obuiemy npasuny y nonb3oBaTens eCTb BO3MOXHOCTb PacnopAXaTbCA BUPTYANbHbIM UMY-
LeCTBOM, UMEIOLM ANS PbIHKA BUPTYA/bHbIX 06HEKTOB IKOHOMMUECKYIO LieHHOCTb (Martyanova,
2020, p. 168). OfHAaKO ecTb NpPUMepbl OrpaHUUYEHHbIX B 060poTe 06LEKTOB MO COMMALIEHNI0
C pa3paboTunKom (nULEH3NOHHOe cornalleHmne ¢ KOHeUHbIM nonb3osatenem ans EMEA Blizzard®)
WK Mo cyulecTsy (BUPTYanbHOE UrPOBOE UMYLLECTBO B OAHOMONMb30BATENbCKUX Urpax 6e3 BO3-
MOXHOCTY nepeaaun).

Knto4eBble npu3HaKu BUPTYanbLHOIo UIPOBOTO UMYLLECTBA

Mpw 3TOM K/TH0OYesbIMU NPU3HAKAMU UCKNIOUUTENbHO BUPTYANbHOIO UFPOBOrO MMYLLECTBA, N0 Ha-
lieMmy MHeH10, MOXHO CYUTaTb CyTb Cneaytoline ero Xxapaktepuctukn.

= HeoTaenumocTb OT B3aMMOCBA3AHHBIX UrPOBbIX NAOWAA0K 1 CEPBUCOB

BupTyanbHOe WrpoBOE MMYLIECTBO ABMAETCA YACTbl0 BUAEOMTPbI Kak nporpammbl ans 3BM
UNK CNOXKHOTO 06bEKTa B 3aBUCUMOCTM OT CTPYKTYpbI. MpeacTaBnaa AONONHUTENbHDIA KOHTEHT, Ur-
POBOE UMYILECTBO (PYHKLIMOHANBHO U IIETUYECKM HE UMEET LIEHHOCTY 3a Npefenamm KOHKPETHOro
BUPTYANbHOrO MMPA, NOCKOMbKY 3KCMYaTMPYETCA Mosib30BaTenem yepes CBOW aBarap B npolecce
urpbl 1 ana ee npoxoxaenus (Perepyolkina, 2020, p. 50).

= 3aBUCMMOCTDb OT peXxuma Bupeourpbl (OAHOH0ﬂb3OBaTeIIbCK|/II7I n MHOFOHOﬂb3OBaT9IIbCKI/II7I)

ﬂaHHbIVI NPU3HAK UMeeT 0C060€ 3HaueHue, ecnu onupatbCA Ha NUYHOCTHYIO TeOPU0 BUPTYaslb-
Hou CO6CTBEHHOCTH, KOTOpPas YyCTaHAB/INBAET PEXUM MPaBa COBCTBEHHOCTH npunycnosunu, 4Yto 006Dbek-
Tbl ¥ NpaBa Fﬂy60K0 CBA3aHbl C CamooLuylieHnem yenoBeka np KOMMYyHMUKaLnumn € 0OCTasibHbIMKU NOJb-
3o0BarenAmMu. YkazaHHoe BO3MOXHO TO/bKO B MHOTOMO/b30BATENIbCKOM pPexume.

= MexaHusm nepegaun

MOCKOMbKY IKOHOMUYECKYI0 LEHHOCTb UTPOBOE UMYLLECTBO NPeACTaBiseT He TOMbKO ANA Urpo-
KOB, HO 1 Ans pa3paboTuMKOB, NOCNEAHNE OrPaHNYMBAIOT BO3MOXHOCTb PACNOPSHKATLCA NpUobpe-
TEHHbIMI 06bEKTaMM MUrPOBOTO MUPA B NPABMNAX U NNLEH3MOHHbIX cornawexuax (nonb3osarenb-
ckux cornawenusx, EULA (end-user license agreement)). Hanpumep, nnatropma Steam npepnaraer
BOCMO/1b30BaTbCs 1160 «TOProBOM NAOLAAKON» ANA NPOAAKN Ha BUPTYaNbHOM PbIHKE C YCTaHOBNe-
HUeM CBOEN LieHbl, NN60, eCNM HYKHO NepeaaTb ONpeaeneHHOMY UrPOKY, «MTpeanoxeHnemM obmeHay.
TakKe BO3MOXHO NepefaTb BUPTYyanbHOE UTPOBOE MMYLLECTBO BMeCTe CO CBOUM aKKayHTOM B BU-
Aeonrpe, OAHAKO GONbWMHCTBO KOMNAHWA NPSMO 3anpeLiaioT coobuaTb Apyrium NuLaM CBOW No-
TWH 11 Naponb K aKKayHTy, W60 akKayHT BO3HWKAET B paMKax 06513aTeNbCTBEHHbIX NPAaBOOTHOLEHWI

' CamblM aKTya/bHbIM NPUMEPOM TOTO, KaK UTPOKM MbITAIOTCA OCMOPUTL AEACTBUA Pa3paboTunka/upatens no oTkwue-
HUI0 cepBepoB, ABnseTca cynebHoe aeno Cassell v. Ubisoft Ent. S.A., No. 2:24-cv-03058-DAD-CSK (E.D. Cal. filed Nov. &,
2024), https://ru.scribd.com/document/790913960/ Crew-Lawsuit-via-Polygon
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KOHKPETHOro Mulia C NPOBaNAEPOM YCNYT, a YKa3aHHbIe MaHWUNYNALMM ABNSIOTCA NepemMeHoil nul
B 06513aTeNbCTBE 6€3 cornacua Kpeautopar.

npeﬂ,MBTHbIVI aHanu3 noaxoA0B K npaBoBoMYy peryaupoBaHunto oﬁopura BUPTYaJIbHOIO
MrpoBoro UmyuLecTea

Ha JaHHbIl MOMEHT B IOPUAMYECKOM HAYUYHOM NPOCTPAHCTBE NMPeACTaBNeHbl HECKONbKO NOAX0-
J10B K BO3MOXHOCTI NPUMEHEHNS HOPM NpaBa K BUPTyanbHOMY UMYLIECTBY B LienomM. Kaxuaas nosu-
LA MMEET CBOK apryMeHTaluio 1 JOKTPUHANbHOE 060CHOBAHME, 0[HAKO, MHTEPNPETUPYS NpaBo
KaK KOMMYHMKAaTUBHOE BO33PEHUE MEXAy Cy6beKTamu M OMUpaAchb Ha CEMAHTUYECKOe BOCMpuSA-
THE MIUPA BELLE U UAei, CTOUT BbIAENUTb Ty KOHLENLMI0, KOTOPas 06pa3yeT HoBble (OpMbl peani-
3aL/n NPABOBbIX OTHOLWEHWIA 1 3aNYCTUT NPOLLECC NErNTUMALMM TAKOBbIX.

MpumeHexmne HopM npaBa 06 ur, pax U napu K OTHOLIEHNAM, CBSAA3AHHBIM C 060p0TOM
BUpTYyanbHOIO UMYLLLECTBA

B COOTBETCTBUM C JAaHHbIM NOAXOAOM MOMb30BaTENb UCMONb3YET BUPTYaNbHOE UTPOBOE UMYLLe-
CTBO Ha COBCTBEHHBIN CTPaX U PUCK, MOCKOMbKY HET rapaHTuiA TOTO, YTO BUAEOMIPA U BHYTPEHHMIA
KOHTEHT 6yayT (YHKUMOHNPOBaTb Gecnepe6oitHO U HenpepbiBHO. Yka3aHHOE, MO MHEHUIO CYAoB,
NPUHUMAIOLLMX 3TY NO3ULMI0, CBUAETENBCTBYET O BO3MOXHOCTU NPUMEHEHNS NYHKTa 1T, 1062 [K PO,
COrMacHo KOTOpOMY TPeBOBaHUS TpaaaH M OpUAMYECKUX ML, CBA3aHHbIE C OpraHM3auuen urp
W Mapy WK C yyacTueMm B HUX, He MoAnexar Cyae6HOM 3aluTe, 3a MCKNIOUeHNeM Tpe6oBaHmit NuL,
NMPUHABLIMX YuacThe B Urpax Wim Napy nop BAMAHMEM 06MaHa, Hacuius, Yrpo3bl MW 310HaMepeH-
HOTO COrMaleHNa UX NPeACcTaBUTeNs C OPraHU3aTopoM Urp UK napu,

Moaxo4 BEpPeH Nulb Npu NoApo6HeMwweM aHanM3e Noib30BaTeNbCKOTo COMalleHus, 406poco-
BECTHOCTM CTOPOH, (DYHKLMOHANbHBIX BO3MOXHOCTEN CamMoil BUAEOUTPbl. ECM UTPOK BKNajbliBaeT
JAEeHeXHble CPeACTBa B yyulleHre aBaTapa B OHONONb30BATE/IbCKOM UTpe, U CNYCTA HEKOTOPOe Bpe-
MA Urpy nepectalT 06HOBNATH (0 uem 3a6naroBpemMeHHO Npeaynpeann paspaboTumk), uto, B CBOK
ouepefib, MOXET NPUBECTU K HEKOPPEKTHOMY (DYHKLMOHMPOBAHMIO BUAEOUTPbI M YXYALWEHUIO UT-
POBOTO OMbITA, TO KAKETCA Pa3yMHbIM NMPUMEHEHNe HOPMATUBHbIX MOMOXEHMIA 06 Urpax 1 o napu.
OfHaKO LeneHanpaBneHHoe orpaHnyeHine 060poTa BUPTYaNbHOMO UFPOBOTO MMYLLECTBA B MHOTO-
MoNb30BaTeNbCKIUX Urpax 6e3 JOHKHOMO OMOBElLEHMS N0Mb30BaTeNeil CO CTOPOHbI Pa3paboTunKoB
yKe He MOXET KBanuduUMPOBaTbCsa KaK AeATeNbHOCTb HA CBOI CTpax M PUCK, 60 CYLIHOCTHO 3TO
N3bATUE Y BUPTYaNbHOMO CO6CTBEHHMKA OrPAHNUEHHOTO CPOKOM UMYLLECTBEHHOTO NpaBa BOMPEKM
€ro Bose 1 6e3 copasmMepHON KOMMeHcaLuu.

BewwHo-npaBoBas KoHLenLus, onpeAenaioLas pexuM BUPTYanbHOro MMylLLecTBa

YacTuuHo faHHas KOHLENUMs yxe 6bina 3aTpOHYTa, NO3TOMY Lenecoobpa3Ho He NOJHUMATb BO-
Npoc abCoMIOTHOCTM UMYLLECTBEHHbIX NPAB HA MrPOBblE 06BEKTHI, @ BbICKA3aTb HECKONbKO KpUTUYe-
CKMX 3aMeUaHMii, KOTOpPbIE TaKke YNOMUHANUCH UCCIeA0BaTENSAMM.

TaK, «pacnpocTpaHeHue pexuma Beweid Ha LMpoBble “Bewyn” ABNAETCA 3aKOHOMEPHbIM pe-
3yNbTaTOM TEXHWYECKOTO NPOrpecca ! NorMyeckm pa3BUTUEM BELLHOTO NpaBa B HOBOM BUPTYanb-
HOM NPOCTPaHCTBEN (Doiev, 2023, p.9).

2 CornacHo n. 2 cT. 391 TK PO nepeBof AOMKHUKOM CBOETO [OAra Ha Apyroe UL AOMYCKAETCA C cornacus Kpeautopa

W NP OTCYTCTBAW TAKOTO COMMACUA ABMAETCA HUUTOXHbIM (0COBEHHO ecriu MO nepefauei akkayHTa TPeTbemy nuua
MoApasymMeBaeTcs nepegaua 0roBopa no cMbicy cT. 392.3 TK PO. Cobpaxue 3akoHogatenbcrsa PO. 1994, NO 32. Cr. 3301).
2 OnpegeneHne MocKoBCKOTO FOPOACKOTO Cya oT 16 Hoa6ps 2015 r. NO 4r/6-11858/2015.
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BMecTe ¢ Tem, kaK oTMeuaeT A. U1. CaBenbes, «aaxe ecn i Npu3Hath, YT0 NPaBo COBCTBEHHO-
CTU Ha BUPTYanbHble 06bEKTbI BO3MOXHO, 30€Cb BO3HUKAET HEMano npobnem, CBA3aHHbIX C TeM,
YTO €ro peanu3auna HepaspbiBHO CBA3aHA C NPABOM Ha AOCTYN K NPOrPaMMHOMY NPOAYKTY, B pam-
Kax KOTOPOr0 OHO CyLIECTBYET. <...> BONpoc B TOM, Kak 6bITb C BUPTYaNnbHbIMM 3eMe/bHbIMI YUaCTKa-
MM, JOCTYN K KOTOPbIM HEBO3MOXeH 6e3 cornacuss npasoobnagatens NporpaMMHOro NPoAYyKTa»
(Savelyev, 2014, p. 142).

Bnpouem, B HacTosiLee BpeMa BONPOC O BO3BpaTe BUPTYanbHOT0 UFPOBOr0 UMyL|eCTBa (Hanpu-
Mep, PN Kpae U3 HBEHTapA Steam npemeTa, ecii Cyx6a NoAAepKKN 6e3eiCTBYET) 3aKOHHOMY
BNajienbLly rpaXaaHCcKo-NPaBoBbIMI UAN YrONOBHO-NPABOBbIMI MEXaHU3MaMI llle He pelleH.

KoHuenuus nitennextyanbHoi cobcTBEHHOCTH KaK 0CHOBbI perynupoBaHunsa oﬁopora
BUpTYyasibHOIO UMYLLLECTBA

lirpoBoe MMyLLECTBO NpeAcTaBnseT CO60 NPOrpaMMHBIA KOA BHYTPWU CamoOM MpOrpammbi-Bu-
[le0Urpbl M NPeCTaeT nepes nonb3osarenem B 06beKTBHON opme (n. 3 cT. 1259 TK PO). OgHako
ANA NPU3HAHKUA 33 MTPOKOM aBTOPCKMX NMPaB Ha UTPOBOI 06BEKT HY)XXHO YCTaHOBUTb Hanuuue TBOp-
UeCKOro 3/eMeHTa B KOHEYHOM NPOoJyKTe. IT0 BO3MOXHO TONbKO B Cyyasx, NPsmMo npeaycMoTpeH-
HbIX (DYHKUMOHANOM Wrpbl 1 NPaBMiaMK, KOTOPbIE HAMPAMYK WHTErpPUPYIOTCA YXe KOHKPETHbI-
M pa3paboTuMKami UTp, HanpuMep Co3faHune NoMb30BaTeNbCKOTO KOHTEHTA B MaCcTepPCKON Steam?.

Takum 06pa3om, NOABAAETCA pa3rpaHUUeHne UrPoKa-aBToOpa U Urpoka-noTpebutens. ABTop ¢ no-
MOLLbHO BO3MOMHOCTEI BUAEOUTPbI 1 UTPOBOTO CepBuca pa3pabaTbiBAET UTPOBOI KOHTEHT, Ha KOTO-
pblii B MOCAeyloLiemM npuobpeTaeT aBTOpCKMe npasa (MCKNIUMTENbHbIE e — NepenaloTca cepsu-
cy). PAnoBO UrPoK B 0611MKe aBaTapa B CaMOIl UTPe MOXET CO3/1aTb HEUTO NPUBKEHHOE, HO a) N0
npasunam BUPTYaNbHOMO NPOCTPAHCTBA 3TO HEOTUYXKAAEMAA OT CAMOr0 aBaTapa «Marepus»; 6) OHO
He CO3flaHO B CTPOrMX pamkax nnatdopmbl. MPUMepoM MOXET CYXUTb YNOMAHYTas MacTepckas
Steam, rae pa3paboTumMKK BbIGMPAIOT Te UFPOBbIE aTPUOYThI, KOTOPbIE NOTOM A06ABAT B BUAEOUTPY
C BO3MOXHOCTbIO MOKYMKI KONUI pa3paboTaHHOro NPOAYKTa Ha TOProBOIA NNOLAAKE BCEMI PSOBbI-
MU UTPOKaMK 33 IEHEXHbIe CPELCTBA PeanbHOro Mupa.

PaccmoTpum cneayiolmMiA BapuaHT NpaBoBOro PerynupoBaHius 060poTa UrpOBOrO MMYLLECTBA
B pamkax npaBa MHTENNeKTyanbHONW CO6CTBEHHOCTU. MONb30BaTeNlb BHOCUT MMLEH3NOHHDINA Nna-
TeX M NpuobpeTaeT N0 NULEH3NOHHOMY [OrOBOPY NPaBO MCMONb30BAHMA WUIPOBOrO aTpubyTa.
B Takom cnyuae AanbHeiilune onepauuu no nepegaye UrpoBoro atpubyTa UM akkayHTa TpeTbemy
nuuy 6yaeT kBanuuLMpoBaTbCa Kak Cy6NMLEH3MOHHbINA A0TOBOP, FPaHMLbl Pa3peLleHHoro UCnosb-
30BaHs NO KOTOPOMY YCTaHABNNBAIOTCA B NTMLEH3UOHHOM COFNALLIEHNN, HanpuUMep NPsMoil 3anpet
Ha NPOfAXy UrPOBbIX aTPUOYTOB U Nepefauy akkayHTOB B NONOXeHMaX EULA, unn B COOTBETCTBUM
c n. 2 cT. 1238 TK PO (Perepyolkina, 2020, p. 51).

[laHHbIN NOAXOA NpeacTaBnAeTca Haubonee peneBaHTHbIM 1S NPaBOBOrO 06OCHOBAHMA Mexa-
HU3Ma 060pOTa BMPTYaNnbHOrO MFPOBOMO MMYLECTBA He TOMbKO MOTOMY, UTO OH YXe NPUMEHSseT-
€S, HO M MO pe3ynbTataM ero UCronb3oBaHus. Tak, N0 MHeHuto E. 10. MapTbsiHOBOI, MOMUMO NpoO-
uero, 6GMAroNpPUATHLIMI NOCNEACTBUAMI ABAAIOTCA ONOCPENOBAHUE OTHOLIEHWUA NO OTUYKAEHNIO,
UCNOMb30BAHMID WFPOBOTO NpeameTa NULEH3NOHHBIM [O0rOBOPOM, HEe0b6XoAuMOCTb MOMyUYeHus

2 «Korga Bbl 3arpyxaeTe KOHTEHT B Steam, Aenas ero JOCTYMHbIM ANs ApYrux nonb3osateneil u/unu Valve, Bbl nepe-
paete komnaxuu Valve u ee ayunupoBaHHbIM KOMNAHNAM MEXAYHAPOAHOE, HEIKCKNIO3UBHOE NMPABO Ha UCMONb30-
BaHWe, BOCMPOM3BEAEHNE... NNLEH3UA NPefOoCTaBNAeTcA komnaHuu Valve npw 3arpy3ke KOHTEHTA B cepBuC Steam
Ha BCE BpeMs [eCTBUA MPaB HA WHTENNEKTYanbHYK COBCTBEHHOCTbY (Coenawerue modnucyuka Steam, Steam,
https://store.steampowered.com/subscriber_agreement/?l=russian (gara o6patexus 14 mapra 2024).
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nonb3oBartenem cornacus npaBoobnafarens Ha 3aknioueHne Cy6nnLEH3MOHHOTO JOr0BOpa C Apyru-
MW NONb30BATENAMU, HENPUMEHMMOCTb K JOFOBOPAM, 3aKI0uaeMbiM MeXay Nofb30BaTeNem 1 npa-
Boo6naparenem, 3akoHa PO ot 7 cespans 1992 r. N© 2300-1 «O 3awute npae notpedutenen»®,
0C06EHHOCTI B ONMpefeneHun NPUMEHUMbIX HOPM HaNOroBOro, TAMOXEHHOTO, CTPAX0BOr0 3aKOHO-
JlaTenbCTBa (Martyanova, 2020, p. 175).

050[)07 BUPTYaibHOIO MMYLLLECTBA Yepe3 [10roBop BO3IME3LHOI0 OKa3aHusa yciyr

MpeacTaBneHHan KOHUENLMUA KOHCTATUPYET NPaBoBYyto KBanMhUKaLMIo N0Nb30BaTeNbCKUX COrNa-
LeHNN KaK JOrOBOPOB CO CMELIAHHBIM XapaKTepoM, T. e. 0rOBOPOB YC/IYT B UACTH NPefoCTaBNeHus
BO3MOXXHOCTW MOKYNKI BHYTPUUTPOBbIX NPUBUNETUA U NpeaMeToB. OfHAKO BO3HUKAIOT COMHEHMS,
CBS3aHHBIX C NPUPOAOI JOrOBOPA BO3ME3AHOIO OKA3aHMA YCAYT MeXAy CaMuMu Nonb30BaTensimm
1 pa3paboTumkamm B pamKax 060poTa UrpoBOro UMyLLEeCTBa.

lpoaHanu3npyem BbllleyNnOMAHYTOE NULEH3NOHHOE COrNalleHne C KOHeUHbIM nonb3oBarenem
ans EMEA Blizzard®. CornacHo n. 11 § 2 cornaweHue perynupyetcs 3akoHodaTenbCTBom OpaHuuu
1 TOMKYeTCA B COOTBETCTBMM C HUM. TlpucyLiee pumckomy npasy TPOAKOe NMpefcTasieHne o J0ro-
BOpE HailMa HaWno npsAmMoe oTpaxeHue Bo OPaHLY3CKOM rpaaaHCKoM Kopekce. COOTBETCTBEHHO,
B ero Tutyn VIll «O goroBope HaiiMay BK/IOUEHbI, B YAaCTHOCTH, CAMOCTOATENbHbIE FMaBbl: «O HallMe
Bewein» u «O Halime paboTbl 1 ycnyr». Mepeyto Masy TUTYNA COCTaBASIOT «O6LWMe NONOXEHNSY.
Ha panbHenwux ctyneHsax auddepeHumanum B mase «O Haime paboTbl U YCIyr» BbiAeNeH A0ro-
BOP NOAPAJQ, NPeAMETOM KOTOPOro CMYXUT BO3ME3AHOe UCNONHeHNe paboTbl. Mpu 3Tom no cr. 1787
(DpaHLY3CKOro rpaxaaHCKoro KofeKca” foroBopomM MOXeT ObITb YCTaHOBNEHA 06A3aHHOCTb NOAPAL-
unKa «NpegocTaBnTb NNUWb CBOK PaboTy UNKM CBOW ChewmanbHble 3HaHWSA, UK YTO OH NMpefocTa-
BUT TaKxe 1 Matepuan» (Braginsky & Vitryansky, 2011, p. 23).

Takum 06pa3om, peub MAET O pasrpaHUueHun AOroBOPa HanMa, NPeaMEeTOM KOTOPOro BbICTyNa-
10T TPYA 1 ero pesynbTat, 1 JOroBopa Ha oKasaHue ycnyr, UMeBLLIEro CBOUM NpeaMeToM TPYA Kak Ta-
KOBOW, NULIEHHDIA OTAENEHHOTO OT HEro pe3ynbTata.

lMo3Tomy, Korga mnonb3oBaTenb MOKYNaeT BHYTPUUTPOBYKO Banioty, OH 3aKnyaeT [OroBoOp
06 OKa3aHMM MNATHBIX YCAYr?, XOTA NONb30BaTeNb U MOMYYaeT Npefckasyemblil U rapaHTUPOBaH-
HbIl Pe3ynbTaT — BaKTY AN eAUHMLY GPOHM B MHBEHTAPb; NYCTb U HEe MaTepuanbHbIi 06DBEKT,
HO nonb3oBaTenem NpUo6PeTaeTc HeuTo NpeAcTaBAeHHOe B OGLEKTMBHOW LM(POBOI (opMme.
YKa3aHHbIIl MEXaHWU3M Nepesaun MoXHO CUMTaTb NPesMEeTOM JOr0BOPA BO3ME3AHOI0 OKa3aHus ycnyr
no ct. 779 T'K PO nuiwb ¢ psAAOM 0roBOPOK U YCNOBHOCTEN.

O6patweHue BUPTYaIbHOTO MMYILLECTBA KaK LM(POBOIO NpaBa

CornacHo n. 1 cT. 1411 TK PO uucpoBbIMK ABNAIOTCA Ha3BaHHble B TAKOM KauecTBe B 3aKOHe
0653aTeNbCTBEHHbIE U UHble NPaBa, COfEPXaHUE U YCIO0BUA OCYLLECTBNEHMS KOTOPbIX onpeaens-

% 3aKoH Poccuiickon Oeaepaunn «0 3awuTe npas notpedutenein» ot 07.02:1992 N 2300-I. Poccuiickas raseta. 7 anpens 1992 1.

% Code civil [C. civ.] [®TK] art. 1787.

7 OnpegeneHne BepxosHoro Cyaa PO ot 30 ceHTabps 2015 1. NO 305-KIM5-12154.

% [papaHckuil kogekc Poccuitckoi Megepauum (uacTb BTopas) ot 26 aHBaps 1996 NO 14-03. Poccuiickas raseta. 10 (epa-
na1996r.

»  TpaxaaHcKuil komekc Poccuiickont Gepepauyn (Yactb nepsas) ot 30 HoA6PA 1994 r. N 51-03. CobpaHue 3aKoHOAaTeNb-
cTBa PO. 1994. NO 32. Cr. 3301.
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I0TCS B COOTBETCTBUW C NpaBMMamu WH(OPMALMOHHOW CUCTEMbI, OTBEUAIOLENH YCTAHOBMEHHBIM
3aKOHOM npu3Hakam. CornacHo MHeHuio M. A. POXKOBOW, LM(POBbIM CYOGbEKTUBHOE TPAXIAHCKOEe
NpaBo NpU3HAETCA BCeACTBIE TOMO, UTO OHO NOATBEPHAEHO B MH(OPMALMOHHON CUCTEME B BUAE
Koga unu 0603HaueHna. To ecTb peub MAET 06 3NEKTPOHHOI (hopme (cnocobe odropmneHns) cy-
LeCTBYIOUWMX Cy6bEKTUBHBIX rpaxaaHckux npas (Rozhkova, 2021, p. 46). B Apyrom HayuHom Tpyde
M. A. PoXxKoBa NPUXOANT K NTOFMYHOMY YMO3AKNIOUEHUIO O BEPOATHOM Pa3BUTUI 06paLLeHNs BUPTY-
aNbHOrO UMYLLECTBA Kak LM(POBOTO NpaBa: «...He CNPaBMBLIMCH C 33fiauei PAacKpPLITUS COAePKaHNs
LNPOBbIX NPaB 1 BbISBAEHUS KBANU(ULMPYIOWMX NPU3HAKOB, NO3BONAKWNX OTFPAHUUNTL ITOT
06BEKT OT MHbIX 06BEKTOB rpa¥JaHCKMX Npas, 3aKOHOAATeNb peLwunn, Yto 6yaeT nonpocTy Hasbl-
BaTb TakMe Npasa B OTAeNbHbIX 3aKOHAX, CO3[1aBas COOTBETCTBYIOLLEE UX HA3HAUYEHWNIO NPaBOBOE pe-
rynuposaxue» (Rozhkova, 2021, p. 47).

B 10NrocpouHoil nepcnekTMBe 3aKOHOAATeNEM B OTAENbHOM (hefiepalbHOM 3aKOHe MOTYT 6biTb
CO3/iaHbl, MOMUMO OnpeaeneHus BUPTYaNbHOMO UFPOBOTO MMYLLECTBA, MEXaHU3Mbl MPABOBON OXpa-
Hbl 11 3aLLMTbl TAKOBOTO.

B03MOXHO 6b110 6bl 3aKOHUUTb HA 3TOM: CHATb C CEHS TAMENYI0 HOLY NPABOBOI ONpPeaeneHHOCTH
1 60nblue He TaWMTb MbI6Y KOHLENUMI B ropy, OfHAKO B NPo6nemaTike COOTHeCeHUs L(poBbIX
Nnpas 1 BUPTYanbHOro UrPOBOro UMYLLECTBA eCTb, N0 HaLleMy MHEHUIO, Hepa3peLnmoe npensaTcTeue.

Kak 6bino otmeueHo C. B. Capbalem, y LMhpoBOro npasa HeT U He MOMXET 6biTb HUKAKON Camo-
CTOATENbHOCTU. 3TO NOXHAA CYWHOCTb B PAAY CYObEKTUBHBIX rpaxxaaHckux npas. Ludposoe npa-
BO Ha CaMOM fienie ecTb Wb hopMma, T.e. o(hopmneHne N1HOro N3BECTHOTO NpaBa: BELHOrO, 065-
3aTeNbCTBEHHOTO0, KOPNOPaTUBHOrO, UcKNounTenbHoro, nuuHoro (Novoselova et al.,, 2019, p. 35).
MpencraBneHHas No3unumMs OTpaxaeT CUTYaLMIo NONOro 06bekTa, NPUPOAA KOTOPOro OCTAETCA Heno-
HATHON — (hopMa 6e3 coaepxaHus.

MOXHO NpMIATI K BbIBOAY, UTO MPUMEHEHNe KOHLENLUun LdpoBbIX NpaB K NPeaMeTy paccyxpae-
HWA Ha fiaHHbI MOMEHT BeCbMA TYMAHHO B CBA3M C He [0 KOHLA pa3pabOTaHHbIM MeXaHU3MOM pe-
rynmpoBaHus. MoXHO N1 CUMTaTb UTPOBOE UMYLLECTBO YKA3aHHbIM B 3aKOHe LM(pOBbIM NpaBoM?
Kakue rpaHuubl y npaBun WHGOPMALMOHHOW cucTeMbl? [N NOATBEPXAeHUA LMdPOBOro npasa
B MH(OPMALMOHHON CMCTEME AOCTATOUHO 3aperucTpUpPoBaTh ero B BUAEOUTPE UMK B OTAENBHOM Ur-
POBOM peecTpe, KOTOpblil TONbKO 06peMeHUT 060poT?*

Konuenums camocTosTeIbHOrO 06BeKTa IpaXxAaHCKuxX npas

CornacHo ct. 128 TK PO Kk 06bekTam rpawgaHCKuX NpaB OTHOCATCA BeLy (BKNOYAA HanUuHble
[EHbI 1 JOKYMEHTapHblE LeHHble ByMaru), NHOe MMYILECTBO, B TOM UMCIEe UMYLLECTBEHHbIE Npa-
Ba (BK/I0Uas 6e3HaNNuHble [IeHeXHble CPefCTBA, 6e3[0KyMeHTapHbIe LieHHble Bymaru, uudpoBble
npaBa); pe3ynbTaThl paboT 1 OKasaHue YCayr; OXPaHsemMble Pe3ynbTaThl MHTENNEKTYanbHON JAesTesb-
HOCTW 11 MPUPABHEHHbIE K HUM CPEACTBA MHAMBUAYANU3aLMn (MHTeNNeKTyanbHasa co6CTBEHHOCTD);
HemartepuanbHble 6nara®.

% MoppobHee 06 3tom: CoseT npu Mpesupente Poccuiickoin Gepepauun no KOAMGUKALMM U COBEPLIGHCTBOBAHNIO Tpa-
XAAHCKOrO 3aKOHOAATENbCTBA, IKCMEPTHOE 3aK/toueHue «O BHECEHUM M3MEHEHWA B YacTU MepBylo, BTOPYIO W Tpe-
Tbio MpaxaaHckoro kogekca Poccuiickoit Megepaunmy» (0 Ludposbix npasax) ot 17 aHsaps 2019 r. N2 183-1/2019 no npoek-
Ty thefepanbHoro 3akoHa N 424632-7, https://old.priviaw.ru/wp-content/uploads/2019/12/%D0%A1%D0%B1%D0%BE%

% TpamaaHckuil kogeke Poceuiickoin Oegepaumn (uactb nepsas) ot 30 HoAGpA 1994 1. NO 51-03. CobpaHue 3aKOHOAATENb-
ctBa PO. 1994. N@ 32. Cr. 3301.
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https://old.privlaw.ru/wp-content/uploads/2019/12/%D0%A1%D0%B1%D0%BE%D1%80%D0%BD%D0%B8%D0%BA-2019-%D1%8D%D0%BA%D1%81%D0%BF%D0%B5%D1%80%D1%82%D0%BD%D1%8B%D0%B5-%D0%B7%D0%B0%D0%BA%D0%BB%D1%8E%D1%87%D0%B5%D0%BD%D0%B8%D1%8F.pdf
https://old.privlaw.ru/wp-content/uploads/2019/12/%D0%A1%D0%B1%D0%BE%D1%80%D0%BD%D0%B8%D0%BA-2019-%D1%8D%D0%BA%D1%81%D0%BF%D0%B5%D1%80%D1%82%D0%BD%D1%8B%D0%B5-%D0%B7%D0%B0%D0%BA%D0%BB%D1%8E%D1%87%D0%B5%D0%BD%D0%B8%D1%8F.pdf
https://old.privlaw.ru/wp-content/uploads/2019/12/%D0%A1%D0%B1%D0%BE%D1%80%D0%BD%D0%B8%D0%BA-2019-%D1%8D%D0%BA%D1%81%D0%BF%D0%B5%D1%80%D1%82%D0%BD%D1%8B%D0%B5-%D0%B7%D0%B0%D0%BA%D0%BB%D1%8E%D1%87%D0%B5%D0%BD%D0%B8%D1%8F.pdf

Digital Law Journal. Vol. 6, No. 2, 2025, p. 91-111
Astemir Zh. Pagov / Virtual Space and In-Game Property: Aspects of Legal Regulation

Mo mueHuio A. 1. CaBenbesa, OTHeCEHNe BUPTYanbHOrO UrPOBOr0 UMYLLECTBA K MHOMY C Aanb-
Hedwum 3akpenneHuem B cT. 128 TK PO B 6onbluen Mepe oTBeuaeT noTpe6HOCTAM 060poTa
1 06ecneunBaeT 3alLuTy 3aKOHHbIX UHTEPECOB N0Nb30BaTeNs B OTHOLEHUN UTPOBOTO UMYLLECTBA,
KOTOPOE C 0YEBMAHOCTbIO UMEET ONpPefeNeHHYI0 IKOHOMUYECKYH LLEEHHOCTb 1 (DaKTUYECKM yyacT-
BYIOT B rpaxaaHckoM o6oporte (Savelyev, 2014, p. 147). Takxe 370 NpUBEAET K NPU3HAHNIO UTPOBO-
ro MMyLLEeCTBa 06HEKTOM TPAXAAHCKMX NPaB C COOTBETCTBYIOWMMI NPABOBbLIMU NOCIEACTBUAMY
W K ONOCpefoBaHUI0 060pOTa [AHHbIX 06BEKTOB 3aK/UEHMeM HEeNmoUMEHOBAHHbIX JOr0BOPOB
(Martyanova, 2020, p. 181).

JlaHHYI0 KOHLENUMI0O MOXHO 6YAET CuMTaTb COBEPLIEHHO MPUEMIEMOM NpU AOMKHON MMMnne-
MEHTALMM YKe CYLLECTBYHOLNX NPABOBbIX HOPM, HO MOAEPHU3MPOBAHHDBIX MOA LNU(POBYI NPUPOAY
UrPOBOTO MMYLLECTBA, B OTAENbHYI0 masy K PO, rae yutytca ocobble cnocobbl 3aluTbl U NpaBo-
BOW OXpaHbl. TaK, NP1 HEAeNCTBUTENIbHOCTU CAENKMW, COBEPLIEHHOI NOA BAUSHUEM CYLLECTBEHHOTO
3abnyxaeHus unu o6MaHa, Hacunus, yrpo3bl NN HEBNArONPUATHBIX 06CTOATENBCTB MEXAY ABYMS
KOHTpareHTamm-urpokamu, Cyfly HyXHoO OyneT OLeHWTb BCe AOKa3aTenbCTBa CTOPOH, Hanpumep
CKPUHLWOTbI Nepenucok WNu CornacoBaHHOCTb NpeAmMeTa CAeNnKu, NofpasymeBaeMocTb BOMN K UC-
MOMHEHMIO YCNOBUIA CAGNKN U T. . Tpn BbIABNEHUM NOPOUHOCTM CAENKM NO TPEHOBAHMIO CTOPOHDI
NPU3HATb OCMOPUMYIO CAENKY HeAeNCTBUTENbHON U NPUMEHUTb NOCNEACTBUS ee HeelCTBUTENbHO-
CTU no CT. 12 TK P®, ecnu cywwiecTByeT 06beKTUBHAA BO3MOXHOCTb BEPHYTb BUPTYaNbHOE UrpOBOe
umywecTBo. Hanpumep, cyn 0653bIBaeT OTBETUNKA MK Steam BOCCTAHOBMTb LEMOUKY TPaH3aKLui
NHAMBMAYANbHO-ONpPEAeNeHHOro UrpoBoro apredakra (Tak HasbiBaeMblit NaTTePH UM CTPYKTYpa
CKMHOB, OTPAXAIOWAACA B YHUKANILHOM HOMeEpe).

MpefcTaBneHHas Cxema BO3MOXHA NULLb NPI CleayloUX YCNoBuaX: 1) pewexue cyaa byaet 06a-
3aTe/ibHbIM 4191 COTPYAHNKOB Valve, KOTOpbIe UMEIOT BbllleyKa3aHHble MOHOMOUNS; 2) eAMHULA UT-
POBOTO UMYLLECTBA HE HAXOAUTCA Y A06POCOBECTHOO NPUOBPETaTENS; 3) He HAapYLWANNCh NN UCTLIOM
" OTBETUNKOM NPaBUIA BUAEONIPbI (NPU YCTAaHOBNEHNM Pa3yMHO 06YCIOBNEHHONO 3anpeTa nepeaa-
UM aKKAyHTOB UMM BUPTYANbHOTO UrPOBOTO UMYLLECTBA MEXAY UrPOKaMM).

* k%

Mo uTory NpeacTaBNeHHbIX Bblle PACCyXaeHMIA BO3MOXHO BbIBECTU aBTOPCKOE BileHne 3Haue-
HUA TepMUHA «8UPMYANbHOE U2POB0oe UMywecmeoy: 06bEeKT LdPOBOro NPOCTPAHCTBA, UMEIOLNI
UMyLLECTBEHHOE BOM/OLLEHNE B ONpPefeneHHbIX CyObeKTamu NPaBOOTHOLWEHMIA paMKax U Haf KOTo-
PbIM MOXHO YCTAaHOBMTb NPABO BNAfeHMS, NONb30BAHUS U PACNOPSHEHUS B TOW Mepe, B KaKol uX
060pOT JONYCKAETCA 3aKOHOM U UTPOBBIMU MeXaHUKaMU®,

OrpaHuyeHue cBo6OAbI A0roBOPa B LENAX 3alLLMThI UTPOKOB Yepe3 NPU3My 0TEYECTBEHHOI
W 3apy0eXKHOI NPaKTUKK

Kak 3apybexHble, TaK OTEUECTBEHHble WCCNELOBATENN BbIAENANT KIOUeBble COAepxa-
TenbHble 1 npoleaypHbie npoasneHns csobogbl aorosopa (Karapetov & Savelyev, 2012, p. 38).

B cBOI0 OuYepedb, «MrpOBble MEXaHUKN — 3TO MPOLEAYPHbIE anropuTMbl BUAEOUTPbI, ONUCHIBAIOWME Lefb BUJEOUTpbI
11 No3BonstoLLMe c6anaHCMpoBaTh Apyrile KOHCTUTYTUBHbIE INEMEHTbI MTPOBOTO MPOLIECCa, peannyemble B MPOrpamm-
HoM o6ecneuennm» (Pagov, 2025, p. 157).
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K PO packpbiBaeT NPUHLMN CBOBOAbI AOTOBOPA B CT. 421, a OpaHLy3CKUIA rPaXAAHCKMI KOAEKC —
B CT. 1102%. Mpu 3TOM CMbICTIOBOE HAMOMHEHWe NPUHLMNA NPAKTUUYECKN MAEHTUYHO, €C/U NOfBepraTh
COOTBETCTBYIOLLNE HOPMbI CUCTEMATUYECKOMY U JOKTPUHANBHOMY TONKOBAHMIO:

a) 3aKnouaTb JOroBOP MO CO6CTBEHHON BOME B Ni060€ BPema 1 Ha N06bIX YCNOBUSX, KOTOPbIE
OHM CUNTAIOT HYXHbIMK (CBO6OAA 4OrOBOPA);

b) cBo60AHO 06CYKAATL U BECTI NEPeroBopbl 06 YCNOBUAX, NOCIGACTBUAX W NPEKPALLEHIN CBOUX
06513aTeNbCTB C APYroii fOroBapuBaloLeiica cTopoHoii (cBo6oga o6cyxaeHus);

C) M3MeHATb NOCNeACTBUA 0643aTeNbCTBA 1N NPEKPALLAT ero No COralleHIto ¢ APYroi 4OroBapu-
BAIOLLECA CTOPOHOM, MPUUEM Cy/ B MPUHLMNE HE MOXKET BMELaTbes no npasy (cBo6oaa npekpa-
WeHns);

d) Bbi6uparb opMy CBOEro 0643aTeNbCTBa, 3@ UCKIOUEHNEM CllyYaeB, KOrAa 3TOr0 Tpebyer 3aKoH
(cBo6oa hopmbl BbipaeHus) (Lefebvre, 2003, p. 443).

PyKoBOACTBYAICb BYKBaNbHLIM MOHUMAHWUEM MPUHLUNA CBOGOAbI JOTOBOPA, U3faTenn unn pas-
PaboTunMKM COCTABNSAIOT NOMb30BaTENbCKUE COMMALIEHNS C 0CO60W IOPUAMUECKOM TEXHUKON B Ya-
CTU PerynupoBaHuA BUPTYaNbHOrO UMYyLLECTBA. B Takux cornaweHmsax nobas cmcrema BUPTYanbHbIX
NpeaMeToB UMEET B CBOEI OCHOBE OrpaHMUYEHHYI0 MALEH3NIO Ha JOCTYN UTPOKA K (YHKLMAM UFpbI,
a He (haKTMuecknin 06MeH ToBapaMu, NpUUYEM NNLEH3UA OTPaHNYMBAETCS YKa3aHUEM HA pa3peLleH-
Hble Cnoco6bl UCNONb30BAHUSA C PALOM OrOBOPOK.

Kpome Toro, B no6bIx YCNOBUAX NPEAOCTABAEHNS YCAYT U/WAM NNLEH3MOHHBIX COTMALIEHNsX
C KOHEYHbIM NONb30BaTeNEM YKa3bIBAETCA, YTO NNLEH3NA HA BUPTYaSbHOE UMYLLECTBO MOXET 6bITb
npekpalLeHa B no6oe Bpems no BbI6OPY M3faTens, a NOCKONbKY B Lensx 6anaHca u HOBOBBEAEHN
WHOTAA HEOOXOAMMO W3MEHATb UTPOBble NpeaMeTbl, U34aTeNb YNONHOMOYEH NpeanpUuHUMATh k-
Oble ENCTBUS, B TOM UNCIE Te, KOTOPbIE MOTYT NPUBECTU K CHUKEHMIO UM YCTPAHEHMIO LEHHOCTU
N060ro NpefMmeta, nepcoHaxa unn yuetHoi 3anucu (Boyd et al., 2019, p. 173).

Bnpouem, aBTOHOMMA CTOPOH JOFOBOPHbIX OTHOLIEHWI MO CBOEA MPUPOAE OrpaHUuYeHa umne-
PaTUBHBIMU NONOXEHUAMMW NO3UTUBHOIO NpaBsa. Takue orpaHNyeHus 06ycnoBneHbl 06bEKTUBHBIM
XapaKTepoM NPaBOOTHOLWEHUNA, BO3HUKAIOLMX U3 AOTOBOPA, U AOMONHUTENbHO 060CHOBAHbI CO06-
paXeHnaAMU NYBANYHOTO MHTEpeca, Cy6bEKTUBHBIMI NPaBamMu U 3aKOHHbIMU UHTEpeCcamMu TPeTbUX
NNL, HEOBXOAMMOCTbIO 3aLLMTbI IKOHOMUYECKI MW COLUANbHO 60Nee CNaboi CTOPOHI.

OgnHoli 13 cep, B KOTOPON Pa3yMHOE OrpaHuueHue CBOGOAbI OTOBOPA SBASETCA HEpPYLIMMbIM
NOCTYNaToOM, CYUMTAIOTCA NOTPEOUTENbCKIUE OTHOWEHUS. NToTpebuTeNb, @ B HALeM cnyyae Urpok, npe-
310MUPYeTCA CNaboil CTOPOHOM B NPABOOTHOLEHNSX C NnaTdopmoi Steam unu usaatenem Bugeo-
urp (ecnu umeThb B BUAY HENOCPEACTBEHHOE B3aUMofeCTBIME uepe3s nnatdopmy Takoro usgarens).

B TpamaaHckuil kopekc Poceuiickoin Oegepaumn (yactb nepsas) ot 30 HoA6pA 1994 r. NQ 51-03. CobpaHue 3aKOHOAATENb-
ctBa PO. 1994. NO 32. Cr. 3301.

3 AHanu3 dhpaHLY3CKOro rpaxaaHCKoro 3aKOHOAaTeNbCTBA B Chepe 3aluTbl NPaB NoTpe6uUTeneil akTyaneH B CBA3M C 0T-
HOCUTENbHO HeJlaBHMM Cyfe6HbIM pelweHnem npoTus Valve, 3aWmwaoWmm 3aKOHHbIE UHTEPECH] UTPOKOB, UTO ABNAETCS
MOATBEPXKAEHUEM NPUCTANbHOTO BHUMAHMA K NPaBOOTHOWWEHUAM B noTpebutenbckoin cepe (Code civil [C. civ.] [OrK]
art. 1102). NapuwKCKuiA Cyf BbIHEC MOCTaHOBNEHME, 0643biBaoLLee KoMNaHuio Valve NpenocTaBuTb Nob30BaTeNaM niar-
thopmbl Steam BO3MOXHOCTb Nepenpopaki NpUo6PeTEHHbIX UTP U BbIBOAA CPEACTB U3 OHNANH-KOWENbKA. B CBA3N
C 3TUM pelueHunem, eciin CyauTb No reiimnneto, B Bepcun urpbl CS:GO (CS2) ans dhpaHuy3ckoro pernoqa 6uin gobasnex
HOBbIN (DYHKLMOHANbHbIN INEMEHT — BUPTYaNbHOE UTPOBOE MMyLLeCTBO P250 X-Ray, no3Bonsioliee nrpokam npocmar-
puBaTbh COAEPXMUMOE NYTOOKCOB A0 UX OTKPbITUSA, HO NOCE NOKYNKM 3NEKTPOHHOIO KAtua oT AyTHoKca. Mpu 3Tom 6binn
BBE/IeHbl OrpaHNYeHNs Ha TOProBAK0 caMuMu NyTOOKCamu Ha Toprosoi nnowapke Steam. (Cm. Tribunal de Grande
Instance [TGI] [Cyn o6uieit topucamkumu] Paris, 1/4 Soc., 17 centabpsa 2019, RG 16/01008, Portalis 352)-W-B7A-CHASA (Fr.)
https://cdn2.nextinpact.com/medias/16-01008-ufc-que-choisir-c--valve.pdf )
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TaK, UH(hOPMALLMOHHBIN ANCOANAHC 1 OrpaHUuUeHHble BO3MOXHOCTI UrPOKa Kak NoTpe6uTens BecTu
NeperoBopbl UM BHOCUTb MpPaBKN € NPO(ECCHOHANbHBIM YUaCTHUKOM WUFPOBON MHAYCTPUM CTa-
BAT NOJ COMHEHWE PaBEHCTBO CTOPOH MPYM aHanu3e NPaBOOTHOLIEHUI, BbITEKAOWMUX U3 A0TOBOpa
NPUCOeANHEHNS — M0/1b308ame/bCK020 CO2N1aleHUs.

lMonoxeHns A0roBopa MOryT 6bITb NPU3HAHbI HefeNCTBUTENbHBIMMU He TONbKO B CyYae NpsAMoro
NPOTMBOPEUMA NeiCTBYIOWLEMY 3aKOHOAATENbCTBY, HO U B TeX CUTYaLLMAX, KOFAA COOTBETCTBYIOLME
YCNOBUSA HapyLWatoT NpaBa noTpe6uTens B 6onee WNPOKOM CMbIC/E, B YaCTHOCTH, €CIIN OHN NPUBOAAT
K YXYALEHN0 ero NpaBoBOr0 NOMOXEHWUA N0 CPABHEHNIO C MUHUMANbHBIMU CTaHAAPTaMu, 3aKpen-
NEHHbIMI 3aKOHOM. Mpu 3TOM 3aKOHOAATENb HEe YCTaHABANBAET MCUEPMbIBAOWLMIA NepeUueHb nono-
XEHUIA, KOTOpPbIe MOTYT 6bITb KBANU(ULMPOBaHbI KaK ylemMasioue npasa noTpe6butenei, noromy
06bIYHO NCXOAAT M3 NYHKTA 2 CT. 6 TK PO, B COOTBETCTBMM C KOTOPbIM COfiEPXKAHME rpaxaaHCKo-Npa-
BOBbIX 0693aHHOCTEN 1 NPaB ONPefeNAeTca Ha OCHOBE O6WMX NPUHLMNOB W CMbICAA FPaXAaHCKO-
ro 3aKOHOAaTeNbCTBa, a Takke TPeGOBaHMI [O6POCOBECTHOCTU, Pa3yMHOCTM M CMpaBeannBOCTH
(Shirvindt, 2014, p. 47). B yacTHOCTM, COMMAcHO CT. 16 3aKkoHa «O 3awuTe npas notpebutenen»®
HeZoNyCTUMbIMIA YCIOBUSIMM [OrOBOPA, YLWeEMASAIOWMMIA NpaBa NoTpebuTens, ABNAKOTCA Te, KOTO-
pble HapYLWaKT NpaBuna, yCTaHOBNEHHble MeXayHapOAHbIMM AoroBopami Poccuiickoit Deaepauun,
3akoHoM «O 3awuTe NpaB noTpebuTens», 3aKOHaMu 1 NPUHUMAEMbIMU B COOTBETCTBUN C HUMM
WHBIMI HOPMATMBHbIMI NPABOBbIMM aKTaMi Poccuiickoit Meaepaumm, perynupyowumm oTHOLWEHNS
B 06/1aCTV 3aWuTbl NpaB NoTpebutenei. Hedonycmumsle ycnosus 002080pa, yuemnswowue npasa
nompe6umersns, HUYMOXHbI.

Bo ®paHuuu, B cBOlO 0uepenpb, Komekc npaB noTpebuteneid 3anpewaer 3noynotpeénexue He-
0CBEJOM/IEHHOCTbIO CNaboW CTOPOHDI, UTO BKAOUAET B Cebs UCMOMb30BaHNE NpeanpuHMMaTenem
yA3BUMOCTYW UNI HEOCBEAOMIEHHOCTM YeNoBeKa C Lie/bio CKIOHNTb 1o U ee K 3aKNioYeHunto 4oro-
BOPA Ha BbIFOAHbIX YCIOBUAX.

Takum 06pa3om, cornatieHmns C UrpoKamm C IBHO YLEMNIAIOLMMI YCNOBUSMM BPOJE NOTECTATUBHO-
ro npaea pa3paboTumka B OfHOCTOPOHHEM NOPAAKE NPEKPATUTL (YHKLMOHANBHYIO NOAAEPXKKY Cep-
BEPOB BUJEOMIPbI, UTO NPUBEJET K NOTEPE BCEX BNOXEHHBIX AEHEXHbIX CPEACTB U HUBENMPOBAHNIO
YCUANRA, NOTPAUEHHbIX Ha NPUOGPETEHIUE BUPTYaNbHOMO UFPOBOTO MMYLLECTBA, (DOPMabHO MOXHO
Ha AaHHOM 3Tane pa3BUTUS 3aKOHOAATENbCTBA NPU3HATb HeleNCTBUTENbHBIMU. BblpaXeHHoe corna-
cue vaule Bcero nnbo He ABNAETCA CBOHOAHDBIM 1 OCO3HAHHbIM, TM60 NOJAETCA Tak, UTOObI MHGOP-
Mauums 06 o6beme JOrOBOPHbIX 0653aTeNbCTB Hbina CHOPMMPOBAHA B BIAE HEMOHATHLIX OrOBOPOK.
CnepnoBaTenbHo, 10rOBOP MOXET 6biTb NPU3HAH HEAGWCTBUTENbHbBIM, HE3ABUCUMO OT TOTO, ABNAETCA
NN cornalueHne LOroBOPOM NPUCOEAMHEHUS UMM JOTOBOPOM «MO B3aUMHOMY COIMACKIO», Ha OCHO-
BaHuK CT. 10 TK PO unu BcneactBue HUUTOXHOCTI Taknx YCNoBui no cT. 169 MK PO,

3aknioyenve

HblHewWwHAA cuTyauus, Korga perynuposaHue OTHOLIEHNN MeXay nofib3oBarendamu u onepartopa-
MU BUPTYa/IbHbIX MPOCTPAHCTB OTAAETCA Ha OTKYN Pa3NyHbIM COrMalleHnAmM ¢ KOHeYHbIM NO1b30Ba-
Tenem, umeet paa HeraTuBHbIX ﬂOCﬂEﬂCTBMI?I, ONMUCAHHbBIX B pa60Te. OaHako MHorue npaBonopaaku

% TpawmaHckuil kogekc Poccuiickoin Menepaumin (yacTb nepsas) ot 30 HOA6PA 1994 r. N 51-03. CobpaHue 3aKoHoAaTeNb-
ctBa PO. 1994. N@ 32. Cr. 3301.

% 3akoH Poccuitckoit Oeaepaumn «O 3awuTe npas notpe6utenein» ot 07.021992 N 2300-I. Poccuiickas raseta. 7.41992 .

¥ Code de la consommation [C. cons.] [Koaekc npas notpe6utenei] art. L. 121-8-L. 121-10.

3 ToctaHoBneHue Mnexyma BAC PO «O cBobofe aoroBopa u ee npegenax» ot 14.03.2014 r. N2 16.
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NPOCTO UTHOPUPYIOT TO, YTO Y UTPOKOB MOTYT HEe BO3HUKATb NpPdBa Ha TO/IbKO UTO anOﬁpeTeHHble
BUPTYasbHble NPeAMETbI, T. €. OHU NO/YUAT LMGPOBOE BNafieHNe, HO He UMeloT npasa Ha Hux (Palka,
2017, p. 47).

PaCCMOTpeB CyTb BUPTYaNbHOr0 UrPpoBOro NPOCTPAaHCTBA KaK BUAa BUPTYa/IbHOIO NPOCTPAHCTBA
W NOAPOBHO Pa3rPaHNUMB MOHATUA KMUMYLLECTBO» U «COBCTBEHHOCTb» B KOHTEKCTE BUPTYaNbHO-
0 M1pa, aBTOP BbIBE/ XapPaKTePUCTUKK 1 0CO6EHHOCTH BUPTYa/IbHOI0 UTPOBOT0 NMYLLECTBA, a TAKXKe,
NpoaHann3npoBas CyLLeCTBYOL e KOHLENLN NPaBOro pexxuma Nrposoro nMyLiecTea, npeanpuHan
NonbITKY BbIBECTU KNOYEBbIe ,qubI/IHI/ILI,I/II/I N aBTOPCKYO TEOPUNI0 OYEePUYEHHOI0 «Marnueckoro Kpyra»,
KOTOPas peneBaHTHa npeamMeTy JaHHOro uccnenoBaHua.

B pa6oTe 6bIN OTpaXeH NAOPanuU3M PasfMuHbIX KOHUENLWA, KaK HauMeHee, Tak U Hanbonee
NPUMEHNUMbIX B KauecCTBe ycmﬁumsoro NpaBOBOro perynupoBaHus 060p0Ta BUPTYaIbHOTo UrpoBo-
ro umyuiecrsa. bbin CcAenaH BbIBOA O BO3MOXHOCTW UCNOIb30BaHUA UHCTUTYTA MHTenneKTyaanon
COBCTBEHHOCTM KaK OCHOBbI PErynupoBaH1a 060poTa BUPTYanbHOro UMywIecTsa (ecnu npucyTcTey-
eT TBOplIECKI/II7I 6a3uc Yy Urposoro VIMyLI.I,ECTBa), KOHUEeNunn CamoCTofaTeIbHOIo 06beKTa rpaXaaHCKnX
npas (ecnu co3natb/MHTEPNPETUPOBATD CYLIECTBYIOLIYI0 MPABOBYI0 OCHOBY U Pa3BUTb TEPNUMOCTb
npaBonpmmeHMTeneﬁ K Cnopam, BOSHUKAKOLWNUM U3 ﬂpaBOOTHOLLIEHI/II7I B BUPTYa/lbHbIX UTPOBbIX NPO-
CTpaHCTBaX). Kak n mHorue nccnenosarein BUPTYa/ibHOro UTpoBOro nmMyllecTea, aBTop BUANT HEBO3-
MOXXHOCTb MONOXUTENbHON 3MEPIKEHTHOCTUN MMYLLECTBEHHbIX NMPaB 6e3 numnnemeHTaLumMn KoHuen-
LW BUPTYaNbHOTO MMYLLECTBA.

KpOMG TOro, NOKa3aHo, 4YTo 3CbeEKTI/IBHbIM WHCTPYMEHTOM MO 3alluTe nNpaB N 3aKOHHbIX NHTEpPe-
COB MOXET 6bITb 3dKOHOAaTeNnbCTBO B ccpepe 3alliunTbl NpaB n0Tpe6|/|Tene|71, TaK KaK n0Tpe6v|Tenv|
OXPaHAIOTCA OT BBEAGHUA B 3a6NyxaeHUE UK 3n0ynoTpe6neHns B T unu uHoi dopme. Moatomy
BKNOUeHne npopa60Ta|-|Hb|x yCﬂOBVII7I npeaocTaBneHna ycnyr nnu nULEH3NOHHOro cornatleHunsa ¢ Ko-
HEUHbIM MOJib30BaTe/ieM, KOTOPble OXBaTbiBalOT an/IO6pETEHI/Ie, BnajieHne, nCnonb3oBaHne BUPTY-
a/lbHOro nmyLlecTBa, He NOMOXET U3aaTento n36exatb PUCKOB, eC/in He 6ynyT COﬁﬂIOAEHbI 6a3oBble
ycnosua nonyvyeHna ABHO BbipaXXeHHOro BOnen3bAaB/IeHUA CTOPOH.
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AHHOTaUWA

ba3oBbIM MOCTYNATOM rPAXAAHCKOTO 060pOTa LUGPOBBIX MPAB BbICTYNAET NPaBUIO, B CUMY KOTOPOTO MX
nepexos Ha 0CHOBAHUM CAEMKM He NOANEXUT COrNACOBAHMIO C 06s13aHHbIM oM (M. 3 cT. 1411 TK PO). OaHa-
KO TONKOBAHME AHHOTO 3aKOHOMOMOXEHWS BbI3bIBAET ONpPEeeNeHHble 3aTPYAHEHUS B JOKTPUHE 1 HA MPaK-
Tuke. CBEpX TOro, KPUTUKE MOPOI0 MOABEPIaeTcA U caMa WAes YHUBEPCANbHOCTM KOHLENTa CBOGOAHON
(B KOHTEKCTE UHAND(EPEHTHOCT MHEHUS JFOMKHUKA WA UHOTO 06S3aHHOTO NALA) LMPKYAALMMA Ludpo-
BbIX NMpaB. OCHOBHOW LieNbl0 UCCNEfOBaHUS ABMSETCA YCTAHOBNEHME HOPUANYECKOTO 3HAUEHUS YKa3aH-
HOTO KOHLENTa, Npexae BCero B pakypce (He)uenecoob6pasHoCTv NpuaaHus emy 6e3ycnoBHOTO XapakTepa.
[ins 3T0T0 ABTOP, NPUMEHsAs 06leHayuHble ((hOPManbHO-TOTMUYECKUA N ANANEKTUUECKNIA) U YACTHOHAYUHbIE
(opnaNKo-AOrMaTUUECKIA, CPABHUTENbHO-NPABOBOM, METOA TONKOBAHMA NPABOBbIX HOPM) METOAbI, NPOBO-
AUT KOMINEKCHBIA aHanu3 n. 3 cT. 141.1 TK PO (B conpsxeHun ¢ MHbIMY 3aKOHOAATENbHBIMMU MPeANMCaHUAMN
KacaTeibHO Nepexofa UMyLECTBEHHbIX NPaB U (YHKLMOHUPOBAHMA MHAOPMALMOHHBIX CUCTEM), @ TaKxKe
WU3yyaeT npaBuia MHAOPMALMOHHBIX CUCTEM, pa3paboTaHHble OTAENbHbIMU onepatopamu. Mpu 3ToM B CTa-
Tbe PaCKpPbIBAIOTCA OBLLNA CMBICN 1 OTPAHUUYEHNs chepbl AeACTBUS HOPMBI M. 3 CT. 1411 TK P®, 06cyxpaetcs
npo6nema (He)oHOCHOBAHHOCTM ee KBaNU(MKALMMU KaK UMNEPaTMBHON. ABTOP yKa3biBaeT Ha yLepP6HOCTb
AndhepeHLMaL MM PeXMMOB nepexoda LndpoBbIx Npas (B acnekTe yueta MHeHUS 0693aHHOTO NNLA), NCXOAA
W3 10PUANKO-(AKTMUECKOI OCHOBbI (CAeNKA UM HACTyNNeHNe NPedyCMOTPEHHbIX 3aKOHOM 06CTOATENbCTB).
MoauepKMBaETCA, UTO UCCNEefyemMas HOpMa He 6MOKUPYeT HEOBXOAUMOCTb NONYUEHUS COMNACHs ApYruX, He-
enu 06A3aHHoe no LudpoBOMy Npasy NULO, Cy6beKTOB. [loKa3biBAETCA OTCYTCTBUE 6eCCnopHbIX (haKTOPoB
ANA KBaNMGUKaLAN npaBuna n. 3 ct. 1411 TK PO Kak MumnepaTuBHOro (MoCKonbky, B YaCTHOCTU, BO3MOXHOCTb
OCYLLECTBAEHMS U PACMOPSKEHNS LUPOBbIMI TPaBaMK CYyry60 B MH(OPMALMOHHON cucTeMe 6e3 o6paLyeHus
K TPETbeMy MLy He AeTePMUHMPYET HEeOMYCTUMOCTb BBEAEHNA Pa3pewuTenbHOro nopaaka). B pabote npu-
3HAeTCA Hanuuue NONUTUKO-NPABOBbIX OCHOBAHUI N OTKa3a OT BOCMPUATUS KOHLENTa CBO6OAHOTO TPAHC-
thepTa UMGPOBbIX NPaB Kak 6e3ycnoBHOr0. COOTBETCTBEHHO, 3aABASAETCA O MPUHLMNNANBHON NPUEMAEMOCTY
[eLeHTPaNn30BaHHOTO PerynupoBaHinis BOMPOCOB COMMACOBAHNS COBEPLIEHUS CAENKM C 06I3aHHbIM TALOM;
npu 3T0M 060CHOBBIBAETCS BTOPUUHBIA XapakTep NOKanbHOW pernameHTauuu obpalieHus LudpoBbX Npas
B NpaBunax NHMOPMaLMOHHON cucTeMbl (W60 B KOHEUHOM CUeTe peub AOMKHA MATU 06 OnpedeneHUn ero
YCNOBWIA yUaCTHUKAMM JOTOBOPA).
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Abstract

A basic postulate of the civil transfer and exchange of digital assets consists in the rule according to which their
transfer on the basis of a transaction is not subject to agreement with the obligated party (Article 141.1(3) of the
Civil Code of the Russian Federation). However, the interpretation of this legal provision gives rise to certain dif-
ficulties in both doctrine and practice. Moreover, the very idea of the universalism of the concept of free (in the
context of the indifference of the opinion of the debtor or other obligated party) circulation of digital rights can
be subject to criticism. The present study sets out to establish the legal significance of this concept in primary
terms of the (in)expediency of giving it an unconditional character. For this purpose, a comprehensive analysis
of the content of the norm of Article 141.1(3) of the Civil Code of the Russian Federation (in conjunction with other
legislative provisions regarding the transfer of property rights and the functioning of information systems) is
carried out on the basis of general scientific (formal and dialectical logic) and specific scientific (legal-dogmatic,
comparative legal, interpretation of legal norms) methods along with the rules of information systems devel-
oped by individual operators. The presented analysis of the general meaning and limitations of the scope of
the norm of Article 1411(3) of the Civil Code of the Russian Federation reveals the critical problem of the (un)
reasonableness of its qualification. The inadequacy of the differentiation of the modes of transfer of digital
rights (in terms of taking into account the opinion of the obligated person) based on the legal and factual basis
(transaction or occurrence of circumstances provided for by law) consists in the impossibility of demonstrating
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that the norm under study cannot abrogate the need to obtain the consent of subjects other than the person
obligated under the digital right. The absence of indisputable factors for qualifying the rule as imperative is
demonstrated in terms of the exercise and disposal of digital rights solely in the information system without
recourse to a third party and not determining the inadmissibility of introducing a permit-based procedure. Since
the existence of political and legal grounds for refusing to perceive the concept of free transfer of digital rights
as unconditional must be acknowledged, the fundamental acceptability of decentralized regulation of issues
of coordinating the conclusion of a transaction with an obligated party is confirmed. The secondary nature of
local regulation of the conditions for the circulation of digital rights in the rules of the information system is
substantiated in terms of necessity for such conditions to be determined by the parties to the agreement).

Keywords
circulation of digital rights, transfer of digital rights, obligated party, debtor, consent to transaction,
imperative norm, dispositive norm, rules of an information system, decentralized regulation
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Beesenue

KopHeBas 0cob6eHHOCTb o06paleHns uudpoBbIX Npas, MOAYuUMBLIAS MNPAMOE OTPAXEHUe
B N. 3 CT. 1411 TK PO npu yCTaHOBAEHWN PAMOYHOTO I0PUANYECKOTO PEXMMA HAa3BaHHbIX HEOPANHAP-
HbIX 06BEKTOB, COCTOUT B TOM, YTO Nepexop LchpoBoro npaBa Ha OCHOBAHWMN CAENKM He TPeBYeT co-
rnacus 06s3aHHoro nuua. CneynanbHoe 3aKOHOAATENbCTBO, MOCBALEHHOE OTAENbHbIM LU(POBbIM
npasam (DenepanbHblit 3aKoH «O NPUBNEYEHINN UHBECTULAA C UCNONb30BAHMEM UHBECTULMOHHDIX
NNathopm 11 0 BHECEHNM U3MEHEHUI B OTAE/bHbIE 3aKOHOAATENbHbIE aKTbl Poccuiickor Depepauyumy»
oT 2 aBrycra 2019 r. N 259-03 (ganee — 3akoH 06 uHBecTnnathopmax) u GegepasnbHbiil 3aKOH
«0 unpoBbIX HIMHAHCOBBIX AKTUBAX, LNGPOBON BANKOTE U O BHECEHUN U3MEHEHMI B OTAENbHbIE
3aKoHoaaTenbHble akTbl Poccuiickoit Geaepauuy» ot 31 uions 2020 r. N 259-03° (nanee — 3aKoH
0 LDA)), matepuanbHo-nNpaBoBoil cocTaBnAtlieid 060poTa UMGPOBLIX MPaB MOUTH He Kacaercs,
0CTaBNAS 33 CKOGKAMMU, CPESM NPOUEro, PACCMATPUBAEMBIN B HACTOALLEN PABOTe Y3KII aCNeKT.

Mexay Tem TonkoBaHue f. 3 cT. 1411 TK PO (B ToM uncne B cpese rpaHuL, ero npuMeHeHns npeamer-
HOrO 1 Cy6BEKTHOrO TONKa, a PAaBHO OLEHKM AAHHOW HOPMbI, MPUTOM UTO OHA HE COAEPXMT 3anpeTa
Ha KaKylo-Nn6o KOpPeKTMPOBKY, B KauecTBe UMNEepaTuBHON U, HANPOTHUB, AUCMO3UTUBHON) Bbi3bl-
BAeT OonpefeneHHble UHTeprpeTaLnoHHble CI0XHOCTY; NOJ COMHeHWe NMopolo CTaBUTCA U NPaKTK-
yeckas Lenecoo6pasHoCTb HeMoKoNe6MMOCTM KOHLENTa CBOBOAHON LMPKYNALAN LUGPOBbIX NpaB.

' TpaxaaHcKuii Kogekc Poccuitckoi Oemepaumin (yactb nepsas) ot 30 HoA6ps 1994 r. NO 51-03. CobpaHue 3aKoHOfaTeNb-
ctBa PO. 1994. N@ 32. Cr. 3301.

2 CobpaHue 3akoHopatenbctBa PO. 2019. N 31. Cr. 4418.

3 CobpaHue 3akoHopatenbcTea PO. 2020. NO 31 (u. 1). Cr. 5018.
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Ccepa aeitcteua n. 3 cr. 141.1 TK P®: 0bwue 3aMeyanus

06nacTb NPUNOXEHUA NCCNeRYeMOro KOHLLeNTa OBONbHO 06LNPHA: BUYACTHOCTY, 1.3 CT. 1411 TK PO
MOANEXMT NPUMEHEHNI0 6e30THOCUTENbHO K Npupoae ouudpoBaHHbIX NPaB (06a3aTeNbCTBEHHAA
n160 nHasa). Tem He MeHee OHa He ABNAETCA 6E3rPaHNUHON, PUYEM ee Cy)eHne NPON3BOANTCA 3a-
KOHOAaTenem uepes UKCaLMio CNeayHoLWMX KNoUeBbIX NONOXKEHMH.

Bo-nepsbix, peub uaeT o cmeHe obnaparens LpPoOBOro Npasa Ha OCHOBAHUM CAGNKMN. KOHEUHO,
AAHHOMY NOCTYNaTy TOXE NPUCYLLA MACIITAOHOCTD, TAK KaK HABOP COOTBETCTBYIOLLMX COCNOK HUKOUM
o6pazom He o2panHuyueaemcs (OHM MOTyT 6biTb BO3ME3HbIMU 1 63BO3ME3HbIMM, UMETb PA3Ny-
HYI0 Kay3y W T. 1.).

OTMeTUM, UTO KBanU(UKaLNs HEKOTOPbIX AaKTOB KaK CAENOK, BNEKYLNX UMEHHO Mepexod npasa
(nns uenen npumeHeHmna n. 3 ct. 1411 TK P®), K cOXaneHunio, ABNAETCA HEORHO3HAUHOMN. IT0, Hanpu-
Mep, OTHOCUTCSA K I0r0OBOPY 31013, 3aK/I0UeHNe KOTOPOro camo no cebe, eCcTeCTBEHHO, He Bbl3blBaeT
yKa3aHHOro lopuanueckoro 3 ekta; BMecTe ¢ Tem B cuny . 1cT. 358.2 TK PO gns 3anora npasa 3ako-
HOM UMK COrNaLleHnemM Mexay npasoobnagarenem 1 ero JOMKHUKOM MOXET BBOAUTbCA TpeboBaHue
0 COTNacoBaHNM C JOMKHUKOM, TOTAA KaK Ans Nepexofa Lt poBoro npasa jaHHas onuus He nporo-
BapuBaetcs. M03ToMy BOBNEUEHME 3aN0r0OBbIX CAENOK B chepy AencTBus n. 3 cT. 1411 TK PO cTaHo-
BUTCAA BO3MOXHbIM TONbKO NP €ro pacluupuTenbHoil TpakToBKe (HO Nnyywmm cnocobom npeogone-
HUA TYMAHHOCTH, pasymeeTcs, byaeT COOTBETCTBYIOLLAA KOPPEKTUPOBKA 3aKOHOAATENbCTBA; B N060M
cyyae BBWAY PaccornacoBaHHOCTK PerynupoBaHusa CXematika OTYYKAeHWA W nepefaun B 3anor
LMpOBOTro NpaBa BbIMAANT Hey6eanTenbHo).

Kpome TOro, abconTHO OYEBMAHO, UTO Nepexos LM(POBOrO NMpaBa MOXET MPOUCXOAUTH
1 MO UHbIM OCHOBAHUAM, HAaNpUMep B pe3ynbrate YHWBePCanbHOro NpaBoNpeemcTBa Npu Hacne-
AOBaHWN NO 3aKoHy. Mpn GyKBanbHOM MCTONKOBAHUM HOPMbl B TaKuX Cydyasx Heo6Xxooumocmb
€02/1C08aHUA C 00S3aHHbIM NNLOM TpaHcdepTa LUGPOBOro nNpasa anpuopHO He uckmo4Yaemcs
(v BO BHMMaHMe crieayeT NPUHUMATH CrieluanbHble TPeboBaHNA 3aKoHOAaTeNbCTBa). OfHAKO Nofo6-
Hoe antdepeHUMPOBaHHOE PerynnupoBaHue, Ucxoas W3 PUANKO-(AKTUYECKO OCHOBbI Nepexo-
/12 Npa., Npuuem C obnerueHeM pexmuma ans ciyduas coeplieHns caenku (a He nepeHoca npasa
Ha Apyroe NnLO B CUY 3aKOHA NPU HACTYNAeHUS NPEAYCMOTPEHHbIX UM 06CTOATENbCTB), KaXETCA
HEeCKO/bKO CTPaHHbIM.

MapafoKcanbHOCTb 03HAYEHHOTO Aiyannu3ma NOAX0A0B BbIMAAUT 0COOEHHO penbethHO Npu BO3-
MOXHOI KBanMUKaLMM HACNefoBaHNs LU(POBLIX NpaB MO 3aBelaHW0 160 HACNeCTBEHHO-
My [OrOBOPY KakK PasHOBUAHOCTM nepexoga 06bekTa BO MCMONHeHWe cdenku (npaBoMepHOCTb
COBEpLEeHNs CAeNnoK mortis causa no nosogy LM(POBbIX NpaB 0COObIX COMHEHWUN He Bbi3blBaeT
(zhanabilova, 2023, pp. 39-42)). DopMasbHble Pe30HbI AN NOA06HON TPAKTOBKN MMeHTCA (B YacTHO-
cTi, N. 3 CT. 1411 TK PO n3yuaemblil KOHLENT PacnpocTpaHAEeT Ha nepexod 06bEKTa, a He Ha cyry6o ero
nepedayy), W NpU CEA0BAHMN €l NPEemMcTBO B LMQPOBbIX MPaBaX MOXET PasnuuaTbca B 3aBUCUMO-
CTV OT OCHOBaHMsA HacnefoBaHus, uTo efBa v OPraHNYHO W paLyoHanbHo.

Bo-BTOpbIX, CyObEKTOM, Ube MHEHUE MHAUGD(DEPEHTHO, 06DABNAETCA NULO, 06513aHHOE NO uud-
poBoMy npasy.

Cpasy ymMeCTHO OroBOPUTbCSA, UTO 3aKOHOOAMenb OMKA3A/CA OM UCMONb306AHUS MepPMUHA
«OOMKHUKY. ITO, CyAA MO BCEMY, OODACHSAETCA NPexae BCEro TeM, UTO LUGPOBLIMI MOTYT NPU3HaA-
BaTbCAA, NOMUMO 06A3aTeNbCTBEHHbIX, UHbIe NPaBa (Hanpumep, KOPNOPATUBHDBIE); AOMKHUKOM e
NPUHATO UMEHOBATb He BCAKOE 06M3aHHOe NULO, @ YYaCTHUKA MMEHHO 0653aTeNbCTBEHHO-NPaBO-
BOU CBA3N.
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Ha 3Tom thoHe He BNO/THE TOUHbIMI KaxyTca paccyxaenus 0. A. [lonexaesa 0 TOM, 4T «N0 CMbICNy
n. 3 cr. 1411 TK P® ans cywectBoBaHus LuupoBoro npasa Heo6XoAMMO CyLEeCTBOBaHUE QOMKHU-
Ka [3necb n fanee Kypcus B UMTaTax Haw. — (0. I1.] u kpeauTopa...» (UTo, B CBOK Ouepenb, CUrHa-
nu3mMpyet «ob 0653amenbcmeeHHO-NPaBoBol npupoge uudposoro npasa») (Polezhayev, 2023),
TaK Kak LucpoBble NpaBa, NOBTOPMMCSA, HE 3aMbIKAKTCA Ha YMCTO 0653aTeNbCTBEHHbIE NPABOMO-
umsa (1, COOTBETCTBEHHO, 06S3aHHOE NNLIO He BCEraa MOXET 6biTb WAEHTUMULMPOBAHO B KauecTse
«IOMKHUKA» B TPAANULIMOHHOM MOHUMAHMK 3TOTO CN10BA). B TOM ymMCie N0 aHaNOrMuHbLIM MOTUBAM
He MOXXeM B NONHON Mepe noaaepxatb 1 BbiBog [. A. HArMaT3sHOBOM 0 TOM, UTO «POCCUIACKNI Npa-
BOMOPAAOK Npuaan unudpoBbiM NpaBaM 0683amenbCmeeHHbIl XapakTep, TaK Kak BCeraa A0MKHO Cy-
LEeCTBOBATb 0683aHHOE NUY0» (Nigmatzyanova, 2024, p. 101); He6e3ynpeyHoCTb 3TOr0 3aKMUeHNs,
NOMMMO NPoUero, 06YCNOBNUBAETCS TEM, UTO 06S3aHHOE NMLO HANNYECTBYET B 1I060M NPaBOOTHO-
LUEHMN, @ HEe TONbKO B 06513aTeNbCTBEHHOM.

Heo6xodumocmb 3anpoca co2nacus UHbIX, Hexeny 06s13aHHbIN N0 LM PoBOMY NpaBy, Cy6bekmoe
n. 3 cm. 1411 TK PO He ompuyaem (1. e. 610KMpoBaHue AeACTBUA PEXUMOB COMMACOBAHNA ABNAETCA
n36MpartesnbHbIM, TOUEUHbIM). TIO3TOMY, CKAXEM, PacnopsMeHne UMGPOBbIM NPABOM, NPUHAANEXA-
LM HeCOBEPLIEHHONETHEMY FPXAAHUHY B BO3paCTe OT 14 0 18 1eT, MOXET HYXAATbCs B 0406peHum
3aKOHHbIX npepcTasuTeneit (ct. 26 MK PO); He 0TBEpraeTcs [eNcTBME pexuma CornacoBaHus cosep-
WeHNA CAENOK APYrMMI YUaCTHUKAMM 06Leit COBMECTHOI cobcTBeHHOCTH (CT. 253 TK PO) unu 3ano-
rogepxarenem (n. 2 ct. 346 TK P®), u T. 4. B LeNOM Takoil NOAX0A BNOMHE 060CHOBAH: U poBu3aLms
WHPACTPYKTYPbI 060pPOTA NPaB He AOMKHA NPUBOANTD K YManeHuio dyHAaMEeHTaNbHbIX YCNOBUIA
COBEpLEHUs FPXAAHCKO-NPABOBbIX CAENOK.

HeT nonHoi AcHOCT! no nosoay (He)oBOCHOBAHHOCTU PACCMOTPEHMUA B Kauectse 06A3aHHOIO
no unposomy npasy cybbekTa (AN Lenei 331eiCTBOBAHUA U3y4aeMOro KOHLENTa) TPETbero nuua,
NpefoCcTaBMBLLEro 0becneyeHne UCNONHEHNS 0653aTeNbCTB, YA0CTOBEPEHHbIX LMDPOBbIMI HMHAH-
coBbiMu aktusamu (n. 10 u. 1 cT. 3 3aKoHa o LiDA), Hanpumep 3anorogarens, nopyyntens uiu ra-
paHTa®. B onTMKe OXpaHbl MHTEPeCoB 0b6nafatens UMGPoOBOro Npasa 1 JOCTIKEHUA efuHO06pa3us
aNnropuTMOB B3aMMO/EMCTBUA 3TOT0 Cy6beKTa C MHbIMM aKTOPaMIA NPEANOUTUTENbHA IKCTPANoNsLMS
n. 3 cT. 1411 TK PO 1 Ha yKa3aHHbIX 1L, (HO CTOUT NPU3HATb, YTO aHHBIN BbIBOJ 13 3aKOHA ABHbIM
06pa3om He cnepyer).

CMbIC/T 1 KOPUAMYECKOE 3HAYEHNE KOHLLENTa CB0DO/HOTO nepexo/a uudpoBbIX Npas

WTak, nyHKT 3 cT. 1411 TK PO 3aKkpennseT npuHLun cBo60AHOrO (B nnaHe Heobs3aTeNnbHOCTH yue-
Ta MHEHNA 06A3aHHOTO ML) COBEPLIEHUS CAENOK, ONOCPeayIoLX Nepexod LMdpoBbIX Npas. 3To,
pasymeeTcs, yCMAMBAET 060pOTOCNOCO6HOCTD (MMKBMAHOCTD) aHHbIX 06BEKTOB, NOBbILAET UX Pbl-
HOYHYI0 NPUBNEKATeNbHOCTb.

MpaBaa, pacnopsauTenbHble akTbl MOTYT COBEPWATbCS NULWb B KOHKPETHON MH(OPMaLOH-
Ho cucteme (n. 1cT. 1411 TK PO), n Takas «repMeTUUHOCTbY HepeKo BOCNPUHMMAETCS KakK N0BOj
ANs OLEHKN LMPOBbIX NPAB B KAUECTBE 02PAHUYEHHO 060pOMOCNOCO6HbIX 06BEKTOB. U3 3TOM
yCTaHOBKU, Hanpumep, ucxoaut A. C. MorpabsH: «..aHanu3 cT. 1411 TK PO, — koHcTaTupyeTt

“  TlpaBpaa, OTOXAECTBNEHME 06S3aHHOTO ML U AOMKHINKA B KOHTEKCTE NpuMeHeHus N. 3 ¢T. 1411 TK PO foBonbHO pacnpo-
cTpaHeHo (Zakirov & Shavaliyeva, 2021, p. 36).

5 3TOT BONPOC aKTyaneH, NOCKOMbKY, B YaCTHOCTI, 3AKOHOAATENbCTBO NHOMAA YCTAHABNNBAET Pa3peLluTebHbIA NOPSL0K
AN nepexoaa npas kpeauTopa no obecneuntenbHOMy 06513aTenbCTBY, Hanpumep, nepeaaya b6eHednumapom npasa Tpe-
60BAHMS K rapaHTy AOMYCKAETCS MO 06LeMy NPaBUAY TULWb C COMAcKs rapauTa (cm. n. 2 cr. 372 TK PO).
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aBTOp, — MO3BONAET YTBEPWAaTb O 3aKOHOAATENbHOM OrpaHUYeHUU B 060POTOCMNOCO6HO-
cTv umdposbix npas» (Mograbyan, 2022, p. 144); ¢ 3TuMm cornawatotcs H. B. Mepenénkuxa
n M. E. Nepenénkut, noguepknsas (npuuem co ccbinkoi Ha cT. 129 K PO), uto MMnepaTuBbl Kaca-
€MO ONyCTUMOCTY peann3aumum LupoBbiX NPas U PaCnoOPSHKEHNS UMU KUCKNIOUNTENBHO B Npe-
Aenax... TeXHONOrnueckoi MHAPACTPYKTYpbI» NHPOPMALNOHHON CUCTEMbI MO3BONSAIT OTHECTM
uMtpoBble NpaBa K «o6bekTaM... C OrpaHUueHHoi 06opoTocnocobHocTbo...» (Perepyolkina &

Perepyolkin, 2025, p. 117). Bnpouem, NpuBeAeHHas MHTepnpeTauusa OnpaBfaHHA MpuU CBepx-

WMPOKOM MOHUMAHNM OTpaHUYEHHOW 060pOTOCNOCO6HOCTU 06bEKTOB (a 3akoHoAaTenb Aaet

K TOMY OCHOBaHMA: B M. 2 CT. 129 TK PO B HblHE AeWCTBYIOWEN pPefaKLnN CNNCOK BO3MOXHbIX

OrPaHUYEHUA, HEe UMEIOWMX NPAMOro OTHOWEHWA K PAcCMATPUBAEMON CUTYAL MM, ABNSETCS
OTKPbITbIM). B NI06OM Clyuae BaXHO, UTO PeCTPUKTUBHBIE YKa3aHusa n. 1cT. 141.1 TK PO, umetowme
npenmMyLLecTBEHHO OpraHN3aLNoHHO-TEXHUYECKU XapaKTep, camu no cebe He OrpaHMYMBalOT
060p0TOCNOCO6HOCTb LNPOBDIX NPaB B Cy6GbEKTHOM NnaHe (T. e. B pakypce NpUHAANEXHOCTH
06beKTa TOMbKO ONpefeneHHbIM yuacTHUKaM 060p0oTa) NM60 C TOUKM 3PeHUA KOHTPONA 3a Co-

BeplieHneM CaenoK (Koraa neruTUMHoOe CoBepLIeHNe CAENOK C 06EKTOM MOXET Npeanonaratb

nonyyeHue CnewmnanbHoro paspeleHns)®.

IOTMYHO MPEeANoNOXUTb, UTO CKBO3b MPU3MY aHANM3UPYeMOro KoHuenta (no KpaiHei mepe
NpU ero BOCMPUATIAN Kak 6e3yCNOBHOIO U UMTepamueHo2o):

a) HellTpanusyeTca AeNCTBME COOTBETCTBYIOLVX MONOKEHNIA O COFNACOBAHNM COBEPLICHNSA CACNKM
(Npu 3TOM B CMTYaLWK, KOTAA Pa3peLLMTeNbHbIA NOPAAOK YCTAHOBNEH 3aKOHOM, Peub UAET 06 oT-
CYTCTBUM HEOBXO[MMOCTM 3anpoca COrnacus TPETbero N1La Ha CoBepLIeHUe CAeNKU B CMbiCne
cT. 1571 TK PO);

6) 6MOKMUpYeTC BO3MOXHOCTb BBEAGHUS PEXMMA COIMAcoBaHUA B NOPAAKE AELEHTPANU30BaH-
HOIA pernameHTaLuu (Mpexae BCero 4OroBopom).

Tem cambiM 06513aHHbIIA CYOBEKT, N0 MHULMATUBE KOTOPOTO NPABO «BO3HMKAET HEMOCPEACTBEHHO
B LM(hPOBOIA CPefie, B NPUBSA3KE K INEKTPOHHOMY MapKepy», Kak TOUHO nogmeuaert /1. A. HoBocenoBa,
«3a8e00MO0 co2n1awaemcs ¢ TeM, 4To NPaBo NepexoauT No Npaeuiam UHHOPMALMOHHON CUCTEMDIY,
He HyXpaascb B ero ogobputenbHom Bonensbasnennu (Novoselova et al., 2019, p. 33).

B none 3peHna 3aKOHOAATENs, KCTaTh, He NONan MOMEHT (He)RoNyCTUMOCTH YCTaHOBNEHMA f0-
rOBOPHOr0 3anpema Ha BTOPUYHOE 06palLeHne LnchpoBbIx Npas. [yMaeTcs, uTo NOAX0A 34eCh AoN-
KEH ObITb B LENOM MAEHTUYHBIM: Y eCliu Nepexod LUtpoBbIX NPaB 0CBOOOXAEH AAXe OT CaHK-
LNOHNPOBAHNSA, BETUPOBaHME TpaHchepTa Tem 60ee HENOTUYHO; KPOME TOr0, MHOE UCTONKOBAHNe
IBHO PacxoAnnoch bl C 06WMM NOCHINOM 3aKOHOAATENS, CTPEMALLErocs NPUAATh LUGPOBbIM Npa-
BaM KauecTBo Bro/iHe 060pOTOCNOCO6HOr0 06beKTa'.

MepeHoCs faHHble YMO3aKMIOUEHNS HA LLUPKYANPYIOLLME B KauecTBe LG poBbIX 063aTenbCTBEH-
Hble NpaBa (a TaKOBbIMM ABNAKTCA BCE YTUNUTApHble UNAPOBbIE NPaBa, Y. 1 CT. 8 3aKOHa 06 MH-
BeCTNNAT(hopmax) n MHorve uudposble HIUHAHCOBbIE aKTUBbI, B TOM YMC/E OLN(DPOBAHHbIE eHEeX-
Hble Tpe6oBaHus (u. 2 cT. 1 3akoHa o LIGA), N03BONMTENbHO YTBEPKAATL O KYMUPOBAHUU NPEX.e
BCEro ébimekatoueli u3 n. 2 cm. 382 NK PO 803mMoXHOCMU YCMAaHO6eHUSA peXumMa CAHKYUOHUPOea-
Hus AOMKHUKOM Nepexoda kpedumopCcKuX npae 3akoHom (HanoMmHuM, uto K PO 3akpennseT paspe-
WKUTENbHbIA NOPAAOK ANS YCTYNKN Tpe6OBaHMA NO 0653aTeNbCTBY, B KOTOPOM JIMUHOCTb KPeAMTOpa

Cratbs 129 TK PO B NpexHel pefakLmm, Kak M3BECTHO, PACCMATpUBana Ha3BaHHble 1Ba KpUTEPUA Kak ucyeprnbiearujue
ANs KBaNUGMKaLMu 06beKTa Kak OrpaHuyeHHO 060pOTOCNOCOBHOTO.

7 «B oTHOWeHUK uMtpoBbIX NpaB, — Hebe30CcHOBaTeNbHO NuweT A. b. aHabunosa, — 3aKOHOAATeNb... YKa3biBAET Ha UX
060pOTOCMOCOBHOCTb... KAK KOHCMUMyupytowud npusHak...» (Zhanabilova, 2023, p. 41).
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NMEET CyLIeCTBEHHOR 3HaUeHNe ANA AOMKHMKA (CM. n. 2 cT. 388)%, 1 NpaBa Ha NOMyYeHUe HeleHex-
HOTO MCNONHEHUS B CUTYALLMM, KOTAA LeCCUA NPUBOAUT K TOMY, UTO UCNONHEHME 06513aTeNbCTBa CTa-
HOBUTCS 3HAUUTENbHO Bonee 06peMeHNUTENbHbIM A5 AOMKHUKA (n. & ct.388)), a paeHo do20eopom
(Hanpumep, Npu yCTyNKe NpaBa Ha NONYUYeHUE HeJIeHEXXHOO UCMONHEHNS COMMACHO N. 4 CT. 388 TK PO).

Mexay Tem B Hayke NpMCYTCTBYET MHEHME O COXPAHEHUMN CUMbl MPABW O COrMAcoOBaHUN C JOMK-
HUKOM Mepexofa NpaB Kpeanutopa no NpuUunMHe UX CneumanbHoro xapaktepa. Tak, A. B. KoHueBow
MONAraeT, YTo «Mo OTHOWEHMIO K HOpMaM M. 2, 3, & cT. 382 T'K PO Hopma . 3 cT. 1411 TK PO sapnsetca
obujeti, CnefoBaTenbHO... OTCYTCTBME COMNACUA JOMKHMKA NpK nepexoe L poBbIX NPaB no KpunTo-
BaOTHOMY 0653aTeNbCTBY... MOPOXAAET... NOCAEACTBUSA, NPefYCMOTPEHHbIE B N. 3 1 4 CT. 382 TK PO»
(Kontsevoy, 2020, p. 16).

MpuBeneHHas aprymeHTaumus BUAMTCA He [0 KOHLA YOeaUTeNbHON: 8 MpuioXeHuu K npedme-
my CAeNnKu, BbI3blBAIOLEN Nepexod KpeanTopckux npas, mpaeuno n. 3 cm. 141.1 K P®, Haobopor,
onpaedaxHo onpedenumb Kax cneyuanbHoe (Befb peub BedeTcs 0 Nepexofe He N6bix 0693a-
TeNbCTBEHHbIX MPaB, @ UCKMIOUUTENbHO LMGPOBLIX). TOMUMO NPOYEro, B YCIOBUAX MPUYPOUEH-
HOCTU KOHCTPYKLMM L pOBbIX NPaB B NepByto ouepeab K npaBaM 0643aTeNbCTBEHHOM NPUPOAbI
yCTPaHeHMe Kakoro-nn6o BAMAHUA 06CYXAaeMoli HOPMbI Ha NPUMeHeHNe CTaHAAPTHbIX Npeanu-
CaHNil 0 NnepemeHe Nl B 063aTeNbCTBE B 3HAUUTENbHOM CTENeHN 06eCLeHBaN0 6bl ee 3HaueHue.
[ipyroe feno, uto NYHKT 3 cT. 1411 TK PO pernameHTUPyeT KOHKPETHbIA acnekT MexaHM3ma 3ame-
Hbl 06najarens uMpoBoro npasa (OTCYTCTBME HEOHXOAUMOCTY B MPOXOXKAEHUN COMNACUTENbHON
npoLeaypbl), a NOTOMY NPUMEHEHNe NONOXEHNA 0 nepemMeHe NuL, B 0643aTeNbCTBE, HANPAMYIO
He KacatoLwmuxcsa 0603HAUEHHOro MoMeHTa (B ToM uncne n. 3 u 4 cT. 382 TK PO), oTBepratb cpasy,
KOHEUHO, Henb3l.

CnenoBatenbHoO, CTEPKHEBOE «MOMOXEHNE 0 NepemMeHe NnL, B 0643aTeNnbCTBe, — B LIENOM BEPHO
3anBnatoT C. B. OanHuoB 1 3. 0. MupoHoB, — npu pacnopskeHun LndpoBbIM NPaBOM YCTaHaBNNBaA-
eTca M. 3 ¢T. 1411 TK...» (Odintsov & Mironov, 2020)°.

KpaiHe BakHO UMETb B BUAY, UTO BbIBOA O Mpuopumeme 06CyXnaemMoli HOPMbl B CPAaBHEHUM
C NpaBunamu o nepemexe nuL, B 06s3aTenbcTae (X CBOE0HPA3HOM BLITECHEHUN U MOTNOLLEHNI)
OpraHuyeH npu oTkase ungpoBbIM NpaBam B CTaTyce aBTOHOMHOIO 06beKTa, COCEACTBYIOLLErO
C 0683aTeNbCTBEHHBIMU M WHBIMM WUMYLLECTBEHHbIMKU MPaBaMi U CYLHOCTHO OfHOMOPSAKOBO-
ro um (Tak Kak Npu MHOM packnaje Bonpoc o (He)npuMmeHeHUM NONOXEHN 06 06A3aTenbCTBax
K 060pOTY LUM(POBLIX NPaB NepeBoannca 6bl B NIOCKOCTb NpobaeMaTuki (He)oboCHOBAHHOCTH
NCMONb30BAHUA NpUEMa aHaNorMu 3akoHa nn6o (He)uenecoo6pasHOCTM COOTBETCTBYIOWErO OT-
CbIIOYHOTO perynupoBaHua™). N 3akoHoaaTenb, AyMAETCs, 1aeT BECOMble NOBO/bI AN1A TaKOW MH-
TepnpeTauumu: Npexae BCero OHa ABHO KOpPPenupyer ¢ neranbHoil aeduHnumen undposbix npas
B M. 1CT. 1411 TK PO, U3 KOTOPOI yCMATpUBAETCA CTpEMNEHNe «UHTerpupoBath [undposbie npa-
Ba. — 0. [1.]... B cuctemy rpamaaHcKux npas, He CO3/aBas... NPUHLUNKANBHO HOBOW... KATeropuin,
OTOPBAHHOM OT... CYLIECTBYHOLNXY (Dakhayeva, 2025, p. 177). MoKa3aTenbHa B JAHHOM KOHTEKCTe

8 Ho aKTyanbHOCTb JAHHOTO NpaBKna AnA LMQpPOBOIA Cpeabl HEBbICOKA: BbIMYCK NpaBa NOA06HOr0 poaa B MH(OPMALMOH-
HOIA CUCTEMe MANnOBepOsTEH.

°  XoTq, HANOMHMUM, PONb HOPMbI 3TUM He OFPaHNUNBAETCS, MOCKOMbKY LU(POBble NPaBa MOTYT GbITb He TONbKO 06s3aTeNb-
CTBEHHBIMU.

' [lpumeyaTenbHa B 3TOM M3MepPeHUN OTCbINKA K HOPMaMm O nepexofe Npas KpeauTopa B n. 4 cT. 146 K PO, nocaAlieH-
HOM nepefaye npas (B TOM uncrne 0653aTenbCTBEHHDIX!) 10 MMEHHOI QOKYMeHMapHoU UeHHO 6yMare; Hen36bITOUHOCTD
OTCbINKW B HEMANON CTeNeHU NPeaonpeaenseTcs Tem, uTo AOKYMeHTapHas LieHHas Gymara Boo6Lue CUMTAETC 8ewbio,
a He UMYLLeCTBEHHBIM PaBOM.
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W CylWeCTBEHHas TPAHCHOPMALNS 3aKOHOAATENbHOM TPAKTOBKM 6€30KYMEHTAPHbIX LEHHbIX 6Y-
mar (KOHCTPYKT KOTOPbIX, CTaBLMIA, N0 TOUHOM pemapke A. B. Fa60Ba, «npoo6bpasom Ans co3naHusa
untposoro npasa» (Novoselova et al., 2019, p. 34), oueHb 671130k K ero moaenu'™), coCToABIIAACA
0ZHOBpPEMeHHO C BHegpeHueM B FK PO 06wwux yka3aHnit 0 LudpoBbiX npaBax: 6e340KyMeHTapHble
LieHHble Bymaru, onpefensiemble, Kak 1 LMpOoBble NPaBa, B kaueCTBE 0653aTeNbCTBEHHDIX M UHbIX
npas® (n. 1ct. 142 TK PO), 6onee He Npu3HalTCa 06beKTaMu, OTAMUHBIMM OT UMYLLECTBEHHbIX NPaB.
Tenepb peub MAeT He 06 UX pa3mMeXeBaHWUM BHYTPU rpynnbl 06bEKTOB, O6HUMAEMbIX MOHATUEM
«MHOE UMYLLECTBOY, @ O BKAKOUEHUM BE3A0KYMEHTApHbIX LEeHHbIX bymar Hapsay ¢ L1 poBbiMM
npasamu B KPyr UMyLLECTBEHHbIX NPaB, KOTOPbIE, B CBOIO 0Yepefib, OTHOCATCA K APYromy, Hexenu
BeLy, UMyLLEeCTBY.

Co06pa3Ho CkazaHHOMY «uutpoBas TpaHChOpMaLMsA MMYLLECTBEHHDbIX NPaB, — aBTOPUTETHO
ykasbiBaer /1. 10. Bacunesckas, — He 03HayaeT BO3HMKHOBEHMS HOBOTO... MPaBay», HYHO roBO-
pUTb «0 LN(POBOM KOOUPOBAHUU... UMYLLECTBEHHBIX NPaB, 06 UX LNUGPOBOM Cnocobe ukcayuu»
(Vasilevskaya, 2020, p. 14)% Npu 3TOM JaHHAA YCTaHOBKa, AYMAETCA, CamMa Mo cebe He NpensaTCcTByeT
OTHeCeHNI0 UNdPOBbIX NPaB K 06beKTaM rpaxaaHckux npas™ (Bedb UMyLIECTBEHHbIE NPaBa, B TOM
uncne B UMGPOBOI 06010UKe, TAKOBLIMI ABASIOTCS, @ 060C06NEHNE BHYTPU HUX LMGPOBBIX NpaB
N03BONAET PACKPbITh CELUGUKY NOCNEAHMX).

[ipyroe feno, uto ouutpoOBKA NPUBOAUT K KAPAMHANBHON MOAUDUKALMN PEXMMOB COOTBET-
CTBYIOLLMX UMYLLECTBEHHbIX MPaB Kak 06bEKTOB: UX «crmeyudpuka, — Pe30HHO NMOAYEpPKUBAET
E. B. BaBUMMH, — 3aKN0YaeTCA B LMDPOBON POPME... OCYLLECTBNEHUS, HO... He 02PaHuYU8aemcs
ncknounTtenbHo gopmoti» (Vavilin, 2024, p. 115); «...0C06EHHOCTU OCYILECTBAEHUA LUPPOBbIX
npas, — CNpaBeAnnBo KOHCTaTUpyeT A. A. Bonoc, — HacToNbKo HEOBGbIUHDI... UTO 8PAA JIU MOXKHO
UX XapakmepHble yepmbl c600UMb Mo/bKO K gonpocam ¢ukcayuu» (Volos, 2024b, p. 17) (. e.
uncposas opma CylwecTBOBaHMSA NPaBa BO MHOTOM AETEPMUHUPYET €ro cofepxaTenbHble na-
pametpbi).

Ho Hackonbko 060CHOBAHHO NPeLNOXEHHOE 3aKoHOoAaTeNeM pelleHne, 0CO6EHHO C YUYeTOM ero
YHMBEPCANbHOCTI, M 3JeKBATHA M OLEHKA HOpMbI M. 3 CT. 1411 TK PO Kak MMnepaTuBHOM: UTO NPUH-
LMNuanbHo Ana (He)npu3HaHNA 3aKOHHbIM MHULMATUBHO BBOAMMOTO CLieHapus 060poTa o6s3aTenb-
CTBEHHBIX NPaB B «LMPOBOI 06epTKE» C BeAOMA OKHUKA?®

" CX0ACTBO ABHO OGHApyXMBAeTcs, BCNEACTBME Yero KOHCTAaTalMA Ha3BaHHOTO 06CTOATENbCTBA 06LieynoTpe6uTenbHa
B nuTEpatype, cM., Hanp.: Agibalova (2020, p. 92), Markina (2022, pp. 38-39).

2 Peub, OAHAKO, HE WAET O NMHOObLIX UMYLLECTBEHHBIX NPaBax: KBaNU(MKaLMA NOCNENHNX B KAYECTBE LEHHbIX ByMar, paBHO
KaK W B KauecTBe LM(pOoBbIX NpaB, NPOU3BOANTCA UCXOAA U3 MPUHYUNA f1e2anumema; HETOXAECTBEHHbIM NPU 3TOM OKa-
3bIBAETCA KPYT NCTOUHWKOB, CMOCOBHBIX NPUUYMCINTD NPaBa K yKa3aHHbIM 06beKTam (Mosibko 3aKoH — Ans LM(POBLIX Npas
(.1 cT. 1411 TK PO), 3aK0H unu uHOU aKkm, NPUHATbIA B COOTBETCTBUM C 3aKOHOM, — NS LieHHbIX 6ymar (n. 2 cT. 142 TK PO)).

B 03HaueHHbII NOAX0/ CHUCKAN HeManyto noaaepxKy B Hayke (Muratova & Druzhinin, 2023, pp. 31-37); Bnpouem, nonemuka
Ha Ceil CYeT faneka oT 3aBepLueHus.

% «..unpoBble 06HEKTHI MOXHO BK/HOUATh B NepeyeHb 06bEKTOB rpaXaaHCKMX NpaB B TeX NPaBoONOpPSAKax, rae Teopus
06bEKTHOCTY UMeeT 3HaueHue» (Shipikova, 2024, p. 67), a POCCUACKNIA — U3 UX YMCNA.

Ho B Hayke BbICKA3bIBAOTCA 1 UHbIE CY)XAEHNUS: TaK, N0 MHeHMIo E. H. Arn6anoBoi, ucpoBble npaBa BoobLye He CTOMT
OTHOCUTb K 06bekTam (Agibalova, 2020, p. 95).

" 06cy%aan npuMeHeHne 3aKOHOMONOKEHUA B NNOCKOCTI ero conoctaBnenns ¢ n. 2 ct. 382 K P®, W. Lewrenuns cnpa-
BE/1/IMBO OTMEUAET, YTO KeC/N Cybl NPU3HAT HopMy [n. 3 cT. 1411 TK PO, — [0. [1.] umnepatusHoii, Bnagenet LIOA cmoxet
0CMOPUTH pelleHue 0 BbiMycKe, OrpaHnumBaioliee 060pot LIOA Ha BTopuuHoM pbitkey (Shengeliya, 2024).
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Bonpochb! kBanudukauuu npeanucanmsa n. 3 cr. 1411 TK P kak umnepatusHoro
WK AUCNO3NUTUBHOTO

MyHKT 3 cT. 1411 TK PO He npepycmaTpusaeT BO3MOXHOCTb YCTAaHOBNEHUSA KaKUX-N6B0 M3bs-
TUA NPY €0 NPUMEHEHUM, PUYEM He TONbKO B AeLeHTPann30BaHHOM NOPAAKE, HO 1 B HOpMa-
TUBHO-NPaBOBbIX aKTaxX (cp. CN.2cT. 1411 TK PO, roe ueTko 3aABASeTCA 0 AONYCTUMOCTY BBEAe-
HUSA 3aKOHOM UCKMIOUEHWiA). TeM He MeHee OHa NNILIEHA KAaTeropuYHOCTH, MOCKOMbKY NpaBuno
chopmynupoBaHo 6e3 ABHOrO 3anpera Ha NepecMoTp. B 3TON CBA3N U C YUETOM Pa3bsCHEHUN
BbICLINX CYAEOHbIX MHCTAHLUA KacaeMo KpUTepueB KBanU(huKaLMm HOPMbl Kak MMNepaTUBHON
UAN [UCNIO3UTMBHON™ HENb3s FOBOPUTD O NPeAYCTAHOBNEHHOM MMNEPATUBHOCTI 06CYXAAEMOTO
NONOXeHNS.

Ho, MOXeT 6bITb, MMNEPATUBHOCTb BbITEKAET U3 CYIECTBA U LeNeil 3AKOHOAATENbHOTO perynmpo-
BaHuA OTHOLEHWI B 0611acT 060poTa LNPOBbIX NPaB (KOTOpPbIN COEAMHSAET ABA B3aMMOCBA3AHHDIX
3NeMeHTa: TEXHUYECKMA 1 NPABOBOM, UTO «CYLECTBEHHO OTPAKAETCA Ha MEeXaHW3Mme B3auMopen-
CTBUA... Cy6bEKTOB...» (Zaytsev, 2025, p. 96))? B JaHHOM M3MEPEHUN 3HAKOBbIM OKa3blBAETCA BOMPOC
0 XapakTepe COMpsIeHUs VCCneayeMoli HopMbl € 6a308biM NpednucaHuem, 8 cumy Komopozo ocy-
uecmeneHue, pacnopseHue unu 02paHuyeHue pacnopseHus Yugposbimu npasamu 603MoMNHbI
cy2y6o 6 uHghopmayuoHHoli cucmeme 6e3 obpaujeHuss K mpembemy nuyy (BTOpoe NpeanoXeHune
n. 1t 1611 TK PO).

TUNoTETYECKM B M. 3 CT. 1411 TK PO MOXHO yBUAETb KOHKPETHOE MPOsAGNeHUe 03HAUeHHON 061l
YCTAHOBKY (MPUTOM UTO NOA TPETHIM NNLLOM, YNIOMUHAEMbIM B M. T CT. 1411, TOra 6yaeT MbICNUTLCA
1 06s13aHHOE No LMPOBOMY NpaBy NULO). B 3TOM Kntoue paccyxaaet 3. U. [laxaesa: npucyuni uud-
POBbIM MPaBaM NpU3HaK, B COOTBETCTBMM C KOTOPbIM UX «OCYLLECTBNEHNE U pacnopsxeHue [npouc-
x0aaT. — 0. [1.] B MH(OPMALMOHHON cucTeMe 6e3 06pallleHua K mpembemy Auuy...», «yKasbiBaeT
Ha... BO3MOXHOCTb CaMOCTOSITENbHON peanu3aliuu npas... 6e3 Heobxodumocmu e3aumodelicmeus
C NOCPESHMKOM 1NN 0653aHHOU CMOPOHOU...», UTO «XapaKTEPHO ANS AeLEeHTPANN30BaHHbIX CUCTEM
(Dakhayeva, 2025, p. 178).

[lelicTBMTENbHO, LM(POBOE «ObITUEY UMYLLECTBEHHBIX NPaB, HAPAAY C NPOUNM, 3HAMEHYET Cy-
LeCTBEHHOE ynpolueHne ux obopora: Tak, «onepauuin ¢ LIGA moryT 6biTb BbIMOMHEHbI NPaKTUYe-
CKW MFHOBEHHO U 6e3 NUIWHWX 6IOPOKPaTUUECKUX MPOLeYp», UTO «He TONbKO IKOHOMUT Bpems,
HO M YMeHbLIAET TPaH3aKLMOHHbIE U3AepXkK..» (Sarayeva, 2025, p. 644). BMecTe ¢ Tem npasuno
n. 1ct. 1411 TK PO o0ueBUAHO CKOHCTPYMPOBAHO KaK aHMuMnod NOMOXeEHMS 0 PacrnopsKeHUM 1 orpa-
HUYEHNM PACNOPSKEHNA 6E3A0KYMEHTApHbIMU LeHHbIMI Gymaramn (0 poacTBe KOTOPbIX C Lud-
POBbIMI MpaBaMu Mbl Y)Xe NMCanu): B cuny n. 3 cT. 149 TK PO onepauum ¢ Ha3BaHHbIMU 06bEKTa-
MU NMPOU3BOAATCA He MHaue Kak MOCPefcTBOM o6paweHus K auyy, ocywecmenswowemy yyem
npas Ha 6e300KyMeHMapHble UeHHble bymazu, NS BHECEHWs COOTBETCTBYIOWMX 3anucen, Toraa
KaK MyHKT 1 cT. 1411 TK PO, «npuBs3as» unudposble Npasa K MHPOPMALMOHHON CUCTEME, HANPOTHB,
(huKCMpyeT OTCYTCTBUE NOTPEGHOCTU B 06paLLeHum K TpeTbemy nuLy. COOTBETCTBEHHO, OCYLLECTBAE-
HWe 1 obpalLeHne LdPOBbIX NPaB NPOCTO He Mpednonazarm eHewHezo KPUAUYECKO20 CONPO8o-
XOeHus, T. e. obnagatend LU(POBOro NpaBa KOHTAKTUPYET HE C CyObEKTOM, BbIMOMHAKOLWMUM (YHK-
LMK PerncTpartopa, a, pUrypanbHo BbIPaXasCh, HANPAMYH C NH(OPMALMOHHON CUCTEMOIA (MMEHHO
K 3TOMY, NOXanyil, B OCHOBHOM M CBOAUTCA LieNlenonaraHue WmMnepatvea BTOPOro MpeanoXeHus

™ Cm.: n. 1-4 Mocranosnenus Mnenyma BAC PO «O cBo6oae foroBopa u ee npefenax» ot 14 mapta 2014 r. NO 16. BecTHuk
BAC P®. 2014, N@ 5.
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n. 1cr. 1411 TK PO). Ho 1 370T Te3ucC He CTOUT NOHMMATb NPEBPATHO, HANPUMED B CMbICAE OTPULA-
HUS HaNMUNs KaKo-NN6O CMCTeMbI yueTa: BO3HUKHOBEHIE, Nepexof, 06peMeHeHue 1 npeKpalleHre
UM pPOBbIX MPaB BCE PaBHO TPE6YIOT BHECEHUA COOTBETCTBYIOLIEN MH(OpMaLMK (3anucK) B nHop-
MaLWOHHYI0 CUCTEMY, NpuUeM TaKOMY BHECeHMI0, KaK npasuno, NpuaaeTca npasoycraHasnmBsatLlee
3HaueHne® (u. 7 cT. 8 3aKoHa 06 MHBECTNNATAOPMAX, Y. 2 CT. 1, 4.2, 5 1 6 CT. 4 3akoHa o LIDA).

Takum 06pa3om, HECMOTPA Ha TECHYI0 B3aUMOCBSA3b CONOCTaBASEMbIX HOPM CT. 1411 TK P®, no3so-
NUTENBHO YTBEPXAATb 06 UX CaMOCMOAMesnbHOU CMbICIO8OU Hazpy3Ke; peCTaBleHHoe B M. 3 pe-
LieHne X0TA W peneBaHTHO COfiepXallemMycs BO BTOPOM NpeanoXeHuun n. 1 npesnucaHuio, 0THIOAb
He leTepMUHUPYETCA UM.

Kpome Toro, yughpoeomy o6opomy paspeuwrumenbHblii NOPAOOK coeepuieHus cdenok (Kak Tako-
BOV) He MPOMUEONOKA3aH. Kak Mbl y)xe 0TMeuanu, n. 3 cT. 1411 TK PO He 06HynAeT npeaycMoTpeHHYI
HOPMATMBHbIM aKTOM WK JOTOBOPOM 0653aTeNbHOCTb CAHKLMOHUPOBAHUSA APYTUMU, HEXenu 06s-
3aHHbIA, CyObEKTaMWU JeCTBUIA NO PACMOPSXEHNI0 LM(POBLIMI NPaBaMK; He OTMEHSAETCS, KCTaTy,
N PeXuMm cornacoBaHus ¢ obnagatenem uudposoro npasa nepesofa Aonra 06s3aHHbIM No Ludpo-
BOMY NpaBy NNULIOM Ha Apyroe nuuo. Mpu 3ToMm NPpoBepoYUHan [esTeNbHOCTb, B NPUHLMAME, MOXKET Npo-
BOAMUTHCA U B MH(OPMALMOHHOI cicTeme (NycTb 1 CBOe06pa3HO 6raroaaps aBTOMaTU3MPOBAHHOCTH
npoueccos™). Tak, 3aKOH 06 MHBECTNNAT(OPMAX MPAMO MpeayCMaTpUBAET Heo6XoAMMOCTb 06ec-
neueHns co6/100eHuUs B TOM unucne ycnosuli 06pawjeHus YTUAMTapHbIX UMdpoBbLIX Npas, onpene-
NEeHHbIX B MHBECTULMOHHOM NPEIOKEHNM, NPUTOM UTO CMUCOK OAHHbIX Mpe6osaHuli He sensemcs
ucyepnbigatowjum (u. & cT. 11, u. 2 cT. 13); 3akoH o LIGA Bo3naraer Ha oneparopa MHHOPMALUOHHOI
CcuCTeMbl 0653aHHOCTb 06ecneyeHmns HEBO3MOXHOCTU BHeceHUs 1 (unm) n3meHexus 3anuceii o LIOA
B 06X0/] HEKOTOPbIX OrpaHuYeHnit 1 3anpetos (n. 5 1 6 u. 1 CT. 6). Tem cambiM POfb ONepaTopa UH-
(hOPMALMOHHOI CUCTEMbI HE CBOAUTCA K MeXHUYeckol MOAEePaLi, OT HEro B CEpPbe3HON CTeneHu,
KaK cnpaseannBo NoscHseT B. H. Nlucuua, «3aBUCuT ropuduyeckas Cyfb6a BO3HUKLWMX B TaKOW CUCTE-
me untpoBbiX Npas...» (Lisitsa, 2024, p. 152). MpuseaeHHble 06CTOATENLCTBA BHOBb CBUAETENbCTBYIOT
06 WU3BECTHOW YCNOBHOCTH XECTKOr0 NPOTUBONONATAHNS (YHKLMOHANOB NMULA, OCYLLECTBASIOLLErO
yueT npaB Ha 6e340KyMeHTapHble LeHHble Bymarn, 1 onepatopa UHAOPMALMOHHON CMCTEMbI: NO-
CnefHui, no 3apasomy 3aknioueHuto [l. C. YeTBeprosa, «BbINOMHAET Lenbli pag (yHKUNA, npucy-
MX PA3NMUHBIM YYACTHUKAM TPAULMOHHOIO PbIHKA LieHHbIX 6ymar» (Chetvergov, 2025, p. 129).

B cBeTe M3N0XEHHOro NPaBWIbHO pa3fenuTb MHeHue A. A. Bonoca 06 omcymcmeuu Ha Teky-
LM MOMEHT 6eccnopHbIX 0CHOBAHUII AN OUeHKU u3y4aemoli HOPMbI KaK UMnepamueHoli (B camom
Aene, «NpUMeHsAs KpUTepuu, nnoxeHHole B MoctaHoneHun «O cBO6OAE AOrOBOPa», MOXHO... 0~
Ka3aTb, UTO NONOXEHWS... HENb3A CYUTATb CTPOrO MMMEPATUBHbLIMUY, NOAUTUKO-NPABOBOE 060CHO-
BaHWe MPOTMBONONOXHOIO BbIBOAA 3aTPYAHUTENbHO (Volos, 20243, p. 262; Volos, 2024b, pp. 21-22)).

7 Ho perynupoBaHue AaHHOIO acneKTa ¢ NO3MLMM ACHOCTM BOCNPUATUA BPAA NN MOXHO NPU3HATD YAOBNETBOPUTENbHbIM:
«CMbICT OFOBOPKMU... ,,6€3 06palLeHNs K TpeTbeMy uLy*“», No He6ecnouBeHHoMy 3ameuaHuio A. B. CemeHOBa, BO MHOTOM
3arapoueH (Novoselova et al., 2019, p. 45).

®  «..KpUNTO3anuCb... — CNPaBefNNBO nopyepkmusaet [l. A. HUrmat3saHoBa, — He NPOCTO Nepefaya AaHHbIX, @ puduyecku
3Hayumoe delicmeue, 3akpennsioliee aktue...» (Nigmatzyanova, 2024, p. 97).

¥ Bonee TOro, Npu nepexoze LudpoBbIX 0GHEKTOB N0 OCHOBAHNAM, NPEAYCMOTPEHHbIM 3aKOHOM (HacnenoBaHue, peopra-
HU3aLMA PUANYECKOTO NULA U NP.), HeN36eXHO 06pauweHue K onepamopy NHGMOPMALLMOHHON CUCTEMbI C NPefCTaBne-
HMEM HeobXOMMbIX JOKYMEHTOB, cM., Hanpumep: LIOA XAB. (2023). Mpasuna uHgopmayuoHHot cucmembi 000 «bok-
yetin Xa6» (n. 22). bank Poccum. https://www.chr.ru/Queries/XsltBlock/File/98365/1460; C6ep6aHk. (2025). Mpasuna
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[ns ycTpaHeHUsi COMHEHWI B 3TOM 3aKOHOAATENI0 CEA0BAN0 NPOSBUTL GOMbLIYI0 PELINTENBHOCTD,
YCTaHOBMB IBHO BbIPAXEHHDII 3aNPeT Ha OTKNOHEHUE OT «LUpKynapar.

MoMHs, 0fjHaKo, 06 onpeaeneHHoON BOCTPE6OBAHHOCTM B A€NI0BOI Cpefe MexaHU3MOB KOHTPO-
ns 3a obpaueHnem uudposbix npas (no cnosam A. C. feHKnHa, «obbluan, yxe chopmMupoBaBLIe-
€Al Ha... PbIHKE, 3aUacTyl0 NPeAnonarakT YCTaHOBAEHUE... IMUTEHTAMI OFpaHUuYeHUi Ha 060POT...»
(Novoselova et al., 2019, p. 36)2%), npuHMMas B pacueT coAePKaTeNbHbIA NAKPANTU3M LNDPOBbIX NPaB
(He TONbKO IeHeXHbIE, HO 1 HaTypanbHble 0693aTeNbCTBEHHbIE TPE6OBAHWS 1 T. f1.) U pa3Hoo6pasue
NHGDOPMALMOHHBIX CUCTEM (DYHKLMOHUPYIOUMX B TOM UNCNE, HO HE UCKIIOUYUTENbHO, Ha 6ase Tex-
HONMOTUM PacnpefeneHHoro Peectpa), a paBHO MMes B BUAY AOCTATOUYHO AENUKATHOE HOPMMPO-
BaHMe NOCNeACTBUA UFHOPUPOBAHMA [JOFOBOPHOrO PeXMMa COMMacoBaHUA C JAOMKHUKOM LLeCccum
(n. 3 1 4 cT. 388 TK PO), yKaxeM Ha HeyenecoobpasHoCmb NPUAAHUA UCCNeyeMOMy KOHLENTY Xa-
paKTepa KOHCTAHTbI; ACLEHTPANU30BaHHaA pernameHTauus (HeB3npas Ha CHKeHUe MO6UIbHOCTY
06DbEKTOB NP BBEAEHNN OTCTYNNEHMIA OT KOHLIENTA), XOTA 6bl B HEKOTOPbIX CIyUanX, BAANTCA BMIONHE
npuemnemon.

MpumeyaTenbHO, UTO 3aKOHONPOEKT B NEPBOHAYANbHOM BEPCUN COBEPLIEHHO MHAUe, B CPaBHe-
HUW C UTOrOBOW peaakLnent cT. 1411 TK PO, noaxoaun K paspelleHnnio pa3bupaemoid funemMmbl: B Hem
0roBapuBanoch, uto LMpoBbIe MpaBa MOTYT NEPEXOAUTb «HA MeX Xe YCA08USX, YMO U 06beKmbl...
npaea Ha Komopble OHU ydocmoaepsom...»; T. €. HE06XOAMMOCTb CaHKLMOHMPOBAHUA pacnopaam-
TeNbHOr0 aKTa 06A3aHHbIM NULLOM OFYNIbHO He Npecekanacb, HaNPOTKUB, NOAPa3yMeBanoCh CoxpaHe-
HUE CUAbl CeLManbHbIX MpaBua 06 060pOTOCNOCOHHOCTI aKTUBOB, NOATBEPXKAAEMbIX LG POBLIMM
npasamu (B 1OTMKe MOfIENV «NPaso Ha NPaBO», He NONYYMBLIEN, IPABAA, B UTOTE 3aKOHO/ATEIbHOO
BON/OLEHNS, N0 KpaiiHel Mepe Noce0BaTebHOr).

B pa3BuTUE CKA3aHHOTO NIOBGOMbITEH ACMEKT (HE)ZONYCTUMOCTH M3MEHEHNs U3yYaeMOro 3aKo-
HOMOJOXeHUsA NpaBUIAMU umbopmau,uouuov"l cucrembl. Hanpumep, A. A. Bonoc oTctamsaet nogxog,
B pycne KOTOPOro OTAUYHOE OT M. 3 CT. 1411 TK PO nonoxeHne MOXET 6bITb BBEAEHO «CTOPOHAMU
OTHOWEHNI U (unu) npasunamu uHdopMaLmMoHHbIX cuctem» (Volos, 2024b, p. 21).

Booblue feLeHTpan30BaHHOMY «aenerupoBaHHOMY HOPMOTBOPUECTBY B KMGEPNPOCTPAHCTBEN
(npaBaa, noa cepbe3HbIM HAZA30POM CO CTOPOHbI FOCYAAPCTBA, TaK KaK, B YaCTHOCTH, YTBEPXKAEHHbIE
onepaTopom npasuna MHAOPMALMOHHOM CUCTEMbI JOMKHBI MPONTYM COrNAcoBaHue ¢ baHkom Poccuiu
COMMAcHo u. 5 CT. 4 3aKoHa 06 uHBecTnnaTrdopmax, CT. 7 3akoHa o LIQA) B HacToAllee BpeMs 0TBO-
AMTCS Upe3BbIUAHO BaXkHas Pofib, UTO MO3BONSAET BCied 3a B. B. 3aillieBbiM YBepEHHO FOBOPUTDL
0 CO0YemaHuu 20CydapcmeeHHOU U He20Cy0apcmeeHHOU pe2nameHmayuu Kak OfHON U3 Xapak-
TEPHbIX YepT MexaHW3Ma rpaxJaHCKo-NpaBOBOr0 PerynupoBaHns 060poTa LUM(POBbIX AKTUBOB
(zaytsev, 2025, pp. 99, 101) (6onee Toro, Takoit 060POT B HEKOTOPOM CMbIC/IE, KaK HEBECTOUBEHHO
3aaBnset 1. A. HenomHAWMNA, «<NPOUCXOAUT B MEHbLUEN CTeNeHu No TPe6oBaHMAM 3aKOHOfATENbCTBA
1 6 6onbWwel cmenexu no Npasuaam uHgopmayuoHHbx cucmem» (Nepomnyashchiy, 2024, p. 201)).

HecmoTps Ha CKa3aHHOe, NErUTUMHOCTb NIOKANbHOW PernameHTaL aHannu3npyemoro acnekTa
A0BONIbHO COMHUTENbHA. K PO NpsmMo CaHKUMOHUPYET ynopsaoUeHne npaBunamm nHGopMaLmoH-
HOIl CUCTEMbI OTHOLUIEHWI B YaCTu:

a) copepxanus uudposbix npas (n. 1cr. 1411 TK PO); ACHO, UTO ITOT KOMNOHEHT HANPAMYIO NePexos

LnpoBOro Npasa He 3aTparuBaeT;

6) ycnosuii ocywectBnenna uudposbix npas (n. 1 ct. 1411 TK PO); mexay Tem noHATUA «ocylie-

CTB/IEHME NPaBa» 1 «pacnopsxeHune npasom» (BKNouas ero nepenady) — B NOruKe npeanucanmii

2 HeyauBWUTENbHO, UTO aBTOPA HACTOPAXMBAET anpuopHas BO3MOXHOCTb OTUYXAEHMS LM(POBbIX NpaB 6e3 cornacus mu-
TEHTa...».
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CT. 1411 TK PO — He nepeceKaloTcs U He MOJUNHAIOTCA OfHO APYromy, a NOToMy nepedaya yucg-
p08020 Npasa 6yKeanbHO He A6n9emca e2o ocywecmeneHuem (aHaNOrMuHbIA NOAXOA, KCTaTH,
136paH 3aKoHoAaTenem n Ansg 6e3f0KYMEHTapPHbIX LLeHHbIX ByMar B COOTBETCTBUM C M. 1 CT. 142,
n. 3 ct. 149 TK PO)?. OTcioa anennupoBsakue Ans 060CHOBaHUA NPAaBOMEPHOCTI KOPPEKTUPOB-
K1 NpaBunamiu MHAOPMALMOHHOIW CUCTEMbI PeXMMa CBOGOAHON Nepeaaun LMghpoBoro npasa
K u. &4 CT. 8 3aKoHa 06 uxsectniaropmax (Volos, 2024b, p. 21) (rae, kak u B TK PO, dukcupyet-
€S MeXaHM3M OnpefeneHns YCIoBNn UMEHHO OCYLeCTBNeHUS LLM(POBOTo NPaBa, a He pacnops-
KEHNA UM) NPEACTABNAETCA OLUOBOUHDIM;
onpeaeneHna NuLa, UMEHLLEro BO3MOXHOCTb pacnopsxarbcs LUdPOBbIM NPaBOM (NpupaBHU-
BAEMOro Mo yMONuaHuio K 06naaatenio uMghpoBoro Npasa); OAHAKO AAHHDBIA MOMEHT, ONATb Xe,
He MMeeT OTHOLIEHWS K COBCTBEHHO peXiumy (He)cornacoBaHna CoBepLIEHNS aKTa PacnopsKeHus
LN pOBbIM NPABOM.
Takum 06pa3om, «cogepwaHne Npasa... U YCNOBUSA €ro OCYLLECTBNEHUS... ONPeENnsIoTCa He Tpa-
AVLUOHHBIMM NPABOBbIMM aKTaMi UKW [OTOBOPAMM 6 MOJHOM 06beMe, a NPABUIAMM KOHKPETHOM
NH(OPMALMOHHON CUCTEMBI», UTO 3PUMO «MOAYEPKMBAET 3aBUCUMOCTb NPABA OT TEXHONOTNYECKON
cpefbl ero cywectBoBaHua» (Dakhayeva, 2025, p. 178). OgHako I'K P® npo6nemamuky co6cmeeHHO
OcHoeaHuli u ycnoeuti nepedayu yughpoebix npae k npedmemy N0KaNbHOL pe2nameHmayuy He om-
HOCUM; He HALENWBAET Ha 3TO 1 CMeLnanbHoe 3aKOHOAATENbCTBO (U. 2 CT. 4 3aKoHa 06 MHBeCTN/AT-
dopmax, u. 3 cT. 5 3aKoHa o LIDA).

Kpome Toro, nodHopmamueHoe pe2ynupoeaHue no UHTEPECyIoLEeMy Hac acneKTy 00MKHO 6bimb
cocpedomoyeHo, Kak NpeACcTaBnAeTCs, MpeumyujeCmeeHHo Ha MexXHUKOo-NpoyedypHbIX MOMeHMax
(MmeeTcs B BUAY TEXHUKO-NPOLECCYanbHAsA AETEPMUHMPOBAHHOCTb LMGPOBbIX NPaB, KOTAA, Kak Bep-
HO noguepkusaeT H. LUI. fa3rupees, «copepxaTenbHble aCMEKTbl U MEXAHU3MbI UCMIONHEHUS LNdpo-
BbIX MPABOMOUNIA YCTAHABANBAIOTCA TEXHUYECKUMM MPOTOKONAMM W OMEPaLMOHHBIMI NpaBUnAMN
nHOpPMaLMOHHOI 3KocucTemb» (Gazgireyev, 2025, p. 84)). YacTb 8 cT. 8 3akoHa 06 uHBecTnAaTdop-
Max BMEHSIET 0nepaTopy HBECTULIMOHHON NNaT(hopmbl B 0653aHHOCTb 06ecneyeHne BCeM ee yuacT-
HUKaM, NPeXfe BCero mexHUYeckol, BO3MOXHOCTU NPuobpeTaTb YTUAUTapHble LndpoBble Npasa
npu ux 06palleHnm, 3HaKOMUTLCA C UX COAEPXKAHUEM, OCYLLECTBAATb NX, @ TaKXKe PacnopsxaTbes
umu. NMpu 3TOM NpaBuNa MHBECTULNOHHOK NNATIOPMbI HEMPEMEHHO AOMKHBI COAEPXATb MOPAAOK
8HeceHus UHopMayuu 0 BO3HUKHOBEHUU, NEPEXOfe U NPeKPaLLeHNN YTUNUTAPHOTO LUdPOBOro
npasa (u. 7 ct. 8 3akoHa 06 uHBecTnnardopmax). Cratbs 4 3aKoHa o LIOA TakKe aKueHTUpyeT BHUMA-
HWe Ha 3aKpenaeHun npaBunamMin MHAHOPMALMOHHON CUCTEMbI CMOCO608 U MOPAOKA 8HECeHUS COOT-
BETCTBYHOWNX 3anucell.

HakoHel, faxe Npu NpU3HaHMM NPABOMEPHOCTU UCCIeAyeMON AeLeHTPANN30BaHHOW peryns-
LuKn pedb 8 KOHeYHOM cYeme ece paeHo 6ydem uomu 06 onpedeneHuu ycnoeuii 06pauieHus yueg-
PO6bIX NPae CMOPOHAMU [0TOBOPA UHBECTMPOBAHMA (MYCTb C OMOPOIA HA NOKaNbHble Mpasuna
" ¢ ux cobniogeHmnem). Hecnyuaio B . 1cT. 1411 TK PO roBoputcs 06 onpeaeneHnm cofepxanuns
W YCNOBMIA OCYLIECTBNEHUS LNGPOBLIX NPAB He CO6CTBEHHO NPaBUIAMU UHOPMALMOHHON CUCTe-
Mbl, @ 8 COOMeemcmauu C HAMM (MO3TOMY 3aKNoUaTh, YTO O3HAUYEHHbIE MOMEHTbI «byaeT onpese-
NATb UMEeHHO MHdopMaLmoHHas cuctema» (Ovchinnikov & Fatkhi, 2019, p. 109), Bce-Taku He coBcem

~

B

2 paBga, B AOKTPUHE Nof06HOE pasrpaHNueHre Hepenko NoABepraeTcs KpUTHKe: Tak, A. B. CEeMEHOBY MMMOHUPYET Noaxon,

Mpy KOTOPOM OCywiecmerexue Cy6beKTUBHOTO NpaBa ek/itouaem 6 ce6a pacnopsxerue um (Novoselova et al., 2019, p. 44).

2 Tloka3aTeNbHo, uTo A. A. Bonoc, oNnycKawwmnint U3MeHeHe NpeacTaBeHHoN B n. 3 T. 1411 TK PO mogenn npasunamu
WHAOPMALMOHHON CUCTEMbI, OTMEUYAET, UTO OHN «eCTb HEOTbEMAEMAR Yacmb 002080PHbIX YC0BUL MexXaY CyGbeKTami,
KOTOPbIE COBEPLIAKT CAENKM M0 NOBOAY Ludposoro npasa» (Volos, 2024b, p. 22).
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060CHOBaHHO). Conupapusupyemca ¢ C. B. Capbaliem B TOM, 4TO MOAXOA, NPN KOTOPOM «npumar
[B pernameHTaLyum CopepXaHNs 1 YCIOBUIA OCYILLECTBAGHUA LM POBLIX Npas. — k0. 1.] otaaetca cpea-
ctBY (MHOPMALIMOHHON CUCTEME), @ HEe NPaBY», YilePOEH U BEET K UCKAKEHNID OCHOBHbIX LBUIN-
cruuecknx Hauan (Novoselova et al., 2019, p. 39)%. Euie 60nee CUMITOMATUYHDI OTAE/bHbIE YKa3aHUA
3akoHa 06 MHBeCTNNAT(opMaXx: YacTb 4 CT. 8 MCXOAMT U3 TOTO, UTO COAEPXaHNe W YCIOBUS OCylLe-
CTBNEHUS YTUNUTAPHBIX LMGPOBLIX NPaB onpeaensieT UMEHHO AUYO, Npusnekarujee UHeecmuyuu,
XOTA M PYKOBOACTBYAICb NPaBUAAMN UHBECTULMOHHON NNATdOopMbl; U. &4 CT. 11 1 u. 2 cT. 13 npeay-
CMaTPUBAIOT HENPENOXHOCTb 06eCneyeHns B NHBECTULMOHHON nnaTtdopme cobnoaeHUs YCNOBUIA
06palyeHns YTUNUTApHbIX LMGPOBLIX NMpaB, KOTOPbIe ONpefeneHbl B UHBECMULLUOHHOM NPedsoxe-
HUU, @ He B NpaBuUiax NHMOPMALMOHHOI NNaTdopPMbl (MPUTOM UTO aHHbIE YCIIOBUA 06A3ATENbHO
CO/IePHATCA B MHBECTULLMOHHOM MPEANONKEHNI COMMACHO Y. 2 CT. 13).

3akntouenve

AfanTauns perynupoBaHus 060poTa LUGPOBbIX NPaB K CYUHOCTHON cneundmke nocnegHnx
Bblpasunacb B nossneHun B TK PO Hopmbl 0 nepexofe LU(POBOro npasa Ha OCHOBAHUMW CAeN-
Ku 6e3 cornacus 063aHHOTO NUUA. [IaHHOe NPeAnnucaHne Npu ero TPAKTOBKE KaK CTPOrON MaKcu-
Mbl NMPEnATCTBYET 3afieNCTBOBAHMIO HEKOTOPbIX NpPEeAyCMOTPEHHbIX HOPMATWUBHBIMU MPAaBOBbIMM
aKTaMu PeXNUMOB COMMACOBaHNA (Hanpumep, OrOBOPEHHOro B M. 2 CT. 382 K PO) U nHuumuatms-
HOMY YCTAHOBMEHMI0 pa3pelnTeNbHOro nopsaaka CTopoHamu. Mexay Tem KBanudukauus nyHK-
Ta 3 CT. 1411 TK PO Kak MMnepaTuBHOrO CriopHa (B TOM uncne nog yrnom 3peHns ero COoTHeCeHus
C CYWeCTBOM ¥ LieNAMMU 3aKOHOAATENbHOW PernameHTaLum); Mano Toro, UMeoTCA NONUTUKO-NPaBo-
Bble OCHOBAHMA N1 0TKa3a OT BOCMPUATMS KOHLENTa CBO6GOJHOr0 TpaHcdepTa LudpoBbiX npas
KaK YHUBEPCANbHOr0 1 6e3yCNoBHOrO.
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