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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Lludposoe npaso» (Digital Law Journal) — co3ganne AMCKYCCMOHHOW MNOWAAKM ANA OCMbIC-
NeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Neranu3aumum L poBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB UX BHEAPEHUS
B HOpMaTWBHO-NpPaBoBOe None. OCO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKNUM COOGLLECTBOM NPABOBEOB B CBA3M
C pa3BuTHEM LN(POBOI IKOHOMUKM B Halwen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA U OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach o6WwMpHan NPaKTUKA HOPMATUBHOTO PErynMPOBaHUS LMGPOBOI IKOHOMUKM,
OHa €T XOpOowWNit MaTepuan Ana NPOBEAEHUs CPABHUTENbHbIX UCCNEAOBAHNIA MO 3TOK Npobnematuke. B Teopetuyeckom
nnaxe undpoBoe NpaBo onNMpaeTcs Ha CHOPMUPOBABLIEECA B AHIMOA3bIUHONM HAYUHON TUTEPATYPe aKaJleMUUecKoe Hanpas-
NeHNe KMHTEPHET-NPaBO», KOTOPOE PAA UCCNIefoBaTeNel PacCMATPUBALOT KAk OTAEMbHYI 0TPAC/b NpaBa.

3asayamu xypHana sBnswTcs:

= Tybnukauus nccnefoBaxmii B 06nactv LchpoBoro npasa i LnGpoBoit IKOHOMUKM C LIENbIO MHTEHCUDUKALMN MEXAYHA-
POHOIO HAY4YHOro B3aMMOAEICTBUSA U COTPYAHNYECTBA B PAMKaX HAYYHOT0 COO6LLECTBA IKCMEPTOB.

= YnoBNeTBOpPeHNe MH(OPMALMOHHBIX NOTPEOHOCTEN CNELManicToB-NPodeccnoHanoB, LOMKHOCTHBIX UL, OPraHOB rocy-
[apCTBEHHOI BNACTM, NPeACTaBUTeNeid 06LIECTBEHHbIX 0O BEAMHEHNN, MHbIX TPXAAH U OpraHM3aLMil B HAy4HO-NPaBO-
BOIA OLIEHKe COBPEMEHHBIX MOAXOA0B K TPaBOBOMY PErynMpoBaHuIo LUGPOBOK IKOHOMUKIA.

= PacnpocTpaHeHue AOCTUXEHWI aKTyanbHOM OPUAMYECKO N IKOHOMUUECKOW MbICTM, pa3BUTUE NPOGECccMOHaNbHBIX
CBSI3eM W HAYYHOTO KOOMEpPaTUBHOTO B3aUMOAENCTBUA MEXAY UCCNeA0BaTeNsAMI U NCCIeA0BaTENbCKUMM Fpynnamu Poc-
CUU 1 33pYBEXHbIX rOCyAAPCTB.

B ypHane ny6nukyTCs pyKonucy no Cepyiowwym HanpasaeHnam pa3BuTis 1 33a4am, CTOALLMM nepes HOPMATUBHbIM pe-

rynupoBaHnem LudpoBoK 3KOHOMUKIA.

1. HopmaTuBHoe obecneueHue HAHOPMALMOHHOI 6e30MacHOCTH, HOpMUPOBaHIE eNHON UNGPOBOI Cpedbl JoBepus (naeH-
TUGUKALYMS CYEHEKTOB B LMGPOBOM NPOCTPAHCTBE, 06MEH OPUANUECKM 3HAUNMON UHGIOPMALMEN MEXTY HUMU 1 T. f.).

. HopmaTtnBHOe obecneyeHne 3NeKTPOHHOTO FPAXAAHCKOro 060pOTa; KOMNMEKCHbIE NPaBOBble WCCNeA0BaHNA 060poTa
[aHHbIX B YCNOBUAX Pa3BUTUA LM(POBbLIX TEXHONONN, B TOM YnCNe NepPCOHANbHbIX AAHHbIX, 06OLENOCTYMHbIX AAHHbIX,
Big Data.

. HopmaTtuBHoe obecneueHue ycnoBuil Ans c6opa, XpaHeHus 1 06paboTKu AaHHbIX.

. HopmatusHoe obecrieueHne BHeAPEHNA U UCMOMb30BAHNA NHHOBALMOHHbIX TEXHONOTMIA HA (DUHAHCOBOM pbiHKe (Kpun-
TOBaNIOTbI, 6NOKYENH 1 ap.).

. HopmatuBHOe cTUMynupoBaHue pa3BuTus LUGPOBOIM IKOHOMUKY; NPABOBOE PErynupoBaHne A0TOBOPHbIX OTHOLIEHN,
BO3HMKAIOWLWX B CBA3M C PA3BUTMEM LMGPOBbIX TEXHONOMMIA. CeTeBble JOroBOPbI (CMapT-KOHTPaKTbI). MpaBoBoe perynu-
pOBaHMNe 3NeKTPOHHON TOProBK.

. DopmmMpoBaHue NPaBOBbIX YC0BNI B Chepe Cynonpon3BoACTBa U HOTapuaTa B CBA3M € pa3BUTUEM LU(POBON IKOHOMUKN.

. 0becneyeHne HOPMATMBHOTO PerynMpoBaHus LupoBOro B3aMMOAENCTBIA NPEANPUHIMATENBCKOMO CO0BLLECTBA U ro-
CynapcTBa; onpefeneque «UundpoBbix 06HEKTOB» HANOTOB M Pa3paboTka NPaBOBOrO Pexuma Hanoroo6noxeHns npeg-
NPUHUMATENbCKON feATENbHOCTU B chepe LUMdpOoBbIX TexHonoruin. LudpoBol 6IOAKET; KOMNNEKCHOe MCCNefoBaHne
MpaBOBbIX YCNOBUIA UCMONb30BAHNA Pe3YNbTAaTOB MHTENNEKTYaNnbHON [EATENbHOCTI B YCNOBUAX LLUGPOBOIA IKOHOMUKY.
LindhpoBas IKOHOMMUKA M AHTMMOHOMONbHOE PerynupoBaHue.

. HopmatuHoe perynupoBanue LndpoBoil IKOHOMUKOI B KOHTEKCTE HTErPALMOHHBIX NPOLLECCOB.

. KomnnekcHble nccnesoBaHns NpaBoBbIX M ITUYECKIX ACNEKTOB, CBA3AHHbIX C Pa3paboTKoil M NPUMEHEHUEM CUCTEM CKYC-
CTBEHHOTO WHTENNEKTA U POBOTOTEXHUKN.

10. N3meHeHne NOAXOA0B K NOATOTOBKE 1 NEPEnoAroTOBKE I0pUANYECKIX KAZPOB B YCIOBUAX Pa3BUTUSA LLUGPOBbIX TEXHONO-

ruii. HoBble Tpe60oBaHMA K HaBbIKaM 1 KBanu(uKaLum 1opucTos.

XypHan BknioueH B nepeyeHb BAK no cnegytowym cneunanbHocTam: 51.1. TeopeTuko-uctopiuyeckiue npasosble Hayki (opu-

JAnueckme Hayku), 5..3. YacTHo-npasosble (uBMauCTUYECKE) Hayki (OpuanUeckue Haykm), 5.1.5. MexayHapoaHo-NpaBoBble

Hayki (opuandeckue Haykm), 5.2.3. PeroHanbHas 1 0TpacieBas 3KOHOMUKA (3KOHOMMUECKME HayKi), 5.2.4. OUHAHCHI (KO-

HOMUYECKIe HayKn).

B xypHane ny6nukytoTca pyKonucu Ha pycckoMm 1 aHMUNCKOM A3bIKaX.
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ARTICLES

DIGITAL MARKETS ACT:
A HINDRANGE TO INNOVATION
AND BUSINESS DEVELOPMENT

Kolawole 0. Afuwape

0.P. Jindal Global University
Sonipat Narela Road, Jagdishpur Village, Sonipat, India, 131001

Abstract

The Digital Markets Act (DMA) is a significant regulatory effort of the European Union aimed at curbing the power
of large tech companies and promoting fair competition in digital space. Despite its noble goals, there are grow-
ing worries about the negative impact it could have on innovation and entrepreneurship. This paper aims to de-
termine the specifics of how the DMA could inadvertently impede innovation and discourage entrepreneurship.
Through an analysis of the DMA's provisions, such as interoperability mandates and restrictions on self-prefer-
encing, it is apparent that these stringent regulations could create significant barriers to entry for startups and

discourage investment in emerging digital ventures. Additionally, the increased regulatory oversight mandated

by the DMA could suppress willingness to take the risks necessary for entrepreneurial achievement, ultimately

hindering the development of revolutionary advances. By thoroughly analyzing economic principles, real-world

data, and relevant examples, this study clarifies the intricate relationship between regulation, innovation, and

business in the digital realm. Furthermore, it suggests different regulatory strategies that aim to find a finer

equilibrium between encouraging competition and fostering innovation, while highlighting the importance of
customized structures that recognize the unique characteristics of digital markets. By shedding light on the pos-
sible compromises involved in the DMA, this research can be beneficial to policymakers and interested parties

in order to facilitate scientific debates and regulatory choices regarding digital markets.

Keywords

Digital Markets Act, innovation, entrepreneurship, European Union regulations, restrictions, ex-ante,
interoperability, self-preferencing, gatekeepers, data portability, fairness, antitrust, Digital Single Market,
national competent authorities
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CTATbU

AKT 0 L®POBbIX PbIHKAX
EBPOMNENCKOTO COHO3A: )
[PENATCTBUE A4 UHHOBALMU
U PASBUTUA BA3HECA

K. 0. Adysane

fno6anbHblid yHusepcutet um. 0. . xuHgana
131001, UHgusa, Conunar, n. [xarguwnyp, w. Connnar Hapena

AHHOTaUWA

AKT 0 LLPOBBIX PbIHKAX EBponeickoro coto3a (DMA) npescTaBnset co6oi BakHbIi War B OrpaHUueHn1 BNacTu
KPYMHbIX TEXHONOTMUYECKNX KOMMAHMIA U COfeACTBUM §O6POCOBECTHOI KOHKYPEHLMM B LLM)POBOM NPOCTPAHCTBE.
HecmoTps Ha 6n1aropogHble Lenn AAHHOTO aKTa, PAacTeT 6eCroKONCTBO MO MOBOAY €70 BO3MOXHOTO HEraTUBHOTO
BNNAHNA HA Pa3BUTIE UHHOBALWIA M NPEANPUHMMATENbCKON AesATeNbHOCTM. B CTaTbe paccMaTpuBatoTCs pUCKi
HeraTMBHOTO BAUSIHUS HOBOFO aKTa HA WHHOBALMOHHBIA M MpeAnpUHUMATeNbCKUIA KNUMAT. AHanu3 Tpe6oBa-
HUI K COBMECTUMOCTI U OTPaHIYEHUs Ha NPeoCTaBNeHue NPeMMyLLecTB CO6CTBEHHbIM TOBapaM NOKa3bIBAET,
uTO 3TU CTPOTME MpaBUIa MOTYT CO3AATh CYLLECTBEHHbIE 6apbepbl AN BXOAA CTAPTANoB U NPEnsTCTBOBATb WH-
BECTULMAM B HOBbIE LMpoBble NpeanpusaTUs. KpoMe TOTo, yCUNEHHbI HOPMATUBHbII HAZA30p, NPeANUCaHHbIN
AKTOM, MOXET MOAaBUTb FTOTOBHOCTb MATU HA PUCKY, HEOTbEMIEMO NPUCYLLME BCAKOW NPEANPUHMMATENbCKON
WHULMATIBE, B KOHEUHOM CY€Te 3aTPyAHAS Pa3BUTME NPOPbIBHbIX AOCTIXKEHWN. C YUETOM NPUHLMMOB Pa3BUTHS
3KOHOMMKM 1 OMbITA YUACTHUKOB PbIHKA aBTOP NPOSCHAET CNOXHYI0 B3aUMOCBSA3b MEXAY HOPMATUBHBIM perynu-
POBaHWeM, IHHOBALMSMY 1 6U3HECOM B LUGPOBOI chepe. Kpome Toro, B paboTe NpeanioxKeHbl pa3nuuHble Mo-
fenu 6onee TOHKOrO W CHANAHCUPOBAHHOMO PErynupoBaHUsA, HaMpaBneHHble HA MOOLPEHNEe KOHKYPEHLN,
CTUMYNUPOBAHME UHHOBALWIA U YUET YHUKANbHBIX XapakTePUCTUK OTAENbHbIX LdPOBbIX PbIHKOB. MponuBas
CBET Ha BO3MOXHbIE KOMNPOMUCCHbIE PelueHns B TONKOBaHUM DMA, 3T0 MccnefoBaHue CTpemMuTcs cnoco6eTBo-
BaTb Pa3BUTUIO 1 YIMYBNEHNIO AMCKYCCAN O PEryUPOBAHMM L(POBBIX PbIHKOB.

KntoyeBble cosa

aKT 0 LlM(t)pOBbIX PbIHKaX, NHHOBALKK, NpeanpuHUMaTeNbCTBO, perynnposaHiue EBpOI'IeI?ICKOFO COl03a,
orpaHuyexmns, ex-ante, COBMeCTUMOCTb, NPeOCTaBEeHNE NPEeNMyLLECTB COOCTBEHHBIM TOBapaMm, NpUuBpPaTHUKK,
nepeHoCUMOCTb AdHHbIX, CNPaBeannBoCTb, AHTUMOHOMNO/IbHOE NPaBo, e,ElI/IHbII;I LWICprBOI;I PbIHOK,
HalNOHa/NbHble dHTUMOHONOJbHbIE OpraHbl

KoHdnukT untepecos ABTOp €0061a€eT 06 OTCYTCTBUN KOH(NMKTA NHTEPECOB.
(DuHaHcupoBaHue liccnepoBaHne He MMEET CMOHCOPCKOW NOAAEPKKN.

[na uuTnpoBaHua Adysane K. 0. (2024). AKT 0 unthpoBbIX phiHKax EBpoOneckoro cosa: npe-
NATCTBUE NS MHHOBALWMI U pa3BuTua busHeca. Lugpposoe npaso, 5(2), 8-23.
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Introduction

The Digital Markets Act (DMA)' marks a pivotal stride in curbing the dominance of tech giants and
nurturing a more competitive digital environment.” The Digital Markets Act (DMA) is founded on the
idea that competition law alone is not adequate to effectively handle the challenges and systemic
issues brought about by the digital platform economy. Antitrust regulations are limited to specific
cases of market power and anti-competitive behavior. Nevertheless, numerous substantial chal-
lenges pose a threat to its efficacy. The DMA could potentially worsen regulatory fragmentation in
the European Union by allowing member states to interpret and implement its rules in varying ways,
resulting in inconsistencies and inefficiencies.’ Additionally, the Act's wide-ranging responsibilities
and restrictions may unintentionally lead to negative economic impacts, hindering innovation and
disrupting market dynamics. Furthermore, the likelihood of legal conflicts due to uncertainties in
the DMA’s wording presents a significant obstacle, adding further complexity to its execution and
regulation. The DMA needs to address provisions that are in conflict with current European regula-
tions, which raises questions about its compatibility and consistency within the wider regulatory
framework. This article explores all of these barriers, providing valuable perspectives on possible
approaches to minimize their influence and improve the effectiveness of the DMA. By directly con-
fronting these difficulties, policymakers can guarantee that the DMA achieves its desired goal of
fostering competition, innovation, and consumer well-being in the digital era.

The initial objective of the DMA was to prevent regulatory fragmentation within the EU's Digital
Single Market (DSM). However, it falls short of accomplishing this commendable objective, as it may
cause member states to further increase regulatory fragmentation.® The DMA's inclination towards

T Regulation 2022/1925, of the European Parliament and of the Council of 14 September 2022 on contestable and fair mar-
kets in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 0] (L 265).

2 The Digital Markets Act (DMA), implemented by the European Union (EU), encompasses a series of regulations designed to
diminish the influence of prominent technology companies to foster a more competitive landscape within European digi-
tal markets. These laws specifically target eliminating market obstacles erected by dominant «gatekeeper» platforms like
Google, Facebook, and Amazon. See: Willige, A. (2023, September 19). What does it mean for tech companies and consumers?
World Economic Forum. https://www.weforum.org/agenda/2023/09/eu-digital-markets-act-big-tech/ — Regulations are in-
troduced by the Digital Markets Act for platforms that serve as «gatekeepers» in the digital industry. These platforms impact
the internal market significantly, operate as a vital conduit for corporate users to connect with their end customers, and
currently hold, or will likely hold, a strong and long-lasting position. In addition to guaranteeing the openness of significant
digital services, the Digital Markets Act seeks to stop gatekeepers from placing unjust restrictions on companies and end
users. See also: European Commission. (2023, September 6). Questions and answers: Digital Markets Act: Ensuring fair and
open digital markets* https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2349

sions of the DMA would reveal that it is probable to exert a restraining influence on research and development (R&D) as well as
innovation. This assertion is firmly grounded in fundamental economic principles. The stipulations of the DMA foster a culture
of exploiting the investments made by others, thereby dissuading parties from undertaking such investments themselves. To
safeguard Europe’s capacity for innovation, it is imperative to prioritize the independent cultivation of dynamic capabilities.

“  Burwell, F. (2021, March 30). Regulating platforms the EU Way? The DSA and DMA in transatlantic context. Wilson Center.
https://www.wilsoncenter.org/article/regulating-platforms-eu-way-dsa-and-dma-transatlantic-context

5 Portuese, A. (2022, August 24). The Digital Markets Act: A triumph of regulation over innovation. Information Technology
and Innovation Foundation. https://itif.org/publications/2022/08/24/digital-markets-act-a-triumph-of-regulation-over-

innovation/)
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pre-emptive regulatory actions and its focus on equity and constancy may inadvertently impede
innovation. This prudent strategy has the potential to impede pioneering companies that aspire
to disrupt prevailing market conventions.® The DMA's emphasis on maintaining the existing status
quo and ensuring fairness may prioritize stagnant competition, which depends on current market
conditions, rather than dynamic competition that involves innovation and market advances.” The fa-
voritism could limit the opportunities for emerging players and creative business approaches. Giving
more importance to disruption rather than fairness might hinder the ability of innovative companies
to compete with established players and drive positive changes in the market. Long-term, this dis-
parity may stifle competition and impede innovation.

The Digital Single Market (DSM) seeks to boost digital innovation, efficiency, and productivity
throughout the European Union. Critics argue that the DMA could potentially impede these objec-
tives rather than support them, as it may impose burdensome regulatory requirements on digital
firms.? Such requirements have the potential to suppress innovation and hinder gains in efficiency
and productivity. The regulatory framework of the DMA is perceived as possibly burdensome for digi-
tal companies, potentially impeding their capacity to innovate and compete efficiently. Through the
enforcement of stringent regulations and obligations, the DMA might establish obstacles for smaller
entities looking to enter the market and discourage innovation (Bania, 2023, p. 116-149). The enforce-
ment powers granted to individual EU member states under DMA's design result in a decentralized
approach. This approach may result in regulatory fragmentation, as different countries may interpret
and enforce the rules in varying ways (Bania, 2023, p. 116-149). Such fragmentation can create un-
certainty for digital companies operating across borders and undermine the objective of achieving
regulatory harmonization within the DSM.

The Digital Markets Act (DMA) has faced criticism for its per se prohibitions, with concerns raised
about the lack of balance between pro-efficiency and pro-innovation justifications. Let us examine
the specifics:

1. Prohibitions are regulations that categorize specific actions or behaviors as anti-competitive
without the need for evidence of actual harm to competition. The criticism suggests that the DMA
incorporates these prohibitions without considering efficiency or innovation. This inflexibility
may fail to acknowledge complex scenarios where certain practices could genuinely enhance
consumer welfare or foster innovation (Podszun, 2023).

2. The principle of proportionality necessitates that regulatory actions align with their intended
goals and do not surpass what is essential to attain those goals (Podszun, 2023).° If the DMA's
inherent prohibitions lack valid reasons rooted in efficiency and innovation, they might
contradict this principle. Consequently, this could result in excessive regulatory burdens on
digital companies, potentially impeding innovation without satisfactory justification.

6 Lobo, S. (2024, March 15). Apple opposes ex-ante regulations, similar to Digital Markets Act, in India. Medianama.
https://www.medianama.com/2024/03/223-apple-digital- markets-act-ex-ante-regulations-india/

7 See: Crémer, ). (2024, March 25). Will the Digital Markets Act create a level playing field? Toulouse School of Economics.
https://www.tse-fr.eu/Digital-Markets-Act. The author was of the view that the leading technological platforms persist
in their remarkable ability to foster innovation. Rather than questioning the extent of innovation achieved by today's
platforms, the real inquiry lies in determining whether the level of innovation from both platforms and other companies
would be greater and more tailored to the advantages of their users if they encountered heightened competition.

¢ Broadbent, M. (2021, September 15). Implications of the Digital Markets Act for transatlantic cooperation. Center for Strategic
and International Studies. https://www.csis.org/analysis/implications-digital-markets-act-transatlantic-cooperation

°  The principle of proportionality arises from the necessity to restrict governmental interference — through regulations,
penalties, and supervision — to the extent required to accomplish the intended policy goals.
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3. The DMA's imposition of rigid per se prohibitions, without taking into account the potential
advantages in terms of efficiency or innovation, may result in higher compliance expenses for
digital companies® Moreover, the inflexible nature of the regulatory framework could discourage
companies from exploring innovative business strategies, due to concerns about potential legal
consequences. Ultimately, this could stifle innovation within the digital sector.

The requirements of the DMA could potentially create uncertainty for businesses operating in the
EU when they come into conflict with other EU regulations or directives. For example, if a company
is required to comply with both the DMA and current data protection regulations, issues may arise
regarding data sharing or processing procedures." Conflicting demands could result in legal disputes
and lawsuits as businesses strive to understand how to navigate the regulatory environment. These
legal battles have the potential to prolong decision-making processes and raise compliance expens-
es for companies. Additionally, the uncertainty surrounding which regulations hold more weight may
discourage innovative businesses from investing in the EU market due to concerns about potential
legal liabilities. The possibility of maneuvering through intricate and possibly conflicting regulatory
obligations might dissuade inventive enterprises from venturing into or enlarging their influence in
the European Union market This could impede competition and restrict consumer options, ulti-
mately hindering progress in the digital industry.

A Decentralized DMA

The decentralized enforcement of the DMA poses a threat to the DSM. In the course of dis-
cussions, the European Parliament introduced an amendment to Article 31a which establishes a
“European High-Level Group of Digital Regulators” consisting of a Commission representative, a
representative from pertinent Union entities, representatives from national competition authori-
ties, and representatives from other National Competent Authorities (NCAs).® The group is tasked

" Bal, M., Debroy, B., & Ravi, S. (2022, November 25). Devising an emerging market perspective for competition regulation

" The Digital Markets Act (DMA) seems to draw heavily from previous and current competition inquiries within the
digital sector. The strategy of transforming solutions implemented for individual firms and business structures in
particular market circumstances into universally applicable regulations poses challenges. This approach may lead
to the regulation of practices that are not typically problematic and result in unintended consequences for business
models that were not initially taken into account. See: Digital Europe. (2021, May 27). Digital Markets Act position paper.

% Bal, M., Debroy, B., Gowda, R., & Ravi, S. (2022). Devising an Emerging Market Perspective for Competition Regulation
in the Digital Age. ESYA Centre. https://www.orfonline.org/public/uploads/posts/pdf/20230411144650.pdf See also:
Kavanagh, C. (2019, August). New tech, new threats, and new governance challenges: An opportunity to craft smarter
responses? Carnegie Endowment for International Peace. https://carnegieendowment.org/2019/08/28/new-tech-new-

B According to G. Colangelo, recognizing the connection between competition law and the DMA, the European Competition
Network (ECN) and certain EU member states (referred to as “friends of an effective DMA”) have put forward a suggestion
to grant national competition authorities (NCAs) the authority to enforce DMA obligations. According to this proposal, the
European Commission would retain its primary responsibility for enforcing the DMA and would have exclusive jurisdic-
tion in designating gatekeepers or granting exemptions. However, NCAs would be authorized to enforce the obligations
of the DMA and exercise investigative and monitoring powers at their discretion. See: Colangelo, G. (2022, March 23). The
Digital Markets Act and EU antitrust enforcement: Double & triple jeopardy. International Centre for Law and Economics.
https://laweconcenter.org/resources/the-digital-markets-act-and-eu-antitrust-enforcement-double-triple-jeopardy/
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with guiding the Commission on the integration of national competition authorities (NCAs) in the
decentralized enforcement of the DMA. Article 31c, as introduced by the European Parliament, rein-
forces this by outlining the responsibilities of NCAs and other relevant authorities. It specifies that
NCAs are required to assist the Commission in overseeing adherence to and implementation of the
rules outlined in this Regulation. Thus, the DMA will be under the control of the NCAs, leading to
decentralized enforcement and contradicting the aim of reducing regulatory fragmentation. The
coalition is also in favor of allowing firms to engage in “private” enforcement of the DMA, which
means that they should have the ability to take legal action against gatekeepers to uphold their
obligations. This perspective is based on the belief that private enforcement will enhance the
DMA’s efficiency, but it could lead to attempts by dominant competitors to suppress competition
and hinder innovation Pressure exerted by influential states within the Friends of an Effective
Digital Markets Act coalition have yielded positive results. Margrethe Vestager, the Executive Vice
President of the European Commission, is now advocating for the involvement of national authori-
ties in enforcing the DMA® Germany is already demonstrating its authority and impact in shaping
the implementation of the DMA®

Member states have been actively advocating for a redistribution of enforcement responsi-
bilities among the NCAs in the latest version of the DMA, giving them a more significant role. The
EU institutions have successfully reached a political consensus leading to a thorough revision
of Article 31d (1) of the DMA.” Originally proposed by the European Parliament, the above provi-
sion established certain constraints and obligations on the involvement of Member States in
the enforcement of the DMA. Article 32a (6) of the most recent edition of the DMA allows NCAs
to directly enforce the DMA without resorting to the covert application of national competition
regulations. This provision explicitly states, “If a competent authority of a Member State has
the necessary jurisdiction and investigative authority under national legislation, it may inde-
pendently investigate a potential violation of Article 5, 6, and 6a of this Regulation within its
jurisdiction.”

% Colangelo, G. (2022, March 23). The Digital Markets Act and EU antitrust enforcement: Double & triple jeopardy. Inter-

5 According to Margrethe Vestager, “What we want is simple: Fair markets also in digital. We are now taking a huge step
forward to get there — that markets are fair, open and contestable. Large gatekeeper platforms have prevented businesses
and consumers from the benefits of competitive digital markets. The gatekeepers will now have to comply with a well-
defined set of obligations and prohibitions. This regulation, together with strong competition law enforcement, will bring
fairer conditions to consumers and businesses for many digital services across the EU.” See: European Commission. (2022,
March 25). Digital Markets Act: Commission welcomes political agreement on rules to ensure fair and open digital markets
[Press release]. https://ec.europa.eu/commission/presscorner/detail/en/ip_22 1978

% Kabelka, L. (2022, April 12). DMA: Germany the test bench for complementarity with competition authorities. Euractiv.
https://www.euractiv.com/section/digital/news/dma-application-could-lead-to-legal-uncertainty-in-germany/ Section

19a of the Act against Restraints of Competition (ARC) in Germany is commonly known as the DMA’s blueprint, mainly due
to its comparable scope of application. See: Secure Privacy. (2023, December, 23). A comparison of the German Competi-

v (Carugati, C. (n. d.). The role of national authorities in the Digital Markets Act. Jean Monnet Network on EU Law Enforcement
Working Paper Series No. 34/22. https://jmn-eulen.nl/wp-content/uploads/sites/575/2022/05/WP-Series-No.-34-22The-
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The duty of the relevant NCA to inform the Commission of any investigation is the only
requirement for the unilateral and local enforcement of the DMA’s obligations and prohibi-
tions® The latest version of the DMA enables decentralized enforcement without imposing
any major restrictions, which is in line with the recommendations made by the Friends of an
Effective Digital Markets Act.® Nevertheless, due to the absence of coordination, decentral-
ized enforcement of the DMA at the EU level may prove to be less efficient, leading to an
increased likelihood of judicial actions at the national level. This could also weaken the
legal foundation for NCAs to enforce a regulation primarily created to eliminate regulatory
fragmentation.

Non-Acknowledgment of Legitimate Justifications by the DMA

The DMA's arbitrary line-drawing rules concerning size thresholds and qualitative criteria
for identifying ‘gatekeepers’ lack economic rationale. This results in the unequal treatment
of firms with comparable market positions solely based on their inclusion within the DMA’s
scope (Podszun, 2023). The DMA fails to provide clear definitions of markets and overlooks
essential concepts of competition law, such as ‘market dominance’. As a result, companies
that are not dominant will be subject to the new competition rules, while certain dominant
companies will be exempt from them. This presents a paradox within the DMA, as it may
potentially scrutinize market challengers more rigorously than incumbents. Recital 5 of the
DMA indicates that designated gatekeepers may not necessarily be dominant in terms of
competition law. This is because digital marketplaces typically have a large number of play-
ers, complex ecosystems, and fast innovation. In these situations, a single company may have
significant control over important infrastructure or services, even if it does not strictly meet
the definition of dominant. It is possible that the power dynamics found in digital market-
places are not fully reflected by conventional measures of dominance, such as market share
or entrance obstacles.

The DMA contains size thresholds that are highly questionable, and the regulation itself is
harmful because it establishes ex-ante rules that are essentially prohibitions. It is undeniable
that attaining market supremacy in the digital economy requires exceptional efficiency. It is im-
portant to remember that users are just as eager to take advantage of network effects. However,
having less competition can negatively impact customers, who might have had to make fewer
compromises in terms of privacy in a more competitive market. The only ways to promote com-
petitiveness in the absence of interoperability are through legislation or disruptive innovation

% According to the Centre on Regulation of Europe, there are mechanisms in place to facilitate the collaboration between the
enforcement of the DMA and competition law. It is mandatory to ensure that all relevant authorities are kept up to date on
enforcement actions and that confidential data can be exchanged between different entities. Specifically, (i) if a National
Competition Authority (NCA) plans to initiate an investigation on one or more gatekeepers according to national legislation,
it must notify the Commission and may also inform other NCAs; (ii) if an NCA intends to impose obligations on gatekeepers
based on national law, it must share the proposed measures with the Commission, even if they are temporary measures.
The information exchanged is solely to coordinate enforcement efforts. See p. 184 in De Streel, A., Borreau, M., Micova, S.
B., Feasey, R,, Fletcher, A., Kraemer, )., Monti, G., & Pietz, M. (2023). Effective and proportionate implementation of the DMA.
Centre on Regulation of Europe. https://cerre.eu/wp-content/uploads/2023/01/DMA_Book-1.pdf
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which, in itself, is anti-innovative and capable of stifling business development and enterprise.?
Nevertheless, rules of reason, which allow for legitimate justifications to be weighed against regu-
latory obligations, are more effective for avoiding incorrect judgments and identifying practices
that promote competition. The blanket prohibitions under the DMA that are imposed on desig-
nated gatekeepers cannot be challenged by the gatekeepers’ economic justifications. The DMA will
only consider exceptions that are grounded in “public morality, public health, or public security.”
As a result, practices that are prohibited are assumed to hurt competition regardless of any ef-
ficiency arguments put forth by the defendant, such as enhancing consumer welfare or product
innovation through technological advancement (Monti, 2022, p. 40-68). The transition from ex-
post antitrust enforcement to ex-ante regulatory measures mirrors the implementation of the
precautionary principle in antitrust cases: regulatory interventions at an early stage aim to deter
harmful practices and uphold the current state of affairs.

Over or Under Enforcement of the DMA?

It is challenging for any regulatory framework to achieve the ideal degree of enforcement.
Excessive enforcement can hinder creative thinking and productive enterprises. The objectives of
the regulating legislation may be compromised by inadequate enforcement. It is difficult to forecast
whether there will be systematic over- or under-enforcement.” Today, it is believed that the “more
economic approach” contributed to a more cautious antitrust enforcement strategy that would be
partially replaced by the DMA. It is nearly impossible to conduct a thorough study of the DMA's ef-
fects on enterprises and innovation ahead of time given the variety of responsibilities involved.

The equilibrium between over- or under-enforcement is not solely determined by matters of
substance, but also by the enforcement regime and its institutional framework (Knapstad, 2023,
p. 394-409). The data protection regulations in the EU, although comprehensive in terms of sub-
stance, serve as an illustration of inadequate institutional design. The European Commission is
designated as the exclusive enforcement authority for the Digital Markets Act (DMA), with agencies
from EU Member States limited to assisting. The internal structure of the European Commission
will need to address key considerations such as staffing levels dedicated to DMA enforcement,
the expertise of case handlers, their motivations, and the extent of judicial oversight over their
rulings.? These factors will play a crucial role in shaping the effectiveness of enforcement actions.
Private individuals have the option to initiate legal proceedings against gatekeepers through
private enforcement, leading to a substantial enhancement in the enforcement measures.? It is
widely acknowledged that private enforcement can be pursued in domestic courts, even though
the provisions concerning this aspect in the DMA are notably inadequate. Users have the right to

2 Heimann, F. (2022, June 13). The Digital Markets Act — We gonna catch ‘em all? Kluwer competition law blog.
https://competitionlawblog.kluwercompetitionlaw.com/2022/06/13/the-digital-markets-act-we-gonna-catch-em-all/

2 The enforcement of digital competition rules against big tech will be carried out by the European Commission, which
should internally guarantee a dedicated process and teams. See: Martins, C., & Carugati, C. (2022, May 11). Insights for
successful enforcement of Europe’s Digital Markets Act. Bruegel. https://www.bruegel.org/blog-post/insights-successful-
enforcement-europes-digital-markets-act)
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file lawsuits seeking cease-and-desist orders, interim relief, and potentially even compensation
for damages incurred.

The Negative Impacts of Ex-Ante Regulations

Article 5(1) prohibits self-preferential practices, despite their prevalence in the business world,
which often stimulate competition, drive innovation, and improve consumer welfare.”> However,
the DMA unequivocally bans these practices, including tying, bundling, and leveraging strategies,
despite their positive effects on competition and innovation (Hornung, 2024, p. 396-437). The pro-
hibition will have a substantial impact, negatively affecting consumers and numerous businesses
within the gatekeepers’ network that rely on and benefit from their services and products. These
restrictions may also result in a significant deterrent effect. Platforms that are not gatekeepers may
perceive such behaviors as potentially anticompetitive according to regulators, even though the DMA
might not place any limitations on them (Andriychuk, 2023, p. 123-132). In reality, the DMA’s automatic
bans on supposedly ‘unfair’ practices will impact the entire economy, as the DMA could ultimately
be invoked in conventional competition lawsuits (Bostoen, 2023, p. 263-306). The per se prohibition
rules of the DMA are expected to have an impact on innovation, consumer welfare, and the choices
available to both consumers and business users. These rules lack economic justification and may
result in a decrease in innovation, a decline in consumer welfare, and limited options for consumers
and businesses (Deutscher, 2022, p. 302-340). The DMA purportedly seeks to prevent the “extreme
nature of unjust practices.” However, the DMA is ultimately likely to prohibit and discourage practices
that promote competition and innovation, such as self-preferencing, data aggregation, data merging,
and leveraging strengths that may impact consumer well-being and innovation (Cennamo et al., 2023,
p. 44-51).

The EU principle of proportionality may be violated by blanket prohibitions on potentially pro-
competitive practices, as these prohibitions are not specifically designed to address unfair practices,
which goes against the claims of the DMA (Lamadrid de Pablo & Bayon Fernandez, 2021, p. 576-589).
To ensure reasonableness, EU judges have the authority to reduce the set of obligations and prohibi-
tions imposed by the DMA. The ex-ante rules of per se prohibitions implemented by the DMA are an
unfavorable policy that greatly hinders the principles of fair competition and disregards the funda-
mental legal principles of the EU's legal order (Colangelo, 2023, p. 538-556). A more rational approach
would involve the application of the rule of reason, where judges assess the positive and negative
impacts of the rules through a balancing test. In the end, it is likely that EU judges will inevitably
embrace this approach when adjudicating the DMA.2

The implementation of the DMA is expected to exacerbate an already intricate regulatory struc-
ture, leading to more disorder. As an illustration, the DMA compels gatekeepers to separate essential

% The DMA's endorsement of private enforcement is additionally demonstrated in Article 42 and Recital 104, particularly
emphasizing consumer rights. Consumers are enabled to pursue their claims against gatekeepers’ obligations through
representative actions that are consistent with Directive (EU) 2020/1828. See: Directive 2020/1828, of the European Parlia-
ment and of the Council of 25 November 2020 on Representative Actions for The Protection of the Collective Interests of
Consumers and Repealing Directive 2009/22/EC, 2020, O] (L 409). https://eur-lex.europa.eu/eli/dir/2020/1828/oj/eng

% The general obligations of gatekeepers are specified in Articles 5 and 6 of the DMA. Article 6(5) specifically addresses the
issue of self-preferencing. See p. 7 in Peitz, M. (2022, November). The prohibition of self-preferencing in the DMA. Centre

% Bauer M., Erixon, F. Guinea, O. van der Marel, E., & Sharma, V. (2022, February). The EU Digital Markets Act: Assessing the quality
of regulation. European Centre for International Political Economy. https://ecipe.org/publications/the-eu-digital-markets-act/
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platform services from each other. According to Article 5(f) of the DMA, gatekeepers are obligated to
abstain from mandating that business users or end-users avail themselves of additional core plat-
form services to utilize, access, or register for any of the core platform services specified under that
Article.? The provisions of the DMA that mandate unbundling will hinder gatekeepers from adhering
to Article 7 of Directive 2019/770, which requires platforms to provide a detailed description of the
functionality and interoperability of their primary platform services.?® This is because the DMA also
permits other business users to modify the original functionality and interoperability of any core
platform service, thereby rendering it practically impossible for gatekeepers to possess comprehen-
sive knowledge of the interoperability and functionality of their services. The DMA establishes data
portability rights for business users about gatekeepers.”? However, these rights could potentially
infringe upon the privacy rights of end-users protected under the GDPR®. According to Article 6(i) of
the DMA, gatekeepers are required to:

“provide business users and third parties authorized by a business user, upon their request, free
of charge, with effective, high-quality, continuous and real-time access and use of aggregated and
non-aggregated data, including personal data, that is provided for or generated in the context of
the use of the relevant core platform services or services offered together with or in support of
the relevant core platform services by those business users and the end users engaging with the
products and services provided by those business users; for personal data, provide access and
use only where the data are directly connected with the use effectuated by the end user in respect
of the products or services offered by the relevant business user through the relevant core plat-
form services, and when the end-user opts into such sharing by their consent.”

The DMA imposes an obligation on the gatekeeper to transfer data to a business user once the
end-user has given consent to such sharing.* However, following a one-time blanket approval by
the end-user upon initial registration with the business user, the business user may obtain an ex-
cessive amount of personal data from gatekeepers. The sharing of this data could occur without
the end users being completely informed that the data produced while utilizing the gatekeepers’

7 The Digital Markets Act establishes an equitable digital landscape by defining rights and regulations for major online
platforms (known as ‘gatekeepers’) and guarantees that gatekeepers do not exploit their dominant position. By oversee-
ing the digital market on a European Union scale, it fosters a just and competitive digital atmosphere, enabling both

% Directive 2019/770, of the European Parliament and of the Council of 20 May 2019 on Certain Aspects Concerning Contracts
for the Supply of Digital Content and Digital Services, 2019 0J (L 136).

The gatekeeper must ensure that the fundamental features of its number-independent interpersonal communications
services are compatible with those of another provider in the EU, either already providing or planning to provide such
services. This can be achieved by offering technical interfaces or other solutions that promote interoperability, without
any additional cost (Article 7). See: Matobecka-Szwast, I. (2023, August 24). The Digital Markets Act: A revolution, and not
only for gatekeepers. Lexology. https://www.lexology.com/library/detail.aspx?g=1417472a-4597-4ea3-9925-0a7060aafbde

»  The DMA defines “interoperability” as “the ability for hardware and software elements to work with other hardware and
software elements and with users in all how they are intended to function, and to mutually use the information which has
been exchanged through interfaces or other solutions” (Art. 2(29)). Vertical (Art. 6(&), (7)) or horizontal (Art. 7) interoper-
ability is possible.

% Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with Regard to The Processing of Personal Data and On the Free Movement of Such Data, And Repealing Directive 95/46/
EC (General Data Protection Regulation), 2016 0J (L 119).

o Usercentrics. (2024, January 18). How the European Digital Markets Act (DMA) impacts user privacy and consent management.
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services will eventually be owned by numerous business users. Consequently, this situation is likely
to contradict the GDPR, which requires the consent of end users to process their data. Article 7(4)
prohibits the excessive processing of personal data for contract performance. Despite this, the DMA
gatekeeper may mandate gatekeepers to disclose data to business users that goes beyond what is
essential to deliver the requested services. Simultaneously, the DMA could potentially clash with
the data portability stipulations outlined in the GDPR (Turner & Tanczer, 2024). The DMA specifically
pertains to the disclosure of data that is “directly linked to the actions taken by the end-user about
the products or services provided by the respective business user.” The interpretation of the term
“directly connected” has yet to be established by regulatory bodies and judicial authorities through
practical application. Nevertheless, imposing limitations on the types of data that can be transferred
may prompt gatekeepers to breach Article 20 of the GDPR, which governs the portability of personal
data. This provision entitles individuals to transfer their data from one data controller to another
“without hindrance”.

The gatekeeper must choose between adhering to Article 6(i) of the DMA, which restricts data
portability of personal data and may lead to a breach of Article 20 of the GDPR, or enabling data
portability “without hindrance” in accordance with Article 20 of the GDPR, which could result
in a violation of Article 6(1) of the DMA. The DMA encompasses numerous obligations, such as
Article 6(i), which may potentially clash with the data protection regulations of the European
Union.

The Digital Markets Act (DMA) may also come into conflict with requirements outlined in the
Digital Services Act (DSA). For example, while Article 5 of the DSA mandates that online platforms
must promptly remove or disable access to illegal content to avoid liability, Article 6(1)(k) of the DMA
stipulates gatekeepers must ensure fair, reasonable, and non-discriminatory conditions of access for
business users to their software application store, online search engines, and online social network-
ing services. Essentially, gatekeepers are obligated to offer fair treatment to all business users. The
outcome of these regulatory challenges leads to the emergence of gatekeepers who will embrace a
more cautious stance towards innovation in order to mitigate their legal liabilities. Unfortunately,
this approach will ultimately have detrimental effects on consumers and hinder overall economic
progress.

Findings

As intended by the EU, the DMA lays out rules for larger digital platforms classified as ‘gate-
keepers' to promote fair competition and prevent anti-competitive practices. While this is a
noble aim, the DMA creates several difficulties on the legal front, especially with respect to
conflicts between laws. Conflicts arise from differing regulatory environments and extrater-
ritorial impacts, as well as innovation-compliance rifts. An extensive analysis of the nature and
essence of those conflicts is presented here. Though the DMA’s ambitious goal of ensuring fair-
ness in digital markets and reducing the dominance of gatekeepers is to be warmly commended,
it is shadowed by complex legal panoramas. The conflicts between laws would arise from differ-
ing regulations, extraterritorial effects, and constraints on innovation. An approach that specifi-
cally reflects the other angles of harmonization, cooperation, and adaptability would allow for
the resolution of such conflicts without compromising the fairness and competitiveness of that
global digital ecosystem.
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Divergent Regulatory Approaches

The DMA sets stringent guidelines that contrast with the more laissez-faire approach of other
jurisdictions, such as those exhibited in the United States and China. For example, in US antitrust
law, actions that damage the interests of consumers are prioritized, with a focus on pricing and
quality, while the DMA is oriented towards fair competition and markets. In China, the primary focus
in regulating digital markets is on ensuring government control and data sovereignty, while they are
minimally regulated for competition.

Discrepancies between the regulations of individual jurisdictions may lead to challenges for mul-
tinational businesses that operate in a number of them due to inconsistent compliance requirements.

Impact on Multinational Gatekeepers

With so many countries requiring different considerations/guidelines that may be less restric-
tive or somewhat contradictory, multinational firms like Google, Apple, and Amazon face compliance
conflicts with the DMA within their ecosystem, leading to operational inefficiencies, and possibly to
litigation.

Extraterritoriality and Jurisdictional Overreach

The DMA carries international implications, as it applies not only to EU gatekeepers, but those
located outside of the EU that conduct business in its market.

Conflict with Principles of Sovereignty: the DMA may be perceived as encroaching upon the sov-
ereignty rights of non-EU nations by extending its regulations to foreign enterprises. An illustrative
example would be:

A gatekeeper based outside of the EU could be penalized under the DMA for conduct that might
be lawful in its home country. This establishes a complex tension between international trade and
digital diplomacy, which may result in potential retaliatory measures and trade conflicts.

Dual Compliance Burden: companies that operate in more than one jurisdiction are necessarily
made to comply with overlapping or contradictory rules.

For example, a data-sharing obligation from the DMA could violate data privacy requirements
imposed by the USA Cloud Act or the Data Security Law of China, resulting in various legal quandaries.

Innovation vs. Regulation

Chilling Effect on Innovation:

Innovation: Restrictions on self-preferencing, demands for interoperability, and forced data shar-
ing under the DMA may chill, if not freeze, innovation altogether.

Companies may think twice about the costs and time involved in launching new products and
services to the market if caught up in regular DMA compliance disputes.

As with small businesses that are dependent on various platforms run by gatekeepers, startups
may have fewer investment opportunities considering the demand for tighter operational scrutiny.

Misalignments in Global Standards

Due to compliance with the DMA, gatekeepers might amend their platforms and business models,
which may inhibit their ability to innovate on a global scale. An example is given below:

The interoperability mandated by the DMA might conflict with US market protections for pro-
prietary technologies, thereby creating disincentives for investments in research and development.

CTATBU 19



Digital Law Journal. Vol. 5, No. 2, 2024, p. 8-23
Kolawole O. Afuwape / Digital Markets Act: A Hindrance to Innovation and Business Development

Conflict between EU member states and the EU framework

National vs. EU-Level Regulation:

The DMA is supposed to bring about harmonization, but conditions may arise that create conflicts
between the DMA and national competition or consumer protection:

Some EU member states may develop their own national regulations that are stricter than those
outlined in the DMA, thus introducing fragmentation.

Companies must operate under both the DMA and diverse national regulations, bolstering an
increase in their legal liabilities and compliance costs.

Inconsistencies in Enforcement:

The European Commission is designated as the sole enforcement authority under the DMA, but
different national authorities may have different views on compliance, which could lead to disputes
and inconsistent application of rules.

Sectoral and Industry Conflicts

Sectoral Regulations vs. DMA:

Certain sectors, like finance and health, are more stringently controlled than others. Their broad
mandates could possibly conflict with those put in place by sector-specific laws.

Interoperability demands for gatekeepers may at times collide with banking secrecy laws within
finance.

Health organizations may have difficulty reconciling DMA requirements with GDPR privacy re-
quirements.

Impact on SMEs and Startups

In implementing the DMA with the objective of protecting small firms, some provisions might
fortuitously erect barriers:

Difficulties that deprive gatekeepers of the ability to give start-ups platform access, hence chal-
lenging the submission of such start-ups, may eventually limit market entry and innovation.

International Trade and Economic Relations

Trade Conflicts and Retaliation:

This module on the scope of the DMA might elicit retaliation from non-EU countries, especially
the US, which is where most of these gatekeepers are based. This could end up as a dire global trade
war that hampers overall digital trade.

Fragmentation of Digital Markets:

One of the many ways the DMA might affect digital markets is by having different regional solu-
tions developed by gatekeepers to meet conflicting legal requirements, thereby undermining global
integration and innovation.

Recommendations for Resolving Conflicts Between Laws

= Harmonization of Global Standards:

+ Encourage a new international dialogue and cooperation through institutions like the World
Trade Organization (WTO) and the Organization for Economic Cooperation and Development
(OECD) to identify commonalities within regulations dealing with competition and digital
markets.
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+ Establishment of a global framework for the regulation of digital markets that respects re-
gional specifics while minimizing potential conflicts.
= Clarification of Jurisdictional Boundaries:
+ The DMA should have clearer limits for its extraterritorial applicability to avoid disputes over
sovereignty and to minimize legal uncertainties.
+ Mutual agreements with third-party states to prevent inconsistencies between respective
regulatory frameworks should be proposed.
= Flexible and Adaptive Frameworks:
+ The DMA must incorporate provisions for the review and adjustment of regulations to address
evolving technological and market dynamics.
« The European Commission ought to allow for industry-specific exemptions or adjustments
that reduce conflicts with current regulations.
= Collaborative Compliance Models:
« Encourage joint compliance initiatives that engage gatekeepers, national authorities, and the
European Commission in order to streamline enforcement and minimize disputes.
« Introduce a mechanism for cross-border dispute resolution that would address disputes aris-
ing from jurisdictional conflicts.

Conclusion

As stated in Article 1(1), the DMA aims to enhance the internal market by establishing uniform
regulations. However, it falls short of this goal. Instead of solely fostering the beneficial impact
of European regulation on digital markets, the DMA allows for various national regulatory actions,
maintains barriers to online operations, and increases the likelihood of inconsistent enforcement
measures. Article 1(6) specifies that Member States have the authority to establish additional regula-
tions and requirements for gatekeepers, provided they relate to “national competition rules.” Since
the DMA introduces new competition rules and Member States can add further competition rules for
gatekeepers, this will likely result in greater regulatory fragmentation.

The Digital Markets Act (DMA) diverges from modern competition law by placing less empha-
sis on economic evidence and concepts. This shift suggests that economic reasoning may not align
seamlessly with the current legal framework for evaluating individual cases. Nevertheless, econom-
ics continues to play a significant role in shaping legislation at a broader level. The creation and
enforcement of the DMA will introduce regulatory ambiguity. Gatekeepers will need to determine
whether to adhere to the DMA or other EU regulations, such as the GDPR. This uncertainty will further
hinder covered platforms’ capacity to innovate and promote consumer welfare. The DMA's prohibi-
tion of practices that could potentially promote competition may impede economic progress and
harm consumer well-being. This issue is compounded by the lack of adequate economic reasoning
behind these restrictions, potentially breaching EU principles of proportionality. Judges will need to
address conflicts between the DMA and the principle of proportionality, potentially limiting future
DMA enforcement.

The DMA is nearing its final stages of adoption by EU institutions, but significant concerns remain
regarding its approval and enforcement. As noted earlier, the primary objective of the DMA is to
address regulatory fragmentation within the EU’s Digital Single Market (DSM). Regrettably, it falls
short of achieving this goal, as it inadvertently encourages Member States to exacerbate regulatory
fragmentation.
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The shift in the DMA from ex-post to ex-ante rules, using per se antitrust prohibitions, fails to dif-
ferentiate between conduct that fosters competition and conduct that hinders it. Consequently, the
DMA overlooks the benefits of economic efficiency and conflicts with the EU’s principle of propor-
tionality. Implementing the DMA is expected to pose challenges, particularly for the limited number
of companies identified as Internet gatekeepers, who will need to comply with rules that may con-
tradict other existing EU regulations.

To address these concerns, it is essential to establish a regulatory framework for the DMA that
effectively targets anti-competitive behavior while fostering efficiency and innovation. This can be
achieved by incorporating mechanisms to evaluate the positive competitive effects of specific prac-
tices and allowing exceptions to absolute prohibitions when efficiency or innovation justifies them.
Such an approach would ensure the DMA adheres to the EU’s principle of proportionality while mini-
mizing adverse effects on competition and innovation.

EU lawmakers must address the deficiencies in the legislation, possibly by introducing enforce-
ment guidelines. At the same time, EU judges will need to harmonize the obligations of the DMA with
other rights provided under EU laws. If these fundamental issues are not resolved by lawmakers or
judges, European innovation and consumers will undoubtedly suffer adverse effects. Policymakers
should conduct a thorough review of the DMA’s provisions to align them with existing EU laws, ad-
dressing concerns that the DMA could stifle innovation and discourage enterprise. Establishing clear
guidelines and mechanisms for resolving regulatory conflicts will minimize uncertainty and reduce
the likelihood of legal disputes. Enhancing regulatory clarity and certainty will foster a more fa-
vorable environment for innovation and competition in the EU digital market. EU judges must also
address the deficiencies of the DMA through judicial review to mitigate the legislation’s unintended
repercussions.
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AHHOTaUWA

Mpuo6petas urpy, Nonb3oBaTeny NonaraioT, 4To UM GyAeT 06ecneyeH He OrpaHUUYEHHbI KAKNM-NNG0 CPOKOM
AOCTYN K NPOAYKTY, UTO He BCErfa COOTBETCTBYET PeanbHOCTM. 3a4acTylo HeMpo3payHblil MULEH3MOHHDIN Xa-
pakTep OTHOLIEHWA MeXAY W3AaTeNsiMi U NONb30BaTENSMU OCTABAAET NOCNENHUX B HEYBEPEHHOCTH OTHOCK-
TENbHO WX NPAB M He rapaHTUpPYeT UM CTabUNbHOCTb OCTYNA K UTPe, KOTOpasi MOXET 6biTb B Nt06ON MOMEHT
3aKpbiTa. Takoi Auc6anaHc Bbi3bIBAET OCHOBAHWUA MoONarath AeNCTByloLee perynupoBaHue He BMONMHe cnpa-
BeZUBbIM. IMIMPUYECKYI0 OCHOBY UCCNE[OBAHMA COCTABAAIOT HOPMATUBHO-NPABOBbIE AKTbl 1 NOMb30BATENb-
CKMe COTnaLleHns, perynupytoLme OTHOLWEHUA MeXaY U3aaTensimu 1 NoNb30BaTeNAMI NPKU 3aKPbITUM UTPOBBIX
npoekToB. 0co60e BHMMaHUE YAeNsSeTcs aHanu3y eBponenckom rpaxaaHckon MHULmMaTuBbl «Stop destroying
videogames», npu3biBatoLLeil 06ecneuntb GYHKLMOHANLHOCTL UTP AaXe NOCAe NPeKPaLLEeHIs UX NOAAEPXKKM.
Llenb uccnefoBaHns — BbiABUTb KOHKPETHbIE CMOCO6bI paspelleHns KOHGBAMKTA UHTEPECOB MeXay U3faTens-
MU, Pa3paboTunkami 1 NONb3OBATENAMM B Cyyae 3aKpbITUs Urpbl. OCPeACTBOM aHANN3a YKa3aHHON MHULM-
aTUBbI, OLEHKM ee JOCTOMHCTB U HeJ0CTaTKOB, CUCTEMHOTO CPaBHEHNA C aKTaMu B chepe aBTOPCKOro npasa
1 3aWyTbl NpaB noTpe6uTeneii 6bIN0 YCTaHOBNEHO, UTO, HECMOTPSA HA OTPaHUUYEHHOE NOCATaTeNbCTBO Ha CBO-
6opy AOTOBOpA W WHTENNEKTyanbHble NpaBa pa3paboTuMKoB W W3faTenei, ykasaHHas MHULMATMBA CMOCO6-
CTBYET AOCTWXeHUI0 3(heKTMBHOrO 6anaHca Npas i MHTEPECOB BCeX CTOPOH. Mo pe3ynbTaTam UCCneA0BaHus
aBTOP MPUXOANT K BbIBOAY O CMPaBEANMBOCTY HANOXEHWUA Ha M3faTenel U pa3paboTumnkos psaa 06s3aHHO-
CTeld, CPeAM KOTOPbIX, HANPUMEP, yaAaNneHne TeXHUUECKUX CPeACTBA 3alluTbl aBTOPCKMX NPaB, KOTOPble peani-
3y10TCA 32 CYET NOAKNIYEHNS K CepBepaM pa3paboTumka, AO3BONEHNE YACTHOTO XOCTUHIA CEPBEPOB U U3Me-
HeHne MoAenu pPacnpoCcTPaHeHNs Urp, a Takke KOMNEeHcaLns YacTyu 3aTpaT NoNnb3oBaTenel B CyYae 3aKpbiTus
Urp B paHHeM JocTyne.

KnioyeBble cnosa
fINLEH3NOHHbII AOTOBOP, 3aKPbITUE UTp, NONb30BATENbCKME COMMALLEHNS, EBPONECKas rPaXIaHCKas
VHULMATUBA, BUZEOUTPbI, ABTOPCKOE NPaBo
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Abstract

When purchasing a game, users assume that they will have ongoing unlimited access to the product—a notion

that does not always correspond to reality. The nature of the relationship between publishers, developers and

users as expressed in opaque licensing documentation often leaves the latter uncertain about their rights and

does not guarantee them stable access to the game, which can be revoked at any time. This imbalance gives
grounds to view the current regulatory framework as not entirely fair. The present study is based on statutory
acts and user agreements that govern the relationship between publishers and users in cases of shutdown of
gaming projects. Particular attention is paid to the analysis of the European citizens’ initiative “Stop destroy-
ing videogames,” which calls for ensuring the functionality of games even after developer support has ceased.
The aim of the study is to identify concrete methods for resolving the conflict of interests between publishers,
developers, and users in the event of a game closure. Through an analysis of the aforementioned initiative,
an evaluation of its merits and shortcomings, and a systematic comparison with statutory acts in the fields

of copyright and consumer protection, it has been determined that, despite its limited restriction of the free-
dom of contract and the intellectual property rights of developers and publishers, the initiative contributes

to achieving an effective balance of the rights and interests of all parties. Based on the study’s findings, the

author concludes that it is fair to impose a number of obligations on publishers and developers. These obliga-
tions include, for example, the removal of technical measures for copyright protection, which are implemented

via connections to the developer’s servers, the permission for private server hosting, and the alteration of the

game distribution model, as well as compensating users for part of their expenses in the event of the closure

of games in early access.
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BseaeHue

TpaguLMOHHas MOAEeNb PacNPoOCTPaHEHNs BUAEOUTP, peanonarasLuas uanyeckoe TUPAKUPOBa-
HWe 1 HeorpaHMUEHHbIIA JOCTYN NONb30BaTENA NPYU HANIMUNN COOTBETCTBYIOLLETO TEXHUUYECKOT0 06ec-
neueHuns, npeTeprena CywecTBeHHble U3MEHEHMs B yCnoBuAX uutpoBusaummn. PacnpocrtpaHenne
BMAEOMIP Ha LMDPOBBIX PbIHKAX, 3HAUMTENbHO YCKOPEHHOE Pa3BUTUEM TM06aNbHON ceTh HTepHeT
(Harkai, 2022, p. 846), npuBeno K TpaHc(hopMaLKM CamMOi NPUPOAbLI BUACOMUTPbI, PACCMATPUBAEMOIA
HbIHE He CTONbKO KaK MPOAYKT, CKOMbKO Kak ycnyra (Lehtonen et al., 2022, p. 564). Mpasosoe nono-
XEHWe Nonb3oBaTeNen CTano MeHee CTabubHbIM, TaK KaK Tenepb Ans AOCTYNA K UTPe HEAOCTAaTOUHO
OZIHOTO NTNLLIb HANNYMA IUCKA C ee IK3eMNAPOM, NMO3BONAIOLLETO 3anyCKaTb Urpy B TeUeHKe Heorpa-
HUYEHHOTO BPEMEHN NMPU HaNUuumM HYXHOro 060pyA0BaHUA, @ 3a4acTyio TpebyeTca U NOCTOAHHOE
MOAKNoUEHUe K CeTin IHTEpHET 1 cornacme C MNLEH3NOHHBIM cornaleHuem nonbsosarens (EULA),
KOTOpOE YacTo MeHAETCA W N0 KOTOPOMY U3AaTeni MOryT OrpaHuuuBaTh AOCTYN K UTPOBOMY KOHTEH-
TY WK JaXe NONHOCTbIO NNLLIATb NONb30BATENSA JOCTYNA K Urpe 6e3 06bACHEHNA NPUUKNH. B KOHTEK-
CTe NHAMUYHOTO PA3BUTIS MHAYCTPUN OHNANH-UTP, 0CO6EHHO B Nepuog naHaemuun COVID-19, oTme-
YEeHHbIi PE3KMM POCTOM NO/b30BaTeNbCKoi ayautopun (King et al., 2020, p. 184), MHOrve UrpoBble
NPOEKTbI, HE BblAEPKaB KOHKYPEHLMM, TMKBUANPYIOTCS, UTO CONPOBOXAAETCA NpeKpalLeHnemM (yHK-
LMOHMPOBAHUA CepBepoB, BCNEACTBME Yero JOCTYN Nonb3oBaTeneil K NpuobpeTeHHOW urpe Mo-
KET BbITb 3aTPYAHEH WNW BOBCE HEBO3MOXEH. [laHHOE AIBNEHUEe NOPOXAAET HEraTUBHYIO PeaKLuio
CO CTOPOHbI CO06LECTBA, MHBECTUPOBABLUETO 3HAUNTENbHbIE BPEMEHHbIE 1 (DUHAHCOBbIE PecypChl
B YKa3aHHble UTPOBbIe NPOEKTbI.

AKTYanbHOCTb HACTOALLEr0 UCCNe0BaHUA 00YCNOBNEHA HEAABHUMU CTYUasAMU 3aKPbITUSA TaKMX
NonynApHbIX NPOEKTOB, Kak The Crew, NULEH3MM HA KOTOPYIO 6binM 0TO3BaHbI Y MONb30BaTeNeN
U3-3a TPYAHOCTEN C MPOANEHWEM NULEH3UA HA MCMONb30BaHWE B Mrpe PasfnyHbIX 3NEeMEHTOB
1 HeobxoaMMOCTH 0CBOOOXAEHUS CEPBEPOB ANs HOBbIX NPoeKToB — Battlefield 3 u 4, nognepx-
Ka KOTOpbIX 6bina NpeKpalleHa Ha JOBONMbHO CTapbiX MOAENsX UrPOBbIX KoHconei PS3 n XBox 360.
Ecnn ans u3pateneid 310 peweHune 6bi10 NpeackasyembiM U 6bIN0 060CHOBAHO CPean NMPouero
HEO0HX0AUMOCTbIO CHUXEHUA CBOUX U3AEPKEK HA MOAAEepXaHNe cepBepoB TEPAIOWMX CBOK Nony-
NAPHOCTb NPOEKTOB, TO CPEAM NONb30BaTeNeN 3TO BbI3BANO BONHY HEFOA0BAHMNS, NOCKONbKY OHM NO-
TepAnu LOCTYN K KyNNeHHbIM BHYTPUUTPOBbIM NPeAMeTaM, a B cnyyae ¢ The Crew — 1 BOBCe fOCTYN
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K Mrpe, Tak KaK OHa He nmpedycMaTpuBana Hanuune pexumMa OAMHOUHON Wrpbl 6e3 MOAKMOUEHUs
K CeTW. YKa3aHHble CO6bITUS NPUBENIA K NOSIBNIEHNIO eBPONENCKON IPXAaHCKOI MHALMATUBBI «Stop
Destroying Videogames»' (nanee — eBponeiickas MHULMATMBA), HANPABNEHHON HA NPU3bIB K U3aa-
TenAm obecneunBatb (YHKLMOHANBHOCTb BULEOUTP AaXe MOCNe MpekpalleHus ux oduumuanbHom
noaaepXKM.

Llenblo HACTOALLEro MCCNEef0BaHNA ABNACTCA BbIABNEHME BO3MOXHbIX MEXAHU3MOB Pa3peLleHNs
KOH(NINKTA MHTEPECOB MeXay M3aaTensimu, pa3paboTunkamn 1 Nonb3oBaTeNAMM, rapaHTUPYIOLMX
cobntogieHne npae BCex CTOPOH NPaBOOTHOLIEHMIA, NOCNE 3aKPbITUS UFPOBbIX NPOEKTOB.

[ins JOCTKEHUA BbiieyKa3aHHOI Lienn NoCTaBneHbl ceaytolme 3apaum:

1. AHanu3 npaBoBOW NPUPOAbI COMMALIEHNI B UTPOBOK MHAYCTPUY;
2. AHanu3 eBpoONeCKON MHNLMATUBBI, @ TakXKe PAAa NPaBOBbIX HOPM Ha NPeAMET X MPUMEHIUMO-

CTU K PacCMaTPUBAEMbIM OTHOLIEHUAM;

3. PaccMoTpeHue HefoCTaTKOB U NepCneKTMB NpeanaraemMoro MexaHn3ma;
4. TpeanoxeHne aBTOPCKNX CNOCO60B pa3peLlieHns paccmaTpruBaemoli npo6nembi.

[paBoBas npupo/a cornaweHuit B UTPOBOA MHAYCTPUM

HTepecytowmumm Hac cy6beKTamMn B pamKkax AAHHOTO UCCNe0BaHUA ABNAKOTCA U3faTeni, paspa-
6OTUNKI 1 NONb30BATENN. PACCMOTPUM NPUPOAY OTHOLIEHMI MEXAY HUMN.

CornacHo 06WenpPUHATON NPAKTIKe OTHOLWEHUS MeXAY pa3paboTuMKamm u U3LaTensamu pery-
NUPYIOTCA NULEH3MOHHBIM JOFOBOPOM, MHAUe Ha3blBaeMbiM OrOBOPOM Ha U3[iaHNe BUAEOUTPbI.
Mo TakoMy 4OroBOpY pa3paboTuMK Mrpbl 06bIYHO OTBEYaeT 3a CO3faHUe UFPOBOr0 MUpa, Me-
XaHUK, rpatiuki, 3ByKa 1 KOAA. ITO TBOPUECKUIA 1 TEXHUUECKNIA NPOLLECC, BKIOUAIOLWMNA B cebs
NPoeKTMPOBaHME, NPOrpaMMUpPoOBaHNe W B GOMbWMWHCTBE CNyyaeB BHYTPeHHee TeCTUPOBa-
HUe, XOTS OKOHUATEeNbHbIA KOHTPONb KauecTBa MOXET pa3fenaTbcs ¢ usgatenem. U3gatens xe
B OCHOBHOM OTBEYAeT 32 KOMMEPUECKYI0 COCTABNAIOLLYI: OH (hMHAHCUpPYET Pa3paboTKy, 3aHu-
MaeTcA NPOABMKEHUEM UrpPbl, 06eCNeunBaeT ee JUCTPUBYLMIO Yepe3 pasnuuHblie KaHanbl (ma-
rasuHbl, uudposbie nnatdopmbi). OTMETUM, BNPOUEM, UTO He BCEraa UrpoBble KOMMAHUNM npu-
6eraioT K noMoLy M CTOPOHHMX U3ATeNei, MHOrAa 1 cam pa3paboTunk couetaet B cebe 06e ponu.
Mpumep — wurpa Hellblade: Senua’s Sacrifice, rne n pa3paboTumkom, U U3faTenem BbiCTynaet
komnanus Ninja Theory.

XapakTep Takoro J40roBopa MOXET BapbMpOBaTbCs B 3aBUCUMOCTW OT pa3mepa W ombiTa 06e-
UX CTOPOH, @ TaKKe CTaAUN Pa3paboTKM NPOeKTa, OAHAKO BCe BK/OUAIOT 06LMEe 3NeMeHTbl, KOTo-
pble Mbl PACCMOTPUM HA NPUMepPe HEKOTOPbIX PeanbHbIX CONaLleHmiA,
= [lpaea Ha uHmennexmyanbHyio co6cmeeHHOCMb. [laHHbI pa3fen BKouaeT B cebs pacnpene-

fleHre NPaBs Ha Urpy 1 BXOAAWME B HEe pe3ynbTaThl MHTENNEKTYabHOM AeaTenbHoCTI (Hanpu-

mep, My3biKy, rpaduueckine matepuanbl U T.4.). B 0OCHOBHOM npeaycMaTpuBaeTcs, uTo Takue npa-

Ba NPUHAANEXAT pa3paboTunKy U NPeAoCTaBAAOTCA NO NULEH3UM U3AATENI0 HA ONpPeAeeHHbIN

CPOK Mnu 6e3 orpaHNUeHNs BO BPEMEHN C YKa3aHWeM KOHKPETHbIX TepPUTOpUi 1 nnathopm

2 Mbl paccmoTpum cornalenue mexay Publ’g License Agreement between Double Fine Prod’s, Inc. & Fig Publ'g, Inc., U.S. Sec. &
Bxch. Comm'n, https://www.sec.gov/Archives edgar/data/1658966/000121390016017352/ f1u093016ex6ii_figpublishing.htm

(Aug. 5, 2016) (nanee — cornawenue Fig) n cTanpapTHoe cornawenne usnarens Raw Fury AB ¢ paspabotuukamu Dev. &
Publ'g Agreement, https://rawfury.com/developer-resources/ (Feb. 22, 2022) (nanee — cornawenne Raw Fury).
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pacnpocTpaHeHus. Tak, pa3f. 3 cornaweHns Raw Fury copepXuT noNnoXeHne o ToM, YTo U3fatento
NPefoCTaBnATCA NO NMLEH3UN UCKNIOUNTENbHbIE NpaBa «My6nuKoBaTb, BOCNPOU3BOAUTb, NPO-
ABUraTb, PekNammpoBartb, IKCNOPTUPOBATb, UMNOPTUPOBATb, CYBANULEH3NPOBATb, NEPEBOAUTD,
pacnpocTpaHATb, AEMOHCTPUPOBATb, NPOAABaTh, CAaBaTb B apeHAY U MHbIM 06pa3oM UCNONb30-
BaTb Urpy»; BNpoUeMm, pa3paboTunk TaKe MOXET UCMOMb30BaThb PAA 0603HAUEHHbIX NPas B Lie-
NAX NPOABWXEHNSA UTPbI NN UHBIX 060KOAHO BbITOAHDBIX LieNnsiX. CX0XMe NONOXeHUs CofepHaTcs
n B cornawennu Fig (pasa. 1.1), ofHaKo No HeMy W3AaTento NPEAOCTABNAETCA HEUCKIIOUUTEND-
HaA nuueH3na. BaHO Takke OTMEeTUTb, UTO OTAEeNbHble UTPbl MOTYT UCMOMb30BaTh UyXKuMe pe-
3yNbTaThl NHTENNEKTYANbHON AeATeNbHOCTU. TakK, HanpUMep, yCNOBUS UCNONb30BAHUA UTPbI Just
Dance cogepxat nonoxeHue®, cornacHo KOTOPOMY N0/b30BaTeNb MPU3HAET, «YTO BCE MaTepuanbl
B CepBucax, BKIUAA Au3aitH, rpaduky, TeKCT, 3ByKM, M306paxeHus, NPorpaMmMHoe obecneye-
Hue u fpyrue gaiinbl, ABAAIOTCA CO6CTBEHHOCTbIO UBISOFT, ee MaTepUHCKOM KOMMAHUN Uin ee
NUYeH3uapos...». O6bIYHO 3a NOMyUeHMe NULEH3NI HA Pe3ybTaTbl MHTENNEKTYANbHON AesTeNb-
HOCTU TPETbUX NNL, 0TBEYAET Pa3paboTumk.

QuHaHcuposaHue. B 3Tom pasaene cofepxarcs ycnosus GUHaHCUPOBAHUA NPOEKTA CO CTOPOHDI
n3parens, BKNoYasa pasmepbl aBaHCOB, MPOMEXYTOUHbIX BbINNAT U POANTW NOCAE Penn3a urpsbl.
floxodbl MOTYT pacnpegenaTbcs Mexay pa3paboTumkom u usgarenem nnbo B NPOLEHTHOM COOT-
HoweHuM (kaK 3T0 cAenaHo B cornalweHn Raw Fury: [OKYMEHT yKa3blBaeT, uTo AONs U3aatens
cocrasnser 50%), NM60 B KOHKPETHbIX @HEXHbIX CyMmax (Kak B cornawenuu Fig: pasa. 6.3 npefy-
CMaTpMBaET NpaBUna Ux pacyeta).

Mpouecc pazpa6omku. B 370M pasfiene COAEPKUTCA pernameHTaLms CPOKOB pa3paboTku, 3Tanos
CO3aHNs UTPbI, YTBEPXAEHUA KIIOUEBbIX PELeHni No An3aitHy W reimnneto. ECnu HekoTopble
cornaweHus faioT 60nblyto cBO60AY pa3paboTumky, OrpaHMUMBas ero Nuilb He06XOAMMOCTbIO
CAaTh rOTOBbIN NPOAYKT K 0603HAUEHHOMY CPOKY (M., Hanpumep, pasa. 10 cornawenus Raw Fury),
TO ApYyrue COrnaleHus MOryT BKMOYaTb Tpe6oBaHue CAauM NPOMEXYTOUHON OTUETHOCTH (CMm.,
Hanpumep, pasg. 3 cornalenus Fig).

Mapxemune u ducmpubyyus. B 37014 yacTU NpeaycMaTpUBAIOTCA CTpaTernin NPOABIKEHNS UTPbI,
KaHanbl auctpnébyumn (undposble MarasuHbl, Gusnueckue Hocutenu) (cm., Hanpumep, pasp.
11.2 cornawenus Fig, pasa. 1 cornateHnsa Raw Fury), a Take pacnpeaeneHue 3atpar v npubbinu
0T npofax. HecMoTps Ha TO UTO B OCHOBHOM YKa3aHHas chepa HaxoAMTCA B BEAEHNN U3faTens,
CTOPOHbI BO/IbHBI COMMACOBbIBATb ONPEENeHHbIe XapaKTePUCTUKN AaHHOTO pasaena (Hanpumep,
OrpaHMumMTL CNUCOK NNATGOPM ANS PeKnambl Mo Boe pa3paboTunka).

OzpaHuyeHus. llHorga MoOryT BCTpeuarbcs MOMOMEHWUA, OrpaHuuMBalowme paspaboTunka
B BO3MOXHOCTW CO3[iaHUA CXOXeil urpbl. Tak, cornaweHune Raw Fury rmacut, uto paspaboTumk
He OMKEeH pa3pabarbiBaTb UrPy, HACTOMbKO MOXOXYIO HA Ty, KOTOPAsA ABNAETCA NPEAMETOM 3TOr0
COTNaLLEHNs, uTo CyLeCTBYET PUCK BBECTU NOTPeGUTENel B 3a0NYKAEHME, UK UTPY, UCNOMb3Y-
IOLLYI0 TOT K€ WCXOMHBIA KOf, HO C HE3HAUMTENbHbIMM 3CTETUYECKUMM U3MEHEHUAMNU, B Teue-
Hue rofia nocne BbIXOAA MrPbl, BbICTYNAOWLEN NPeAMETOM HA3BAHHOTO COMMALIEHNS.
PacmopxeHue do2080pa. [laHHbIN pa3fen COREPKNUT OCHOBAHUA AN PACTOPXEHUS 4OroBOpa,
a TaKxe ero nocnefcTsus. 0co6o 06paTMm BHUMaHUE Ha TO, YTO B OCHOBHOM B paccmatpuBae-
MbIX COrMaLIEeHNAX CONEPXUTCA NONOXeHMe, 06a3biBatoLLee pPa3paboTUMKOB BO3MeLLATh 3aTpa-
Tbl U3faTeNs Ha pa3paboTKy U MAPKETUHT Urpbl B Clyyae JOCPOYHOIO PacTOPKEHNUA JOroBOpa
no BUHe pa3pabotumka (cm., Hanpumep, pasa. 22 cornawenus Raw Fury: «Mpu CyuleCTBEHHOM
HapywWeHUM YCNOBUIA COrMalleHns pa3paboTumKoM U3gaTenb Bnpase NoTpe6oBaTh OT HEro BO3-

Ubisoft Terms of use, https://justdancelive.com/ubisoft-terms-of-use/ (Jan. 12, 2016).
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BpaTa nepBoHaYanbHOro aBaHca i NI6bIX JONONHUTENbHBIX BbINAAT (a TaKKe APYroro huHaHCcK-

POBAHMA)Y).

HecMoTps Ha TO UTO AI0rOBOP Ha W3AAHUE UrPbl HE PerynupyeT OTHOLIEHUA C KOHEUHbIMI MOMb-
30BaTeNAMM, €T0 YCNOBUS HEMOCPEACTBEHHO BANSIOT HA BO3MOXHOCTb 3aLUUTbI X NpaB. QueBnaHO,
uTO M3JaTeNb He CMOXET nepedatb MoMb30BaTeNAM GONblue NPaB, YeM eCTb Y HEro, U He CMOXET
obecneunTb JOMKHYIO 3alLMTy NONb30BATENA NPYU 3aKPbITUN CEPBEPOB: BaHaNbHbIM NPENATCTBMEM
CTaHyT NULEH3WUN Ha Pe3ynbTaTbl MHTENNEKTYaNbHON AeATENbHOCTI TPETbUX KL,

UTO Kacaetcs OTHOLWIEHWUIA MeXay M3AATeNnsMu U NONb30BaTeNsAMM, TO OHUM TaKKe GasupyloTcs
Ha NNLEH3MOHHOM [10r0BOpE, KOTOPbIN, BpOUeM, COfEepPXMUT APYroil nepeyeHb Npas, 063aHHOCTeN
1 OrpaHNYeHNiA. ITOT BUA AOTOBOPOB AAET BO3MOMHOCTb NPaBOO6AfaTENIM OrpaHUUMBaTh NpaBa
Nnonb30BaTeNnel He TONbKO Ha 0CHOBAaHMNI 3aKOHOAATENbHbIX HOPM aBTOPCKOTO NPaBa, HO U B pamMKax
J[0r0BOPHbIX OTHOWeHuiA (Mezei & Harkai, 2022, p. 2).

B oTanume oT fOroBopa Ha W3faHue BUAEOMTpPbI, YCNOBUS KOTOPOrO MOTYT afanTupoBaTh-
€1 K KOHKPETHbIM 06CTOATENbCTBAM W 06CYX/AaTbCs CTOPOHAMM, NONb30BATENbCKOE COrNalleHne
npeAcTaBnseT coboil A0roBOp NPUCOEAUHEHUSA, NpeanaraemMbil U3faTenem Urpokam npu ycra-
HOBKE WNYN 3anycke Urpbl. Kak BepHO OTMEUAETCA HEKOTOPbIMI UCCNefoBaTeNsMM, NONb30BaTENb-
CKOe CcornaleHne nMmeeT CMeLlaHHY NPUPOAY U COUYETaeT B cebe «3neMeHTbl LOroBOpa OKa3aHus
yCAyr, NULEH3MOHHOTO 10TOBOPA O HEUCKNIOUMTENbHOM NpaBe UCNOb30BaHNA BUAEOMATEPUANoB
" NPOrpamM, a TaKxKe Cornacus Ha 06paboTky nepcoHanbHbix AaHHbIX» (Andrianova & Vlasenko,
2020, p. 27).

Monb30BaTenbCkoe CornalleHune, Kak NpaBno, CORePXUT CNeayiolIMe BaXHbIE MOMEHTbI:
= [lpedocmaeneHue nuyeH3uu. M0nb30BaTeNbCKOE COTNALIEHNE NPEAOCTABNAET UTPOKY HEUCKAIO-

UNTENbHYIO NALEH3WI0 HA UCMOMb30BaHNe NPOrpaMMHOT0 06eCneuYeHIs U UHbIX KOMMNOHEHTOB

urpbl (B TOM uncne BHYTPUNrPOBbIX MPEAMETOB), a He UCKNIUMTENbHOE NPaBO Ha HUX. PaccmMoT-

pUM npuUMepbI:

+ Ycnoeus okasaus ycnye Riot Games*: «Bbi (nonb3oBatenb) nonyyaete NNLEH3NKO TOMbKO

Ha JOCTYN K BupTyanbHOMy KOHTEHTY. Bbl He npuo6petaeTe npaBa CO6CTBEHHOCTM Ha KaKoW
-NN60 Pa3bIOKNPOBAHHbIA BaMIU BUPTYanbHbIA KOHTEHTY;

* JluyeH3uoHHoe coenawieHue ¢ KOHeyHbIM nonb3osamenem Blizzard®: “Wcnonb3oBaHue Bamu
(nonb3osatenem) Mnatthopmbl OCYLECTBAAETCA N0 NULEH3MK, 3 HE NPOAAETCA, U Bbl TEM Ca-
MbIM NOATBEPXAAETE, UTO HUKAKIE NPaBa COBCTBEHHOCTY B OTHOLWEHUN Mnatdopmbl uau Urp
He NepeaaoTcs 1 He ycTynaloTes U HactoAlee CornalueHmne He JOMKHO TONKOBATbCA Kak npo-
[laxa Kaknx-nu6o npas;

 JluyeH3uoHHoe coenawieHue ¢ KoHeyHbiM nonb3osamenem Ubisoft®: «flaHHaa fuueH3us
He npenoctasnser Bam (nonb3oBsatenio) nNpaBo COBCTBEHHOCTM Ha [POAYKT U HE [OMK-
Ha paccMaTpuUBaTbCA Kak Npofaxa Kakmx-nu6o npas Ha MpoaykT»;

+ CoenaweHue noonucyuka Steam’: «HacTosiwmMm nepefaeTcs npaBo Nonb3oBaHUA KOHTEHTOM
1 Ycnyramu, a He Kakue-nu60 nHble BeluHble npaBa. MepefaBaemoe NpaBo He NOPOXAAET HU-
KaKOro TUTyNa Unn npaBa co6CTBEHHOCTU Ha KOHTEHT 1 Ycnyruy.

“  Yenoeus okasawus ycnye Riot Games, hitps://www.riotgames.com/ru/terms-of-service-RU (Sept., 15, 2015).

Mar. 14, 2024).
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= 02paHuyeHus omeemcmeeHHOCMU u30amens 3a yujep6, npuyUHeHHbIil U2POKY @ pe3ynbmame

UCnonb306aHuUA U2Pbl. 3T0 MOXET BK/IOUATb B CEOA UCKNIOUEHNE OTBETCTBEHHOCTH 3@ KOCBEHHbIE

y6bITKM, YOBITKN, CBA3aHHbIE C NOTEPEN JaHHDbIX, BPEA, NPUUMHEHHbII BUPTYaNbHOMY UMYLLECTBY,

1 T.4. PaccmoTpum npumepbl.

* Ycnoeus okasaHus yciye Riot Games: «Riot Games HUKOUM 06pa3oM He HeCeT OTBETCTBEH-
HOCTM 33 YHUUTOXEHWe, yaaneHue, usMeHeHune, noBpexaeHune, B31om BuptyanbHOro KOHTeH-
Ta UMK NGO MHON yuiep6 unu Bpea No6boro pofa, NPUUUHEHHbIA BUPTYanbHOMY KOHTEHTY,
BKNIOuas yaaneHune BupTyanbHOro KOHTEHTA NPU yAaNeHWn UK UCTEUEHUN CPOKa AeUCTBUS
Bawen yueTHoOM 3anucK, a TakKe B pe3ynbTaTe Pa3yMHbIX U3MEHEeHUMH, BHOCUMbIX HaMU
B CepBuChbl Riot»;

+ CoenaweHue noonucyuka Steam: «B MaKCUManbHO AOMYCTUMON COOTBETCTBYIOLLMM 3aKOHOM
ctenenn Valve [komnanus, npeanaraiowan OHNAH-cIyx6y Steam, rae pacnpoCcTPaHAIOTCA
Urpbl]... He HeceT OTBETCTBEHHOCTY 3@ YObITKM, CTaBLINe CNEACTBUEM UCMONb30BAHUA UK He-
BO3MOXHOCTW UCMONb30BaHMUSA CIYXObI Steam, Balero akKayHTa, BallX NOAMNNCOK N KOHTEHTa
1 yCnyr, B TOM Yncne noTepio HematepuanbHbiX aKTUBOBY.

= [pexpaujeHue delicmeusn coznawieHus. M0N0XKeHNs JaHHOTO pa3fena B 6onblueli CTeneHu, uem

OCTanbHble, CAYXaT UHTepecam n3aarens, NOCKONbKY NO3BONAKT NPeKpaTuTb JOCTYN NONb30Ba-

TeNns K Urpe unm akkayHTy no cambiM pa3HblM NPUYMHAM; NPU 3TOM, KaK 6bII0 OTMEUEHO Bbile,

y NONb30BaTeNs B TakuUX Cyyasx He BO3HUKHET NPaBo TPeboBaTb COOTBETCTBYHOLLEIO BO3MeELLE-

HuMA. PaccmMoTpuUM npumepbl.

* JluyeH3uoHHoe coznauieHue ¢ KoHeyHbiM nosnb3oeamenem Blizzard: «Blizzard octanset
3a co60/ NPaBo pacToprHyTb Hactosiwee CornaweHue B Nto6oe BpemMs No N6oK NpuunHe
Unn 6e3 TakoBOW, C YBEAOMNEHNEM BAC UK 6€3 Hero;

* JluyeH3uoHHoe cozanawieHue ¢ KoHe4yHbIM nonb3oeamenem Ubisoft: «MpekpalieHne feincTaus
nanHoro Cornawenuns komnaxuein UBISOFT BctynuT B cuny nocne (a) ysegomnexus Bac unu (b)
3aKpbITUA Balero AKkayHTa (npu Hanuumm TakoBoro) 160 (C) B MOMEHT NPUHATUSA pelleHus
KomnaHuen UBISOFT o npeKpalleHnn AecTBns NpeanoXeHus n (nnn) noanepxku NMpoaykrtar;

* Ycnoeus oka3zanus ycnye Riot Games: «Mbl MOXeM yaanuTb Bally yUeTHYI0 3anucb UAu npu-
OCTaHOBWUTD €e JelCTBUe, eClu Mbl 060CHOBAHHO YCTaHOBUM, UTO: ...3T0 OTBEUANO 6bl MHTEpE-
Cam Halero coobuiectsa unu CepBuUCoB Riot...; Mbl TpeKpaTunu npegocTaBnatb CepBucsl Riot
B Balem pernoHe...»

MoaBoaA utor JaHHomy pasfeny, OTMETUM, YTO KNKOUEBOe pasnuuue Mexay W3fatenbCkum

U NONb30BATENbCKUM COTMALIEHUAMM 3aKMIOUAETCA B XapaKTepe OTHOLWEHWA W B rMOKOCTM fAOro-
BOPHbIX YCNIOBNIA. /13aaTenbckoe cornatieHne — 3710 J0roBOP Mexay paBHONpasHbiMK (B Teopun)
CTOpOHaMu, NpeanonaratoLuii neperoBopbl M KOMIPOMUCCI. [10/1b30BaTENbCKOE COTNalleHNe npeq-
CTaBNsAET CO60N A0TOBOP NPUCOEANHEHUS, KOTAA UFPOK NPUHUMAET YCII0BUSA, NPEANOXEHHbIe n3aa-
Tenem, UM OTKA3bIBAETCA OT UTPbl; NPU 3TOM TaKUe YCNOBUS He BCera MOTYT B MOMHOM Mepe YUuTbl-
BaTb MHTEpeCbl N0Mb30BATENA, @ UX NEePecMOTP BO3MOXEH NULIb B UCKMIOUYNTENbHBIX ClyyasX, Koraa
OHU AABHO NPOTMBOpPeYaT HopMam 3aKOHOAATeNbCTBa.

Bnpouem, oueBnAHO, UTO 06a YKa3aHHbIX BIAA COMMALLEHNI ABNAIOTCA NPOABNEHUEM NPUHLANA
CBO6O/Ibl JOrOBOPA, NOCKONbKY CTOPOHDI (MM KaK MAHUMYM OfIHA U3 HIX) MOTYT BbIGUpPATD YCNOBUS,
Ha KOTOpbIX OHW 6YAYT NpeaoCcTaBAATb AOCTYN K Urpe. B CBA3M € 3TUM Nepeiifem K aHanusy espo-
NencKoi MHULMATMBBI U PACCMOTPUM B TOM UNC/IE BONPOC O ee COOTHOLIEHUM C YCNOBUSIMM AaHHbIX
cornaweHum.
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Kntoyesble nonoxeHus eBPONEACKOIA MHULMATUBBI

Kak cnepyeT U3 TeKCTa WHULNATUBDI, €€ LEeNblo ABNAETCA «TpeboBaHuUe OT U3aaTenen, KoTo-
pble NPoAalT UKW NepeaaloT No NULEH3UM BUAEOUTPbl NOTpe6uTensam B EBponenckom coiose...
NOAAEPXNBATb YKa3aHHbIe BULEOUTPbI B (PYHKLMOHANBbHOM COCTOSIHUM. B 4aCTHOCTYW, NHMLMATK-
Ba HanpasfieHa Ha NpeAoTBPaLLeHe YAANEHHOTO OTKIOUEHUA BUAEOUTP n3aatenamu, npexme
uem 6yayT NpefoCTaBneHbl pa3ymMHble CPeACTBaA 418 NPOAOIKEHUA (YHKLNOHNPOBAHNSA YKa3aH-
HbIX Bugeourp 6e3 yuyactus usgatensa». CBA3aHbl Takue Tpe60BaHNA € 0603HAYEHHbIMU BO BBE-
AEHUN N3MEHeHUAMU BUAELOUTPLI. Buaeonrpa npeacTaBseT co60i CNOXHBIA MyNbTUMEANAHbII
NpPOAYKT, KOTOPbINA BKMOUAET HECKONbKO Pe3ynbTaToB MHTENNEKTYaNbHON [eATeNbHOCTH, 0Xpa-
HAEMbIX aBTOPCKUMMW NpaBaMu: 3TO U HENOCPELCTBEHHO KOA, U My3blKalibHOE COMPOBOXAEHME,
n rpaduueckue matepuansl, u 7.4. (Rozhkova, 2020, p. 7). Ecnn paHee Bce Takue AaHHble copep-
Xanucb B hM3MUECKOM IK3eMnaspe Nonb3oBaTeNs, T0 CEroAHs YacToil NPAKTUKOW CTano xpa-
HEHMe YacCTy AAHHbIX Urpbl Ha cepBepax. COOTBETCTBEHHO, UFPA BKNIOYAET B Ce6A KNUEHTCKYIO
yacTb® (Ty yacTb aitnos, KOTOPaA YCTaHABANBAETCA HAa YCTPOICTBO MOJb30BATENA) U CepBep-
HYI0 YacTb. Mpyn OTKNIOUEHUN CepBEepOB UrPOK NULALTCA BO3MOXHOCTU UCNONb30BAHNA BCEro
UM YacTn YHKLMOHANA Mrpbl.

Ba)HO OTMETMTb, UTO aBTOPbI €BPONENCKOI NHULMATUBDI He TPEeBYIOT OT u3aatenei nepefaun
M BCeX NPaB Ha Urpy, BKNIOYaA NHTENNIeKTyanbHble Npasa v JOroBOpHble npasa (Hanpumep, npa-
Ba Ha MOHETM3aLuio). OHU CCHINAIOTCA MPEXae BCEro Ha NonoxeHua CT. 17 Xaptum EBponeiickoro
01032 06 OCHOBHbIX MpaBax, MacsAlen, YTo KHUKTO He MOXET ObiTb NULEH CBOETO UMYLLECTBa,
KpoMe KaK B 06LECTBEHHbIX UHTEPECAX U B CIyYasX U HA YCNOBUSAX, NPEAYCMOTPEHHBIX 3aKOHOM,
npu ycnoBuu CBOEBPEMEHHON BbINAaThl CNPABEANNBON KOMMEHCALMM 3a ero yTpaTy»®, a Takke
Ha cTaTbk floroBopa 0 (hyHKLMOHUPOBaHUN EBpONENCKOro col3a, CofepXallero obue nonoxe-
HUA 0 HEOBXOAMMOCTI 3alUTbl NpaB noTpebutenei. Takaa KommoautuUKaLmMa BUAEONUTP, NPOAB-
NAOWWAACA B UX NPEBPALLEHUM B 3HAUNMbII 06BEKT PbIHOYHOrO 060pOTa, CONPOBOXAAETCA Napa-
JOKCanbHbIM fiBNeHNeM. CTpeMieHne K MaKCUMU3aLun npuébinu, 06yCnoBNEHHOE UHTEHCUBHOI
KOHKYPEHLME U BbICOKMM NOTPEOUTENbCKMM CMPOCOM, CTUMYNNPYET YCKOPeHUe LMKna paspa-
OOTKM 1 BbIMYCK HOBbIX MPOAYKTOB BKyNe C NpeKpaweHnemM NOLAEPKKN U 3aKPbITUEM CEPBEpPOB
nocne OTHOCMTENbHO KOPOTKOTO nepuoda 3Kcnayatauni. ITo AEMOHCTPUPYET KOHQANKT Mexay
NOTMKON PbIHOYHOW ONTUMU3ALMUM W MOTPEBUTENbCKUM OXMAAHMEM [ONTOCPOUHOTO BNAAEHUSA
1 NONb30BaHMA LMGPOBbIM NPOAYKTOM, aHANOTMUHO BNAZEHMI0 MaTepuanbHbIMK Gnaramu u no-
poxpaaet onpefeneHHbli KOHMANKT MHTepecoB. C TOUKM 3peHNA NpaBa 34ecb BCTAeT BONPOC O TOM,
B KaKoW CTeMeHW HEeTUMWUUHble MMYLLeCTBEHHble NpaBa, nepefaBaemble NOMb30BaTeNAM, MO-
ryT pacCMaTpUBaThCs Kak UMYLWECTBO U, COOTBETCTBEHHO, HACKOMbKO K HUM 6YAYT NPUMEHUMbI ra-
PaHTUM UMYLLECTBEHHbIX NPaB.

Mpexae uem BbiABNATb AOCTONHCTBA U HEAOCTATKM €BPONENCKON UHULMATUBDI U ee IdeKTUB-
HOCTb B pa3peLieHnn YKa3aHHOro KOH(NUKTA, CTOUT 6onee NoAPOBHO pacCMOTPETb BONPOC O Npu-
MEHUMOCTI FapaHTuit CT. 17 XapTun EBpOnenckoro coto3a 06 0CHOBHbIX NpaBaXx K Mrpam 1 0 TOM, Ha-
CKONbKO 3(hheKTMBHO MOrYT 3alyMaTh NpaBa NoMb30BaTeNs NPK 3aKpbITUN CEPBEPOB MONOXKEHUS
HOPMaTNUBHO-NPABOBbIX AaKTOB, NOCBALEHHDIX, B YaCTHOCTH, 3alLuTe NPaB NoTpe6uTenei.

& TaKoi TepMUH YNOMUHAETCA, Hanpumep, B M. 5.7. JIMLEH3MOHHOMO COMMALIEHUA C KOHEUHbIM Monb3oBaTenem «/lecta
Wrpbi»: /TuyeH3uoHHoe coenaieHue ¢ KOHeuHbiM nonb308amenem, Lesta Games, https://legal.lesta.ru/eula/ (last visited
Sep. 14, 2023).

°  Charter of Fundamental Rights of the European Union, 2012 0.J. (C 326) 391.
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[puMeHenne npaBoBbIX HOPM K OTHOLIEHMSIM, BOSHUKAKOLLUM NPU 3aKPbITUX CEPBEPOB

T0BOPA 0 NPMMEHMMOCTM FapaHTuiA CT. 17 XapTuu EBPONENcKoro coto3a 06 0CHOBHbIX NpaBax K Ur-
pam, OTMETIM, UTO JaHHbIA BONPOC B HECKONBKO UHOK hOPMYNMPOBKe YKe paccMaTpuBancs MHOTM-
MU yueHbIMu, B TOM uncne ). Fairfield (2005), M.A. PoxkoBoii (Rozhkova, 2020) n nkbimu™. bonee Toro,
TaKoW NOAXOA HAXOAMUT CBOE BOMNOLLEHNE B psfe 3apy6exHbIX Nopsakos™ cyabl MHOTAA NPU3HAIT
33 UrpoKamm KBasNUMYLLECTBEHHbIE NPaBa Ha BUPTYaNnbHble NpeaMeTbl. Bnpouem, cnyuan npumeHe-
HUS JAHHO KOHLLENLMI OTPaHNYMBAIOTCSA YrONOBHO-NPABOBOIA Chepoi.

Ha Haw B3rnag, pacnpocTpaHeHne rapaHTUin UMYLLECTBEHHbIX NPaB HA UrPbl 3aTPYAHEHO TeM
(haKTOM, UTO FpaXAAHCKO-NPABOBbIe OTHOLEHMS MO NOBOAY NOAb30BAHUA UFPOI M BUPTYANbHbIM
UMYLLECTBOM He ABAAOTCA aBCONIOTHBIMI, NOCKOMbKY NpaBaM OJHOTO UFpOKa NPOTUBOMOCTaBAE-
Hbl 06513aHHOCTW NULWb OrPAaHNYEHHOTO Kpyra AnL: NpaBoo6nagatens Urpbl U TakuX xe Apyrux
UrPOKOB, KOTOPbIE MONYYMUAN JOCTYN K Urpe. [ns 3awmTbl NpaB nonab3osatenen 3pech NoHaao-
6ATCA CKOpee MHble 0Co6ble MeXaHU3Mbl BpoAe CTaHAAPTU3aLMN JOTOBOPHBIX YCIIOBUI, KOHTPONS
33 HUMW U T. .

MOMUMO 3TOTO, eCTb M UHble MPUUMHDBI, MTOUEMY PACMPOCTPAHEHNe FAPAHTUA UMYLLECTBEHHbIX
NPaB Ha UTPbl, B YAaCTHOCTM BELLHO-NPABOBbIX rAPaHTUIA, €ABA N1 ABNSETCA BO3MOXHbIM. Bo-nepBbiX,
BELHOEe NPaBO, B YACTHOCT NPaBO COOCTBEHHOCTM, PEryNUPYeT OTHOLEHMS, CBA3aHHbIE C Bnaje-
HWeM, NONb30BAHNEM 1 PACMOPSXKEHNEM MaTepUaNbHbIMU, UHAUBMAYANbHO-ONPeAeNneHHbIMM Belya-
Mi. B Cllyuae OHNAIH-MIPbl OTCYTCTBYET KAk MaTepuanbHOCTb (MaTepuaneH nuib ANCK, Ha KOTOPbIA
Urpa MOXeT 6biTb 3aNucaHa), Tak U MHAMBUAYANbHAS ONpPeAeneHHOCTb. IMEHHO Mo 3TOW NpUUMHe
Urpbl KK HemaTepuanbHble, CNOXHbIE 0OBEKTbI, BKIOUAOWME B CeO6S HECKONbKO Pe3ynbTaTtoB WH-
TeNNEKTYaNnbHON AeATenbHOCTH, 6yayT Noanaaatb Noj HOPMbl 06 UCKNIOUMTENbHOM NpaBe B Cte-
pe UHTEeNNeKTyanbHON COGCTBEHHOCTM, KOTOPOMY MpUcyLie 6onbliee, YeM UHBIM MMYLLECTBEHHbIM
npaBaMm, KOMNYECTBO OFPAHNYEHMIA B OTHOLIEHMM WX TPaHUL, U COREPXaHUSA, @ TaKKe CPOKOB Aeid-
CTBMA. Bo-BTOPbIX, MPMMEHEHNe BeLHO-NPABOBON KOHLENLMM 3aTpyAHEHO BCNEACTBUE upe3mep-
HO 60NbLIOTO UMCNA UFPOKOB, @ TAKXE MOTOMY, UTO 3TO MOXET HE6NAroNPUATHO OTPA3UTLCA Ha pa3-
BUTUM UHAYCTPUN: 3TO MOXET NOBNEYUb OTBETCTBEHHOCTb PA3paboTuMKOB UK U3faTenei 3a BHeCeHNe
N3MeHeHuil B BUPTyanbHblit mup (Saveliev, 2014, p. 140), a NPy 3aKPbITN YTPATUBLIMX AKTYaNIbHOCTD
NPOEKTOB — 06S3aHHOCTb BO3MELLEHNS NONb30BATENAM YLep6a, MPUUNHEHHOTO YHUUTOXEHUEM UX
umyuectsa (Medvedev, 2018, p. 148).

lMepexoAs K NpaBOBbIM aKTaM, MOCBSWEHHbIM 3awuTe NpaB NOTpedUTenel, OHU B [AHHOM
Cyuyae NoKasblBalT CBOW HeadhdeKTMBHOCTb. Tak, cT. 8 lupekTusbl EC 0 HEKOTOPbIX acnekTax,
KacarLwmxcs KOHTPAKTOB Ha MOCTaBKY LMGPOBOTO KOHTEHTa W LMPOBbIX YCIyr npesycMmaTpu-
BaeT TpeboBaHNe COOTBETCTBUA NMPOAYKTA YCI0BMAM OTOBOPA, UTO, N0 MHEHUIO HEKOTOPbIX UCChe-
foBatenen, npuBeno 6bl K TOMY, uTo «aAns cobniofeHns 06bEKTUBHBIX TPEOGOBAHUIA K COOTBETCTBUIO
KOMMbIOTEPHAsA Urpa AOMKHA 6bina 6bl COOTBETCTBOBATL CBOEI NPo6HOI Bepcun» (Wisniewska &
Patka, 2023, p. 396), ecnu oHa npefoctasnaetca (npo6Has Bepcua ABNAETCA NPeaBapUTENbHOM (Kak

 Cm, BuacTHocT Lastowka et al. (2004), S. H. Abramovich (2007).

B KauecTBe NpuMepa 3AeCb MOXHO NPUBECTU HECKONbKO 3HAMEHUTbIX CYAEGHbIX pelleHuid. Bo-nepBblx, 3T0 peleHne
BepxoBHoro cyaa Hupepnangos no geny HR 31 januari 2012, ECLI:NL:HR:2012:BQ9251 (Neth.), rae urpoka nog yrposoi
Hacunua 1 yoUnCTBa 3acTaBUAM KYPOHUTLY B UTPe f1BE BELM — TaM CyA PaCNpOCTPaHUN Ha BHYTPUMTPOBbIE NPEAMETbI
nonoxexua 06 umyuectse. Bo-BTopbix, 310 aeno Li Hongchen v. Beijing Arctic Ice Technology Development Co. (Chin.)
(npuBoauTcs no Fairfield (2005, p, 1084)), B KOTOPOM y UTPOKA XaKEPOM BbiTA YKPAAEHbI BHYTPUATPOBbIE NPEAMETbl — Cy/
NPU3HAN UX MMYLLECTBOM 1 06513 UX BEPHYTb B UHBEHTapb UrPoOKa.
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npasuno, 6eCniaTHoI 1 OrpaHNUEHHOM B CBOEM (hyHKLMOHANE) Bepcuedt rpbl, KOTOpas Co3aaeTca
C Lenblo 4aTb NPejCTaBaeHune Nob30BaTeAM 0 NONHON (MHOMAA ele roToBALLEIACA) BEPCUM UTpbi;
NPy 3TOM 3a4aCTy0 HEKOTOPbIE INeMeHTbI U3 TPOBHON BEePCUi He NONafatoT B hMHaNbHYI0 BEPCUID
nrpbl). Kpome TOro, CTOMT YUUTbIBATb, UTO MOMOXEHMUA NONb30BATEIbCKUX COTMALIEHN 3aUacTyHo
COAEPXAT B cebe ANCKNenMepbl, T.e. OTKa3bl OT KaKUX-MN6O NPETeH3MiA, CBA3AHHbIX C XapaKTepu-
CTUKAMW YCYru: HANpUMEp, PasbACHASN, UTO NNAT(GOPMA, YUETHble 3aNNUCK U UTPbl NPeanaralTcs
Ha YCNOBMAX «KaK €CTbY U «KaK JOCTYNHOY», 6e3 Kakux-nnbo rapaHTuit, nonb3osatenein Hdopmu-
PYIOT O TOM, UTO OHI NPUHUMAIOT Ha CEBS PUCKM, MPUCYLLME UX B3AUMOAGNCTBUIO C NNATHOPMON
" CBA3AHHbIMU C Heid urpamu (Lau, 2024, p. 83). OTX0A OT NONOKEHWIA ITUX COMMALIEHNI BO3MOKEH
B UCKMIOUYNTENbHBIX CNy4asnX, Hanpumep, Koraa NULEH3NOHHOE COornalleHne HapyliaeT npasa no-
TpebuTeneil nAn Ux pasymHble OXWUAAHUA HA OCHOBAHWW NPeAnonaraeMoro HecOOTBETCTBUSA LNd-
POBOrO KOHTEHTA A8HO COeNaHHbIM npu npodaxe 3asepexusm (Oprysk, 2021, p. 951). Hanpumep,
cornacHo otsety [lenapTameHTa KynbTypbl, CM 1 cnopta BenukobputaHum, «usgatenu JOMKHbI
NPefoCTaBAATL YETKYI0 MH(OPMALMIO U 06ecneunBaTb NOCTOAHHbIA JOCTYN K UFpam B ciyuae nux
Npofaxu, NPy yCNnoBuK, UTO B HUX MOXHO BYAeT urpatb 6€CKOHEUHO»™2. ITO NPaBUMO BKIIOUEHO
W B HEKOTOpble NMo/b30BaTeNbCK1e COrnalleHuns: Hanpumep, COrMAacHo YCI0BUAM OKasaHua ycnyr
Riot Games, Ha3BaHHas KOMNAHMA He OFPAHNYMBAET CBOK OTBETCTBEHHOCTD 3a NI06YI0 rapaHTHIo,
NpenoCcTaBNEHHYI0 UTPOKY.

HecmoTps Ha NOTEeHLMabHYH0 BO3MOXHOCTb OCMapUBaHNS NONOXEHNI NOMb30BATENbCKIX COMna-
LWEeHNN, OrPAHNYMBAIOLLMX OTBETCTBEHHOCTb Pa3pabOTUMKOB M WU3haTeneil BUAEOUTD, NpeLeaeHTbl
Cyne6HOro NpuU3HaHMA HefeNnCTBUTENbHOCTM TaKIX OFOBOPOK B chepe BUAEOUTP HA HACTOSALNA MO-
MEHT OTCYTCTBYIOT. CTaHAApTHble (DOPMYNUPOBKIA, LUINPOKO PAcnpoCTPAHEHHbIE B MHAYCTPUY, A TAKKE
NCNONb30BaHNe BM3YalbHbIX CPEACTB (Hanpumep, BbifeneHue KNIoUeBbIX MONOXKEHNI 3arnaBHbl-
Mi 6yKBaMi), HaNPaBNEHHbIX Ha 06ecneyeHne NPe3yMNLMM 0CBEAOMIEHHOCTY NONb30BaTeNA U yCU-
NleHne J0Ka3yeMOoCTI ero cornacua C ycrnoBmamm nonb3oBaTeNbCkoro COrnalleHns noka Yto nokasbl-
BaKT CBOI 3I()(HEKTUBHOCTD.

[0BOPS 0 NONOXEHUAX aKTOB B Chepe aBTOPCKOro Npasa, OTMETUM, uTo B EC OTCYTCTBYIOT aKTbl,
koTopble 3hheKTUBHO Gbl pa3peluant AaHHbIA BONPOC. B CBA3M C 3TUM B KauecTBe NpuUMepa yAauHo-
ro perynuposaHusa obpatumcs kK nonoxeHuio akta CLIA. CornacHo n. 17 pa3g. 201.40 u. 201 CBoga
(hepiepanbHbIX HOPMATUBHbIX AKTOB, 3aNPET Ha 06X0 TEXHONOTNYECKMX MeP, KOHTPONUPYIOLUX A0~
CTYN K NPOM3BEAEHNAM, 3aLMLLEHHBIM aBTOPCKMM NPABOM, He PACcpPOCTPAHAETCA HA NONb30BaTeNnen
«NONHbIX BUAEOUTP [T.e. Takunx, B KOTOpble NONb30BATENN MOTYT UrPaTb 6€3 A0CTYNA K 3aLULEHHOMY
aBTOPCKMUM NMPAaBOM KOHTEHTY, XpaHALLEMYCS UKW paHee XPaHWBLUIEMYCA HA BHELUHEM KOMMbIOTEPHOM
cepBepe, Unu 6e3 ero Bocnpou3BedeHus]... KOTopbie 6bINN 3aKOHHO NpUOGPETEHDI... KOTaa Bnaje-
neL, aBTOPCKMX NPAB UK €ro YNOAHOMOYEHHbI NPeACTaBUTENb NPEKPATUA NPEROCTaBAATb AOCTYN
K BHElWHeMy KOMMbIOTEPHOMY cepBepy»™. Mpu 3TOM pa3pelatoTcs: «MoaNGUKaLUN KOMNbIOTEPHON
nporpammbl C Lienblo BOCCTAHOBNEHUS [OCTYNA K Urpe Ans nepcoHanbHoro, NOKanbHOro UrpoBoro
npouecca Ha NepcoHanbHOM KOMMbIOTEPE UM UFPOBOI NPUCTABKE» U «C LieMblo 06eCneunTb coXpa-
HeHUe Urpbl B TPUTOAHON AN BOCNPOU3BEAeH!s (hopMe COOTBETCTBYIOLEN 6UBANOTEKON, APXNBOM
Unu myseemy».

CTOMT 3aMeTUTb, UTO YNOMSAHYTbI ABTOPCKO-MPABOBON MeXaHW3M [JeWCTBMTENbHO [i0-
BONbHO 3()(heKTUBHO pelwaeT Npobnemy OTKMIUEHUA CEPBEPOB OAWHOUHBIX WUrp, OAHAKO

2 Ppetition to U.K. Parliament, “Require Mandatory Labeling of Al-Generated Content,” Petition No. 659071 (May 2024),
https://petition.parliament.uk/archived/petitions/659071

B 37 CFR. §201.40 (2024), https://www.copyright.gov/title37/201/37cfr201-40.html
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He B MONMHOM Mepe OTBEUAET MHTepecam NOMb3oBaTenel NPU NpekpaweHn paboTsl cepse-
pOB MHOFOMONb30BATENbCKNX OHNANH-UTP. Bo-nepBblX, Hepeaku cnyyau, korga psa darnnos
XPAHUTCA He Ha YCTPOMCTBAX Monb3oBaTenel, a Ha cepBepax usparenen, T.e. Nocne 3aKpbiTus
nonb3oBatenu akTuueckn He 6yayT UMeTb BOSMOXHOCTY KaK-N60o afanTupoBaTb Nporpammy.
Bo-BTOpPbIX, JAHHbI MEXaHM3M, KaK 3TO cneayeT M3 foKymeHTa blopo aBTopckoro npasa CLUA,
He N03BONSAET BOCCTAaHABNUBATb AOCTYN K K MHOFOMO/b30BATENbCKON OHNAMH-UTPe B 3HAUUTENb-
HOIl CTeNeHN U3-3a TOTO, UTO... HESICHO, KAaK MOXHO 6bIN0 6bl NPEAOCTaBUTb CPEACTBA 06X0Aa TeX-
HUYECKNX CPEACTB 3alLUTbI 1A HECKONbKIUX NONb30BaTeNeN, UTo6bl 0671€runTh aNnbTePHATUBHbIN
Cnocob noucka matuen»'™, He Hapywas BMecTe ¢ TeM pa3f. 1201 3aKkoHa 06 aBTOPCKOM NpaBe
B uucposyto anoxy CLUA®, npegycmaTpuBalowyii 3anpeT Ha He3aKOHHbI 060POT NPOAYKTOB
UNKU YCTPOMCTB, KOTOPble 06X0AAT TeXHONOrMUeckue Mepbl, NCMOMb3yeMble BRafenbLuamMu as-
TOPCKUX NpaB ANA OrpaHuuyeHns JocTyna K CBOUM npou3sefeHusm. B-Tpetbux, nonb3osatenu
He 3aMHTepecoBaHbl B CAMOCTOSTENbHOI afianTaL M NpoOrpaMmbl U He Bcerna 061afaloT HYXHbI-
MU ANs 3TOrO HaBblKaMu, B CBA3M C UeM OHU, CKOpee, 3aX0TAT NONYUMUTb YXe FOTOBbIN K UCNONb-
30BaHMNIO NPOAYKT.

AHanu3 eBponeicKon MHULNATHBLI

YunTbIBas BbllIECKAa3aHHOE, HO HE OTPaHMUNBAACH 3TUM, OTMETUM CNefyIoLe YepTbl paccMaTpu-
BAaeMOW HaMI eBPONECKON FPaXAaHCKOW MHULMATUBDI.

3aMeTHO, UTO OHa OrpaHWNuMBaeT CBO6OAY A0roBopa. Kak 6bi0 paccMOTPEHO Bbille, NOMb30Ba-
TenbCkoe COrnalleHue NpefocTaBnseT NONb30BaTeNio NULEH3MIO, T.e. Ppa3pellieHne, Ha UCnonb3o-
BaHue Urpbl. NpuUpoa Takoro cornalleHns noapasymMeBaeT BpeMeHHbIN XapakTep A0CTyna K urpe.
370 BbITEKAeT B TOM YUCNe W M3 HA3BaHWUA HEKOTOPbIX MOMb30BATENbCKUX COTNALIEHNN, UMEHY-
eMbIX «yCMOBUS NMPeNOCTABNEHUA YCNYr», T.e. KaK HEKMIA OrpaHUuUeHHbI BO BPEeMeHU KOMMNeKC
AeiCTBUN B BUAE NPefoOCTaBNEHUA AOCTYNA K NPOAYKTY. Kpome TOro, B NoNb30BaTeNbCKOM COMMa-
LIeHMM NpeaycMOTPEHO NpaBO W3AaTens npekpawarb AOCTYN K OHMANH-Urpe Mo pa3nnyHbIM Npu-
yMHaM 6e3 BbINNaTbl KaKMX-TM60 KomneHcauui (Bbinnara cnpaseanMBOi KOMNEHCALNN YIOMUHA-
eTca B XapTun EBPONeicKoro cor3a, Ha KOTOpYIo CChINAIOTCA aBTOPbI €BPONENCKON UHULMATHBDI).
Heo6x0aUMOCTb NPEAOCTaBNATb HEOTPAHNUEHHDIW AOCTYN K NPOAYKTY Mocne NPUHATUA pelleHus
0 3aKPbITUN NPOEKTa MAET BPa3pe3 C 0603HAUEHHbIMU B M0/b30BATENbCKOM COIMalleHIUI NONHOMO-
unsimu nspatens. CnefoBatenbHo, Npeanaraemble Uaen MOryT HEKOTOPbIMUM CPaBeANNBO CYUMTATbCSA
3HAUNUTENbHO OrPaHUUKBAIOLMMM OTOBOPHYHO CBOBOAY.

Kpome TOro, eBponeickas UHULMATUBA COAEPXUT pAL HEAOCTAaTKOB. MepBbIM CYLECTBEH-
HbIM ynylUleHMeM HefO0CTaTKOM ABNAETCA OTCYTCTBME KOHKPETHbIX KpUTEpMeB onpeaeneHus
«(YHKLMOHANbHOTO COCTOAHUAY» UTPbl, UTO ABNAETCA KPUTUUECKN BaXHbIM. be3 Takoro ueTkoro
onpefieNieHns 0CNOXHAETCA NPaBOBOE PerynuMpoBaHue CUTyaLnil, CBA3aHHbIX C YTPaToil COBME-
CTUMOCTM UFPbl C NONb30BATENbCKMM 060PYAOBAHNEM CNYCTS ANUTENbHBIA NEPUOA nocne npe-
KpauieHns QYHKLMOHUPOBAHUA cepBepoB. 3 TeKcTa eBPONeNCcKoi MHNLMATUBbI HESICHO, KaKyio
cTeneHb «MYHKLMOHANbHOCTU» JOMKHbI 06ecneunBaTb NpaBoo6najaTenu; B Hell He ycCTa-
HOBMIEH BPEMEHHON MHTEPBaN, B TeUeHNe KOTOPOro AOMKHA NOAAEPKNBATLCA (YHKLUMOHAND-
HOCTb UTPbI.

% US. Copyright Office, Section 1201 Rulemaking: Register's Recommendation (2024), https://www.copyright.gov/1201/
2024/2024_Section_1201_Registers_Recommendation.pdf.

B 17US.C. §1201.
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BTopbIM HefOCTAaTKOM ABASIETCA HeonpeaeneHHOCTb pacnpeaeneHns oTBETCTBEHHOCTH 3a obec-
neueHne QYHKLMOHANBHOCTN UTPbl. TEKCT €BPONECKON UHULMATUBDI HE YNOMUHAET NULL0, KOTOpoe
JOMKHO OTBEUATb 3a NpuBeaeHue Urpbl B YHKLMOHANbHOE COCTOAHIE W, UTO TOXE BAMHO, UCTOY-
HUK KOMMEHCaLWN 3TOMY NNLY PacxodoB Ha AaHHble AencTBuSA. Moao6Hble Npo6enbl MOryT Bbi3BaTh
CYLLeCTBEHHbIE CIOXHOCTYM NPY 3aKNIOUEHUI pa3paboTunkamu 0roBOPOB € U3aaTensimm; 0Co6eHHO
370 KacaeTcs HeGONbLNX Pa3PaBOTUMKOB, M 6€3 TOr0 CTANKUBAKOLNXCS C MHOTOUMCNEHHBIMU TPYAHO-
cTamu B cBoeit aeatenbHocTu (Limpach, 2020, p. 7).

TpeTbMM HefOCTAaTKOM BbICTYyNaeT TOT (DaKT, UTo npeanaraemble NONOXEHUS MOTYT OrpaHUUUTb
BO3MOXHOCTb peanu3aLym pa3paboTunkamu npasa Ha 3alLuTy CBOEN AeN0BO penyTaLum. B uactHo-
CTW, €CNN 3aKPbITUE MUFPOBOrO NPOEKTA BbI3BAHO He Cyry60 (MHAHCOBBIMI NPUUUHAMM, @ NMUUHbI-
M MOTMBAaMM Pa3paboTulka, KOTOPbIA CMYCTA Kakoe-To BPeMs cuen CBOI NPOAYKT HeAOCTAaTOUHO
KauecTBEHHbIM UMW NPOTMBOPEYAILMM ero BO33PEHUAM, TO 0653aHHOCTb MO 06ECNEUEHNI0 BEUHOK
(YHKLUMOHANbHOCTI TaKOTO NPOJAYKTAa MOXET HAHOCUTb €MY CYLLECTBEHHbIN penyTaLoHHbIA yLiep6
Ha NPOTSKEHUM ANUTENBHOTO NepUoaa BPEMEHHU.

YeTBepTbIN HEAOCTATOK — MOTEHLUMANbHbIE MAPKETUHIOBbIE OFpaHUueHus. Tak, Hanpumep, urpa
FIFA peanu3yetcs no mofeniu, KOTopasi NpeAnonaraeT U3naHue HOBOW BEPCUM KaXAbIA O C 3aKpbl-
TeM cepBepoB Gonee CTapbix BepPCUI CNYCTA Kakoe-To BpeMs. Mpu BeUHOM (YHKLMOHUPOBAHUM
Ka)K0M BEPCUN Urpbl U3AaTeni 6yayT HeCTU 3HaUNTENbHbIE YObITKM, MOCKONbKY NONb30BaTeNy nepe-
CTaHyT NOKYNaTb HOBbIN NPOAYKT, AOBONbCTBYACH TEM, UTO Y HUX Ye eCTb.

CuMTaem, uto HeKkoTopble 0603HaUEHHbIe HEefOCTATKI ACUCTBUTENbHO 3aCNYKUBAKT BHUMAHMSA
W MOTYT GbITb HENTPANN30BaHbI NPU HAANEXALLEN peanu3aLi BblBUraeMblX eBPONENCKON NHNLK-
aTUBOM NPeanoXEeHNN.

[ipyrue e A0BOAbI MOTYT 6bITb ONPOBEPTrHYTHI. B UaCTHOCTYU, apryMeHT 0 MapKeTUHIOBbIX Orpa-
HUUYEHUSAX He 06NafaeT JOCTAaTOYHON CUNOM, YUNTbIBAS, UTO NOTPEBUTENN MOTYT OTKA3aTbCA OT No-
KYNK1 HOBOI UrPbl N0 CO6CTBEHHON BONE, He 06YCNOBNEHHOW HAaMUMEM UMK OTCYTCTBUEM Y HUX
3K3eMNsAPOB APYruX BepCUi Urpbl. Kpome Toro, Moenb, Npyu KOTOPOW Urpa BbiNyckanacb 6bl ean-
HOPa30BO 1 CONPOBOX/ANACH PerynsApHbIMM 06HOBNEHUAMN, NpeaocTaBUNa 6bl Honee WUPOKNe
BO3MOXHOCTY NS B3auMo/eincTBuA ¢ nonb3osatenamu (Dubois & Weststar, 2022, p. 2342) 1 nos-
BONUNA 6bl IKOHOMUTH BPEMSA 1 CPEACTBA, BKNAfAbiBaEMble B NPON3BOACTBO OTAENbHbIX Urp (Cloga
BK/IOUAIOTCA M pa3paboTka, U Pacxofibl Ha CO3/iaHMe 3K3eMNNAPOB). BO3MOXHbIN yuep6 penyta-
LMK TaKke He SIBNAETCA CylLeCTBEHHbIM, MOCKONbKY No6oe TBOpUECKoe NPon3BefeHue, BKIIO-
yasl BUAEOUTPY, UMEeT NpaBo Ha CYLIeCTBOBaHMNE, U ero LeHHOCTb OnpeaenseTcs Cy6beKTUBHbIM
BOCNPUATUEM.

Ha Haw B3rna[, paMOUHbIA XapakTep eBPOMeNCKON WHULMATUBLI MOXET SIBAATLCA B AAHHOM
Cnyyae npenmylecTBoM. YuuTbiBas TOT (haKT, UTO OHa NpeacTaBiseT co6oM NULLb UAEH0, pelieHne
06 UMNNEMeHTaLMK KOTOPOiA (1 Cnocobax MMnAemMeHTalun) B AanbHenwem 6yayT NpUHUMATb CO-
OTBETCTBYIOLLME OPraHbl, 3aKOHOAATENN CMOTYT CaMOCTOATENbHO pa3pa6boTath 3ddeKTUBHbIE Mexa-
HWU3Mbl, NO3BONAKLLME COBNIOCTM BaNaHC NHTEPECOB NOMb30BaTeNel, U3nateneil n pa3paboTunKoB.
Ckopee BCero, 370 NOTPeGYET U306 pETEHNS HOBbIX NPABOBbLIX KOHCTPYKLMIA, TaK KaK CyLLECTByloLe
HbIHE NPaBOBbIE NONOXEHUS €/1Ba N MOTYT 6bITb B MONHON Mepe NPUMEHUMbI K pacCMaTpuUBaemMon
npobneme.
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Cnocobb! pewenus

C yueToM BbILIEM3NOMEHHBIX COOBPAXEH WA Mbl Mpeanaraem cnefylole pekoMeHgaLun no pea-
NU3aLUN NONOXKEHNI eBPONENCKO MHULMATUBDI.

Mpexpe Bcero paspaboTka JOMNOAHMTENbHOMO NPOrpaMMHONO KOAa A peanu3auuu, Hanpu-
Mep, MexaHuku 60TOB (mMepcoHawel, ynpasnaeMblX aBTOMATU3MPOBAHHBLIMK MPOrpaMMami)
ANs BOCMOMHEHUA ayANTOPUN nocne npekpalieHus paboTbl cepBepoB M YTPaTbl UFPON nonynsp-
HOCTY, Gbina 6bl HeLenecoobpasHol 1 BbIXoAUNA 6bl 3@ PAMKN NOHATUA «(YHKLMOHANBHOCTMY
BMUAEOMPbl. HACTONbKO e upe3mMepHoii Gbina 6bl U 0693aHHOCTb 06eCneunBaTh COBMECTUMOCTD
UTPbl C YCTPOCTBAMM MOMb30BaTENEN B TeUeHNe HeOrpaHNUeHHOro BpemMeHu. HekoTopble nccne-
[10BaTENU PACCMATPUBAIOT (DYHKLMOHANBHOCTb UTPbl (MAN «UrpabenbHOCTb») Kak obecnedyeHne
AOCTYNHOCTM UTPbl Ha €€ OPUTWUHANbBHOM NNaTopMe B COOTBETCTBUN C OPUTUHANBHBIM UTPOBbIM
onbitom (Newman, 2018, p. 264). U1 neiicTBUTENbHO, MOCKONbKY B HACTOAWIENH CTaTbe COXpaHeHue
(YHKLLMOHANBHOCTU UFPbl PAaCCMATPUBAETCA HE C MO3NLNIA HEOHXOAUMOCTY 3aLUMTbI KYNbTYPHOTO
Hacnegus, uTo, BepOATHO, Npeanonarano 6ol ee AOCTYNHOCTb ANA 6yAYWMUX NOKONEHUA B Teue-
HUe [ONroro Cpoka, NOA06HO IKCMOHATaM B My3ee, a C NO3MLNUM COONIOAEHNA UHTEPECOB Npas
nonb3oBaTenen, Ha Hal B3rsf, npeanonaraemble 0693aHHOCTM N0 06eCneyeHnio COBMeCTUMO-
CTU JOMKHbI OFPaHNUNBATbLCA COBNIOAEHUEM UTPOI XapPAKTEPUCTUK, 3asiBNIEHHbIX B €€ NoCNefHeM
Ha MOMEHT 3aKpbITUS CEPBEPOB 0OHOBMIEHUM, C YUETOM YKa3aHHbIX B UCTOUHWUKAX U3faTens u pas-
paboTumKa CUCTEMHbIX TpE6OBAHNIA.

Kpome TOro, CTouT 0TKa3aTbCA M OT MAeU NPeAoCTaBNeHUs pPa3paboTuMkamm UCXORHOMO KoAaa,
B TOM YnC/e NOTOMY, UTO OH 3a4acTyi0 MOXET PaccMaTpuBaThCA Kak kommepueckas TaiHa (Harkai,
2022, p. 850).

Mepexoas K KOHKPETHbIM NPEAOXEHNAM, OTMETUM, YTO, BO-MEPBbIX, NOTPEBYeTCA BHECEHME 13-
MEHEHWIA B COTNALLEHNA Mexay U3faTensaMin 1 pa3paboTunkamu. Ha Hal B3rns, peannsaums espo-
NencKon MHNLMATUBbI NOTPEGYET NepecMoTpa HeCKONbKIX Pa3aenoB CornalleHns Ha 3aaHue urpbl,
B YACTHOCTY Pa3/enoB 0 (UHAHCUPOBAHMK (B Clyyae ecnu npuseaeHne Urpbl B YHKLMOHANbHOE
COCTOAHME MOTPeBYeT AONOMHUTENbHBIX YCUNWIA), O pacTopkeHun aoroBopa (6yaeT Heo6Xogumo
YTOUHUTb MOMEHT NPeKpaLLeHns 0693aTenbCcTs CTOPOH), 06 MHTENNEKTYanbHbIX npasax (B cnyuasx,
Korga cneuudmka urpbl npeanonaraeT Heo6XoANMOCTb 3aKMIOUEHUA NTULEH3NOHHBIX COMMalleHui
C TPETbUMN TULLAMN).

Bo-BTOpbIX, HA Haw B3rnsf, 6610 6bl LenecoobpasHbiM BHECTU U3MEHEHMS B MpPaBOBble aKTbl
C LeNbio BO3/IOXKEHUSA Ha U3AaTens U pa3paboTunka 0653aHHOCTM UCPABUTb UFPY NOCAE Npekpalle-
HUS ee NOAJEPXKKM, UTOObI YAANUTb TEXHUUECKMEe CPELCTBA 3aLMUTbl aBTOPCKNUX NPaB, KOTOPbIe pea-
NU3YIOTCA 3a CYET NOAKNIOUEHNS K cepBepam pa3paboTumka, U JONYCTUTb YACTHBIA XOCTUHT UK, eCiA
COOTBETCTBYIOLME CEpBEPbI HE UCMONb3YIOTCA KOMNAHMAMMN AN APYTUX HYXA, apeHay 3TUX cepee-
poB nonb3oBatenamu. Tak 6bin0 caenaHo, Hanpumep, paspabotunkamu urpbl Knockout City, koto-
pble BbINYCTUNN €e B BUAE OTAENbHOMO ucnonHaemoro daiina ans Windows ¢ noaaepxKoi YacTHbIX
cepBepos™, Mpu 3TOM BaXHO, UTOOLI NOCNE 3aKPbITUSA CEPBEPOB U Nepefaun Urpbl B CBOe0bHpasHoe

370 NO3BONSET UrPOKAM MCMONb30BATb MHOFOMOMb30BATENbCKUI PEXIMM AXE MOCE OTKNIUEHWUS CePBEPOB Ha CTOPO-
He pa3paboTumka, TaK KaK Mob30BaTeNM CaMi CMOTYT 3anyckatb He6OoMbluMe CePBePa, PACCUMTAHHBIE HA OrPAHNUEHHO.
UnCNo Mofeit Ha CBOMX YACTHBIX KOMMblOTEpax. Bnpouem, HenOCTAaTKaMM TaKoro pellienns, no CoBam Camoro paspa-
60TUNK], ABNAETCA TO, UTO aBTOPAM MPULLINOCH YAANUTL BCe NULEH3UPOBaHHbIE MO U KOCMETUYECKUe NpeaMeTbl, @ Tak-
e TO, UTO Y HUX BbIN NNLb OANH WAHC BbINYCTUTb Pabouyio BepCMio MPOrpamMMmbl, Tak Kak AanbHeilas noaaepkka
He noapasymeBaeTcs.
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AMUHUCTPUPOBAHUE COOBLLECTBY CTeNeHb BOBMEUEHHOCTU UTPOKOB W, COOTBETCTBEHHO, 0becneye-
HWe UX NONOXIUTENbHOO OMbITa 0CTABANMCh 3a PAMKaM 06513aTeNbCTB Pa3paboTUNKOB U U3faTenei.

B oTHOWWEHNN pacnpefeneHus OTBETCTBEHHOCTU 3a 06ecneyeHne yHKLNOHANbHOCTY UTPbl ONTH-
ManbHbIM peLleHnemM, N0 HalleMy MHeHUIO, 6bi0 6bl ee BO3NOXEHNE Ha pa3paboTunka kak Ha 6onee
KOMMETEHTHOE NULLO C YYeTOM 06A3aHHOCTU M3aaTeNns KOMMEHCaLUu NOHECeHHbIX 3aTpaT Ha MOAU-
thuKauuio Mrpbl 4Ns COXpaHeHUs ee YHKLMOHANbHOCTI B CIY4asnx, KOraa NpeKpaLieHue noafepxKiu
Urpbl BbI3BAHO AEWCTBUAMI UM PeLleHneM U3aatens. IT0 NoTpedbyeT BHECEHUS N3MEHEHWIA B COMMa-
LWeHnsa MeXxay pa3paboTunkamu n usgatensamu. B 1o xe Bpems nonb3osarensim, eCiiny HUX BO3SHUKHET
Heo6X0ANMOCTb NPUHYANTL pa3paboTumka K obecneueHnto yHKLNOHANbHOCTM, 6bI10 6bl Leneco-
06pa3Ho AaTb NpaBo 06PALLATLCA K HEMY Uepe3 U3faTens Kak CBOe06pa3HOro NocpefiHnKa B OTHO-
LWeHMAX Mexay pa3paboTunkamu 1 nonb3oBaTensmu.

B-TpeTbux, B HEKOTOPbIX CNyyasx NoTpebyeTcs KOPPEKTUPOBKA MOZENN NpefocTaBneHns goctyna
K Urpe, B 4aCTHOCTW OTMEHA NAaTHbIX NOANUCOK C OFPaHNYEHHbIM CPOKOM AeicTBUA. ins cobnioge-
HUA MHTEPECOB U3AaTens MOXET ObITb NPeANoXeHO NPefoCTaBneHune Nob3osarensimM BO3MOXHOCTY
NpMoGpPeTEHNs He OFpaHUYEHHON CPOKOM NIMLIEH3UN MO NOBbLILEHHON LieHe ANs NONYYeHUs Heorpa-
HWUYEHHOTO 0CTYNA K MrpoBbIM haitnam; Npu 3TOM OTKa3 OT TaKOM MOKYNKM BYAET BNeub 3a C060M
yTparty npasa TpeboBaHusA BOCCTAHOBEHUS fOCTYNA.

B-ueTBepTbIX, B Clyuae NPeKPaLLeHNst NOAAEPKKN UTPbl, HAXOAMBLIEICS Ha CTafNUN PAHHEro J0-
CTyNa, LenecoobpasHo NpefycMOTPeTb BO3BPAT NONb30BATENAM YACTU paHee YNNayeHHbIX feHex-
HbIX CPeACTB. Ha Haw B3rnsj, OTBETCTBEHHOE 3 BbIM/ATY TAKOW KOMMEHCALMN NULO AOMKHO Onpe-
AeNnATbCA B U3AATENbCKOM COTNMALIEHUM B 3aBUCUMOCTH OT BONU CTOPOH, @ pa3Mep COOTBETCTBYHOLLEr0
BO3MELLEHUS LO/KEH ONPEAEeNaTbCA C YUETOM CTeNeHN peann3auun (yHKLNNA, 3asBAEHHbIX HA 3Ta-
ne paHHero JoOCTyna, NPOAOMKUTENbHOCTY NePUOAA PAHHErO AOCTYNA U T.4.

Kpome Toro, usgatenam cnefyet fenarb ynop Ha MHGOpPMUPOBaHME MOMb30BATENEN O Xapak-
Tepe NpaBOOTHOWEHWUIA NP NOKYMKe UFpbl U O TOM, UTO CepBepbl Urpbl MOTYT 6GbiTb NOTEHLMANb-
HO OTK/IOUEHbI. Tak, HeiaBHWI 3aKOH LWTaTa KanudopHus 06s3an u3fatenen yBenomMasTb UrPOKOB,
4TO OHM NPUOGPETAIOT Npasa No NNULEH3NK, T.e. OCTYN K KYNNEHHOMY KOHTEHTY MOXET 6biTb 326110~
KMpOBaH B no6oe Bpems”.

OnpepneneHHo, BCe 3TV MeXaHU3Mbl MOTPEBYIOT FOTOBHOCTU K COTPYAHUYECTBY CO CTOPOHBI pas-
paboTunKoB U U3gatenei, NOCKONbKY MOMbITKI NONb30BATENEN CAMOCTOATENbHO 06eCneunTb (yHK-
LMOHANbHOCTb UrPbl HEPeKOo NPUBOAAT K cyAe6HbIM pa3bupaTenbCTBam, CBA3aHHbIM C HE3AKOHHbIM
KOMMpOBaHMEM 1 pacnpocTpaHeHnem Urpbl™. MoTeHLManbHble NpaBoHaPYLWEHNSA TaKxe MOTYT BbiTb
CBA3aHbI C CO3JaHMEM 1 MCMONb30BaHKeM 3MynaTopos (Lee, 2018, p. 104) — nporpammHoro obecne-
UEHUA UK YCTPONCTB, UMUTUPYHOLMX (PYHKLMOHANBHOCTb MFPOBOIA CUCTEMDbI.

OtmeTuMm, uTo ANns 3PHEKTUBHON peann3aLun NONOXEHNA MHULMATIBbI NOTPEOYETCA TakKe 13-
MeHeHMe NMPaBONPUMEHUTENbHON NPAKTUKM. Ha CeroHAWHMIA feHb 3apy6exHble cyabl HepeaKo
OTKA3bIBAKT UrpoKaM B YAOBNETBOPEHUN TPeHOBaHMI, BbITEKAIOWMX U3 OTHOLEHMIA NO NOb30-
BaHWI0 UrPOBbIMU CEpPBMCAMU, HA OCHOBAHWUM COMMACKA UrpoKa C NPaBUnamn Nob3oBaTenbckoro
cornawenns®. Cuntaem, Yto CTOUT yalle PacCMATPUBATL NULEH3UOHHBINA JOrOBOP C TOUKM 3PEHUs
ero CnpasednnBoOCTU 1 [OBPOCOBECTHOCTU (KaK 3T0 6bIN0 CAenaHo, Hanpumep, B Kelice Bragg v.

v Cal. Bus. & Prof. Code § 17500.6 (2024).

' Atlus Co., Ltd. v. John Doe, No. 1:21-cv-11102, (S.D.N.Y. 2022).

Y MoxHO ynomaHyTb feno Reynolds v. A Thinking Ape Entertainment Ltd., 2021 BCCRT 281 (Can.), rae cya oTkasan B yaosne-
TBOPEHNM TPEOOBaHMI HA TOM OCHOBAHMM, UTO UCTMLA COrnacunach ¢ «MpaBunamin okasaHns ycayr» JaHHOW Urpbl,
a OHYW NpeaycMaTpUBany BO3MOXHOCTb GNI0KMPOBKM MO NH0HOI NPUYMHE.
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Linden Research, Inc®, rae cyn He NpuU3Han cuiy 3a HECKONbKUMI NOMOXEHUAMU NULEH3NOHHOTO
cornatwenms?).

3aknioyenve

PaccMoTpeHHas eBPONeickas rpaxIaHCKan NHULLMATIBA ABNAETCA KaTanu3aTopoM paspelleHus
V)Ke I0Nr0e BPEMs CYIIECTBYIOUIEro MeXay W3AaTenamu, paspaboTunkamm U UrpoKamu KOH(NMK-
Ta. HecMoTpA Ha OTCYTCTBUE B HEl KOHKPETUKM, KaXYLLEECA NOCATaTeNbCTBO HA UHTENEKTYanbHble
npaBa pa3paboTumKoB 1 U3aateneii u ceo6oay A0rOBOPA, OHA MOXET MPUBECTU K NONOXKMTENbHbBIM
N3MEHeHMAM, KOTopble NO3BOMMUNN 6bl COBNIOCTI UHTEPECHI BCEX CTOPOH.

Jeduunt 3hheKTUBHBIX NPABOBbIX MEXAHU3MOB B J€ACTBYIOWMX HbIHE MPABOBbIX HOPMAX, NO-
CBALIEHHDbIX 3aWUTe NpaB noTpe6uTenen, U aBTOPCKOM NpaBe, HEO6XOAUMbIX ANA peanusauuu
NPeanoXeHui, CoNepKaLlNXca B PacCMATPUBAEMON WHULMATHUBE, AMKTYET HEO6XOAMMOCTb paclin-
peHus Kpyra 0613aHHOCTeIl U3haTenel 1 pa3paboTunkos Bugeourp. NMpeanaraetca 3aKOHOAATENbHO
3aKpenuTb 0643aHHOCTb N0 YAANEHNI0 TEXHUUECKUX CPEACTB 3allyuTbl aBTOPCKNX NPaB, NPUBA3aH-
HbIX K cepBepam pa3paboTunkoB, obecrneueHne BO3MOXHOCTM YaCTHOTO XOCTUHIa urposoro M0, us-
MeHeHue MOAeNI A0CTYNa K Urpe, a TakKe KOMMEHCALMI0 YacTy 3aTpaT nofb3oBarteneli B Cyuae urp,
BbIMYLIEHHBIX B PEXIUME paHHEro A0cTyna. Heo6XoanMo TakKe OTMETUTb BAXXHOCTb M3MEHEHNS npa-
BOMPUMEHUTENbHON NPAKTUKM, C LiENblo 06ecneueHns I heKTUBHOMO PacCMOTPEHUA CNOPOB B cde-
pe BUAEOMTP U CHIKEHUA JOMUHUPYIOLLEN PONIA NONb30BATENbCKNX COMMALIEHN B perynnpoBaHum
OTHOLUEHUIA MeXY NOMb30BATENAMMN 11 pa3paboTunKamu [ u3natensmu.
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B aHHOM Jiene No/b30BaTeNb HapyLWMI MONb30BATENbCKOE COMMALIEHNE, 33 UTO ero aKKayHT 6bin 3a6M10KMpoBaH. Knioue-
BbIM BONPOCOM CTas BbIGOP KOMMETEHTHOrO Cy/a, B YACTHOCTI, UCMOSHAMOCTb MMEIOLLEIACS B COTMALIEHNIA apBUTPAKHON

oroBopki. Cy pewnn, 4to apbUTPAXHAA OrOBOPKA BbiNa HEMCTIONHMMON, TaK KaK COrnaleHne pasbuparenbcrso B ap-
6uTpaXe 6bIN0 HEONPABAAHHO 3aTPaTHbIM ANA NONb30BATENS, A OH B CBOK OYEPEfib HE UMEN KaKMX-NM60 anbTepHaTuB

(Hanpumep, OH He MOT OTKA3aTbCA OT NONb30BAHMSA AAHHOM UTPOT 1 BbIGPATb APYTYIO C 60NEE BHIFOAHBIMU MONOKEHUAMN

B CUTY €€ YHUKANbHOCTY Ha PbIHKe).
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AHHoTauuA

B yCNOBMSAX aKTUBHOIO Pa3BUTIA LG POBbIX TEXHONOTUI NPABOBOE PerynupoBaHiue 60/bwix AanHbix (Big Data)
11 TPO6NEMbl NPU3HAHUA UX B KAUeCTBE 06bEKTA rPaXAaHCKOro 060poTa NprnobpeTaoT KaK TEOPETUYECKYIO, TaK
W IPaKTNYECKYI0 aKTyanbHOCTb. 0COBYH0 3HAYMMOCTb PUOGPETAET COOTHOLIEHNE HONbLIMX AAHHDBIX C NEPCOHaNb-
HbIMU AAHHBIMU, UTO NOPOXAAET HEOHXOAMMOCTb BaNaHCUPOBAHNA YACTHBIX U NYBAMUHbIX MHTEPECOB. Lienbio
LaHHOTO MCCNEef0BaHMA ABNAETCA NPOBEAEHNE KOMMIEKCHOTO aHann3a npaBoBoi NPMPOAbl 6ONbLWMUX AaHHbIX,
X COOTHOLIEHMSA C NEPCOHANbHBIMI JAHHBIMM, @ TAKXKE BbISIBNIEHME NyTel COBEPLIEHCTBOBAHISA NPaBOBOW 6a3bl
B AaHHON chepe. ccnenoBaHne HanpaBneHo Ha ONpeaeneHne BO3MOXKHbIX NOAXOA0B K YCTaHOBEHNIO NPaBo-
BOTO PeXnMa 60MbLNX AaHHbIX, YUeT 0CO6EHHOCTEN 060POTa NEPCOHANbHBIX AAHHBIX Kak coCTaBnstoLen Big
Data 1 pa3paboTky MEXaHM3MOB 3alLUTbl NPaB rpaxaaH. C 0Nopoil Ha CPaBHUTENbHO-NPABOBOK METOL aBTOPbI
YAENUM 0co60e BHMMAHWNE U3YYEHUNI0 OTEUECTBEHHOTO U 3apy6HeXHOro 3aKOHOAATENbCTBA, HAYUHbIX NO3MLNNA
no BONPOCaM NpaBOBOTO PErynupoBaHNs GOMbLNX AAHHBIX U NMEPCOHANbHbIX AAHHbIX. B pesynbrate npose-
LEHHOTO UCCNE[0BAHNA YCTAHOBMEHO, UTO 60MblNe [AaHHbIE UMEIOT HEOAHOPOJHYIO CTPYKTYPY 1 BKMKOUAIOT
He TONbKO MH(OPMALMIO, HO M TEXHUYECKME YCTPOICTBA, NPOrpaMMHOe o6ecneueHne, obecneunsatowme cbop,
06paboTKy 1 aHaNN3 faHHbIX. Pe3ynbTaTbl 06paBOTKM HONbLINX AAHHBIX NPEACTABAAIOT COHOM UMYLLECTBEHHDIN
WHTEpeC AnA Cy6beKTOB rpawaaHCKoro 060poTa u MOryT GbiTb MPEAMETOM rpaX/AaHCKO-NPaBOBbIX JOrOBOPOB.
ABTOpbI NONAraloT, UT0 B HACTOALLEE BPEMS CYLLECTBYET KOH(NNKT MEXY Pa3BUTUEM TEXHONOTMI HONbLIMX AaH-
HbIX 1 [ielCTBYIOWMM 3aKOHOAATENCTBOM O MEPCOHAMbHbBIX JaHHbBIX, UTO TPEBYET CO3AaHUA HOBOTO NPaBOBO-
ro MexaHu3ma Anf X perynupoBaHus. [ins yCnewHoro BHeAPEHNS TEXHONOTUI BOMbLINX AAHHbIX HEOOXOAMMO
obecneynTb 6anaHc Mexay 3awuToNn NepCcoHanbHbIX AAHHDIX 1 BO3MOXKHOCTAMN WX UCMONb30BAHIUA ANA aHann-
TUYECKNX Lieneil. B cTaTbe nofuepKkuBaeTcs He06X0AMMOCTb CO3aHNA HOBOTO IPABOBOr0 MeXaHN3Ma ANs pery-
NUPOBaHNSA BOMbLINX FAHHbIX C YYETOM UX CMeLMGUKN 1 0becneyeHns 6anaHca Mexay 3alnToi NepcoHanbHbIX
AaHHbIX 1 NOTPEBHOCTAMN 6U3HECA B MCMONb30BAHNN TAKNX AAHHBIX AN aHANUTUYECKMX Lienei.

KnioyeBble cnosa
Big Data, 60nblume faHHble, NepcoHanbHble laHHbIE, IPaBOBOE PerynupoBaxme, cop, 06paboTka, aHanu3
[LaHHBIX, FPAXAAHCKMI 060pOT
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Abstract

In the context of the rapid development of digital technologies, the legal regulation of Big Data and concomitant
recognition as an object of civil circulation acquires both a theoretical and a practical relevance. The particular
significance accorded to the relationship between Big Data and personal data involves the need to balance

private and public interests. The work sets out to comprehensively analyze the legal character of Big Data and

its relationship with personal data to identify approaches for improving the legal framework in this area. Ap-
proaches to establishing a legal regime for Big Data take into account specific aspects of the circulation of per-
sonal data and the development of mechanisms for protecting citizens' rights. Domestic and foreign legislation

is contrasted according to the comparative legal method in the light of jurisprudential positions on the legal

regulation of Big Data and personal data. Big Data is shown to have a heterogeneous structure that includes not
only information but also technical devices and software that enable the collection, processing, and analysis of
data. The results of Big Data processing, which represent a property interest for entities involved in civil transac-
tions, can be the subject of civil law contracts. Conflicts between the development of Big Data technologies and

existing personal data legislation necessitate the creation of a new legal mechanism for their regulation. For
the successful implementation of Big Data technologies, it is necessary to ensure a balance between the protec-
tion of personal data and the opportunities for their use in analytical processes. The creation of a new legal

mechanism for regulating Big Data must take into account its specific features to ensure a balance between the

protection of personal data and the business needs for using such data for analytical purposes.
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AKTMBHOE pa3BuTMe UM(POBON CpeAbl NpPeAoCTaBAsSeT UeNnoBeKy BO3MOXHOCTb WCMONb30-
BaTb OrpOMHble MaccuBbl MHGOPMALMM W3 Pa3ANYHbIX UCTOUYHMKOB. OfHUM U3 aTpubyToB Lmnd-
PoBOIA TPaHCOPMALMK CTanyu CKBO3HblE TEXHONOAW, CPEAN KOTOPbIX BbI3bIBAET OTAEbHbIA WH-
Tepec Tako CNOXHbIN 06bEKT, Kak Big Data — 6onbluue faHHble. licxoas U3 Ha3BaHUSA 3TOMO ABNEHNUS,
npesnonaraeTcs, uto peub nAeT 06 oueHb 60NbLINX 06beMax MHPOPMALK, KOTOPAS He MOXET 06pa-
6aTblBaTbCsA TPAZNULMOHHBIMI CNOCOBAMM N XPAHUTLCA B 0ObIUHbBIX Ha3ax AaHHbIX.

Habniogaetca ycuneHme BHUMAHWUA K aHanu3y 60MbWNX JAHHbIX CO CTOPOHbI YYaCTHUKOB rpa-
XAAHCKOro 060poTa C LeNb NPOrHO3MPOBaHUsA Cpoca U NpesnoxeHus, Bblbopa BapuaHTa no-
BENEHNA U COXPaHEHUs KOHKYPEHTOCNOCOBHOro npeumyliectsa. B yactHocTu, nytem u3BneyeHms
HEeOOXOAMMBIX PeLeHuiA U3 NPOAHANU3MPOBAHHBIX MACCUBOB AAHHBIX OHU KOPPEKTUPYIOT OXMAAHUSA
W CTPOAT NNaHbl. AHanu3 60NblMX AAHHbIX NO3BOMSAET NOMYUYUTb OTBET O NPUBEKATENbHOCTN U Ka-
yecTBe NPOAYKLMM, 3aNpocax noTpebuTenei, HAPyLWeHNN NPas Ha Pe3ynbTaTbl MHTENNEKTYaNbHOM
[eATenbHoCTH 1 ap.

YYaCTHUKI rpaaaHCKoro 060poTa 3aMHTePeCoBaHbl B aHann3e 60MbLUNX AaHHBIX U TOHUMAIOT X
UMYLLECTBEHHYIO LEHHOCTb. B CBA3M C 3TUM BO3HMKAET BOMPOC, B UeM Xe CYLWHOCTb Big Data n kakoB
X NPABOBOI PEXMM.

Kak n3BecTHO, 3-3a BbICTPOrO TeMNa TEXHONOrMUECKOro NPOrpecca 3akOHoAATeNAM BCE CNOXHee
CneanTb 3a M3MEHEHNAMU B 06LLECTBEHHbIX OTHOLIEHUAX U pearnpoBaTb Ha HUX BOBPEMS.

B 3aKOHOAATENbHBIX aKTaX OTCYTCTBYET CTAHAAPTHOE ONpefieneHue kateropuu Big Data, unn «6onblune
AaHHbIE», HO NOHATIE 06PABbOTKM TaKNX AaHHbIX pacKpbiBaeTCs B CTparerum pa3sutns MHOPMaLMOHHOMO
obuectsa B Poccuiickon Oenepauun Ha 2017-2030 rogpl, yTBepXaeHHON Yka3om Mpe3uaeHTa Poccuiickoil
®epgepaumm o1 9 mas 2017 r. N 203. CornacHo faHHOMY AOKYMEHTY 06paboTka 60MblUMX 06bEMOB JaH-
HbIX NMPEACTaBAAEeT 060 COBOKYMHOCTb MOAXOAOB, MHCTPYMEHTOB U METOAO0B aBTOMATUUECKOW 06pa-
GOTKN CTPYKTYPUPOBAHHON W HECTPYKTYPUPOBAHHON WHGOpPMALMK, MOCTYNatowen u3 60bLIoro Ko-
NUYECTBA Pa3nuuHbIX, B TOM UMCe Pa3PO3HEHHbIX UM CNABOCBA3AHHDBIX, NCTOUHUKOB MH(OPMALWK,
B 06bemax, KoTopble HeBO3MOXHO 06paboTaTh BPYUHYIO 33 PasyMHOe Bpems.

TeM He MeHee TONKOBaHUe NOHATUA BONbLUKMX AaHHBIX 6bIN0 AaHO B NpuUkase Pocctata ot 31 uions
2024 1. N 332: CTPYKTYypUpOBaHHbIE U HECTPYKTYPUPOBAHHbIE MACCUBbI MH(OpMaLK, KOTOpble Xa-
PAKTEPU3YIOTCA 3HAUNTENbHBIM 06BEMOM U BbICOKOW CKOPOCTbI0 06HOBEHUs (B TOM umMcie B pe-
KIUMe PeasibHoro BpeMeHu) AaHHbIX, UTo TpebyeT cneunanbHbiX MHCTPYMEHTOB U METOZ0B PaboTbl
¢ HumK (Hanpumep, MalwnHHOTO 06yueHus, data u text mining v T.n.)".

' Mpukas Pocctata «06 yTBepxaeHun hopm denepanbHoro CTaTucTUUECKoro HabniodeHus Ans opraHusaummn degepanb-
HOTO CTaTUCTUUECKOTO HabNiofeHNs 3a AeATeNbHOCTbIO B chepe 06pa3oBaHus, HayKu U NHHOBALWMI OT 31 nions 2024 1.
NO 332 (pea. ot 30.01.2025).
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B MogenbHOM 3aKoHe 0 LM(POBOM 3APaBOOXPAHEHUM, KOTOPbIA MPUHAT 14 anpens 2023 .
B I. CaHkT-leTepbypre, pacKpbiBAaeTcs MNOHATUE 6GONbWWUX [aHHbIX B cepe meanuuHbl. Tak,
noA 607bWMMM (MEANLIMHCKIAMIA) AAHHBIMU MOHUMAIOTCA HA6OPbI (MEANLIMHCKIX) AAHHBIX, KOTOPbIE
KnaccuuumpyloTca B NepByl0 ouepefb MO XapakTepuctukam o6bema, pa3Hoobpasms, CKOPOCTH
1 (M) M3MeHUMBOCTM U Npu 3TOM A9 3D(EKTUBHOTO XPaHEeHWs, aHann3a, 06paboTKIn TM60 MHOTO
ynpasneHus TPe6yloT NPUMeHeHUs CnewunanbHoM paclupeHHol (MacwTabupyemoi) MHdopMaLm-
OHHOW TEXHOMOTMM B 3APABOOXPAHEHUM WAU MH(OPMALMOHHO-KOMMYHUKALLMOHHON TEXHONOTUM
(makpoTexHonorum)

Takum 06pa3om, Bce UMEILLMecs pa3po3HeHHbIe onpefeneHns CyLWHOCT 60MblMX AAHHbIX CXO-
AATCA B HANMUUNM Y 3TUX AHHBIX HECKOMbKIX NAapaMeTPoB, TaK Ha3blBaeMblx 4V: 60NbLOK 06bem
(volume); pasHoobpasue (variety); Bbicokass CkOpoCTb U3MeHeHusa (velocity); TouHocTb (veracity)
(VCIOM, 2015, p. 156). s ocyuiecTeneHUs 06paboTKi 6ONbLUINX AAHHbIX CO3AAIOTCA 0CO6ble pac-
npefeneHHble CUCTEMbI XPaHeHNs faHHbIX, KOTOPble MO3BONAIOT UCNOb30BaTb BHElWHee (hainoBoe
NPOCTPAHCTBO CUCTEMbI XpaHeHUs AN 06PABOTKN AaHHBIX HA YCTPONCTBAX, BXOAALMX B BblUMCIN-
TeNbHbIA Knactep. bonblwme faHHbIe aKTUBHO UCMONb3YIOTCA NPeANpPUHUMATENSMI ANs aHanKu3a no-
KynaTenbCKoW CMoCOBHOCTM, MPOrHO3MPOBAHUA U AYAUTOPCKON feATeNbHOCTU. B HacToswee Bpems
aKTUBHOE BHUMaHWe TaKUM [aHHbIM YAenseT u rocyaapcrso.

CnepoBatenbHo, Big Data npeactaBnAloT co60M AaHHbIe, KaK CTPYKTYpUPOBAHHble, TaK
W HECTPYKTYpMPOBaHHbIE, NOCTYNaloLMe N3 MHOXECTBA Pa3HO06Pa3HbIX UCTOUHUKOB. 110 MHEHNIO
M. A. POXXKOBOW, 60MblUKe AaHHbIE BK/HOUAIOT BCE BO3MOXHbIE BUAbI lAHHbIX: Big Data — 310 Henpe-
PbIBHO MOCTYNAKWMIA U3 Pa3HbIX MCTOYHUKOB MOTOK OFPOMHBIX 06BEMOB Pa3HO06pa3HON MHGOP-
Mawuy (pasnuuHbix CBEAEHMIA U JAHHBIX), KOTOPbIE 06BEAMHAIOTCA C Y)Ke HAKOM/eHHbIM KON0CCanb-
HbIM Maccusom uHdopmauuu (Rozhkova, 2020, p. 46).

Cornawascb ¢ Tem, uto GoNblINE AaHHbIE — 3TO BCE-TakM WH(OPMALMSA, KOTOpas HAXO[UTCSH
B CTPYKTYPUPOBAHHOM UNU HECTPYKTYPUPOBAHHOM BUAe, HEOBXOAUMO ONPeAenuTb B 3TOM NOTOKE
[aHHble, ABMAKOLNECS NHTEPECHBIMU ANA CY6HEKTOB rPaXAaHCKUX NPABOOTHOLEHNN.

liTaK, HeCTPYKTYpUpOBaHHbIE AaHHble, ABNAACH YCNOBHbIM NMOHATUEM, BKIKOYAIOT B Ce6s Heob-
paboTaHHble Maccuebl MHGOPMaLUK 06LENOCTYNHOTO XapaKTepa, He OTBevawlne TpebOBaHNAM
KOHKPETHOCTW W ONpefeneHHOCTH, KOTOpble He MOryT 6biTb 06paboTaHbl CTaHAAPTHbIMKU 6a3amu
JaHHbIX UK B CUCTeMe ynpasneHus 6a3ami AaHHbIX. Ans rpaxpaHckoro 060pota MHTepec npeg-
CTaBNAT CTPYKTYpPUPOBaHHble laHHbIe, KOTOPble 06paboTaHbl, KOHKPETHbI, 060C06/EHbI U Npeg-
CTaBMAKOT UMYLLECTBEHHDIN UHTEpEC.

COOTBETCTBEHHO, COCTaBAAIOWMe BUAbI MH(OPMaLuK, dopmupytoLLe 60Mbline AAHHbIE, MOTYT
UMETb KOMMEPUECKYI0 LEHHOCTb, @ MOTYT He 06n1afaTb Takum NPU3HaKom. B cBo ouepefb, co3aa-
BaTbCs 60NbLUNE AAHHbIE MOTYT CyObeKTaMM FPaXAaHCKOTO NPaBa Kak B pamMKkax TPYAOBON feATeNb-
HOCTU (Hanpumep, 6a3bl AaHHBIX O COTPYAHMKAX), TaK U B TMUHbIX LenaX (Hanpumep, nHGopMaLya
13 aKKayHTOB B COLMANbHBIX CETAX) UM TEXHUUECKUMI YCTPORCTBaMN (Hanpumep, AaHHble reono-
KaLuu, NaHHble CYETUNKOB, ceHcopOB). Kak ykasbiBanu M. A. PoxxkoBa 1 B. H. [noHuHa, TexHuueckune
NCTOUHMKM (MHTEPHET Beleil, TPOMbILNEHHDbIA NHTEPHET, UCKYCCTBEHHDIA MHTENNEKT U MallMHHOE
o6yuenue) cosgatot 90% UHhOpMaLMK, COCTaBAAILLENA HONbLNE AaHHbIE, @ COLUANbHBIE NCTOUHU-
ku — nuwb 10% (Rozhkova & Glonina, 2020, p. 276).

2 MopenbHbli 3aKOH 0 LMPOBOM 3APaBOOXPAHEHNN — YUaCTHIUKOB CHI, NpuHAT 14 anpens 2023 . B 1. CaHkT-MeTepbypre
MocTaHoBNeHMeM 552 Ha 55-M NNeHapHOM 3acefaHnin MexnapiamMeHTCKoR accambnen rocyaapcTs — yuactHukos CHI).
https://iacis.ru/mod_file/p_file/1126
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Pa3Hoo6pa3ue cocTaBnstowen Big Data nHdopmauun He No3BONAET FOBOPUTL O €AUHOM Npa-
BOBOM pexuMe iaHHOro UMpoBoOro akTuea. Ha 3to 06CTOATENbCTBO YKAa3blBANOCh B CNeLnanbHOM
nutepatype. Tak, M. A. PoXKoBa CUMTAaeT HEBbINOMHMMOM 33fauen pa3paboTky CneLmanbHoOro npa-
BOBOTO pexuma Big Data, yka3biBas Ha Hanuuue rpajalum B NpeacTaBneHHbIX B ero COCTaBe AaHHbIX
(Rozhkova, 2020, p. 47). B cuny HEOAHOPOAHOCTI CYLIHOCTM 6OMbIINX AaHHbIX HE CHOPMUPOBANOCH
0[JHO3HAUHOW NO3NLMN 1 O UX NPABOBOM peXMUME.

TeM He MeHee B HayKe NMpeAOXeHbl CneaytollMe BapuaHTbl ONpeaeneHns nNpaBoBoi Npuposbl
1 NPABOBOr0 PEXMUMA PErynupoBaHmns 60NbLINX JAHHDIX.

1. OaHM yueHble npeanarailoT paccMaTpyUBaThb NPaBOBY NPUPOAY 6ONbLWMX AAHHBIX Yepe3 Npus-
My pe3ynbTaToB UHTENNEKTyanbHo feaTenbHocTy. Tak, A. 1. Ceprees u T. A. TepelieHKo, CpaBHUBaS
UMeroLMecs B rpaXaaHCKOM 3aKOHOJATeNbCTBE Pe3yNnbTaTbl MHTENNEKTYaNbHON AeATeNbHOCTU
1 NPUPABHEHHbIE K HUM 06BEKTDI, NPUXOAAT K BbIBOAY, UTO 60ONbLUME LaHHbIE He ABNAIOTCA Tpa-
AMLMOHHbIM 06BEKTOM UHTENNEKTYaNnbHOI cobcTBeHHOCTY (Sergeev & Tereshchenko, 2018, p. 121).
Mo MHeHuto . 3. AloieeBor, CbanaHCUPOBAHHOI SBNSETCA NO3ULMS, COMMACHO KOTOPOI 6oNblune
JaHHble 6yaYT NPU3HAHbI B KAYECTBE CAMOCTOATENbHO BUAA COXHbIX 06bEKTOB MHTENEKTYaNb-
Hbix npas (Ayusheyeva, 2023, p. 130). be3ycnoBHo, cpeau 60MbLIOTO MACCUBA MHGOPMALYM MOTYT
HaXoAUTbCA W 06BEKTbI, KOTOPbIE ABNAIOTCA pe3y/nbTaTaMu TBOPUECKON AeATeNbHOCTH, HO pac-
NPOCTPaHATb Ha BeCb 06bEM TaKOM MHAOPMALMN PEXUM Pe3ynbTaToB WHTENNIEKTYaNnbHOM fes-
TeNbHOCTW HeNpaBUNbHO, NOCKONbKY NPUPOAA AaHHBIX, COCTaBAAWMX Big Data, HeofgHOpoAHa.
Bmecte ¢ Tem cbop, aHanu3 u 06pa6boTka Big Data MoryT OCywecTBAATLCA C MOMOLLbIO CPEACTB
11 METO/I0B, KOTOPbIE ABMAIOTCA Pe3yNbTaTaMil UHTENIEKTYaNbHOM eSTeNbHOCTH.

2. [lpyrue cneumannctbl, OTMeYas HEeOAHOPOAHOCTb CTPYKTYpPbl 6GOMbWWX AAHHbLIX, Npepnara-
I0T paccMaTpuBaTh UX Kak komnnekc. Tak, f1. 10. BacuneBckas cuutaet, uto Big Data siBnsioTCs
€IMHbIM HeflenMbIM 06bEKTOM, WAeaNbHbIM MO CBOEW Npupofe, CYLWecTBYOWMUM B LUt PoBON
thopme, B CTPYKTYpe KOTOPOTO BbIAENAOTCA TaKMe 3MeMeHTbl, Kak TEXHOMOTUM UCKYCCTBEHHOTO
WHTenneKTa, nporpammbl Ans 3BM (06beKkTbl aBTOPCKOro npasa), NporpaMmmMHoe obecneyenne
1 anropuTmbl (HOy-Xay), TeXHUYeCKNe pelieHns (M306peTeHIns Kak 06beKTbl NaTeHTHOro Npasa),
undpoBas CTPYKTypupoBaHHas uHdopmaums u ap. (Vasilevskaya, 2024, p. 13). Mpu 3TOM OHa
OCTaBNSAET NepeyeHb CTPYKTYPHbIX INEMEHTOB OTKPbITbIM. A. M. JlanTeBa, 0THOCA 60nblIMe faH-
Hble K LM(POBbIM aKTUBAM, CKNOHSETCH K NPUMEHEHNI0 K AaHHOMY SIBMIEHUIO TaKKe KOHCTPYK-
LMKM UMYLLECTBEHHOTO KOMMNEKCA, KOTOPbIA MOXET COCTOATb U3 1) MH(OPMALMN U3 «CbIPbIX
NaHHbIX» (HE0BPabOTaHHbIX AaHHbIX) U Pe3ynbTaToB 06paboTKM (KOTOpble MOrYT 6biTb B TOM
ymMcne B OBELLECTBNEHHOIW hOpPMe); 2) NMYLLECTBEHHbIX NpaB (Hanpumep, UCKMIOUNTENbHBIX NPaB
Ha pe3ynbTaThbl MHTENNEKTYaNbHON AEATENbHOCTU, NPOrPaMMbl AN 3NEKTPOHHBIX BbIYMCIUTEND-
HbIX MaLuH (nporpammbl Ana IBM), 6a3bl aaHHbIX) (Lapteva, 2019, p. 100-101). besycnosHo, Takas
no3uuus 6nM3Ka K NpaBoBoi npupoze Big Data.

3. TpeTbs NO3ULNSA CBOAUTCA K NOHUMAHWIO 60NbLINX AHHBIX B KAUeCTBE MHGOPMALMOHHOI yCnyri
no céopy, 06paboTKe, aHANUTUKe W BU3yanu3auuu 60MbINX MACCUBOB AAHHBIX C LeNbio nony-
UeHUs HeoBXoAMMOM UHGOPMaLMK U 3HaHUIA. MHOXECTBO KOMNaHUiA B cdepe UHGOPMaLMOH-
HbIX TEXHONOIUIA U KOHCANTUHIA NPEAnaraloT Yycnyrin no coopy, aHanusy n 06paboTke AaHHbIX,
UX OUMCTKE U CTPYKTYPUPOBAHMIO, MPUMEHEHUIO aNTOPUTMOB MALIMHHOIO 06YYEHUs U aHANN3a,
WHTEpNpeTaLun pe3ynbTaToB U NPeA0CTaBNeHNI0 peKOMeHAALNA’. B JaHHOM Clyyae He camu Big
Data siBnsioTca npegmeToM AOrOBOPA, @ Pe3ynbraT Ux 06paboTKK, T.e. OUMILEHHbIE, CTPYKTYpU-

3 (m., Hanpumep, ycnyrv no o6pabotke aaHHbix (https://www.webformat.ru/services/bigdata/).

L4 ARTICLES



Liuchposoe npaso. Tom 5, N° 2, 2024, c. 40-52
C. H. Taraesa, 3. M. fatuatynnuta [/ bonblune AaHHble U NEPCOHANbHbIE AAHHbIE

POBaHHbIE lAHHbIE, NONYUEHHbIE MPYU MOMOLL UHTENNEKTYaNbHbIX CNOCOGHOCTEN CNeLUanucToB,
BO3/1EMCTBYIOLNX HA GOMblIME MACCMBbI MH(OPMALIMOHHbIX NOTOKOB, MHTEPECHDI ANf YUACTHU-
KOB rpa¥aaHCKoro 06opoTa.

AHanu3 npepcTaBneHHbIX NO3ULMIA NOKa3biBaeT, YTO GOMblKMe faHHbIE HeNb3s PaccMaTpuBaTh
KaK efuHblii 06bEKT NPaBOBOMO PerynupoBaHins. IT0 CIOKHOE ABNEHME, BKIKUAIOLLIEe Pa3NiuHble
BUZbI NH(OPMALN, KXKbII U3 KOTOPbIX MOXET UMETb CBOW NPABOBON PEXMM.

TekyLwan AnCKyccus 0 NpaBoBoi NPUPOoAe 60MbLUNX AAHHBIX HE NpUBeNa K HOPMUPOBAHIIO eANHON
NPaBOBOI NO3MLMK. ITO CBA3AHO C HECKONbKMMI (haKTOPAMU: KOMMNEKCHOW CTPYKTYPORl 60NbLINX
[aHHbIX, LUMPOKOIA MHTEPNPETALMEN UX CYLLHOCTY, KOTOPAs BKMIOUAET He TOMbKO HAOPMALMOHHYIO
COCTABNAIOLLYIO, HO W TEXHUYECKYIO WH(PACTPYKTYPY — 060PYAOBAHUE U MPOTrPAMMHbIE PeLIeHNS,
Heobxoaumble Ans 06paboTKN 1 aHaNN3a MaclTabHbIX NH(OPMALMOHHBIX MACCMBOB.

Mpw aHanu3e NpaBoBOro PerynupoBaHus 6ONbLINX AAHHBIX U NEPCOHANbHBIX JAHHBIX HEOOX0AM-
MO YETKO pa3rpaH1umUBaTh 31 KaTeropui. ECv NpaBoBOiA peXxumM nepcoHaNbHbIX AaHHbIX OnpefeneH
3aKOHO[ATENbCTBOM U MMEET ICHYI0 CTPYKTYPY PerynupoBaHus, 1o 60/blume faHHble NPefCTaBAsioT
o060l 6onee WNUPOKOe SBNEHNE, BKIKUAIOWEES pa3NMuHble BUAbI MHGOPMALMN C pa3HbIM NpaBo-
BbIM peXuMOM. Mpy 3TOM NepCcoHanbHble AaHHble MOTYT 6bITb YACTbi0 HOMbWMX JAHHBIX, HO HE HA0-
60poT. Takoe pasrpaHuyeHne BaXHO ANS NPABUAbHOTO MPUMEHEHUS COOTBETCTBYIOLMX NPABOBbIX
HOPM 1 MEXaHWU3MOB 3aLLNTbl NPaB CYOHEKTOB.

Mpw paccmoTpeHun Npobnembl 60MbLWKMX AAHHDBIX CNEAYET YUNTbIBATb ABA MOMEHTA: BO-NEPBbIX,
6onblme AaHHble — 3T0 WHGOpMaLMs, KOTOpas NoayyeHa ANsA aHanusa u 06paboTkm uan nony-
ueHa B pe3ynbTaTe aHanM3a U 06pabOTKM C MOMOLLbK) TEXHUYECKUX YCTPOMCTB M NPOrpaMMHOr0
06ecneyeHus; BO-BTOPbIX, 3T0 TEXHONOTMM 06PabOTKI 6ONbLIMX AAHHbIX. IMEHHO «HEBO3MOXHOCTb
CylwecTBOBaHUA Big Data 6e3 CBOEro matepuanbHOrO HOCUTENs — KOMMbIOTEPHOMO YCTPOMCTBA
C COOTBETCTBYIOWMM MPOrPaMMHbIM ObecreueHnem (COBOKYMHOCTbIO OMpeeseHHbIX Nporpamm)
W UCKYCCTBEHHbIM MHTENNEKTOM (HOBbIM UHHOBALMOHHbBIM MPOAYKTOM UHTENEKTYaNbHOM AesTeNb-
HOCTM)» (Vasilevskaya, 2024, p. 13) no3Bonuna 0603HauaTb TEPMUHOM «00/bLUNE AAHHbBIE» HE TOMb-
KO 06bEeKT — MH(OPMALIMIO, HO 11 METOABI U CMOCOOLI BO3AENCTBMA HA 06DBEKT. Ha JaHHbIA MOMEHT
CNOXHO rOBOPUTb O MPABOBOM PeXUME 6ONbLUNX AAHHbIX, NOCKONbKY 6ONbLINE MACCUBbI PA3HOPOS-
HOW UHOPMALLMM HEe ABNAKOTCA 060CO6NEHHBIMU U OFHOPOAHBIMY; 3@ UCKNIOUEHUEM OTAEbHBIX CO-
CTaBASAIOLMNX, TPOrPAMMHble MHCTPYMEHTbI, MCMONb3YeMble AN 06pabOTKM 1 aHanM3a uHdopmaLmum,
ABNAKTCA pe3ynbTaTaMi MHTENNEKTYanbHON AesTenbHOCTU. Ha AaHHbIA MOMEHT HET HEOBXOAMMOCTY
onpenensTb NPaBOBON WHCTPYMEHTApUiA, KOTOPbIA NO3BOMUT AOCTUUL NPABOBbIX Leneil perynupo-
BaHUA M COLMANbHO 3HAUMMOrO pe3ynbTaTa BCEro Komniekca 60MblNX AAHHbIX, COOTBETCTBEHHO,
HeaKTyaneH BOMpPOC 0 3aLyuTe NpaB HA TaKOM MHOTOACMEKTHbII 06BbEKT. B CBOIO ouepesb, npeacTas-
NAIET UHTEpPEC YCTaHOB/EHME NPABOBOO PEXMMA C YYETOM €ro CNeLMMUKN ANs KKAO0T0 OTAENbHOIO
3IEMEHTA, COCTaBAALWEr0 60MblUIME fAHHbIE.

[ipyroii MOMEHT, Ha KOTOpbIA CTOMT 06PaTUTb BHUMAHWE, — TO, UTO PEe3yNbTaT c6Opa, aHanu-
33 1 06paboTKM 60MbWKMX AAHHBIX NPEACTABNAET MMYLLECTBEHHbIN MHTEPeC AN Cy6bEKTOB rpa-
XAAHCKOro 060pOTa U MOXET ObITb NPefMETOM FpaXaaHCKO-NPaBOBbIX JOrOBOPOB, B CBA3M C UEM
B HayKe aprymeHTUpyeTcss HeoOXOAMMOCTb KOHKPETHO-OMpefeneHHON pernameHTaLuu [oro-
BOPHBIX YCMOBUI U OTPaHMUEHNI JeSTeNbHOCTI No c6opy, 06paboTKe, MCNONb30BAHUIO lAHHBIX
(Antipova, 2021, p. 157).

EcTecTBEHHO, MCNONb30BAHME TEXHONOTMM GONbLINX AAHHBIX HE JOMKHO HApyWaTb MMetLme-
CS PEXMMbI MO 3alLuTe NPaB Cy6beKTOB NPABOOTHOLIEHWIA, U B )OKYCE NPABOBOrO PerynnmpoBaHus
[OMKHO ObITb 06ecneyeHne 6anaHca MHTEPECOB YYACTHUKOB NPABOOTHOLEHNI.
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AkTyanbHoW npo6nemoil ABNAETCA AOCTaTOUHAA M HEOHXOAMUMAA MOfENb PerynupoBaHUs OTHO-
LEHNN, CBA3AHHBIX C 6ONbWMMI JAHHBIMK, KOTOPbIE MOTYT COfEPXaTh B Ce6e 1 NepCcoHaNbHble AaH-
Hble rpa¥aaH. B cuny Toro, uto 0AHOM U3 COCTABNSAIOWMX 6ONbLIMX AAHHBIX SBASAIOTCS NEPCOHANbHbIE
AaHHble (PU3nYecKux NuL, Ans KOTOPbIX 3aKOHOAATENbCTBO YCTAHOBUIO PEXUM OTPAHUUYEHHOTO f0-
CTyNa, cocTaB Big Data pa3HOpozeH, COOTBETCTBEHHO, BKMIOUAET B Ce651 0GbEKTbI C pa3NMUHbIM PEXM-
MOM NPaBOBOro perynuMpoBaHus. Ho Hanbonee yperynupoBaHHOM COCTaBAAIOLEN 6ONbLMX AAHHBIX
ABNAIOTCA MMEHHO NepCOoHaNbHble iaHHble, K 06pabOTKe KOTOPbIX 3aKOHOAATENbCTBO NPEfbABAAET
0C06ble TpeboBaHMs.

B coBpemMeHHOM poCCcinckon NPaBoBOM CUCTEME «NEePCOHANbHbIE AAHHbIEY NPEACTABASIOT 06O
CNOXHYI0 1 MHOTOTPaHHYK0 NPABOBYK) KaTEropuio, UMeKLLYI0 NPUHLMNNANbHOE 3HAUeHWe Ans 3a-
WuTbI NpaB 1 cB0o6Op rpaxaaH. NpaBosas NPUPoAA NepPCoHaNbHbIX AaHHbIX ONPEAENSAETCA KOMNNEK-
COM HOPMaTWUBHO-MPABOBbLIX AaKTOB, CPeAN KOTOPbIX KNtoueByio ponb urpaet MenepanbHblil 3aKOH
«0 nepcoHanbHbIX JaHHbIXY",

Opuamnueckasn cywHOCTb NepCOHaNbHbIX AaHHbIX 3aKMIOYAETCA B UX 0COBOM CTaTyce Kak UH(Op-
MaLyK, HaNPAMYIO CBA3AHHOMW C KOHKPETHbIM (hU3MUeCKMM NNULOM WU TPebylolen CreunanbHoro
NPaBOBOro PeXMMa 06paboTKM 1 3aWnTbl. NIPUHLUNNANBHBIMU XapaKTEPUCTUKAMN NEPCOHANbHbIX
AaHHbIX ABNSAOTCA:

1) MHAMBMAYaNM3aLMA CyGbEKTA, BOSMOXHOCTb MPAMON MW KOCBEHHON MAEHTU(NKALAN NNUHOCTY;
2) CTporo uenesoi xapaktep cbopa v 06paboTKu MH(OPMALUK;
3) Heo6xoAMMOCTb NONYYEHNA COrnacus CybbekTa Ha 06paboTKy NepCoHaNbHbIX AaHHbIX.

MpaBOBON PeXMM NEpPCoOHaNbHbIX AaHHbIX NPeAycMaTpUBAET XecTkue TpeboBaHus K ux cbopy,
XpaHeHuto, nepefaye 1 YHUUTOXEHMIO. OnepaTopbl NEPCOHANbHbIX AaHHbIX HECYT NOMHYI KpPUAN-
YeCKylo OTBETCTBEHHOCTb 33 HapyLleHWe YCTAaHOBNEHHOTO MOPAAKA, BKAKOUYAA aAMUHUCTPATUBHYIO
11 YTONOBHYI0 OTBETCTBEHHOCTD.

BaXHbIM acnekToM NpaBOBOW NPUPOALI NEPCOHANbHBIX AHHbIX ABNAETCA UX AeNeHne Ha obLe-
AOCTYNHblE U KOH(UAEHLMANbHBIE, UTO ONPEfeNsieT Pa3NuuHbIe PEXMMbI NPABOBON 3alWMTbl. 0C060
UYBCTBUTENMbHbIE KAaTEropuu MEepPCOHANbHbIX AAHHbLIX, TaKMe KaK OGMOMETpUYECKUE WAN AaHHble
0 COCTOAHWN 3[0POBbS, UMEIOT MAKCUMaNbHO CTPOTWA PEXMM MPaBOBON OXpaHbl. Tak, cornac-
HO n. 3 cT. 3 QefepanbHOro 3akoHa «O NepCcoHANbHBIX AAHHBIX» NOA 06PABOTKONM NepPCOHaNbHbIX
AaHHBIX NOHMMAETCA N060e AeNCTBUE UM COBOKYMHOCTb TaKWUX AENCTBUIA, KOTOPbIE COBEPLIAIOTCS
KaK C MCMONb30BaHMEM CPEACTB aBTOMaTM3aLmK, Tak n 6e3 ux UCcnonb3oBaHus, BKIKUas coop, 3a-
MUCb, CUCTEMATU3ALMIO, XPaHeHWe, yTouHeHne (06HOBNEHIe, N3MEHeHNE), U3BNIeUEHNe, UCMOMb30-
BaHue, nepegauy (pacnpocrpaHeHue, npefoctasneque, 4oCTyn), obesnuunsaxue, 610KMPOBaHIE,
VAANeHue, YHNUTOXeHNE NepCoHanbHbIX AAHHbIX. Ncxoas U3 3TOro onpefeneHus MOXHO CAenatb
BbIBOZ O TOM, UTO /1060€ AeNCTBIE C NePCOHANbHBIMMU AHHBIMI BYAET ABAATHCA UX 06PABOTKOIA.

Kakum o6pa3om 3aKkoHoAaTenbcTBo Poccuiickoit MefepaLyun perynupyer 060poT nepcoHanbHbIX
AAHHDBIX B KOHTEKCTE NCMONb30BAHNS TEXHONOTUIA 6OMbLMX JAHHBIX, KOTOPbIE N03BONAKT 06pabaThi-
BaTb 11 aHANN3MPOBATb UH(OPMALLI0 HE TOMbKO O MPOM3BOACTBEHHDIX NPOLECCax, HO M O (hu3nve-
CKUX NnLax (Cy6beKTax nepcoHanbHbiX AaHHbIX)?

Mpu aHanuse ycnoBuil 06paboTKM NEePCOHANbHBIX AaHHbIX CNeAYeT YAenuTb 0C060e BHUMAHNE
NPUHLMNAM 3aKOHHOCTH, OTPAHNYEHUA Lienu 06paboTKM N MUHMMU3ALMN 06PaBaTbiIBaEMbIX AAHHbIX
B CBETE MCMOMb30BaHMNS TEXHONOMMI HOMbLINX AAHHbIX. [JaHHbIE MPUHLMMbI BbIGPaHbI NCXOASA U3 Cle-
AYIOLMX OCHOBaHMIA: Npu 06paboTke 0CO6bIX KATeropuin NepCoOHaNbHbIX AAHHbIX BOSHUKAET BONPOC

“  (epepanbHblii 3aKoH «O NepCoHabHbIX AaHHbIX» 0T 27 utons 2006 r. N2 152-(3. C3 PO, 31.07.2006. N2 31 (u. I). Cr. 3451.
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3aKOHHOCTU 06pabOoTKM TaKMX AaHHbIX, COOTBETCTBUSA Lieneil chopa TaKuX faHHbIX LensM 06paboTky,
MUHUMN3ALLMM NEPCOHANbHBIX AAHHbIX, B TOM UMCIe BO3MOXHOCTU UX 06€3N11YMBAHUS NPK OCYLye-
cTBNeHUM 06paboTkn. Kpome TOro, npeanaraeTcas paccMOTPeTb BOSMOMHOCTb MPUHATUA pelleHnid
Ha OCHOBAHUM UCKNIOUMTENBHO aBTOMATM3MPOBAHHON 06PabOTKM NEPCOHANbHbIX AaHHbIX C UCMOMb-
30BaHNEM TEXHONOTUM BONbLINX AAHHDIX.

CornacHo ctT. 5 ®epepanbHoro 3akoHa «O NepcoHaNbHbIX AAHHLIX» COfepwaHue u 06bem 06-
pabaTbiBaeMblX NepPCOHaNbHbIX AAHHbIX JOMKHbI COOTBETCTBOBATb 3aSIBNEHHbIM LesM 06paboTku,
a Takxe 06pabaTbiBaeMble NepCoHasbHbIe JaHHbIE HE AOMKHbI BbITb N36BITOUHBIMM MO OTHOLIEHMID
K 3asIBNIEHHbIM LiensiM nx 06paboTku.

Ha aHanoruyHbIx nonoxeHusax 6asmpyetca npaBoBas 6asa 0 NepcoHaNnbHbIX JAHHbIX HEKOTOPbIX
3apYyBexHbIX CTPAH U UX 06beanHeHni. Hanpumep, B cT. 5 PernamenTa N2 2016/679 «O 3awute dusn-
YeCKuX nuu, npu 06paboTke NepcoHanbHbIX AAHHbIX U 0 CBOOOAHOM 06PALLEHMN TaKIUX AAHHDBIX, @ TaK-
e 06 oTMeHe [lupekTusbl 95/46/EC» 3aKpenneHo, UTo NepcoHanbHble JaHHbIE JOMKHbI COBUPATbCS
AN KOHKPETHbIX, OTUYETANBBIX W 3aKOHHDBIX LieNel 1 He 06pabaTblBaTbCA B NOCAeaYIOLEM HeCoBME-
CTUMbIM C 3TUMU LiensimMu 06pasom’.

[ina obecneyeHus MpUHLMNA NPO3PAUHOCTM 0OPAOOTKM MEPCOHANbHBIX AAHHbIX B KOHTEK-
cTe 60/blKMX AAHHBIX ONEPaTop WNU KOHTPONNep AOMKeH 06eCcneunTb ACHOE U NOHATHOE Npefo-
CTaBneHue MHopMaLmMm CyobekTam 0 Liensx 06paboTkm X AaHHbIX. ITO NpegnonaraeT paspaboTky
W AOKYMEHTUPOBAHME NONAUTUKN 06paboTKN NepCOHANbHBIX AAHHbIX U COMMAcKiA ¢ yueTom Tpe6oBa-
HWI 3aKoHOAATeNbCTBA. OCYLeCTBAEHUE KOHTPONA Hajl AaHHbIMI CNOCOBCTBYET B3aMMHOMY f10Be-
pUI0 MeXAy OnepaTopom K Cy6beKToM, a TakKe NO3BONSAET CYObEKTY COXPaHATb OCBEAOMNEHHOCTb
11 ynpaBneHne CBOUMI JaHHbIMU, BKNIOYAs 06paboTKy 601blwnx 06beMoB UHGOpMALML.

TeMm He MeHee TeXHONOrUI MALIMHHOTO 06YUeHNs 3a4acTyio BbIXOAAT 3a Npeaenbl OfHON NoCTaB-
NEeHHON Lienn 06paboTKu, B CBA3M C YeM ONepaTop Kaxabli pa3 Npu 06HAPY)KEHUN B paMKax CBOMX
CUCTEM GONbLINX JAHHBIX HOBbIX LieNner 1 cnoco6oB 06paboTKM JOMKEH YBEAOMAATb CYyOGbEKTOB Nep-
COHANbHbIX AHHbIX 06 U3MEHEHUAX.

Ecnm npouecc 06paboTKM NepcoHanbHbIX JaHHbIX He BYAEeT NPOBOAUTLCA CO CTPOrMM Cobnioae-
HUEM YCTAaHOBNEHHbIX LieNel 1 METOf0B, 3TO MOXET NPUBECTY K HAPYLIEHUI0 TPeBOBAHNIA 3aKOHHO-
CTU 06pPabOTKIU U NPUBNEUEHUIO K OTBETCTBEHHOCTU COMMACHO OTEUECTBEHHOMY U eBponenckomy
(B cnyuae, ecnu B MaccuB 60MbLINX AAHHbIX NONANK NMePCoHabHble AaHHbIe rpaxaaH EBponbi) 3a-
KOHOAATeNbCTBY. MpyU U3MEHEHMN Lenel 06paboTKu HEOBXOAMMO YUNTbIBATb TAKXKE KaTeropuio 06-
pabaTblBaeMblX AaHHbIX, MOCKOMbKY 3aKOHOM 3anpeLLeHo UCnonb30BaHNe NepcoHanbHbIX AAaHHbIX
ANA ApYrux Lener, He npeayCcMOTPEHHbIX HA HauanbHOM 3Tane W He COBMECTUMbIX C U3HaUaNbHOIA
Lenblo. [lencTBUTENbHO, CYWECTBYIOT ONpefeNeHHble UCKNIOUeHNs U Lenu o6paboTku nepcoHanb-
HbIX JAHHBIX, KOTOPble MOTYT 6bITb PACCMOTPEHbI KK COBMECTUMbIE C TepBOHaUanbHON LieMbio c6opa
JaHHbIX: NY6ANYHbIE MHTEPECDI, HAYUHbIE UAU UCTOPUYECKNE UCCE[0BAHUS U CTAaTUCTUUECKME Lienn.

Bnpouem, onepatopbl JOMKHbI CTPOro C/iefoBaTb 3aKOHOAATENbCTBY O NEPCOHANbHbIX AAHHbIX
1 CO6MI0AATb NPUHLMNBI 06PaBOTKM AaHHbIX, TaKMe KaK NPO3PaYHOCTb, aKKYPATHOCTb U HAfLE@XHOCTb.
Naselikn B perynupoBaHuM 06paboTKM GOMbLINX AAHHBIX HE JOMKHbI UCMOMb30BaTbCA AN 06X0-
[a 3aKOHa WM HapyleHWa npas rpawgad. Ecnn onepartop nnaHupyet UCNonb3oBaTb NepcoHasb-
Hble AaHHble ANA Lenen, He YKa3aHHbIX B U3HAUaNbHOM COMNAcMu CyGbekTa AaHHbIX, HE06X0AMMO
NPOBECTU aHaNKU3 COBMECTUMOCTU HOBbIX LieNen C Lensmin NnepBoHauanbHol 06paboTku. B cnyuae

5 Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons
with Regard to The Processing of Personal Data and On the Free Movement of Such Data, And Repealing Directive 95/46/
EC (General Data Protection Regulation), 2016 0J (L 119).
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COMHEHMI NN PA3HOMACKUI PEKOMEHAYETCS NOMYYUTb COracue Cy6beKTa JaHHbIX Ha HOBYIO Lieflb
06paboTKL. B LLenom Heo6XOAMMO TLATENbHO U OTBETCTBEHHO MOAXOAUTb K 06paboTKe nepcoHanb-
HbIX flaHHbIX, COBMIOAAS 3aKOHbI 1 NPaBa rPaX/aH Ha 3alluTy UX NNUHOW NHGOpMaLuN.

Takoe UCKNKOUEHWe CAenaHo, Hanpumep, ans 06paboTKU NepcoHanbHbIX JaHHbIX, KacalowWmxcsa
COCTOSIHUS 3[10POBbS, MOMYUYEHHBIX B pe3ynbTaTe 06€31NUNBaHNA NEPCOHANbHbIX AaHHbIX, KOTOpOe
AOMNYCKAETCA B LieNsX noBbiweHus 3deKTBHOCTI rocyAapCcTBEHHOIO UM MYHULMNANBHOTO YNpaB-
NeHns, a TaKKe B UHbIX Lensx, NpesycMoTpeHHbIX tefepanbHbIMI 3akoHaMmu oT 24 anpens 2020 T.
NO 123-03° n ot 31 utons 2020 r. N© 58-03, B nopsAAKe M HA YCNOBMAX, KOTOPbIE YCTAaHOBMEHbI YKa-
3aHHbIMK (hefiepanbHbIMU 3aKoHaMK. OjHAKO peub MAET 06 06€3NNYEHHDBIX JaHHbIX, TAKUM 06pa3om,
06paboTKa NepcoHaNbHbIX JAHHBIX B paMKax MoAyueHNs CTaTUCTUYECKNX faHHbIX 6e3 06e3nnunBa-
HUA 3anpeLyeHa.

Cnegyetr OTMETMTb, UTO WUCMONb30BAHME GONbLWMX AAHHBIX AN OPUAMYECKN 3HAUUMBIX peLle-
HUI TpebyeT 00601 OCTOPOXHOCTI. BaxHO MOHUMATb, UTO 06PABOTKA AAHHBIX C LENbIO CTATUCTH-
UeCcKoro aHanusa | UCMonb3oBaHNe UX ANA NPUHATIAA pPeLieHuid, Hanpumep B cepe TapreTUpoBaH-
HOW peKnambl, UMeIOT Pa3fiuHble NPaBoBble NOCNeACTBUA. [103TOMY HEOHXOAMMO YUUTbIBATb ITOT
HI0AHC NPYU UCMONb30BaHMM BOMbILMX AAHHBIX AN KOHKPETHbIX Leneid. Hanpumep, B8 GeaepanbHom
3aKoHe «0 nepcoHanbHbIX JAHHbLIX» MPAMO 3amnpelieHo MCNob30BaHNe NepCOHaNbHbIX AAHHbIX
B LieNAIX NPOABWXEHNS TOBAPOB, PaboT, YCIyr Ha PbiHKe NyTeM OCYLEeCTBNEHUS NPAMbIX KOHTAKTOB
C NOTEHLMaNbHbIM NOTPE6UTENEM C NOMOLLbI0 CPEACTB CBA3M, A TAKXKE B LENAX NONUTUUECKON arnTa-
uuu 6e3 npenBapuTeNbHOrO COMNacka Ha Takylo 06paboTky.

OfHNUM M3 BAXHbIX NMPUHLMMOB LENEBOr0 OrpaHuueHus ABASETCA 0653aHHOCTb onepaTopa He fA0-
nyckatb 06beanHeHUs 6a3 AaHHbIX, COAEPKALLMX NepCoHanbHble AaHHble, 06paboTKa KOTOPbIX OCY-
LECTBNAETCA B LiENsX, HECOBMECTUMbIX Mexay co6oil. bonee Toro, cornacHo CT. 25 PernameHTa
N2 2016/679 un ct. 18.1 DenepanbHOro 3akoHa «O NEPCOHANbHbLIX AAHHBIXY, ONEpPaTop AOMKEH Npu-
MEHATb COOTBETCTBYIOLLME TEXHNYECKME M OpraHM3aLoHHbIe Mepbl Ans obecrneueHns atoro. B pam-
Kax 60MblUMX AaHHDBIX, TPEACTABAAOLLNX COBON He CTPYKTYPUPOBAHHYIO B IPUBLIYHOM NOHUMAHNN B3y
[JaHHbIX, TaKoe NPaKTUUEeCKU HEBO3MOXHO 1 KaK MUHMMYM 3KOHOMUUYECKN HeLlenecoobpasHo.

C yueTom NpuHLMNA MUHUMU3ALMM JAHHbBIX ONepaTop A0MKeH 06pabaTbiBaThb TONbKO Te AaHHbIE,
KOTOpble HEOHXOANMbI U A0CTaTOUHBI ANA [OCTUKEHUA 0603HAUeHHbIX Lenei. icxoaa U3 npsamoro
yka3aHns QegepanbHoro 3akoHa «O nepcoHanbHbIX AaHHbIX», 06pabaTbiBaemble NepCOHaNbHble
JaHHble He JO/MKHbI 6bITb N3ObITOUHBIMI MO OTHOLIEHWNIO K 3asABNEHHbIM Liensim ux 06pabotku. Coop
NepCOHaNbHbIX JAHHBIX A0MKEH ObITb OrPaHUUeH KOHKPETHbIM 06EMOM CBEAEHNN, KOTOPbIA HE06-
XOAUM NS AOCTIKEHUS 3aABNEHHbIX Lenen 06paboTku. C yuetoM AaHHOMO NPUHLMNA HeponycTu-
MO cobupartb cBefieHus B 60/blueM 06bemMe B HafieX[e, UTO 3TI AaHHble KOraa-HUoYAb NpuroasTcs.
Bo3HMKaeT NpaBoBas KOMMU3NA MEXAY NPUHLMNOM 60MbLINX AAHHBIX 1 MPUHLMNOM MUHUMUA3ALMN
NepcoHanbHbIX AaHHbIX. lAHHOE HECOOTBETCTBME HEOQHOKPATHO OTMEeYanu uccnesoBatenu, Hanpu-
mep C. B. ConoskuH (Solovkin, 2023, p. 97) u 0. N1. Anchepos (Alferov, 2023, p. 169), NOCKONbKY cama
OCHOBA 6ONbLINX [AHHbIX 3AKNIOUYAETCA B COOPE KaK MOXHO 6OMbLIEr0 KONMYECTBA NePCOHANbHbIX
AaHHbIX 32 eNHNLY BPEMeHN.

6 (MepepanbHblil 3aKOH «O NpOBEAEHMM IKCNEPUMEHTA NO YCTAHOBNEHIIO CMELMANbHOTO PerynnpoBaHns B Lensx cosaa-
HUS HEOOXOANMbIX YCNOBUI ANs Pa3paboTKu 1 BHEAPEHUS TEXHONOTMI UCKYCCTBEHHOTO MHTENNEKTa B Cy6bekTe Poccuin-
ckoil Defepaumun — ropoge deaepanbHoro 3HaueHns Mockse 1 BHECEHUM 3MEHeHNI B cTaTb 6 1 10 DesepanbHoro
3aKoHa «O nepcoHanbHbIX AAHHLIX» OT 24 anpens 2020 . N 123-03. C3 PO, 27.04.2020, N@ 17, cT. 2701.

7 (epepanbHbli 3aKoH «06 IKCNepumMeHTanbHbIX NPABOBbIX pexumax B chepe UMdpoBbIX MHHOBALMI B Poccuiickoin De-
Aepaumuny ot 31 nions 2020 r. N 258-03. €3 PO, 03.08.2020, N2 31 (yactb 1), cT. 5017.
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Kpome TOro, BO3HMKaOT BOMPOChI OTHOCUTENbHO NMPUHLMANA MUHUMN3ALMN XpPaHEHNS UHGOpMa-
LN B CBA3M C MOCTOAHHBIM Pa3BUTUEM TEXHONOTNI 06PA6OTKM iaHHbIX. BO3MOXHOCTb anbTepHaTHB-
HOTO aHa/NN3a y)xe COBPAHHbIX JAHHbIX MO Pa3yMeBaeT HE0OX0[UMOCTb UX JONTOCPOUYHOIO XPaHEHMS
onepatopom. MexaHu3m UCKNoueHns 06paboTKN AaHHbIX AN CTAaTUCTUUECKNX Lieneil orpaHuunBaeT
NpUMeHeHNe JAHHOTO NPUHLMNA B KOHTEKCTe GONblMX JaHHbIX. PeKkOMeHAYeTC M3MeHeHue npa-
BOBOI0 perynupoBaHns MCNonb3oBaHNA NPUHLMANA MAHUMN3ALNN JaHHbIX B OTHOWEHUN 6ONbLINX
AaHHbIX, BK/IOYas perynmpoBaHue oTaeNnbHbIX acneKToB 06paboTKM NepcoHanbHbIX AAHHbIX, BXOAS-
LMX B COCTAB 6OMbLINX JAHHbIX.

OCHOBHOW NPUHLMN, OTPAXEHHDIN B CT. 6 PefepanbHOro 3akoHa «O NepcoHanbHbIX JAHHbIXY, —
370 HanNune NPaBOBOr0 OCHOBAHMUSA AN 06PAabOTKM NePCOHANbHBIX fAHHbIX: NGO NMUHOE cornacue,
nM60 3aKOHHOE 0CHOBaHMe /1 06paboTKM 6e3 Hanuuua cornacus Ha 06paboTky. B cnyuae ¢ TexHo-
norusAimm 6oNbLIMX JAHHBIX MONYYEHNUE COrnacus Ha 06paboTKy Y KaxAOro CybbekTa nepcoHanbHbIX
JaHHbIX 3aTpyAHUTENbHO. B cooTBeTcTBUM €O CT. 9 MeaepanbHOro 3akoHa «0 NepcoHaNbHbIX AaH-
HbIX» COrNacue JOMKHO CoAepXaTb 6OMbLIOK NepeUeHb PEKBU3UTOB 1 JOMKHO 6bITb AaHO B hopMe
OT/LeNbHOro JOKYMEHTa, a He B KauecTBe, Hanpumep, NPUNOXKEHUS K JOTOBOPY, UTO YCNOXHAET 06pa-
60TKY UHGOPMALWMK C MOMOLLbIO BONbLIMX AAHHDIX.

Jkcnnyaraums 60nbLWNX JAHHBIX MOXET MPUBECTU K TOMY, UTO pe3y/bTaTbl aHanu3a AaHHbIX ByayT
COZepXaTb KaTeropuu NepcoHanbHoOM UHOPMaLLMK, KOTOpble paHee He paccMaTpuBanuch Kak Ta-
KoBble. Hanpumep, aHanu3 CNncka noKynok MOXeT packpbliBaTb UHGOPMALYI0 O 310POBbE UENOBEKa,
yTO NOANAAAET NOJ CNEeLyanbHYH KaTeroputo NepcoHanbHbIX AaHHbIX. TEXHONOTMN GONbLINUX JAHHbIX
0611afaloT CBONCTBOM CIMIAXIUBATb PAa3fuNs MeXaY Pa3HbIMU KaTeropusiMi nepcoHanbHbIX AaHHbIX.
C yueToM 3TON 0COGEHHOCTU HEOHXOAMMO NepecMoTPeTb NPABOBOE PErynupoBaHue ans coanaHcu-
POBAHHOTO YueTa WHTEPECOB NpeanpuHMMaTeneid, 06pabaTbiBalolWwmx 60MblIMe AaHHbe, U 06Le-
CTBEHHbIX NIHTEPECOB 3aLUTbl NEPCOHANbHbIX AAHHbIX PA3NNUHBIX KATEropuil.

B cBA3M € Tem, uTo B CUCTEMAX 06PABOTKM 6OMbLINX aHHBIX HAKANMBAETCS 3HAUNTENbHBIN 06bEM
WHOpMALMK O TPAXKIAHNHE, BAXHO ONpeaennTb NPaBOBON PEXUM Takol WHGOPMALMU 1 MEXaHN3-
Mbl 3aLMTbl NPaB CyOGbEKTOB MEPCOHANbHBIX AaHHbIX. MepcoHanbHble AaHHble, ABNAACL HeMaTepu-
anbHbIM 61arom, He MOYT GbITb 0GHEKTOM NpaBa CO6CTBEHHOCTM COTMACHO [OKTPUHE POCCUICKO-
ro rpaXaaHCKoro npaea. BMecTo 31oro cneayet roBopuTb O KOMNMEKce NpaB Cy6bekTa NepcoHanbHbIX
AaHHbIX HA 3aWWMUTY U KOHTPO/b 3a UX 06pabOTKOM, a Takke 06 06513aHHOCTAX ONepPaTopoB No obecne-
ueHmMto Ux GesonacHocTu. Mpu 3TOM pe3ynbTaTbl 06PABOTKI 1 aHANN3a NEPCOHANbHbIX AAHHbIX MOTYT
NPeACTaBATb KOMMEPUECKYH LEHHOCTb /11 ONepaTopoB Taknx CMCTEM, UTO CO3AAET He06X0[UMOCTb
noucka 6anaHca Mexgy npaBami CyGbeKToB NEPCOHANbHbIX AaHHbIX U NHTEpecaMi ONepaTopoB.

B AaHHOW CUTyaLuN NPaKTUYECKU HeU36eXeH KOH(NMKT YacTHONPABOBbIX NHTEPECOB rpawaaH
1 NPaBOBbIX MHTEPECOB OMEPaTOpPOB M 3aKa3uMKOB Takoi 06paboTku. Hambonee 3chdeKTUBHbIM
CPEeACTBOM MUHUMU3ALLMM NOAOOHBIX PUCKOB, KaK CNPABEANMBO OTMEUAETCS B HayuHOI NuTepaType,
ABNAETCA NPaBO BO BCEX NPOABNEHUSX. B 3TOI CBA3M BUANUTCA HEO6XOAMMbIM CO3aHNe NPaBOBbIX
11 TEXHIMUYECKNX YCNOBUN AN 06eCcneueHns 3aluTbl NepCoHanbHbIX JaHHbIX FpaXkaaH, nepeaaBaembix
1 06pabaTbiBaeMbIX B MaccuBax Big Data.

Ewe oagHa npobnema, Ha KOTOPYI0 XOTeNoCb 6bl 06paTTb BHUMAHKE, — 3TO aBTOMATUYeCKoe Npu-
HATME peLleHni UCKNIOUUTENbHO C MOMOLLbIO pe3y/bTaTa 06paboTKI GONbLINX AAHHBIX: JOBOMbHO
CNOXHO COBNIOCTV TPeOOBaHNA 3aKOHOAATENbCTBA O MEPCOHANbHbIX JAHHLIX B pamMKax MCMONb30-
BaHMA MALINHHOIO 0BYUYEHMUS C LeNblo NOCNEAYIOLWEero aBTOMaTM3MPOBAHHOMO NPUHATUA PeLIeHN.
Konnusus 3aknuaetca B HEOHXOAMMOCTI MONYUNTb COTNAache Ha NPUHATUAE PelleHnit Ha OCHOBe
aHann3a nepcoHanbHbIX AaHHbIX HapAAay C HEOOXOAMMOCTbIO Pa3bsCHWUTb CybbekTam Npouesypy
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NPUHATUSA TakMX PELIeHNH, YTO CO3AAeT NPeAnOCbINKA AN HapylWeHUs onepaTopamu 3aKoHOAA-
TenbCTBa. Kommepueckas TailHa Npouecca NpPUHATUS PelleHinid, 0CHOBAHHOTO HA anropuTMax Ma-
WMHHOTO 06YueHMs, 3aTPYAHAET ero 06bACHEHNE, UTO MOXET NPUBECTU K HApYLIEeHUI0 TPe6oBaHNi
0 NMPO3PaYHOCTM U MH(OPMIUPOBAHUM. KpOMe TOr0, OTCYTCTBIUE MOHMMAHWS NPUHLMMOB PaboThbl Ma-
LWINHHOTO 06YYeHNs Cpean COTPYAHMKOB YCYrybnseT CUTYaLMI0 U YCIOXKHAET BbINOMHEHUE 3aKOH-
HbIX Tpe60BaHMiA. B pe3ynbTaTe BOSHUKAIOT CEPbe3HbIe PUCKM ANA PA3BUTUS NPUMEHEHNS 6ONbLINX
AAHHBIX B Pa3NNuHbIX chepax IKOHOMUKM. B TeKyLLei CMTyaLmMm yKa3aHHas Hopma HeadheKTuBHa,
YTO MPUBOAMT K TOMY, UTO UCMOMb3YeMble COBPEMEHHbIE TEXHONOTMM 06PabOTKM 6ONbLINX JaHHBIX
CTANKMBAIOTCA C NPO6NEMOil HeOHXO[UMOCTI COONIOAEHUS 3aKOHOAATENbCTBA O MEPCOHANbHBIX
[aHHbIX. Ha CErofHAWHNIA feHb, C OAHON CTOPOHbI, HAPYLIEHWE NPaBUN 06PABOTKN NePCOHANbHBIX
JAHHBIX MOXET MPUBECTN K Cepbe3HbiM WTpadam ANs opraHu3aumii. C Apyroil CTOPOHbI, aHANNTK-
KU 1 MCCNefoBaTeNny HYXAAKTCA B AOCTYNE K 60NblioMYy 06bEMY aHHbIX ANS NPOBEAEHNS aHaNN3a
1 BbISIBNIEHUS 3aKOHOMEPHOCTEN.

0co60ro BHUMAHMS 3aCMyKMBAeT 3BONIOLMSA NMPABOBOTO PErynMpoBaHUs 0OE3NNUYEHHbIX AaH-
HbIX B POCCUIACKOM 3aKoHoAaTenbctee. C 1 ceHTabpsa 2025 r. BCTynaeT B cuny OegepanbHblil 3aKOH
«0 BHeceHUn u3meHeHnn B MefiepanbHblil 3aKoH “O NepcoHanbHbIX AaHHbIX” U DefepanbHbli 3a-
KOH “O npoBefeHWUN 3IKCNEPUMEHTA MO YCTAHOBNEHWKO CMELMANbHOTO PEerynmpoBaHus B Lensx
CO3fiaHNA HeobXOANUMbBIX YCNOBUIA ANS Pa3paboTKI U BHEAPEHUsS TeXHONOTUI UCKYCCTBEHHOTO MH-
TennekTa B cy6bekte Poccuiickon Mepepauun — ropoge hefepanbHoro 3HaueHus Mockse U BHe-
CEHUN U3MeHeHMI B cTaTby 6 1 10 MefepanbHOro 3aKkoHa ‘O NepcoHanbHbIX faHHbIX"'»E, 0CHOBHOIA
LieNblo KOTOPOTo SABAATCA YyMeHbLUeHue 06bema 060poTa 06pabdaTbiBaeMblX NEPCOHANbHBIX AAHHbIX
1 NOBbILIEHNME UX 3ALNILEHHOCTI NPU OCYLECTBAEHM 06PABOTKN AaHHbIX C UCMONb30BAHUEM HO-
BbIX TEXHOOTUI, @ TAKXKE PerynnpoBaHus 060poTa 60MbLINX 06HEMOB JAHHbIX.

YKa3aHHbI 3aKOH BHOCUT 3HauuMTeNbHble KOPPEKTUPOBKNW B MOHMMaHWE U perynupoBaHue
06€3/IMUEeHHDBIX JAHHbIX, UTO HANPAMYI0 BNUAET HA MCNOMAb30BaHNE TEXHONOMMI GONbLWMUX fAHHDIX.
KntoueBbIM U3MEHEHMEM CTAHOBUTCS HOBbII MOAXOA K ONPefeneHnto 06e3M11MUeHHbIX faHHbIX 1 Tpe-
60BaHMAM K npoLeccy 06e3nnumBaHns. 3akoHOAATENb YTOUHSET, UTO 06€3MMUEHHbIE NEPCOHANbHbIE
AaHHble — 3T0 MH(OpPMALLMSA, KOTOpas NoAyYeHa B pe3ynbTate 06€31MUNBAHUS NEePCOHANbHBIX AaH-
HbIX 11 He NM03BONAET 6€3 NCMONb30BAHNS JONONHUTENbHOM UH(OPMALLMM ONPeennTb NPUHAANENX-
HOCTb MEPCOHaNbHbIX JAHHbIX KOHKPETHOMY Cy6bEeKTY MepCoHaNbHbIX faHHbIX. 3TO OnNpefeneHune
CyLLeCTBEHHO BAUSET HA BO3MOXHOCTI UCMONb30BAHUA BOMbLINX AHHBIX B AHANUTUYECKMX Liensx.

BaXHbIM HOBOBBEEHWEM SBNSAETCA Ae€TafbHas pernameHTaLus 06€31MUMBaHUS [aHHBIX. 3T0
CO3AaeT HOBblE NPABOBble PaMKK ANs ONepaTopoB HOMbLIMX AAHHbIX, KOTOPbIM HEO6X0ANUMO GyaeT
a[anTupoBaTb CBOM MPOLECCHI NOA HOBbIe Tpe6oBaHusA. Tekyllan MeToanka 06e3nMyuBaH1s nepeo-
HanbHbIX AAHHbIX, YTBEPXKAEHHAsA NPUKa30M POCKOMHaA30pa, TPEOYET NepeocMbICIeHNs B KOHTEKCTE
COBPEMEHHbIX TEXHOOT I 06paboTKM AaHHbIX’. CywiecTBYtoWMe MeToAbl (MeToa BBeAeHNA naeHTU K-
KaTopOB, METOA U3MEHEHNA COCTABA NN CEMAHTUKM, METOZ AEKOMMNO3MULMN, METO NepemelLnBaHusa)
He Bcerga 3 eKTUBHbI Npyu paboTe C 60NbLINMI AAHHBIMK, 0COBEHHO KOTfA peub UAET O MALINHHOM

& (egepanbHblil 3aKoH «O BHeceHU M3MeHeHuin B OeaepanbHblii 3akoH “O nepcoHanbHbIX AaHHbIX” 1 DefepanbHblii 3a-
KOH “O NpoBefeHUI IKCNEPUMEHTA NO YCTAHOBEHIIO CNELMANbHOTO PEryNNPOBAHUA B LIENAX CO3JaHNA HEOBXOAMMbIX
yCnoBuiA N5 pa3paboTku 1 BHEAPEHWS TEXHONOTUI NCKYCCTBEHHOTO UHTENNeKTa B cyGbekTe Poccuiickoin Gepepauum —
ropofie hefepanbHoro 3HaueHns MockBe U BHECEHUN U3MEHEeHWIA B cTaTby 6 1 10 DefepanbHoro 3akoHa ‘O nepcoHanb-
HbIX JaHHbIX™'» OT 8 aBrycta 2024 r. N© 233-03. (3 PO, 12.08.2024, N° 33 (Yactb 1), cT. 4929.

°  MeToguueckne peKomMeHAaLmMm no NpUMeHeHUI0 npukasa PockomHaa3opa ot 5 ceHTa6ps 2013 1. N© 996 «06 yTBepxae-
HUW TPE6OBAHNIA 1 METO/I0B N0 06€3NMUMBAHIO NEPCOHANbHBIX AaHHbIX» (yTB. PockoMHaa3opom 13 fexkabps 2013 r.).
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06YYeHNUN N MCNONb30BAHNUN UCKYCCTBEHHOIO MHTENNEKTA. B CBA3M C 3TUM 0C060€e 3HAueHue npu-
06peTatoT paspabarbiBaeMble NOA3aKOHHbIE aKTbl, KOTOPble AOMKHbI AeTaNN3MpPoOBaTh TPEHOBAHUS
3aKOHa. B UaCTHOCTM, OXMAAETCA NPUHATE HOPMATUBHbIX AKTOB, ONPeAeNAIoWMUX TEXHUYECKNe Tpe-
60BaHuNA K npoLeccy 06e3nMunBaHNsA NePCOHANbHBIX JAHHbIX, @ TAKKE METOAbI KOHTPONS IPQEKTUB-
HOCTM 06€3N11YUBAHNS.

[Ins HaxoxaeHns GanaHca Mexay obecneyeHnem 3alMILEHHOCTI NePCOHANbHBIX AAHHbIX U NO-
TPEOHOCTAMU aHANUTUKOB HE0b6X0AMMO pa3paboTaTb U NPUMEHATb rMOKUe U CbanaHCUPOBAHHbIE
npaBuna U MexaHu3mbl perynupoBaHus. 3aKOHOAATeNsAM CleAyeT YUuTbiBaTb HE TONbKO MOTPe6-
HOCTW KOMNAHWA W OpraHn3aumi B 06paboTke faHHbIX, HO U 3aWMUTY NPaB W UHTEPECOB rpaiaH.
lMpaBonpuMeHMTENAIM e He0bX0ANMO KOHTPONMPOBATL COGMIOAEHIE 3aKOHOAATENbCTBA U B Clyyae
HapylWeHNIt NPUHUMATb COOTBETCTBYIOLME MEPbI.

B KOHTEKCTe pa3BUTUA NPABOBOrO PerynupoBaHUs GONbLIMX AAHHbIX HEo6XoauMO 06paTUTb
BHUMAHME HA HECKONbKO KNIOUEBbIX aCMEKTOB COBPEMEHHOIO HOPMOTBOPYECTBA W MPaBONPUMEHe-
Hus. MpoeKT denepanbHOro 3akoHa «0 NPOMbILLINEHHbIX AaHHbIX» NPeACTaBAAET 0COObIA UHTEpEC,
NOCKONbKY BBOAWUT HOBYIO KATeropuio JaHHbIX U MEXaHWU3Mbl UX PerynupoBaHUA. 3aKOHOMPOEKT
HanpaBneH Ha YCTaHOBNEHWE MPABOBOMO PeXuUMa NPOMbIWIEHHBIX AAHHbIX, ONpeAeneHue npas
I 06513aHHOCTEN CYObEKTOB, YUaCTBYIOUMX B UX 060pOTe. 3TO CO3AAET AONONHUTENbHBIN YPOBEHD
CNOXHOCTM B pa3rpaHuueHnm pasfinuHblX KaTeropui AaHHbIX U UX NPaBOBbIX PEXUMOB.

OTAeNbHOro BHUMAHUS 3aciyXUBAeT BOMPOC O [OCTaTOYHOCTU nonoweHuis TK PO B ua-
CTU perynupoBaHus 6a3 AaHHbIX NPUMEHUTENbHO K MAccMBaM 60MbIIMX faHHbIX. [leCTBYytOLME
HopMmbl . 71 TK P®, perynupyiolme npaBa Ha 6a3bl AaHHbIX, HE B MOJHON Mepe Y4uTblBalOT
cneunduky 60nbUWKMX AaHHbIX. B UacTHOCTH, KPpUTEPUI TBOPUECKOTO XapakTepa nogbopa u opra-
HU3aLUKM MaTepuanoB, Heo6XOAMMbBIA ANA NpeAoCTaBleHNs aBTOPCKO-NPABOBON OXpPaHbl, NI0OX0
NPUMEHNM K aBTOMATUUECKI FreHepupyemMbiM MacCMBaM JaHHbIX U UCNONb30BaHUIO TEXHONOTUI UC-
KYCCTBEHHOTO MHTeNnneKTa. MoMMMO 3TOrO, CYLIECTBYIOLINE HOPMbI HE YUMTbIBAIOT AUHAMUUECKUI
XapakTep 60NblKMX AaHHbIX M 0COBEHHOCTI X aBTOMATM3UPOBAHHON 06PabOTKM.

Takum o6pasom, ans 3dexkTMBHON paboTbl B 06MacT 06paboTKM 6OMbLIKMX fAHHbIX HEO6X0AU-
MO YUNTbIBATb U COBNIOAATL TPEOOBAHUS 3aKOHOAATENbCTBA O NEPCOHANbHbIX JAHHbIX, 06ecneunBas
3alNTY AaHHbIX FpaXaaH U 0AHOBPEMEHHO BO3MOXHOCTb MCMONb30BAHMSA AAHHBIX ANs Leneil aHa-
NUTUKN N UCCIER0BAHNIA.
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107076, Poccusi, Mocksa, yn. boropoackui Ban, 8

AHHoTauuA

Pa3BuTve LM(POBLIX TEXHONOTNA NPUBENO K MOSBNEHNI0 HOBbIX 06BHEKTOB MpaBa W NPaBOOTHOLIEHNI,
OCMbICNIEHNE KOTOPbIX HE06XoAUMO ANA 0becneyeHus peanu3auin Npas M OCHOBHbIX CBOGOA YenoBeka,
B TOM yucne npaBa COHCTBEHHOCTN M NPaBa Ha YBaXeHMEe Uen0BeYeCcKoro AOCTOMHCTBA. Cpenn OCHOBHbIX
06bEKTOB, BO3HUKLINX B pe3ynbTate pa3BuTUA LUGPOBLIX TEXHONOTUIA, LN(POBbIe 06BEKTbI U aKTUBbI. Lienb
HaCToALLEN CTaTbu — MPeANPUHATL MOMbITKY CHOPMYNUPOBaTL MOHATUE «LUMGIPOBON 06BEKT», NPOBECTH
CpaBHUTENbHOE UCCNeA0BaHNE NOAXOAO0B K OMpPEeAeNeHN0 NOHATUA «LUU(POBOI aKTUBY», BbIAENUTb Kiloye-
Bble MPU3HAKN NOHATUA «LN(POBOI aKTUBY, NTPEANOXMUTb NOAXOAbI K ONPEAENEHNI0 COOTHOWEHNS NOHATUI
«LNpOBOI 0O6BEKT» M «LM(POBOI aKTUBY, UTO BYAET CNOCOGCTBOBATb PA3BUTUIO NPABOBOrO PerynupoBa-
HUA B YCIOBUAX LNdpoBM3aL MmN 061ecTBa. B Xofe nccnesoBanns NnpoaHanu3MpoBaHbl NOAXOAbI K onpeae-
NEHUI0 NOHATNN «LNPOBON 06BEKT M «LN(POBOK aKTUBY, COAEPIKALLMECH B AOKTPUHAMbHBIX NCTOUHNKAX
kak B Poccuiickoit Megepaunn, Tak u 3a pybexom (CLUA, Benuko6putanun, fepmanun). NpoBeseH aHanus
yKa3aHHbIX KaTeropuii, CORePXaLLAXCA B HOPMATUBHbIX NCTOUHMKAX, B TOM UNCIE HA YPOBHE MEXAYHAPOAHbIX
OpraHM3aLnin  MeXrocyAapCTBEHHbIX MHTETPALMOHHbIX 06befHeHNIA. PN nccneaoBaHumM UCNONb30BANNCh
AOrMaTnyeckuii  hopManbHO-NOrNYECKIIA METOAbI, AKCUONOTUYECKINIA MOAXOA 1 METOR CpaBHeHus. Mo uto-
ram NpoBeJeHHOr0 aHanM3a NpPeaaoXKeHbl ONpefeneHns NOHATUI KLMPPOBOI 06BEKT», «LN(POBON aKTUBY,
NOAX0Abl K UX COOTHOWEHWIO. BblA€NeHbl CYLWHOCTHbIE XapaKTePUCTUKN TaKoil KaTeropuu, kak «undposon
aKTMB», HA OCHOBE MaTepuanos, Pa3paboTaHHbIX HAa ypoBHe MexAyHapOAHOro MHCTUTYTAa YHUGDMKALUN
yacTHoro npasa (YHUPYA), CHI, EBponeidicKoro MHCTUTYTa npasa, NpoaHanu3upoBaHbl 06LMe YepTbl I pas-
NUUNA NOHATMI «LUMdPOBOK 06BEKT» U «UMPOBOI akTUB». CHOPMYNNPOBAH BbIBOA O TOM, UTO LU(POBON
06DbEKT MOXHO paccmaTpuBaTh Kak 06Liee, POJOBOE MOHATUE, BKNKOUaloWee B ce6s B ToM uucne uudpo-
Bble aKTUBbI U ApYrue 06beKTbl, HAMPUMEp aKkayHTbl B COLMAMbHBIX CETAX, aKKayHTbl 3NEKTPOHHON MOYTbI,
npu 3TOM, CYLLECTBEHHbIM, KOHCTUTYMPYIOLNM NPU3HAKOM LN(POBOro aKTBa ABMAETCA NOHATUE KOHTPONS
B OTHOLEHNN LM(POBOro aKTMBA.

Kniouesble cosa

uMpoBoil 06beKT, LnpoBoI aKTUB, LMAPOBN3aLLMS, TPABOBOE PErYNMPOBaHNe, TPaBa YenoBeka, npaBo
CO6CTBEHHOCTM, YACTHOE NPaBo
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Abstract

The development of digital technologies has led to the emergence of new objects of law and legal relations,
the understanding of which is necessary to ensure the implementation of human rights and fundamental
freedoms, including the right to property and the right to respect for human dignity. Among the main objects
that have arisen as a result of the development of digital technologies are digital objects and assets. The
purpose of this article is to attempt to formulate the concept of a “digital object”, conduct a comparative
study of approaches to defining the concept of a “digital asset”, highlight the key features of the concept
of a “digital asset”, propose approaches to determining the relationship between the concepts of a “digital
object” and a “digital asset”, which will contribute to the development of legal regulation in the context of
the digitalization of society. The approaches to defining the concepts of a “digital object” and a “digital
asset” contained in doctrinal sources both in the Russian Federation and abroad (USA, Great Britain, Ger-
many) are analyzed. An analysis of these categories contained in regulatory sources, including at the level of
international organizations and interstate integration associations, is carried out. The study used dogmatic
and formal-logical methods, an axiological approach and a comparison method. Based on the results of the
analysis, definitions of the concepts of “digital object”, “digital asset”, and approaches to their relationship
are proposed. The essential characteristics of such a category as “digital asset” are identified based on the
materials developed at the level of the International Institute for the Unification of Private Law (UNIDROIT),
the CIS, and the European Institute of Law, and the common features and differences between the concepts
of “digital object” and “digital asset” are analyzed. A conclusion is formulated that a digital object can be
considered as a general, generic concept that includes digital assets and other objects, such as social media
accounts, email accounts, while an essential, constitutive feature of a digital asset is the concept of control
over a digital asset.

54



Liuchposoe npaso. Tom 5, N 2, 2024, c. 53-68
A.T. innukoea / Noaxofbl K onpeneneHunio LMpPoBoro 06bekTa 1 LNdpPoOBOro akTMBa

Keywords

digital object, digital asset, digitalization, legal regulation, human rights, property rights, private law
Conflict of interest The author declares no conflict of interest.
Financial disclosure The study has no sponsorship.
For citation Shipikova, A. G. (2024). Conceptual approaches to defining digital objects and

Submitted: 2 Apr. 2024, accepted: 3 May 2024, published: 28 June 2024

BseaeHue

CoBpemeHHOe 06LLECTBO XapaKTepusyeTcs BO3pacTalowuM MCMNONb30BaHWEM LNQPOBbLIX Tex-
HOMOrA, UTO NO3BONSET FOBOPUTb O LdpoBu3auun obiwectsa. Lindposuzauus — npouecc op-
raHNU3aumum ocywectBneHns B UMdpoBon cpeae yHKUMA U AeATeNbHOCTH, paHee BbIMOHSABLINX-
€f1 6e3 NCNonb3oBaHKA LNGPOBLIX NPOAYKTOB, NPEANONaraloLnin BHeAPEHNE B OTAENbHbIE aCNeKTb
COOTBETCTBYIOLLEN AEATENbHOCTM NHAOPMALMOHHO-TENEKOMMYHUKALMOHHBIX TEXHONOTWIA, @ NpuUMe-
HUTENbHO K 3KOHOMUYECKON AeSTENbHOCTM U TOCYAAPCTBEHHOMY YNPaBNEHMIO NPefyCMaTpUBatOLNiA,
B YACTHOCTY, BHEAPEeHUe 1 (Unun) npuMeHeHne LMdpPoBbIX TEXHONOMUiA, 06eCneunBaloLX NoBbille-
Hue 3h(heKTUBHOCTYN YKa3aHHbIX [eATeNbHOCTY U yNpaBneHus'".

B 3apy6eXHbIX MCTOYHMKAX YKa3bIBAETCA, UTo UM POBU3aLMS ABNSETCA OfHON U3 Hanbonee 3Ha-
UNTeNbHbIX TpaHchopMaLMi COBPEMEHHOMO 06LLeCTBA M OXBATbIBAET MHOTME 3NeMeHTbl 6u3Heca
1 nosceaHeBHow xu3nu (Kraus et al., 2022, p. 1). LindpoBu3aLma 03HauaeT Kak nepexoj OT «aHa-
NOroBOro» K «LnpoBoMy» (Hanpumep, OT HANMUHbIX fiEHEr K 3MeKTPOHHbIM NNaTexam), TaK u co-
ieiicTBIe HOBbIM (hopMam co3naHuna cronmoctu (Hagberg et al., 2016, p. 696). Lincdposusaumsa — 31o
Cnocob pecTpykTypuU3aLuin MHOTMX cdep COUMANbHON XU3HM BOKPYT LUGPOBBIX KOMMYHUKALMOH-
HbIX 1 MeaguauHdpacTpyktyp (Brennen & Kreiss, 2016, p. 1). Mpolue roBops, LMdpoBU3aLMI0 MOKHO
onpeaenuTb KaK MCMob30BaHue LM poBbIx TexHonorui (Srai & Lorentz, 2019, p. 79).

MpaBo CO6CTBEHHOCTM ABNAETCA OAHOM M3 COCTABNAWIWMNX NPABOBOrO CTaTyca NUUHOCTH.
MexayHapoAHO-NPaBOBOE NPU3HaHWE NpaBa COOGCTBEHHOCTU KaK OAHOrO U3 MpaB YenoBeka
Ha COBpeMeHHOM 3Tane 6epeT Hauano Bo Bceoblien aeknapauum npaB uenoseka 1948 r., B co-
OTBETCTBUN CO CT. 17 KOTOPOW KaxAbl UenoBeK MMEEeT NpaBo BMafeTb MMYyLLECTBOM KaK eaun-
HOMNYHO, TaK U COBMECTHO C Apyrumu. HUKTO He AOMKEH 6biTb NPOU3BOMBHO NUIWEH CBOEro
UMyLLeCTBa%

B nanbHelwem npaBo COGCTBEHHOCTW B KAauecTBe NMpaBa YenoBeKa MOMyuyuno HOpMaTMBHOE
3aKpenneHune, B YaCTHOCTM, B KOHBEHLMM O 3aliuTe NpaB YenoBeKa M OCHOBHbIX cBo6op 1950 r.,

T MogenbHblit 3aKOH 0 LN(POBOIA TPaHChOPMALLMK OTPAcNedt NPOMbILINEHHOCTU TOCYAAPCTB — y4acTHNUKOB CHI, npuHaT
14 anpens 2023 r. B I. CaHkT-MeTep6ypre MocTaHoBneHnem 55-9 Ha 55-M nneHapHOM 3acefaHun MexnapnameHTCKom
accambnev rocynapcTs — yuacthukos CHI). https://iacis.ru/mod_file/p_file/1111

2 BceobLas Aeknapauus npas uenoseka: nputsta leHepanbHoit Accamébneeit 00H 10 gexabps 1948 1. [/ Poccuitckas rase-
Ta. — 1995. — 05 anpens.
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B COOTBETCTBMM €O CT. 1 MpoTokona N2 1 K KOTOpOW Kaxpaoe du3nueckoe Unu pUANYECKoe N1LO
UMeeT NpaBo Ha YBaXeHWe CBOe COOCTBEHHOCTI. HUKTO He MOXET ObITb NULEH CBOETO UMYLLECTBA
MHAaUe KaK B MHTepecax O6LLecTBa M Ha YCIOBUAX, NPELYCMOTPEHHbIX 3aKOHOM 1 OBLMUMI NPUHLIK-
namu MexgyHapoaHOro npasa’.

MpaBo Ha YBaXXEHWe YACTHON XM3HM TaKKe ABNAETCA OFHUM U3 (hyHAAMEHTasbHbIX NPaB ueno-
BeKa 1 TaKke 6epeT Hauano Bo Bceobueli Aeknapauun npas uenoseka 1948 r. (ct. 12). B panbHei-
lemM yKa3aHHOe NPaBO 6bI0 HOPMATUBHO 3aKPemnneHo B TaKUX MEeXAYHapPOAHO-NPaBOBbIX aKTax,
Kak MexayHapoAHblil NaKT O FPAXAAHCKMX U NONUTUYECKNX NpaBax 1966 r. (cT. 17), KoHBeHums o 3a-
lLUTe NPaB YenoBeKa u 0CHOBHbIX cB060A (CT. 8).

Ecnu roBoputb 0 npaBe COHCTBEHHOCTW B YCNOBUAX LU(POBM3ALMM U B OTHOLWEHUN LUdpo-
BbIX 06HEKTOB, TO HeMb3A HE CKa3aTb O HAMYMM PA3NUYHbIX NOAXOA0B K AHHOMY BONPOCy. Tak,
kak yka3biBaeT A.A. [1BaHOB B cTaTbe «LindpoBusaLus 1 BewHble npasa. GparmeHT U3 LUKna nekuui

“T'paxaaHckoe Npaso 1 LudpoBu3aLna”», TOT akKT, UTo B POCCUIACKOM 3aKOHOAATENbCTBE KHE NPU-
3HAHO, UTO 06BEKTbI BELLHbIX MPAB — BELLM C YETKUMMU NPOCTPAHCTBEHHBIMU rPAHULLAMU, CO3AET Me-
TOL0NOTNYECKYI0 OCHOBY NS NOABENEHUSA MO BELWHO-NPaBOBOe perynuposaHme Yero-To becrenec-
HOTO 1 B LLeNIOM OTHOCALLEroCs K COBEPLIEHHO MHbIM Chepam NPaBoBOro perynuposaHus» (Ivanov,
2023, p. 44). To eCTb UMEIOTCA OCHOBAHMA A/IA TOTO, YTOBbI PACcCMATPUBATh LMGPOBbIE 06BEKTDI
KaK 0c060ro pofa 06beKTbl BELLHOrO NpaBa U B CBA3N C 3TUM NPUMEHATb COOTBETCTBYIOLLEE rpa-
XAAHCKO-NpaBOBOe perynnpoBaHue.

C Apyroi CTOpOHbI, HeMb3 He YUUTbIBATL M HanMume 0Co60M cneuntukmn LngpoBbIX 06HEKTOB,
4YTO He NO3BONAET OTHOCUTb UX K 06beKTam npaBa COHCTBEHHOCTW MW UHbIX BELLHBIX MPaB B UX Knac-
CUYECKOM MOHMUMaHW. Mpexae BCero 310 CBA3aHO MMEHHO C HeMaTepuanbHbIM XapakTepom uud-
POBbIX 06HEKTOB U C HEOHXOAUMOCTbIO ONpPefeNeHHbIX TEXHUYECKUX CPeACTB AN peanu3aLum npas
Ha yKa3aHHble 06bEKTI.

Kpome TOro, NpaBoBOK pexum Takux LMpPoBbIX 06HEKTOB, Kak, HaNpuUmMep, akkayHTbl B COLM-
aNbHbIX CETSAX, YUETHbIE 3aNNUCK 3NeKTPOHHOM NOYTbI, PaBa AOCTYNa B 06MauHble XpaHUANILA U T.N.,
TECHO CBA3aH C MPABOM Ha YBAXKEHME YACTHOMN XKIU3HW, UTO NOATBEPKAAETCA B TOM UNC/IEe 3aKOHOAA-
TeNbCTBOM pAAa rocyaapcTB U COOTBETCTBYIOWLEN CyfebHON NPaKTUKOW. B HacToswen paboTte aHa-
NU3MPYIOTCA NOHATUA LNGPOBOro 06beKTa 1 LUGPOBOro akTUBA U UX COOTHOLIEHWE B TOM uucne
C UCNOMb30BaHNEM 3apy6eXHOro HOPMAaTUBHOIO U JOKTPUHANBHOTO MaTepuana, a Takxe matepua-
0B MEXAYHAPOAHbIX MHTETPALMOHHBIX 06BEAUHEHNI.

0630p nuTEpaTypbl, NOCTAHOBKA NPOGEMbI

B HayuHOW NuTepaType YacTo NCMoNb3Y0TCA NOHATUA LLM(POBOTo 06bEKTA 1 LN POBOro aKTUBA.
[ns uenei fanbHeiillero nccneoBaHus Lenecoo6pasHo onpeaenuTb ykasaHHble KaTeropui ¢ TOUKu
3peHus rpaxaaHCKoro npasa.

MoHsTe «UUdpOBOI 06BEKT» NMPUMEHUTENbHO K Chepe rpawaaHcKoro o6opota B 3anaj-
HOW NUTEPaType HEeJ0CTaTOUHO PAcMPOCTPAHEHO. B MHOTOUMCNEHHBIX UCTOUHMKAX O LMGPOBbIX

3 KoHBEHWMs 0 3aWuTe NPaB uenoBeka U OCHOBHbIX CBO60f (3aknioueHa B r. Pume 4 HosI6psA 1950 T.), BMecTe ¢ lTpoToKonom
[Ne 1] (nognuca B r. Mapmxe 20 mapta 1952 1) // Cobpanue 3akoHogatenbcta PO, —2001. — N 2. — CT. 163.

“ B COOTBETCTBUM €O CT. 12 [leknapaunn «HUKTO He MOXET NOABepraTbC NPON3BONbHOMY BMELATENbCTBY B €10 NNYHYI0
11 CEMEIAHYHO KI3Hb, NPOM3BOMbHbIM NOCArATENbCTBAM HA HEMPUKOCHOBEHHOCTb €10 XUNULLA, TAHY €ro KOPPECNOHAEH-
LM NN HA €T YeCTb U penyTaLuio. Kax/ablii yenoBek MMeeT NPaBo Ha 3alUTy 3aKOHA OT TakOro BMeLaTenbCTea Uil Ta-
KNX NOCAraTenbCTBy.
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06beKTax roBOPUTCS TONbKO B UPe3BbIUANHO Y3KOM, CNeLManbHOM CMbicie (Hui, 2012, p. 380; Koles &
Nagy, 2021, p. 60; Lyons, 1997, p. 22), KaK, Hanpumep, 06 06beKTax, BbIPAKEHHbIX NOCNE0BaTENbHO-
cTblo 6aitToB nnu 6uTos (Faulkner & Runde, 2019, p. 1285); yKka3biBaeTcs Ha Takue CBOMCTBA LU(PO-
BbIX 06BEKTOB, KaK BO3MOXHOCTb UX PejaKTMPOBAHNSA, UHTEPAKTUBHOCTb, BO3MOXHOCTb NOMyYeHUs
AO0CTYNa K TaKUM 06bEKTaM M UX M3MEHEHMs C MOMOLLbIO ApYriX LndpoBbIX 06HEKTOB, pacnpese-
NeHHOCTb UM poBbIX 06bEKTOB. TakMM 06pa3oM, COTNACHO OBILENPUHATON AOKTPUHE, LndpoBbIe
061beKTbl NPeACTaBAsAIOT CO60/ He Gonee uem BPeMeHHble «COOPKN» (YHKLMIA, NHDOPMALNOH-
HbIX 3MIEMEHTOB WM KOMMOHEHTOB, pacnpefeneHHblX Mo WH(OPMALMOHHBIM WH(PACTPYKTYpam
n NutepHerty (Kallinikos et al., 2010, p. 5).

Mpu Mcnonb3oBaHNKM NOHATUA «LNUGPOBON 06BEKT» B 3aMafHON nuTepaType, Kak npasuno,
NMeIoT B BUJ1Y COBOKYMHOCTb Pa3NINUHOr0 Pojia 06beKToB, pa3mellieHHbIX B ceTn NHTepHeT (thoTo,
BNAEO, TeKCTbl, Pa3NUHOr0 POAA rMNepPTeKCTOBbIC, MyNbTUMEAUIAHbIE U WHTEPAKTUBHbIE MaTe-
puanbl U T.0.). NIpUMeHUTENbHO K Cdhepe rpaxaaHckoro o60poTa B 3anafHol nuteparype ro-
pas3fo 6onee pacnpocTpaHeHo NOHATUE «LUUGPOBOW aKTUBY, KaK byaeT NPOAEMOHCTPUPOBAHO
HnXe.

YT0 KacaeTcs pOCCUICKON JOKTPUHDI, TO B HAYUHbIX UCTOUHNKAX UCMOMb3YIOTCA MOHATUA KaK «Lud-
poBOW 061BEKTY, TaK U «LN(POBOIA aKTUB», U MOPOI 06BEMbI ITUX MOHATUI B TOM KOHTEKCTE, B KOTO-
POM X UCMONb3YIOT aBTOPbI, B 60/bLIEN yacTu conagaor (Volos, 2022).

NckntoueHne COCTaBNAKOT HayuHble paboTbl, B KOTOPbIX NPOBOAUTCA aHANN3 HEABHO NPUHATHIX
(henepanbHbIX 3aKOHOB, NOCBALEHHbIX TPABOBOMY PerynMpoBaHuto LGpoBbiX PUHAHCOBBIX aKTK-
BoB (Melnikova et al., 2023). Takxe B JOKNafax Perynatopa, CneLuanbHo MoCBAEHHbIX 060pOTy
UMeHHO (DMHAHCOBBIX aKTUBOB, MCMOMb3YeTCA TEPMUH KLM(POBOI aKTUBY®.

B page paboT pOCCUMICKMX YUeHbIX BbIPAXAKTCA Pa3fnuHble NMOAXOAbl K NPaBOBON NPUpO-
[ie ¥ pexumy LndpoBbiX 06beKTOB U UM(pPOBbLIX aKTUBOB. Peub uaet o Tpyaax U. 3. Awoweesoil
(Ayusheeva, 2021), B. E. Benuuko, 3. A. EBcturneesa (Velichko & Evstigneev, 2019), M. A. POXK0OBO,
E. A. CyxaHoBa (Sukhanov, 2021). HekoTopble acnekTbl LU(pPOBbIX 06BEKTOB 6blIM OCBe-
weHbl B yHaameHTanbHoi pabote K. W. Cknosckoro (Sklovskiy, 2023, p. 273). B cratbe
A. A. T. ®3ipdunaa Takxe paccmaTpuBatoTCA BONPOCHI, CBA3aHHbIe C LM(POBLIMM 06bEKTAMU,
0€060 aKLEHTMPYETC BHUMAHWE HAa MOHATMN KOHTPONS NPUMEHUTENbHO K LM POBbIM 06bEKTAM
(Fairfield, 2023, p. 22). MeXxay Tem aHann3 BblleyNnOMAHYTbIX UCCNeN0BaHII NOKa3blBAET, UTO aB-
TOpPbl UCNOMb3YIOT Pa3IUUHbIE MOAXOAbl K YKa3aHHbIM MOHATUAM, pPacCMaTPMBAIOT UX C pasnny-
HbIX TOUEK 3peHus.

YKa3aHHOe CBUAETENbCTBYET O HenpopaboTaHHOCTW B LEeNoMm Teopuu LUQPOBbIX 06bHEKTOB
1 06 OTCYTCTBUM KOHCEHCYCA OTHOCUTENbHO COfePXaHNS MOHATUN LMGpPOBOI 06BEKT U LUtPOBOK
aKTUB, @ TAKXe UX COOTHOLIEHUA.

5 LleHTpanbHblit 6aHK Poccuiickoit Gegepauun. (2022). Pazsumue poiHka yughpoebix akmugos & Pocculickoli Gedepayuu: Aok-
n1ad 0ns obwecmeeHHbIX KoHcynbmayud. https://chr.ru/Content/Document/File/141991/Consultation_Paper_07112022.pdf;

6§ Rozhkova, M. A. (2019, January 14). Ob imushchestvennykh pravakh na nematerial’nyye ob"yekty v sisteme absolyutnykh
prav (chast’ tret'ya — prava na svedeniya i dannyye kak raznovidnosti informatsii) [On property rights to intangible
objects in the system of absolute rights (part three — rights to information and data as types of information)]. Zakon.ru.
https://zakon.ru/blog/2019/1/14/ob_imuschestvennyh_pravah_na_nematerialnye_obekty v_sisteme_absolyutnyh_prav_
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MoaxoAbl K onpeAenenuio NOHATUI «LUdpoBOiA 00LEKT» U «LUDPOBOIA AKTUB»

MOHATUIHbIA annapat, B TOM Ynucne Kateropumn LudpoBoro 06bekTa n LMGpoBOro akTUea i ux
COOTHOLWEHNe, NPOPaBboTaH B MOAENbHbIX 3aKOHAX, NPUHATLIX MexnapnameHTCKo accambneen ro-
CynapcTB — yuactHukoB CHI, B uacTHocT B MogenbHOM 3akoHe «O LudpoBbIx npaBaxy.

B cootBetcTBMM € a63. 15 CT. 3 yka3aHHOrO MOfENbHOTO 3aKOHa «LU(POBOI 06BEKT — He UMe-
0N BELLECTBEHHOMO BbIPAXKEHUS OGBEKT rpaXAaHCKUX MpaB, 4OKa3aTenbCcTsa CyLeCcTBOBAHUSA
KOTOpOro opmmpytoTCa M 061agatenb KOTOPOro ONpeaenseTcs NOCPeACTBOM KOAUPOBAHNSA UH(OP-
MaLyn B MH(OPMALMOHHO-KOMMYHIKALLMOHHON CPejie C MOMOLLbI 3aninceil B MHOPMALMOHHOI Ci-
cTeme Nno ee npasuaamy. Mpu 3ToM nog LM POBbIM aKTUBOM B JAHHOI CTAaTbe NOHUMAETCS B TOM UUC-
e ¥ BUPTYanbHbI aKTUB, TOKEH — «LUM(POBOI 06BEKT, 06MaAAIOLMIA MMYLLECTBEHHON LLEEHHOCTbIO
(MMywwecTBO), NPaBo COBCTBEHHOCTY UM APYrOe BelHOE NPABO Ha KOTOPbI NPUHAANEKUT CYObEKTY,
yKa3aHHOMY B MH(OPMALMOHHOI CUCTEME B KauecTBe ero obnagatens» (a63. 12 cr. 3 MogenbHoro
3aKOHa).

B NOHATMIAHON CUCTEME YKa3aHHOTO MofieNnbHOro 3aKoHa «LUM(POBOI 06bEKT» 1 «LN(POBON aK-
TWB» COOTHOCATCA KaK 0bLuee 1 YaCTHOE, KaK POJOBOE U BUSOBOE NOHATUS.

B uenom nogo6HbIN NOAXOA ONMpaBAaH, TaK Kak MOHATUE «LM(POBON 06BEKT» OUEBUAHO fB-
nAeTca 6onee WMPOKUM 1 POJOBBIM NO OTHOLIEHNIO K 6OMee Y3KOMY MOHATUIO LM(POBOro akTuBa,
onpeaensemoro yepes BULOBOE OTNMUNE — KaK LNGPOBON 06bEKT, 06N1afatoLWnil UMYLLECTBEHHON
LLEHHOCTbIO U NPUHAANexaLin 06nafaTento Ha NpaBe COGCTBEHHOCTM UMK APYrOM BELLHOM NpaBe.

Takum 06pa3oM, OCHOBHbIM OTAMYMEM LN(POBOr0 aKTUBA OT LNUGPOBOro 06bEKTa, COrNACHO
BbllUeyka3aHHOMY MozenbHOMY 3aKOHY, SIBASETCA TO, UTO LU(pPOBON aKTUB, BO-NEPBbLIX, ABNSETCA
06BEKTOM, UMEIOLLMM UMYLLECTBEHHYIO LIEHHOCTb, W, BO-BTOPbIX, TPUHAANEXUT 06NafaTento Ha npa-
Be COOCTBEHHOCTU MM APYrOM BeLLHOM npaBe. Mexay Tem noHaTMe UMpoBOro 06beKTa BKIKOUAET
1 MHOTME ApYrie 06BEKTbI, KOTOPbIE MOTYT UMYLLECTBEHHON LEHHOCTbIO He 06131aTh 1 B OTHOLEHNN
KOTOPbIX MOXHO OCYLIECTBAATb NPaBa NO MHbIM OCHOBAHUSAM, YEM B OTHOLIEHWN LN(POBOro aKTUBA,
Hanpumep B JaHHOM KOHTEKCTe peub MOXET UATM 0 LudpoBom obpase (aBatape), u T.4.

Cornawascb B LENOM C NOAXOAOM K COOTHOLIEHMIO LU(POBOro 06bekTa U UMpoBOro aKTu-
Ba KaK POAOBOr0 W BUAOBOIO MOHATUM, LieNecoo6pasHo OTMETUTb OMpefeneHHyl CMenocTb aB-
TOpoB MofenbHOro 3aKoHa, KOTOpble YKa3ani Ha BO3MOXHOCTb 06nafaHns LNGPOBbIM aKTUBOM
Ha NpaBe COOCTBEHHOCTI UMK [PYTOM BELLHOM NpaBe.

Kpome Toro, kak noHATME «LUMPOBOI 06BEKT», TaK 1 NOHATME «LUM(POBOK aKTUBY B 3TOM Cllyuae
CBA3bIBAOTCA C MH(OPMALMOHHON CUCTEMOM, KOTOPAA ONpeaeneHa B yka3aHHOM 3aKOHe Kak Habop
AaHHbBIX, COOTBETCTBYIOLMIA NPaBMNaM, YCTAaHOBMEHHbIM B 3aKOHAX CTPaHbI, @ TaKKe NHOPMALNOH-
HbIX TEXHOMOTUI 1 TEXHUUECKIUX YCTPONCTB, NnaTdopma, KoTopass obecneunsaet 06paboTky uHdop-
MaLuK, CO3AAET U NOAAEPKMBAET YCNOBUA B MH(OPMALMOHHO-KOMMYHUKALMOHHOI Cpejde Ans B3a-
NMOAEACTBNSA YUACTHUKOB rPaX/aaHCKoro 060poTa v yueta ux npas (ab3. 5 cT. 3 MogenbHOro 3akoHa
0 UMPOBbIX NPaBax).

MpeacTaBnseTcs, uto UMGPOBOM aKTUB MO CBOEN NPUPOAE AENCTBUTENIbHO MOXET CyLiecTBO-
BaTb B pamkax MH(OPMALMOHHON CUCTEMbI, 6narodaps KOTOPON BO3MOXHO YAOCTOBEPEHUE Nnpas,
npesocTaBasemMblX COOTBETCTBYIOUMM aKTUBOM. Tem He MeHee LM(POBOI 06BEKT Kak NOHATHE 60-
fee WHUPOKOEe MOXET BKIIOUATb B Cebs U ipyrue 06beKTbl, He06A3aTeNbHO CBA3aHHbIE C KAKOW-NN60

7 MopenbHbl 3aKOH 0 LMpOBbIX NpaBax, NPUHAT 14 anpens 2023 r. B I. CaHkT-Metepbypre MoctaHoBneHnem 55-12 Ha 55-M
nnexapHoM 3acenaHnm MexnapnameHTckol accambnen rocyaapcTs — yuactHukos CHI) https://iacis.ru/mod_file/p_file /1114
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NH(OPMALMOHHOW CUCTEMON, MOTYLLME CYLLECTBOBATD 1 BHE €€, XPAaHUTbCS HA CbeMHbIX MaTepuab-
HbIX HOCUTENSX.

Takum 06pa3om, onpegenexne LUpPoBoro 06bekTa Heo6xo[MUMo ChopMynMpPoBaTh CleayoLLM
06pa3oM: HemaTepuanbHbli 06bEKT, 06MafatoLLNIA XapaKTePUCTUKAMM, OTIMUAIOLLMMI €10 OT ApYrinX
06bEKTOB, NpeACcTaBeHHbli B UMpoBON hopme 1 NPUHAANEXALMA ero 06N1afaTeNto Ha 3aKOHHOM
OCHOBaHMM. K uncny xapaktepucTuk, OTNMYAIOWMX OfNUH LM(POBOI 06BEKT OT APYroro, MOXHO OT-
HeCTW, HanpuMep, YHUKANbHbIA HA6OP AAHHBIX, OTHOCALMXCS K KOHKPETHOMY 06BEKTY, YHUKANbHBIN
NaeHTU(UKATOP, NPUCBOEHHDBIA MHAOPMALMOHHON CMCTEMON 1 T.N. B AanbHelwwem B HacTosWen pa-
60Te NoHATME «LNdPOBON 06BEKT» ByAeT CMNONb30BATLCA Kak 06LLee, POA0BOE, BKoUatowee Lud-
poBble aKTUBbI 1 ApYrue 06bEKTbI, B TOM UNCIE, HANPUMEP, aKKayHTbl B COLMANbHbIX CETAX, aKKAYHTbI
3NEKTPOHHOMN NOYTBI.

AHanu3upys noHaTMe LNUGPOBOro aKTMBa N0 MaTepuanam 3apy6exHbIX JOKTPUHANbHBIX UCTOUHU-
KOB, MOXHO CA€NaTb BbIBOA, UTO COOTBETCTBYHLNA TEPMUH UCMOMb3YETCA B Y3KOM U LUMPOKOM CMbIC-
ne. Mpw 3T0M NoA UMGPOBbIM AKTUBOM B Y3KOM CMbIC/IE MOHMMAIOTCA TONBKO MMEIOLLME LLEHHOCTb TO-
KeHbl (06beKTbI), 06pa3oBaHHbIe C UCMOMb30BAHMEM TEXHONOTMI PACNPeAENeHHOro PeecTpa, APKUM
npumepom KoTopoi ssnsetca 6nokueitd (Armstrong & Samuels, 2022, p. 5). B WwMpoKom CMbicne
B NOHATME LM(POBOTO aKTUBA BKIOUAIOTCS TAKKE JOMEHHbIE MMEHA, aKKQYHTbI 31eKTPOHHOM NoUTbI,
umdposble 3anucy u T.n. (Farooqui et al., 2022, p. 428). 3auacTyio cofepxaHne Kateropu uUdpoBoro
aKTIBa ONPefEeNseTcs nyTem NepeuncneHns BXOAALLMX, N0 MHEHNIO aBTOPOB, B 3TO NOHATUE 06DbEK-
08 (Klasicek, 2023, p. 239).

B cuTyauum OTCYTCTBMA KaKOW-NM6O npuemnemont AeduHuLMM LNPOBLIX aKTMBOB, Ans ¢op-
MUPOBAHMA NPABOBON ONpPeAeNeHHOCTU B YKa3aHHOW cdhepe W YCTaHOBNEHUS NPaBOBOM NPUPOLALI
1 TPaBOBOTO pexuma 37oro uMcpoBoro 06beKTa He06X0ANMO pa3pabdoTaTh ONpeaeneHue, KoTopoe
0XBaTbIBa/O Gbl MAKCUMANbHO BCE CYLLECTBYIOLME HA HACTOALLMIA MOMEHT LMpoBble aKTUBbI, a TakK-
K€ MOrno 6bl 6bITb UCNONb30BAHO AN NPABOBOr0 PErynnNPOBAHNA NPU BOSHUKHOBEHUM HOBbIX BU-
A0B LM(POBbIX AKTUBOB, KOTOPbIE CETOAHA eLe HEU3BECTHbI.

Kpome TOro, BaXHO onpeaenuTb, MOXET N1 LM(HPOBOK aKTUB OTHOCUTBCA K UMYLLECTBY, MOTYT
N1 B OTHOLIEHNN HETO OCYLLECTBAATHCS NMYLLECTBEHHbIE NPaBa W, COOTBETCTBEHHO, BO3MOXHO NN Ha-
CnefoBaHue g poBOro akTuBea.

Monstne «umndpoBoii akTe» Ha npumepe Mpuxumunos YHUPYA o undposbix aktuBax
W YacTHOM Npase

JlOCTaTOUHO [ieTanbHO MOHATME «UM(POBON aKTUB» 6bINO NpopaboTaHo B [MpuHUMNAX
MexayHapoAHOro MHCTUTYTA YHUGMKALMN YaCTHOTO NpaBa O LUdPOBbLIX aKTUBAaX M YaCTHOM npa-
e (ganee — MpuHuunbl YHUAPYAY, a Takxe B MpuHLMNAX MCNonb3oBaHMsa LM(POBbIX aKTUBOB
B KauecTBe obecneueHuns, pa3pabotaHHbix EBPONEACKUM NPaBOBbIM UHCTUTYTOM (fanee Takxe —
MpuHumMnbl EBpONenckoro npaBoBoro MHCTUTYTa) .

MpuHumnbl YHUIOPYA pa3pabatbiBanuch ¢ ceHTa6ps 2020 . 1 6binu NPUHATHI PykoBoaswwmm co-
BeTom YHUPYA 12 mas 2023 r. Moaxof, KOTOPbIA MCNONb30BaNCA NpW NOAroToBKe MPUHLMNOB, MO-
KET BbITb OXapaKTePU30BaH Kak hyHKLMOHANbHbIA 1 HEUTPANbHBIN C LieNbI0 0XBATUTb MAKCUMANbHOE

& Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 11 princ. 2(2) (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf
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KOMMYecTBo Ly poBbIX akTUBOB. Cpean KntoueBbiX MOMEHTOB, OTPaxeHHbIX B MpuHuunax YHUAPYA,
cnegylowye:

= [IeTaNlbHO€e 1 MAKCUMaNbHO WIPOKOe onpeaenexne NoHATUA LUPOBOTo aKTUBa;

= KOHLENUMs KOHTPONA B OTHOWeEHUM LM(POBOro aKTMBa, KOTOpPas MOMXET paccMaTpuBaThCs

KaK CBOEro poJa aHanor BnajeHus B OTHOLWEHUI MaTepUanbHbIX Beler;
= B [lpMHUMNAX yKa3aHo, YTO B OTHOLWEHMM LU(POBbIX aKTUBOB MOTYT OCYLLECTBAATLCA MMYLLe-

CTBEHHble MpaBa, NpK 3TOM [PUHLMMBI HE OMpeaensioT, ABNAKTCA NN LUGPOBbIe aKTUBbI UMY-

LecTBoM.

JlokymeHT, noarotoBneHHblin YHUAPYA, cocTouT U3 BBeAeHUS 1 19 NPUHLMNOB, 06bEAMHEHHBIX
B CeMb pa3fenoB. Kaxablil NPUHLMN CONPOBOXAAETCA NOAPOGHLIMI KOMMEHTApPUAMMU, KOTOPbe
NO3BONAIOT COCTaBUTb 6ONee NOMHOe NPeACTaBAeHNe O KOHLENLMAX U NOAX0AaX, MCNONb30BAHHbBIX
npu pa3paboTke 3TOr0 LOKYMEHTa.

B cOOTBETCTBMM CO BTOPbIM NPUHLUMOM, KOTOPbINA NOCBSALEH ONPEAENeHUI0 OCHOBHbIX MOHATUN,
UCNOMb30BaHHbIX B IOKYMEHTe, «LNdPOBOI aKTUB €CTb INEKTPOHHAs 3anucb, B OTHOWEHUN KOTO-
POl MOXET 6bITb YCTAaHOBNEH KOHTPOMb»Y. PN 3TOM 3NEKTPOHHASA 3anNMCb 03HAUAET UHhOPMALLID,
KOTOpas XpaHMTCA Ha INEKTPOHHOM HOCUTENE 1 K KOTOPOI MOXET 6biTb MonyueH goctyn™. Mog nepe-
Aauei uMpoOBOro aKTUBAa NMOHMMAETCA «anbTepauusa» MMYLWeECTBEHHOro npaBa B UMGPOBOM ak-
TBe™. TepMMH «nepefaya» TakKe BKNIOYAET NPUOBPETEHNE UMYLLECTBEHHOTO NPaBa B KOHEUHOM
LndpoBoM aKkTUBE®,

Kak Bugum, noHaTue uupoBoro akTuea chopmynnpoBaHo NpefenbHO WUpoKo. Npu 3Tom OHO
NPUBA3AHO K IBYM APYriIM OCHOBHbIM KaTeropuam — «3M1eKTPOHHAA 3anmncb» U «KOHTPOMbY.

B komMeHTapuAX Ko BTOPOMY NPUHLIMNY NOAYEPKUBALTCS, UTO, KaK Cneayert U3 onpegeneHus, anex-
TPOHHAA 3anucb NpeacTaBAAeT cOH0N MHOPMALWIO, KOTOPAs HAXOAUTCA HA INEKTPOHHOM HOCUTENE,
npuuem K ykasaHHoM MHAOPMALMM MOXET BbITb MONYUeH AOCTYN. [p1 3TOM NOHATUE KINEKTPOHHbIN
HOCUTENbY PacCMATPUBAETCSA B CAaMOM LIMPOKOM CMbicne. [laHHas KaTeropusi 0XBaTbiBaeT No60oM TMN
LNPOBbIX HOCUTENEN U PUMEHSEMbIX TEXHOMOT A, HE3ABUCUMO OT TOFO, OCHOBBIBAIOTCA NN MPUH-
LMMbl 3aNNCK HA HOCUTENb Ha 3NEKTPOHHBIX IPQEKTaX NN KAKUX-NM6O APYTUX, HANPUMEp XecTKne
AVCKN, NPUHLMN 3aN1CK Ha KOTOPble OCHOBAH Ha UCMOMb30BaHNN MArHUTHbIX NOMEN, @ TaKKe ONTU-
yecKue ANCKK, Koraa ucnonb3ytoTcs usnueckiue nameHeHns B matepuane’. B MpuHumunax ykasaHo
YCNOBWE O BO3MOXHOCTYW MOMyueHUs AocTyna K MHopmaLum, npeanonaratlyee, uto MHGopmauus
[OMKHA ObITb NPeCTaBNeHa B JOCTYNHOI Ansa BocnpuaTua dopme. Takum 06pa3om, KaK INEKTPOH-
Hble 3annCK Henb3s paccMaTpyUBaTh Takue POPMbl JOKYMEHTOB, Kak GyMaXKHble MUCbMa UK YCTHas
KOMMYHUMKaLWS, KOTOpble He apXuBMUPYKTCA Ha MaTepuanbHbIX HOCUTENAX, a Takke UHGOopMaLMio,
KOTOpPas CORePMTCS TONMbKO B NaMATU YenoBeka®.

©Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 11 princ. 2(2) (2023).

" Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 11 princ. 2(1) (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf

2 Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 11 princ. 2(5) (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf

% Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 12-13 (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf

B Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 13 (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf
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Mo BblleynoMsHyTOMy ONPefeNeHN0 KNoueBbiM NPU3HAKOM LM(POBOro akTUBa SBNAETCA BO3-
MOXXHOCTb KOHTPONA Hafl HUM. ITO 03HAUAET, UTO AXE ECNN KAKON-NNBO 06BEKT ABNAETCA INEKTPOH-
HOW 3anucblo, Nognagatollen noa AeduHULMI0 8MOpP0O20 NPUHLUNG, HO B OTHOLIEHUM Hee HEBO3MO-
XEH KOHTPONb, TaKON 06bEKT He 6yeT LMdpPOBbIM aKTUBOM.

B KoMMeHTapusx Ko BTOPOMY NPWUHLMMY NPUBOAATCA NPUMepbl 06BHEKTOB, KOTOPbIE MOryT
UNKU He MOryT noanagaTtb noj onpegenexue uudpoBoro akTuea. Tak, LNGPOBLIM aKTUBOM ABASET-
Cs, Hanpumep, BUpTyanbHas Baniota (KpUNToBanioTa), 06palIalAACA C UCNONb30BAHNEM TEXHONO-
rAN Ny6AnuHOro 6nokueitHa (Hanpumep, GUTKOIH). XOTA B NY6AMUHOM 6NOKUEHE HU OANH NONb-
30BaTe/lb He KOHTPONUPYET 6a30BbI NPOTOKON COOTBETCTBYIOLLEN UH(OPMALMOHHON CUCTEMDI, T..
KaK pa3 Ty camyto NocnefoBaTenbHOCTb 6/10KOB, B KOTOPOI NPOUCXOAMUT CAENKA C LNdPOBbIMM aKTH-
BaMI, @ MEXaHU3M KOHCEHCYCa, 3aN0XEHHbIA B MPOTOKOM COOTBETCTBYIOLLEN MH(OPMALMOHHON CH-
CTeMbl, NPOBEPSET JOCTOBEPHOCTb CAENOK, OCYLEeCTBNAEMbIX C UCMONb30BAHNEM CUCTEMDI, T.€. XOTS
HU OHO NNLO HE MOXeT KOHTPONMUPOBaTb PaboTy TaKoro NPOTOKONA MW MeXaHM3Ma KOHCEeHCYCa,
NNLIO, yuacTByloLlee B caenke (Hanpumep, npoaasel;) 06134aeT KOHTPONEM Hajl YACTHbIM KNIOUOM,
KOTOpbI/ NO3BONAET TOMY NNLY OCYLWECTBAATb KOHTPOMb Hal CaMiM LiNPOBBIM aKTUBOM B paMKax
NPOTOKONA COOTBETCTBYHOWEN MHAOPMALMOHHOM CUCTEMDI™,

Kpome Toro, B coctaB L()pOBbIX aKTUBOB MOTYT BXOAUTb U LMPOBbIE BaNIOTbl, BbiMycKkaemble
LIeHTPasnbHbIM 6aHKOM COOTBETCTBYIOWIErO rocyaapcTsa (B Poccun — undpoBoii pybib), NOCKOMbKY
yKa3aHHas BaNioTa NOMHOCTbIO MOANAAAET Noj onpeaeneHue LuQpPoBoro akTUea, Tak Kak XpaHuTca
Ha 3N1eKTPOHHOM HOCUTeNe, a 3aKOHOAATeNbCTBO FOCYAAPCTBA YCTaHABNNBAET, KakuM 06pa3om CooT-
BETCTBYIOLLEE NNLO OCYLIECTBAAET KOHTPOMb OTHOCUTENbHO YKa3aHHOW BantoThbl".

Ba)KHO OTMETUTb, UTO B COOTBETCTBNU C pa3bACHEHNAMU pa3paboTunkos MpMHLMNOB B Cyya-
X, <Koraa B LMPOBOM aKTUBE COAEPXUTCS MHAOPMaLMA, NPeacTaBnsIowWan co6oii UMELLYIo
OTAENbHYI0 LEHHOCTb COBOKYMHOCTb JaHHbIX UK 6a3y AaHHbIX (Hanpumep, Habop CBefeHui,
[laHHbIX, ANTOPUTMOB, Ha OCHOBE KOTOPOro PaboTaeT CUCTEMA MCKYCCTBEHHOTO MHTENNeKTa),
a TaKke Kakoe-nn6o n3obpaxeHne Unn TeKCTOBOE CO06LIEHME, B OTHOLWEHNN TaKoW MH(OpMa-
LN NPUMEHSETCA 3aKOHOAATeNbCTBO, PEryNMpyloLLee OTHOWEHUS MO NMOBOAY MHTENNEKTYyanb-
HbIX MpaB, Npu 3TOM WHGOPMALMA, CYLLECTBYIOWAN 3a Npejenamn LUdPoOBOro aKTUBa, He fAB-
NAETCS ero YacTbio»™,

Heob6xogumo 06paTiTb BHUMAHKE 1 Ha TO, UTO pa3paboTunki NMPUHLKMNOB He BKAKOUAIOT B COCTaB
LM pOBbIX aKTUBOB CTPAHULLbI B COLMANbBHbIX CETAX, AAXE EC/N OHM 3alLuLLeHbl naponem. Mpu 3Tom
aBToPbI MPUHLMMOB YKa3bIBaIOT, UTO OTHOLLIEHUSA MEXAY NONb30BATENEM U COLMANbHON CETbIO CTPOSAT-
€S Ha OCHOBAHMM NONb30BATENbCKOO COMNALLEHNS, T.e. CBOETO Pofia JOr0BOPa, KOTOPbIHA, KaK NpaBu-
N0, 3anpeLLaeT npuobpeTaTh NONb30BaTENHO KaKue-1160 npasa, B TOM UKCe «NPaBO COBCTBEHHOCTUY
Ha «CTpaHuULYy», a TaKke Ha KakoW-NM60o MaTepuan, CoAepXaLLMACa 1 pa3MelLeHHbIN NoNb30BaTeNnem
B COLMANbHOIA CETH, UTO He COTNacyeTcs C onpeaeneHnemM KOHTpons, chopMynupoBaHHbIM B LWIECTOM

% Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 15-16 (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf

7 Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 16 (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf
8 Poccuiickoii Mepepauun 310 onpenensietcs MpaxaaHCcKum kopekcom Poccuiickon Gepepaumu, GeaepanbHbiM 3aKOHOM
0T 27 nioHs 2011 . N2 161-03 «O HALMOHANbHOM NNATEXHON CUCTEMEN, B TOM UNCTIE TMABON 4.2 YKa3aHHOMO 3aKOHa, U No-
noxeHuem baxka Poccuu ot 3 aBrycta 2023 r. N@ 820-11 «O nnatdopme umucposoro py6ns».

% Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 16-17 (2023).

https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf
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npuHUMne®. IMeHHO No3ToMy, N0 MHEHW0 aBTOPOB PUHLMMNOB, CTPAHULA B COLMANbBHBIX CETAX
He ABNSAETCA UNpPOBbIM aKTUBOM.

CnepyeT OTMETUTb, UTO BOMPOC O NPABOBOW NPUPOAE TaKoro LMPOBOro 06bEKTA, Kak CTPaHMLA
B COLMANbHbIX CETSAX, ABMAETCA BECbMA AUCKYCCUOHHBIM.

Kak 6bi10 NOKa3aHo Bbllle, KIUEBbLIM B ONpefeneHinn uudpoBoro akTMBa ABNAETCA NOHATUE
KOHTpONA, KOTOpoe ChopMyNNPOBaHO B WecTom NpuHuune. opmynupoBKN onpeaeneHns KOHTpo-
1191 J0BONBHO CNIOXHBI 1 OTPAXAIOT cneundmky umdpoBOro akTMBa, 3aKNUaIoLLYCA NpeXxe BCero
B TOM, UTO LN(POBOIA aKTUB HemaTepuaneH. Kak oTmeuatoT pa3paboTunku MpUHLMNOB, NOHATHE
«KOHTPO/bY, KOTOpOEe BBOAUTCA B MpUHLMNAX, SBASAETCA CBOETO POAa 0COBbIM (YHKLMOHAMbHBIM IK-
BMBANEHTOM KAaTeropuin «BNaJieHne», KOTopas NpUMeHNMa K MaTepuanbHOMy UMylLecTBy?. Mpu 3Tom
KOHTPO/b HAZ LM(POBbIM aKTUBOM ABNSAETCA BONPOCOM (haKTa, @ HE pUANUYECKON KOHLENLMeN.

MOHATNE KOHTPONS, YCTAHOBNEHHOE WECTbIM NPUHLMIOM, BbINOMHAET KaK MIUHMMYM [iBE OCHOB-
Hble (yHKUMN. Bo-nepBbiX, OHO ABNAETCA ONMpefensiownm npu3Hakom uudpoBOro aKTMBa, Tak
KaK B COOTBETCTBMY CO BTOPbIM MPUHLMMOM LNDPOBbLIM aKTUBOM BbICTYNAET TONMbKO Takas 3fek-
TPOHHAs 3anucb, B OTHOWEHMM KOTOPOK BO3MOXHO YCTAaHOB/IEHNE KOHTPONSA. BO-BTOPbIX, NOHSATIE
KOHTPONA ABNSAETCA OCHOBOW ANA YCTAHOBNEHMSA NULA, KOTOPOE B AENCTBUTENBHOCTY OCYLLECTBAAET
onpegeneHHble NOJHOMOUMA B OTHOLIEHNM LMEPOBOTO aKTUBA, T.e. N0 aHaNorMu C NPaBOMOUNAMM,
OTHOCALMMNCS K NpaBy CO6CTBEHHOCTH, OCYLLECTBASET BNAJieHNE COOTBETCTBYIOLMUM LM(POBbIM ak-
TMBOM 11 BIPaBe MM PacropsaxaTbCs.

Heo6X0AMMO OTMETUTb, UTO CMEHY KOHTPONS OFHOMO MALA HA KOHTPONb APYroro Clefyer oT-
Nnuatb OT Nepeaaun LGpPoBOro akTMBA WK 40NN B HEM, T.e. OT Nepedauy UMyLeCTBEHHbIX MPaB.
HeB3upas Ha cBA3b TpaHcdepa npae Ha UNQPOBOIA aKTUB CO CMEHOI KOHTPONS, eCTb CUTYyaLu,
KOrga Takasi CMeHa He BO3HMKAeT. HalnoHanbHbIM 3aKOHOAATENbCTBOM MOXET GbiTb YCTAHOBMEHO,
uTO NMPN HANNUUN HEKOTOPBIX 0BCTOATENbCTB, NPEAYCMOTPEHHDIX ITUM 3aKOHOAATENIbCTBOM, «Mpa-
BO CO6CTBEHHOCTU» HA LUPOBOI AKTUB MOXET NEPEeNTY K APYromy NnLly, Npuuem KOHTPOsb MOXET
OCYLECTBAATLCA ULOM, NepeaaBlLUM YKa3aHHbIA aKTUB. MHAs CUTYaLMA TaKke BO3MOXHA, Hanpu-
Mep, KOT/1a Ha 0CHOBE HOPM NPaBa, NPMMEHUMbIX K YKa3aHHbIM OTHOLEHUAM, NepeAaHHbIA KOHTPONb
He NPUBOAWT K Nepefayue Npas, B TOM UNCE NMYLLECTBEHHDIX NPaB Ha LM(POBON akTUB?.

MpuHumun 6(1)(a) npegycMaTpuBaeT Hanuume WUCKNKOUMTENbHBIX MONHOMOUMIA KaK HeoTbemse-
MOTO MpU3HaKa UMYLIECTBEHHbIX NPaB. OfHaKo, KaK OTMEUaloT pa3pabdoTunku MPUHLMNOB, MOXET
NMETb MECTO CUTYALLAS, NPY KOTOPOI NNLO (33 MCKNIOUEHMEM LA, KOTOPOE HA 3aKOHHbIX 0CHOBAHM-
AX BNPaBe 0CYLIECTBNATb KOHTPO/b HaJ LM(POBbIM aKTUBOM), He 0bnadaroliee KakKUMU-6o npa-
BaMK, B TOM YUCIE UMYLECTBEHHBIMI B OTHOLIEHNM LIM(POBOTO aKTUBa, NpUo6peTaeT Takue non-
HoMOuMA 6e3 cornacus U BOMpeKu Boe N3, KOTopoe 06/1afaeT OCHOBAHHbIM HA 3aKOHe NpPaBoOM
KOHTpons. Takoe BO3MOXHO, HanpuMep, KOTAa COOTBETCTBYIOLLEE NULO MOMYUYAET 3aKPbITbIE KIHOUM,
Heo6xoauMble AN [OCTYNA K LM(POBOMY aKTUBY, C UCMONb30BAHNEM B3/I0Ma, KPaXu YCTPOMCTBA
U1 uMdpPOBOTO KOLWENbKa, Ha KOTOPOM XPaHATCA COOTBETCTBYIOWME KNKOUM. 3TO TaKKe YKa3blBaeT

¥ Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 51-52 (2023).
It Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 52 (2023).
https://www.unidroit.org/wp-content/uploads/2024/ 01/ Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf

7 Hanpumep, noneuuTenb, kak MpaBuno, NoayyaeT KOHTPOSb Haj LMAPOBbLIM AKTUBOM B WHTEpECax TPETbEro NNUa,
HO MpU 3TOM He NPUOBPETAET MMYLLECTBEHHBIX NPaB HA 3TOT uMcpoBon akTue. Cm.: Int'l Institute for the Unification
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Ha CYLIHOCTHOE pa3nuuue Mexay nepefayeil KOHTPONA Haf UMGPOBLIM aKTUBOM U Nepeaauen npas
COH6CTBEHHOCTMN Ha Hero?.

B OTHOWEHMM UCKNKUUTENBHOCTI NOAHOMOYMIA, YTO NPEAYCMATPUBAETCS WECTbIM NPUHLMMIOM,
Heo6X0fMUMO OTMETUTb, UTO BO3MOXHOCTb TaKOW MCKMIOUMTENBHOCTI 06ecneunBaeTcs hyHKLMOHM-
poBaHMeM UH(OPMALMOHHON CUCTEMDI, B KOTOPOW CYLLECTBYET COOTBETCTBYIOLMNA LcPOBON aKTUB
UAN C NOMOLLbIO KOTOPON LM(POBON aKTUB CO3[aH, NPUUEM Takas CMCTEMA A0MKHA HafIeXHO obec-
neunBaTb KaK Hanuume Takux NONHOMOYMA, TaK N UX UCKAKOUNTENbHOCTD. Mpu 3TOM BBUAY opmy-
NMPOBOK BTOPOTO W WWECTOro NPUHLMNOB ONpeaensatolien SBAseTca MMeHHO BO3MOXHOCTb KOHTPONS
ML Haf COOTBETCTBYHOWMM LiMPOBLIM AaKTUBOM: B C/Tyuae ecni 1o, 3aKOHHO KOHTPONMpyioLlee
LNPOBON aKTUB, YTPATUIO TaKOW KOHTPONb B Pe3ynbTaTe NPOTUBONpPABHbBIX ENCTBUIA TPETbUX NAL,
Hanpumep B Clyuae Kpax 3NEKTPOHHbIX KMoUed Uan B Apyrux Nofo6GHbIX Clyuasx, Takoe NuLo
He nepectaeT 6biTb NNULOM, KOHTPONMPYIOWMUM LN(POBOK aKTMB, U UMEET BO3MOXHOCTb OCyle-
CTBNATb MMYLLECTBEHHbIE NMPaBa B OTHOLWEHWW TAKOTO aKTIUBA N0 aHANOMNN C HE3aKOHHbIM BbIObITUEM
13 BNAieHMs COBCTBEHHMKA MaTepUabHOrO UMYLLECTBa.

Y70 Kacaetcs N. 3 WeCToro NPUHLMAA, KOTOPbII NpeaycMaTpuBaeT ocnabneHne UCKNKUNTENbHO-
CTM NONHOMOUMIA B PaMKaX KOHTPONS, KOTOPas YCTaHOBNEHa B M. 1, TO «NpuHLuN n. 3(a) oTpaxaer cu-
Tyauuio, KOra UCKNIUUTENbHOCTb NOHOMOUNIA OrPaHUUNBAETCA B CUNY COOTBETCTBYIOLLMX XapaKTe-
PUCTUK MHAOPMALMOHHOM CUCTEMbI, B KOTOPO PacnonoxeH LudpoBoil aKTUB, U B CUNY YKa3aHHbIX
XapaKTepuUCTUK KOHTPONb Haj LM(POBbIM aKTUBOM MOXET ObiTb M3MEHEH B COOTBETCTBMM C aNiro-
PUTMaMI Takoil MHAOPMALMOHHOI cucTembl. MyHKT 3(b) TOro e NpUHLMNA CBA3AH C J06POBONbHbI-
MU AENCTBUAMN NULA, OCYLLECTBAAKOWLEr0 KOHTPOMb Hafl LNGPOBbIM aKTUBOM, HaNpuMep, B Cyuae,
eCnn NN, OCYLLECTBAAOLLIEE KOHTPOND, XeNnaeT nepeaatb YacTb NOAHOMOUNA APYriM NULLAM B Lie-
nAX yao6cTBa, 6€30NacHOCTM UNK B KAKUX-TM60 UHBIX Lienax. Hanpumep, Takas CMTyaLus MOXET BO3-
HUKHYTb B CNyuae 3aK/UeHU COMNALIeHNN, T.e. KOTAA NULO, KOHTpOnupyloLiee LndpoBoi aKTUB,
nepeaaet yacTb NOAHOMOUNI Apyromy nuLy. Apyrum NPUMepoM ABASIOTCA CUTYaLWN C MHOFOCTO-
POHHMMY BbluncneHnami (multi-party computation), npu KOTOPbIX 3aKPbITbIi KMOY, NO3BONAOLMIA
nonyyatb A0CTYN K UMPOBOMY aKTUBY, Pa3fieNseTcs Ha HeCKONbKO (hparmMeHTOB, Ka/ablil U3 KOTO-
pbIX HEOOX0ANUM [/ BbINONHEHUS TPAH3AKLUNNZ,

Kpome TOro, oueHb BaXHbIM BAAETCA M. 1 TPETbEro NPUHLMAG, B COOTBETCTBMM C KOTOPbIM Lnd-
POBOW aKTUB MOXET 6bITb 0GbEKTOM MMYLLLECTBEHHDBIX NPaB. Pa3paboTunku MpUHLMNOB NOAYEpKIUBa-
10T, UTO TEPMUHY «UMYLLECTBEHHbIE NPABa» NPUAAETCA MAKCMMANbHO WNPOKOE 3HaUeHne.

MOHATUE «WUMYLIECTBEHHbIE NMpaBa» OTPaXaeT (YHKLUMOHANbHbIN MOAXOH, COIMAcHO KOTOpPO-
My Heo6XoAuMO obecneunTb, 4Tobbl MPUHLKUNLI GbINN NPUMEHNMbI B HOMbIIMHCTBE IOPUCANKLNN.
NmywiecTBeHHble NpaBa, N0 CMbICy MPUHLMNOB, NOAPA3YMEBAIOT, UTO «NPaBa UNU UHTEPECDI, KOTO-
pble du3nyeckne nuLa MOryT MMETb B L POBbIX aKTUBAX, NPY OMpeaeneHHbIX 06CTOATeNbCTBAX MO-
ryT 6bITb TPOTMBONOCTABEHbI TPETHUM IMLAME, T.€. TAKXKE NT1LLAM, KOTOpble He0653aTeNbHO ABAATCA

2 Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 53 (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf

% Int'l Institute for the Unification of Private Law, UNIDROIT Principles on Digital Assets and Private Law 23-25 (2023).
https://www.unidroit.org/wp-content/uploads/2024/01/Principles-on-Digital-Assets-and-Private-Law-linked-1.pdf

% Digital Assets and Private Law Working Group. (2022, March 7-9). Master Copy of the Principle and Comments (Fifth
session’s WG materials). Int'l Institute for the Unification of Private Law. https://www.unidroit.org/wp-content/
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CTOpPOHaMK? oroBopa»?. 3T0 Takxke YKa3blBaeT Ha aHANOTMUHOCTb NPeAYCMOTPEHHON MpUHLMNaMm
NPaBOBOI KOHCTPYKUMM MPaB Ha LM(POBbIe aKTUBbI MpaBy CO6CTBEHHOCTM Ha MaTepuUanbHble
06beKTbl, KOTOpOe ABNAETCA aBCOMIOTHBIM, T.e. MOXET 6bITb MPOTUBONOCTABNEHO NHO6bLIM TPETbUM
Nnuam, a He TOMbKO TeM, C KOTOPbIMU UMEIOTCA [LOTOBOPHbIE OTHOLLEHUS.

KaK yka3aHo B KOMMeHTapusx K JOKYMeHTy, NpefycMOTPEHHOE TPEeTbUM NPUHLMMIOM NON0XeHue
0 TOM, YTO B OTHOLIEHUN LLUGPOBbIX AKTUBOB MOTYT OCYLLECTBAATLCSA UMYLLECTBEHHbIE NPaBa, He Co-
LEPXKNUT KOHKPETHYIO NPaBOBYI0 KOHLENUMIO unu KBanugukaLmio UMdpoBbiX akTUBOB. B pasnuu-
HbIX PUCANKLMAX LUGPOBbIE AKTMBbI MOTYT BbITb KBaNM(hULMPOBAHbI KaK COHCTBEHHOCTb, TOBAp
WAV BeLWb NN C NPUMEHeHneM Mo6oI APYrol KOHLENLUM, HO NoA06HanA kBanMduKkaums Beerga 6y-
JeT 3aB1CeTb OT KOHKPETHOro NPUMEHUMOro npaBa U rocyfapcTea, NPUMEHAIOWEro Unn UMnemeH-
TUpytowero MpuHLMNbL. Mpyu 3TOM NPU UMNAEMEHTaLMU HEOOXOAMMO YCTAaHOBMUTD, YTO LUGPOBON
AKTMB MOXET 6bITb 06HEKTOM UMYLLECTBEHHDIX NpaBX.

Takum 06pasom, MpuHumunsl YHULPYA MOXHO paccMaTpuBaTh Kak KOMMMEKCHBIA JOKYMEHT, HO-
CAWMIA pEKOMEHAATENbHbIA XapaKTep, KOTOPbIA COREPKNUT MAKCUMANbHO WUPOKOe OnpefeneHne
LNPOBOro aKTUBA, OFHUM M3 KOHCTUTYMPYIOLMX NPU3HAKOB KOTOPOrO SIBASIETCA BO3MOXHOCTb
YCTaHOBNEHNS KOHTPONSA B OTHOWEHUM LLMGPOBOrO aKTUBA, UTO ABMAETCA (DYHKLMOHANbHBIM IKBU-
Ba/NeHTOM BNaJileHns No OTHOLIEHWIO K MaTepuanbHomy umyluecTsy. Kpome Toro, lpuHumnamu ycra-
HaBNMBAETCA CneLntnIecKkinit NPaBoBOK PEXMM LIUGPOBOTO aKTUBA, NPEANONATAOLNNA, YTO B OTHO-
LWeHnM LMhPOBOro akTUBA MOTYT OCYLLECTBAATLCA MMYLLECTBEHHbIE NPABa, NOHMMAEMbIE B CAMOM
WMPOKOM CMbIC/e, NPpUYEM NPaBOOTHOLEHUA MO OCYILECTBNEHUI0 UMYLLECTBEHHbIX NPaB B OTHO-
LeHUM LNdPOBOro aKTUBA ABNSAKTCA aOCONKOTHBIMM, T.e. TAKME UMYLLECTBEHHbIE NPaBa MOTYT 6biTh
NPOTUBONOCTABNEHbI Nt06LIM TPETHUM ULLAM, @ HE TONbKO TeM, C KOTOPbIMU UMEKTCSA JOrOBOPHbIe
OTHOLUEHUS NO MOBOAY LM(POBOrO aKTUBA, NO AaHANOTMM C NPABOM BNAEHUA BEWbIO KaK OHOM
13 COCTaBNAIOWMX NPaBa COHCTBEHHOCTU.

MousThe «uudpoBoit akTve» B [pUHLMNAX UCM0NB30BAHMS LIMDPOBLIX aKTUBOB B KAYECTBE
obecneyexus

MoHATMe uMPOBOro aKTUBAa SBMAETCA OAHWM W3 OCHOBOMOMArAIOWMX U B pa3paboTaHHOM
EBpONeNCcKUM NPaBOBbIM UHCTUTYTOM JOKYMeHTe «ITpUHLMNbI UCNONb30BaHUA LNGPOBbIX aKTUBOB
B KauecTBe 06ecneyeHma»®, npuuem TPaKTOBKa ITOM0 NOHATUA HECKONbKO OTAUYAETCS OT NOAXOA0B,
1CNonb30BaHHbIX B MpuHuunax YHUAPYA.

YKa3aHHble NpUHLMNbI SBAAKOTCA YacTbio 6OMbLIOMO NPOEKTa, peannsyemoro EBponeickum npa-
BOBbIM WHCTUTYTOM, MOA Ha3BaHMeM «[ocTyn K UMpoBbIM aKTMBAM», KOTOPbIA HAanpaBNeH Ha noj-
TOTOBKY Pa3bACHEHUN ANA TeX, KTO MMeeT onpeaeneHHble Npasa Ha LudpoBblie akTUBbI, U BCEX, KOMY
BCE yallle NPUXOAUTCA CTANKIUBATbCA € LNGPOBbIMYM AKTUBAMU B NOBCEAHEBHOM OPUANUECKON NpaK-
TUKe, B YACTHOCTU Cyaiel, afiBOKATOB, HOTApUYCOB, PErMCTPaATOPOB U CyAeBHbIX ucnonHuTenei. Lienb

% Digital Assets and Private Law Working Group. (2022, December 19-21). Master Copy of the Principle and Comments
(Seventh session’s WG materials). Int'l Institute for the Unification of Private Law. https://www.unidroit.org/wp-content/
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npoeKTa — NoMoYb 06ecrneynTb COrNacoBaHHOCTb U CNOCOBCTBOBATb raPMOHN3ALMI CYLLECTBYHOLNX

3aKOHOB M NPaBOBbIX KOHLEMLMIA, KAcaIOLLMXCA AOCTYNA K LNGPOBbIM aKTUBAM™,

B MpuHUMNax NnpUBOAUTCA onpeaeneHne LudpoBoro akTuea, koTopoe EBPONEncKUM npaBoBbIM
WHCTUTYTOM BYAeT NCNONb30BATLCA AN1A BCErO NPOEKTA B LeAOM. [IPUMEHUTENBHO K LMPOBLIM aK-
TMBaM CHOpPMYNNPOBAHbI ClIEAYIOLLME OCHOBHbIE A UHNLNN:
= «"KOHTpONb' B OTHOWEHMUM LMEPOBOro aKTUBA 03HAYAET NPaBO MK HAKTUUECKYI0 CNOCOBHOCTb

cy6beKTa UMeTh 1eN10 C TAKUMM aKTUBAMIN U (M111) aHHYNNUPOBATb UX B 3aBUCUMOCTY OT 06CTOA-

TenbCTB;
= “LUNpoBON aKTUB" 03HAUAET NI0GYIO 3aMUCh NN MHOW 06DBEKT, KOTOPbIA OTBEUAET CNEeAYHLWMM

Kputepusam:

(i) oHa xpaHuTCA, 0TO6PAXKAETCA M YNIPABNAETCA UCKMIOUUTENIBHO B 3/1EKTPOHHOM BUE, HA BUPTYasb-
HOW NnaTdhopme UK Yepes BUPTYaNnbHyI0 NNAThopmy UK 6asy AaHHbIX, BKIKUASA Clyyau, KOrLa
OHa NpeACTaBnseT co60k 3anncb UM 06pa3 peanbHOro, TOPryemoro akTBa, a Takke Korga uud-
POBOIA aKTUB Pa3MELLAETCS HA COOTBETCTBYIOWEN NnaTdopme HeNoCPeACTBEHHO UK uepe3 cuet
NoCpeaHNKa;

(ii) Ha Hee MOXeT PacnpPOCTPaHATLCA NPABO KOHTPONS, BNAAEHMA WM NMONb30BAHNS, HE3ABUCUMO
0T TOr0, KBaNUULLMPYIOTCA NN TakMe NpaBa No 3aKOHY KaK UMYLLECTBEHHbIE, 06513aTeNbCTBEH-
Hble MK HOCSLLME MHOW XapaKTep, U

(iii) oHa MOXeT 6bITb MepeaaHa OT OJHOW CTOPOHbI K APYrOW, B TOM YuCie nyTeM 406POBObHOMO
OTUYXAEHUA.

[inA ueneil AAHHOTO ONpefeneHus He WUMEKT 3HAUeHUs! KOHCTPYKTUBHbIE W 3KCM/yaTaLMOH-
Hble XapaKTepUCTUKN COOTBETCTBYIOWEN nnatdopmbl uan 6a3bl AaHHbIX, TO, KaKUM 06Pa3oM OCy-
LecTBAAETCA 3awuTa LMGpPoBOro akTBa OT HEMPaBOMEPHOro KOMMPOBAHWUA, UMW NPeACTaBASET
N1 COOTBETCTBYIOWMIA LM(POBON AKTUB eHeXHOoe TpeboBaHue (M, COOTBETCTBEHHO, 0643aTeNbCTBO)
NAEHTUDULMPYEMON CTOPOHDI B KQUECTBE €ro IMUTEHTA, XPAHUTENA UAN KOHTPONEpa, UK BbINOMHS-
€T NI PACCMATPMBAEMbIil aKTUB (DYHKLN JEHEr UK BANKOTbI.

Kak Bupum, 1 B 3TOM ONpefeneHnn NOHATUE «KOHTPOMbY ABNAETCA KOHCTUTYMPYIOWMM NpU3Ha-
KOM LPOBOro aKTnBa.

HeobxoAMMo OTMETUTb HEKOTOpOe OTANUMe KOHLeNUMM KOHTPONA, KOTOpas MCnonb3yer-
cs B [lpuHuMnax EBPONeNcKoro npaBoBOr0 WHCTUTYTA, OT KATEropuu KOHTPONS, OTPaXEeHHOM
B MpuHumnax YHUAPYA. B MpuHumnax EBponeinckoro npaBoBOro MHCTUTYTA MCMONb3yeTcs rnbpua-
Has KOHLENuMs KOHTPONsA Haj LuU(pOBbIM aKTUBOM, KOTOPas OXBATbIBAET KaK OPUAMYECKOE «BNa-
[IeHNe» KOHKPETHbIM NULOM (MPUMepOM ABAAETCA OCYLECTBEHNE 3TUM JIALOM 3aKOHHOIO NpaBsa
KOHTPONNUPOBATb 3TOT LM(POBOIA AKTUB B CIyyasX, KOTAa NOCAeAHUIA NPU3HAETCS 06BEKTOM NpaBa
CO6CTBEHHOCTU B KOHKPETHOM OPUCANKLNN AN NOMb3YETCA MHBIM, AHANOTUYHO 3aLUMLLEHHBIM Npa-
BOBbIM PEXUMOM), TaK ¥ NPOCTOM, DAKTUUECKUIA KOHTPOb NULA HA LMGPOBbIM aKTUBOM (Hanpu-
Mep, N06as hopma KOHTPONS, 32 UCKNIOUEHNEM BNAZEHNS B NEranbHOM CMbIC/e, KOFAa L1t poBoil
aKTUB B KOHKPETHOW IOPUCANKLAN He ABNAETCS 06HEKTOM NpaBa COGCTBEHHOCTU HA OCHOBAaHMM CO-
OTBETCTBYIOWMX NPaBOBbIX HOPM)™. JlerabHblii (OPUAMUECKIA) UAN AKTUUECKIA KOHTPONb ByaeT
(B onpeneneHHbIX Cyyasx — MOXKeET 6biTb) AOCTATOUHbIM /ISl TOFO, YTOBbI MMYLLECTBEHHbIN MHTEPEC

* ToppobHylo WHGMOPMALMIO O MpoeKTe CM. Ha cailTe WHCTWTYTa: https://www.europeanlawinstitute.eu/projects-

% Digital Assets and Private Law Working Group. (2022, March 7-9). Master Copy of the Principle and Comments (Fifth
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B OTHOLIEHUN UMPOBOrO aKTMBA 6biN CHOPMUPOBaAH, HO Onpeaenaioweil hopmoi KOHTPONS, Ko-
TOpas MMEET OTHOLIEHNE K CO3[aHMNI0 UMYLLECTBEHHOTO MHTEpPeca B YKa3aHHOM aKTMBE, ABNAETCS
(haKTUueCKnin KOHTPONL2. Kpome Toro, uto hakTUUECKMit KOHTPONb ABNSETCA Hagnexallein Ghopmoli
KOHTpoONA AnA (hOpMUPOBAHUS MMYLIECTBEHHOMO WHTEPECa MPUMEHUTENbHO K LUGPOBbIM aKTH-
BaM, OH Takxe Heo6XxoauM ANs Tex LMGPOBbIX aKTUBOB, B KOTOPbIX MMYLLECTBEHHbIE MPaBa B CTPO-
TOM CMbIC/IE MOTYT He CYLLeCTBOBATb C YUETOM UX 0COGEHHOCTEN, KOTOpbIE, COMMACHO BHYTpUrocyaap-
CTBEHHOMY NpaBY, UCK/IOUAIOT MX OTHECEHNE K 06beKTaM NpaBa CO6CTBEHHOCTH.

MM6puaHas KOHLENUMA KOHTPONs, KoTopas ucnonb3yetca B MpuHumMnax EBponeickoro npaso-
BOTO WHCTWTYTA, He MpeANonaraeT, uto AnA HopmMupoBaHus LUAPOBOTO aKTUBA HEOBXOANUMO Ha-
Nnune KaK opUANYECKOro, Tak U DaKTMUECKoro KOHTPONS. /1o6oro U3 BUAOB KOHTPONA JOCTATOYHO
ANt (hOPMUPOBAHUS MMYLLECTBEHHOTO MHTEpPeca B LM(POBOM aKTMBe. [pu 3TOM TONbKO (hakTuue-
CKIIl KOHTPOMb HEo6X0AUM ANst hOPMUPOBAHUA MMYLLECTBEHHOTO MHTEpECa B LG POBOM aKTUBE.

CornacHo no3uuuu aBTOpoB KomMeHTapues K MpuHuunam EBponeinckoro NpaBoBoro NHCTU-
TyTa, onpedeneHue, npepnoxeHHoe B MpuHuunax, chepa AeNCTBUS KOTOPbIX OXBaTbiBaeT
KaK KpUNTOAKTMBbI, Tak 1 LM(hpOBbIE aKTUBbI, HE MPOLeAWNe KPUNTOrpaduueckyio ayTeHTudu-
Kawuuto, U KOTOpble MPUMEHSIOTCA K HAM ONHAKOBbIM 06pa3oM, OMMpPAeTCs Ha cieaylolmue Tpu
OCHOBHbIX aTpnU6yTa LUMAPOBLIX AaKTUBOB: BO-MEPBbIX, HEMATEPUaNbHbIA XapaKTep, KOTOPbI
NPOABNAETCA B UX XPAHEHUN, OTO6paXeHUI 1 (MNn) aAMUHUCTPUPOBAHUN TONBKO B 3NEKTPOH-
HOM BuWAe, AaXe ecu KOHKPETHbIA aKTUB OTPAXAEeT UMW MPUBA3AH K MAaTepuanbHOMY, peanb-
HOMY aKTUBY; BO-BTOPbIX, MPABO KOHTPONS, BNAZAEHU UAW NONb30BaHMSA, B WIPOKOM CMbiC/e
onpefensemoe kak MpaBo Ha AOCTYN U NONb30BaHWE HETPAANULMOHHON (DOPMOI CTOUMOCTH,
KOTopyto BonowaeT LuthpoBol akTMB, — 3T0 NPABO B COUETAHUN C UX LUPOBbIM HOpMATOM
AEenaeT ux nepeaauy v nocneayloliee NCnonb3oBaHne KOMMEpPUECKN NPUBIEKATENbHbIMI; B-Tpe-
TbIX, BO3MOXHOCTb Nepefaun. YkasaHHbIi TpeTui aTpubyT MOXHO TaKxe onpefenuTb Kak 060-
POTOCNOCOBHOCTD LU(POBOrO aKTUBA.

Takum o6pa3om, MpuHumnbl EBPONEickoro NPaBoBOr0 MHCTUTYTA MOXHO PacCMaTpUBATb Kak fo-
KYMEHT, HOCALMIA PeKOMeHAaTeNbHbIN XapakTep, B KOTOPOM NpeaCTaBAeHo NoHATUE LN POBOrO ak-
TUBA. EF0 OCHOBHbIM NPU3HAKOM ABAAETCA BO3MOXHOCTb KOPUANYECKOTO 1 hAKTUUECKOTO KOHTPONS
Haj YKa3aHHbIM aKTUBOM, KOTOpbIA 06M1aaeT TakUM CBOWCTBOM, Kak nepeasaemocTb (transferabi-
lity), nnu o60paumBaemocTb.

3aknioyenve

MoHATUS «LMPOBOI 06BEKT» U «LM(POBON aKTUB» NPUOBPETAIOT BCE HOMbLIYI0 aKTYaNbHOCTb
B CBAI3N C UncppoBusaumen. K onpeaeneqnio 06bema U CofepxaHus yka3aHHbIX KaTeropuid, a Tak-
€ NX COOTHOLIEHMS UMEIOTCS pa3NMuHble NOAXOAbI KAk B JOKTPUHAMBHBIX, TaK U B HOPMATUBHBIX
UCTOUHMKAX. B HEKOTOPBIX Clyyasx NPesnpUHUMAKTCA MOMbITKM CHOPMYNNPOBATL MAKCUMANbHO
WMpPOKMEe ONpefeneHns AaHHbIX MOHATUM; B HEKOTOPbIX Cyuasx LUGpPOBbIe aKTUBbI TPAKTYHOTCA
B Y3KOM CMbICNE 1 BKNIOUAKOT B Ce6s NULWb onpeseneHHoe uncio umposbix 06beKToB. IHOTAA Bbl-
CKa3blBAETCA MHEHME, UTo K LM(POBbIM 06GBEKTAM M AKTUBAM MOMET ObITb MPUMEHEH PEXUM Mpa-
Ba COGCTBEHHOCTM UNN BelHbIX NpaB. HeKOTOpble YUYeHble PaccMaTpUBAIOT YKa3aHHble 06bEKTbI
kak 06beKTbl 0c060r0 poaa, TpedyioLne 0TAENbHOTO NPaBOBOM0 PErynupoBaHus.

#  Digital Assets and Private Law Working Group. (2022, March 7-9). Master Copy of the Principle and Comments (Fifth
session’s WG materials). Int'l Institute for the Unification of Private Law. https://www.unidroit.org/wp-content/up-
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Mo MToram NPOBEAEHHOT0 UCCNEAOBaHMS NOHATUE LUGPOBOro 06bEKTA MOXHO CHOPMYNNPOBATL
cnegytowmm 06pasom: LGpoBOI 06bEKT — HemaTepuanbHbI 06BEKT, 06MafatoLWMIA XapaKTepUCTI-
Kamu, OTANYALMMK ero OT ApYrix 06beKTOB, NpeACcTaBAeHHbIA B LU(POBOI opme 1 NpuHaane-
Xali ero o6nanaTtenio Ha 3aKOHHOM OCHOBaHMU. LinchpoBoi 06HEKT MOXHO paccMaTpuBarh kak 06-
Liee, POAOBOE MOHATUE, BKNKOUatOLee B ce6 B TOM uncie uupoBble akTUBbI 1 ApYrue 06bEKTHI,
Hanpumep, akKayHTbl B COLMANbHbIX CETAX, aKKAYHTbI 3NEKTPOHHON NOYTI.

AHanu3npys TepMUH «UMGPOBOK AKTMBY, MOXHO CAENaTb BbIBOA, UTO OH MOXET MOHMMATbCSA
B LUMPOKOM M B Y3KOM CMbICNE, KaK ObIN0 NOKa3aHO B HACTOALLEM UccnenoBaHu. Mpu atom ans dop-
MUPOBaHUS NPABOBON ONPeJeNeHHOCTM B YKa3aHHOW chepe W BbIACHEHUA NMPABOBON NMPUpPOAbI
1 NPaBOBOrO pexuma LUMpPoBOro akTBa Heo6XxoAMMO pa3paboTatb onpedeneHine, KOTOPoe 0XBa-
TbIBano Gbl BCE CYLIECTBYIOWME HA HACTOALMA MOMEHT LM POBbIe aKTUBbI, & TAKXKE MO0 6bl ObITH
1CNONb30BAHO /1S NPABOBOrO PErynMpoBaHus Npu BOSHUKHOBEHUM HOBbIX BUAOB LIMPOBbIX aKTU-
BOB, KOTOPble CErOAHA elue HEM3BECTHbI. 3HaUMMble NOMbITKK ChOPMYNNPOBATL NOHATHE LGPOBO-
ro aKTMBa bW NPeanpPuHATLI B pamkax YHUAPYA u EBponeickoro NpaBoBOro MHCTUTYTA, NpUYem
CYLLECTBEHHDIM, KOHCTUTYMUPYIOLLMM NPU3HAKOM LM(POBOro aKTUBA CTano NOHATUE KOHTPONS B OT-
HoLWeHUM UMhpOBOro aKTMUBa.

UeTKoe 1 NOHATHOE pa3rpaHuUeHune NOHATUI «LUMGpPOBOI 06BEKTY 1 «LUMBPOBON akTUBY ByaeT
cnoco6cTBOBaThH (DOPMMPOBAHMI0 HAANEXALEro NPABOBOTO PErynMpoBaHMA B yKa3aHHOW cdepe
1 o0becneyeHno 3aluTbl Npas Cy6bEKTOB, BOBNEUEHHbIX B COOTBETCTBYIOLME NPABOOTHOLIEHUS.
Pa3rpaHuueHue yKa3aHHbIX ABYX NMOHSTUIA HEOGXOAMMO MOTOMY, U4TO CyTb W MPaBOBas NpPUPOAaA
LNdpoBbIX aKTUBOB, X 060pOT TPebYIOT 0COHOr0 NPABOBOrO PEryn1PoBaHUA € yUeToM creLutukm
LNPOBLIX aKTUBOB, @ TaKkKe NOTOMY, UTO LIMPOBbIE 0OBEKTHI MOXHO BKNIOUATb B NEPeUeHb 00bek-
TOB rpaXAaHCKNX Npas B TeX NPaBoNoOPsAAKaX, rae Teopus 06bEKTHOCTI UMEET 3HAUeHMe.
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Pa3nMuHbIX U3JaHWIA, 0OCHOBHOW TEMOIA KOTOPbIX ABNAETCA UCKYCCTBEHHDINA UHTENNEKT (1N), BbIny-
LLeHO 33 NpolweaLne BA-TPU FOAA 3HAUNTENIbHOE UMCNO. POCCHIACKME CUCTEMbI HAYUHOW MHAEKCA-
L1 No3BONAIOT naeHTUdMLMpoBaTtb 6onee 157 Tbic. ECnu orpaHnumTb NOMCK cnoBocoueTaHnem «Ui
1 NPaBo», TO pe3ynbTaT ByAeT Takke BecbMa BHyLWUTeNbHbIM — 6onee 9000 ctateil. OAHAKO B POCCUI-
CcKom 060poTe (B nepeuHe UMTaT U B 6U6IMOTEUHbIX DOHAAX) HE TaK MHOTO COBPEMEHHbIX 3apy6ex-
HbIX HAYUHbIX U3[aHWIA. B 3TON CBA3K, nonaraem, 6YAET akTyanbHbIM NPEACTaBUTb ele 0AHO. KHura

“Mission Al: The new system technology” («Muccus UN: HoBas cucTeMHas TeXHONOrMaA» NpecTaBnaet
c060¥ HAYUHYI0 aaNTaLMIo U NePeBOA HA aHMMUIACKMIA A3bIK 0TUeTa [ONNAHACKOr0 HAyuHOro COBETA
Nno rocyAapCcTBEHHON MONUTUKe NOA HaumeHoBaHuem “Opgave Al. De Nieuwe Systeemtechnologie’
(«3agaua IN. HoBble cucTemMHble TEXHONOTMM»)'. [IOKYMEHT 6bi NPeACTaBNEH rONNAHACKOMY NpaBu-
TenbcTBY B 2021 I. B UCCNea0BaHMM UCKYCCTBEHHBIA WHTENNEKT ONpefensieTcs Kak «CUCTeMHas Tex-
HONOrMA», KOTOPass KOPEHHbIM 06Pa30M MEHAET 06LECTBO 1 YCTAHABMMBAET NATb BCEOOBEMIOLNX
3ajau no BHeapexuio UN.

ABTopckuii (pegakTopckmit) coctas: npodeccop Kopuen Mpuuc (Corien Prins — ocHoBa-
Tenb u ¢ 1995 r. pykoBoauTenb TUAGYPrCKOrO MHCTUTYTAa NpaBa, TEXHONOTMA W 06LecTBa,
€ 2017 r. oHa Ha3HayeHa npepaceaarenem HuaepnaH[CcKoro HayyHoro CoBeTa Mo rocyAapCcTBeH-
HOW nonutuke); XapyH Weix (Haroon Sheikh — cTapwwit HayuHbli COTPYAHUK W KOOPAUHA-
TOp NPOeKTOB B 0ONNAHACKOM HayYHOM COBETe MO rocyfapcTBEHHOW MOAMTMKe U npodeccop
no CTpaTternyeckomy ynpasneHuto rnobanbHbIMKU TEXHONOTUAMU B AMCTepAaMCcKOM CBO6GOA-
Hom yHusepcutete (VU)); Ipuk Wpaisepc (Erik Schrijvers — noKTOp YTPeXTCKOro yHuBepcuTe-
Ta, B 2016-2017 rr. uccnegoatens rpynnol «MHopmayMoHHOe 06WeCTBO U NPaBMTENbCTBOY»
MUHUCTEPCTBA BHYTPEHHUX Aen HugepnaHgos). PeaakTopbl U3yunnu akafemuueckyto nutepa-
TYpYy, NONUTUYECKNE [OKYMEHTbI, MPOBENN WHTepBblo €O 175 3KCnepTamu U3 pasHbiX CTpaH
(He Tonbko M3 HuaepnaHaoB). KHura BKMOUAKT TakkKe UHTEPBbIO C MYHULMNANbHBIMA W TOCY-
AAPCTBEHHbIMU CYXALWMMU, NPEACTABUTENAMU KOMNAHWUI, AeATENAMN TPaXAAHCKOTO 06LLecTBa
W uneHamu fonnaHackon koanuuuu U, Ha 3akniounTenbHOM 3Tane matepuanbl paccMoTpenu
W fanu ueHHble npeanoxenus npocteccop, aoktop Mok Crunc (Luc Steels — noueTHblit npo-
(heccop MCKycCTBEHHOro UHTennekTa, CBoboaHbIi yHuBepcuTeT bpioccens?), MapneH CTukkep
n Tom [lemeiiep (Tom Demeyer — aupekTop M TexHuueckui aupektop Waag), npodeccop,
poktop CraBpoc 3ypuauc (Stavros Zouridis — unen Coseta no 6esonacHocT HugepnaHpos,

?

' bonee nogpo6Has uHhopmaLya o foknaae AOCTynHa no agpecy: https://www.wrr.nl/publicaties/rapporten/2021/11/11/

2 (M., B YaCTHOCTH, OJIHY U3 BNUATENbHbIX paboT npodeccopa CTunca B 061aCTU MCKYCCTBEHHOTO WHTENNEKTa B COaB-
TopcTse ¢ P. ie MaHTapac — bapcenoHckylo JeKnapauyio 0 Haanexallem pasBuTAn i UCNoNb30BaHNM UCKYCCTBEHHOTO
unTennekra (Steels & Mantaras, 2018).
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LL.M), npocheccop, aokTop Xoce BaH [leiik (Jose van Dijck — npodeccop MeananccnefoBaquil,
YTpexTckuit yunsepcutet), npodeccop, aoktop Ko ®penkeH (Koen Frenken — npodeccop nHHo-
BALMOHHbIX NCCNEAOBAHNN, YTPEXTCKUI YHUBEPCUTET)’.

l13faHNe COCTOMT U3 BBEAEHSA, KOTOPOE NO3ULLMOHUPOBAHO KaK NepBas rnasa, u TPex yacTen.
B nepeoii yactu (3 Tpex rmas) nccnefoBaHbl counanbHas uHTerpaums UIA, onpesenenne N u ero
WHTEPNpeTaLun Kak CUCTEMHON TeXHONMOrMM. MMaBa 2 aHanu3upyet, uto Takoe U, kak MOXHO
ONpefenuTb TEXHONOTUIO 1 KaKoi BbIGOP HEO6XOAMMO caenatb. Mocne 3T0ro OnMcaHo ucTopuye-
CKOE pa3BuTUe 3HaHMI 06 UCKYCCTBEHHOM MHTennekTe ¢ 1950 . MMaBa 3 NoCBsAlLeHa pa3paboTkam
nocnenHux net: U B Hayke; npakTuueckuin noteHuman UI; MckycCTBEHHbIM UHTENNEKT B chepax
WHBECTUPOBAHUSA, IKOHOMMKN U 3aHATOCTU. B yacTHocTW, B M. 3.1.5 paccMoTpeH XapaKTepHbli
ans CLUA, EBponbl 1 bputaHum Bonpoc hoKyCUpOBKM rocyapcTBEHHOIO YNpaBaeHus Ha npobne-
Max, CBA3aHHbIX ¢ WIA. OcobeHHo unmocTpatuseH rpadmk (Sheikh et al., 48), Ha KoTopom 3aduk-
CUPOBAH IKCMOHEHLMANbHbIA POCT KONMUYECTBA HaNpaBneHuit, CBA3aHHbIX ¢ NN, B 2015-2020 rr.:
HayuHbIX CTaTel; 3assBOK Ha MaTeHTbl; MHBECTMLMOHHbIX MPOEKTOB; HALMOHANbHbIX CTpaTerui.
B rnaBe 4 faeTcs pa3bsiCHEHME, KAKOW TUM TEXHONOrMM npepctaBnset coboi UMW, 0606LweHbl
n knaccucpuumposaHbl UN-TexHonoruu. OTAENbHO PAcCMOTPEH TeHepPaTUBHBIA A3bIKOBOM TPAHC-
thopmep (Generative Pre-trained Transformer, GPT) kak cuctema WW. OtgenbHo nokasad UMW
KaK cucTeMa pasnunyuHblX TexHonorui. MpoBefeHo CPpaBHeHME PaHHUX U 6onee No3aHUX Mopenei
NIA. OcBelieH BONPOC TeXHUKO-IKOHOMUUecKol napagurmbl U, Moapasaensl 4.3-4.7 oTBefeHbl
noj NOCTaHOBKY NATW 3ajay: AeMUCTU(UKALMM; KOHTEKCTYANU3aLMm; yuacTus rpaxaaHckoro 06-
1IeCTBA; perynupoBaHuns; no3numoHnposanus (Sheikh et al., 85-130).

YacTb Il cocTaBnsaeT AApo aHanu3a. B rnaBax 5-9 paccmoTpeHbl no oyepenn nATb 3afay CoOLM-
anbHoW WHTerpaumm UMW, koTopble 6biNM KPATKO 0603HAUEHbI B NEpPBOK YacTh: Aemuctudmkaums
(demystifcation), kontexcryanusaums (contextualization), BoBneuenne (engagement), perynnpo-
Bauue (regulation) u nosuymonnposauue (international positioning).

Aemuctupmkauun (demystifcation) otHocuTca K noHnmanmio obuectsom WIA, Kak TexHonoruy,
11 3aBUCUT OT OCO3HAHHOIO BOCMPUSATIA TOTO, Ha UTO CNOCo6eH NI 1 Ha UTo HeT ceiruac 1 B Byayliem.
Kakue cywecTByioT Mudbl 0 TOM, kak paboTaeT U, 0 ero BeposTHOM 6yayliem BAUSHUM U O Ludpo-
BbIX TEXHO/OTUAX B LLENIOM. B YUaCTHOCTH, aBTOPbI OTMEUALOT, UTO «TOMMAHALbI BECbMA 06€CNOKOeHbI
notepei pabounx MecT u ycTpaHeHnem “uenoseueckoro dakropa”» (Sheikh et al., 139).

KonTtekcryanusauus (contextualization) — 310 npumeHeHne cuctembl U B onpeneneHHom
KOHTEKCTe, B onpefeneHHOM OKPYXeHUI, 0T KOTOPOro 3aBUCUT TO, KaK OHa 6yAeT paboTaTb. MepBbli
acneKT, OTMEUYEHHbI aBTOpamMn, — (HOPMUPOBAHNE W MPUHSATUE OBLIECTBOM «TEXHOMOTMUYECKNX
JKocucTem». bbiCTpo pas3suBalolanca TexHonorua WU 3BOMIOLMOHMPYET napanienbHo C «Moj-
fepxKuBalowumu TexHonoruamuy (Sheikh et al,182). K ux umcny asTopbl OTHOCAT Takue TeXHONO-
MK, KaK CeTW HOBOTO MOKONEHUs 5G, KoTopble NPeACTaBNSAIOT CO60N CKAuOK Bnepes C TOUKM 3pe-
HMA CKOPOCTY, @ TaKKe TEXHONMOTMI0 «MHTepHeT Beweit» (IoT). IT0 BbI30B ANA BCeX YYACTHUKOB,

Mpodeccop C. 3ypuanc, cneunanusnpyowmines Ha KOHCTUTYLMOHHOM U afiMUHUCTPATUBHOM NpaBe, BEAET MCCNesoBa-
TENbCKyH pPaboTy B 061aCTN NPUNOXKEHUS NCKYCCTBEHHOO UHTENNEKTA K MPUHATUIO PELIeHMIA TOCYAAPCTBEHHbIMU Opra-
Hamu. CM., K npumepy, NOATOTOBNEHHYIO B COABTOPCTBE BANATE/bHYIO PaboTy no BnusHuio NI Ha AncKpeLmio fOMKHOCT-
HbIx nuy, (Zouridis et al., 2019).

Mpodeccop Xoce BaH [lelik — aBTOP MHOXECTBA Ny6nMKaLmiA N0 BONPOCY PerynmpoBaHmus L poBbix naatthopm: npuse-
JIeM NULb HEKOTOpble Hanbonee uuTUpyemble paboTbi: van Dijck (2020), van Dijck (2021), van Dijck et al. (2023).

5 Tlpodheccop K. DpeHKeH — yUaCTHUK CeyHOLMX 3HAUMMbIX UCCNEA0BaHNIA LM(POBOI IkoHOMMKM: Punt et al. (2023), van
Slageren et al. (2023), Koutsimpogiorgos et al. (2023); Wanzenbdck et al. (2020).
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BOB/EUEHHbIX B pa3BepTbiBaHue u peanusaumto NN, ero GyHKLMOHANbHOCTI B ONpeaeneHHbIX obna-
cTax. UHTerpaums cuctem NI, Hanpumep, CUCTEM MAcCOBOr0 HabNIOAEHMUS, U PacTyLas 3aBUCUMOCTb
OT YaCTHbIX NOCTABLLMKOB 3TUX CUCTEM M LNPOBbIX YCNYT.

BoBneuenne (engagement) OTHOCUTCA K colManbHON 06CTaHOBKe BOKpYr cuctem WU, B uacTHO-
CTU BHEAPEHUI0 COLMANbHbIX IKOCUCTEM. Ecnu He 6yaeT [OCTAaTOYHOrO BOBAeueHus cuctem NN,
TO Ha KapTy, N0 MHEHUI0 aBTOPOB, 6YAYT NOCTAaBNEHbI Takne OCHOBHbIE NPaBa, KAaK PAaBEHCTBO, KOH-
(MAEHLMANbHOCTb, ABTOHOMUSA, @ TaKKe [eMOKpPaTMYecKne NpUHLMNbI (MHKNIO3MBHOCTb, NNKpa-
nu3m). HopmatusHas 6a3a ABNAETCA BaXHON NPeanocbinkoi Ans GopMUPOBAHUA 3TOTO YYaCTUS,
yTO 06YCNOBNUBAET YUETBEPTYIO 3a4auy.

Perynuposauue (regulation) neiicTByer Ha ypoBHe 061eCTBA B LeNoM, (OKYCUPYyACb Ha Bo-
npoce, Kakue npasuia u CTPYKTypbl TpebytoTcs. Korga HoBas TeXHONOrMs NOKULAET nabopaTtoputo,
W3HaYaNnbHO TPYAHO KOHTPONNPOBATh, aAaNTUPOBATL UK pa3pabaTbiBaTb HEOOXOAUMbIE CTPYKTY-
pbl. MHOrOE elle HesICHO 0 ee NpuUpoge n ddekTax, U noatomy, noka i ewe He BHeApeH BO BCe
cepbl 06LeCTBa, TPYAHO NOHATb, KAKME KOHKPETHble rPaxaaHCKue LeHHOCT OH MOXET nocTa-
BUTb nog yrpo3y. Ha paHHem 31ane TeXHONOrMYeckme KOMMAHUW 4acTo NPOABUrAIOT Camopery-
NUpPOBaHNE CEKTOPA MM YTBEPKAAIOT, UTO HA CaMUX NONb30BaTeNeN MOXHO MONOXMUTLCA B Aene
3aWKUTbl ONpefeNeHHbIX LeHHOCTeN. MocTeneHHo, OfHAKO, BbIABAAIOTCA CTPYKTYpHbIe Npo6aembl,
Tpebytlowe 6onee akTUBHON PONN NPaBUTENbCTBA. Tak, aBTOPbl NPUBOAAT B KauecTBe npumepa
ceTb Facebook®, koTopas UCNONb3YeT TEXHONOTNI0 «UePHDbIA SWMK», CBA3AHHYIO C IMYBUHHBIM 06Y-
yeHnem WUW. OnacHOCTb, MO MHEHWIO ABTOPOB, 3aK/OYAETCA B TOM, YTO HEBO3MOXHO BbICHUTD,
nouemy Kakoe-n160 cooblieHe NoABUNOCH NN HET B Ubel-TO eHTe HOBOCTEN. ITO HeobsA3aTeNb-
HO 03HAYaerT, UTo NPOoLEeCC NPUHLUNNANLHO HEMOHATEH, NPOCTO 3ajaya BbIACHEHMA TOrO, KaK Ch-
CTeMa MPUXOAUT K KOHKPETHOMY PELLEHU0, OUYeHb CNOXHA U HEeLOCTYMHA 06bIYHOMY MOMb30Ba-
Tento. [lanbHenlee NpUMeHeHMe Takoro poaa TeXHONOTNIt Ha 0CHOBE anropuTMoB N BO3MOXHO
u npn danbcudukaLum pesynbTatoB BbIGOPOB U T.4. ABTOPbI NPUBOASAT U APYTie NpumMepbl ceTei,
KOTOPbIM MPUCYLLN aHANOTUYHbIE HEeROCTaTKU. 10 Mepe TOro Kak TexHonorus rnybxe yKopeHs-
eTcA B 06LleCTBE, OHA BCE GONbLIE 3aTparkBaeT rPaXaaHCKne LEHHOCTM, KOTOpble noAnajatoT
nop OTBETCTBEHHOCTb NpaBuUTenbcTBa. Co BpemeHem 6onee WupoKne couuanbHbie IdeKTbl Ho-
BOW TEXHONOMMMN CTAaHOBATCA ACHEE, U NO3TOMY NOMMUTMKA W 3aKOHOAATENbCTBO KOHKPETU3MPYIOTCA.
Mo 37Ol NpUUNHE Heo6XoAMMO pa3pabaTbiBaTb 6oMee WUPOKUE Mepbl FoCyAapCTBEHHOIO pery-
NnpoBaHua. Brnocneactsmn akueHT camoperynuposanua U cmecTunca Ha rocyiapCcTBeHHOe pe-
rynuposaHue (aBTopbl UCMONb3YIOT Ppasy «aKTUBHOE BMeLATEeNbCTBO MPABUTENbCTBAY, NOApPa-
3ymeBas NpPoeKT 3akoHa EBponenckoro cot3a 06 I, KoTopblit Gbin NPUHAT YXKe Nocne BbiXoAa
U3aaHus). B T0 e Bpems BbIABAAIOTCA U ApYrie CTPYKTYPHbIE Npobaembl. ABTOPbI NOAYEPKUBAIOT,
YTO He CYL,eCTBYET NaHaLEen Uan «cepebpsaHbIX Nyb» ANA PerynupoBaHus CUCTEMHbIX TEXHONO-
rui. MpaBunbHOe BHeAPeHNe TeXHONOMMN B 06LEeCTBO TpebyeT WIpoKoro Habopa mep, paspabo-
TaHHbIX B TeUEHMe ANTENbHOro Nepuoaa spemeHu. lpumepom ABAAETCA ABUraTelb BHYTPEHHEro
CropaHus, KOTopblii Cenan BO3MOMHbIM NOsSBNEHNe aBTOMO6UASA: peMHU 6e30MacHOCTY, CTPaxo-
BaHMe, HOMePHble 3HaKM, NOAYIIKM 6€30MacHOCTI, 3K3aMeHbl N0 BOXAEHMIO, NPaBUNA AOPOXHOIO
ABWXEHUA W [OPOXHbIE 3HAKM ObIKM LWaramMm, KOTopble CNOCO6CTBOBANM €ro COUManbHON MHTe-
rpaumum — npoueccy, KOTopbl NPOAONMKAETCS U MO CEA IeHb, MOCKONbKY aBTOMOBUNDb U ero cpefa

Tpu3HaHa 3KCTpeMUCTCKOW W 3anmpeweHa B Poccuiickon Deaepauuu B COOTBETCTBMM C (hefepanbHbIMU 3aKOHaMN
0T 27 nions 2006 . NO 149-03 «06 uHdopmaLmm, NHHOPMALMOHHBIX TEXHONOTUSAX U 0 3aLuTe UHGopMALMIY, OT 1 ntons
2021 1. NO 236-03 «O esTenbHOCTI MHOCTPAHHBIX NNAL, B MH(OPMALMOHHO-TENEKOMMYHIKALUMOHHON ceTh “UHTepHeT”
Ha TeppuTopum Poccuitckoit ®egepannny)
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NOCTOSAHHO Pa3BUBAIOTCA. BbINO HEBO3MOXHO NpPefBUAETb, UTO BCE ITU MEpPbl BYAYT HEOOX0A UMb,
Korga aBToMo6unb 6bln BNepBble NPeAcTaBeH.

No3uumonnposanue (international positioning) — 3T0 MeXJyHapoaHas 3ajaya no3nLMoHnpoBa-
HUS CTpaHbl B 06nactu NI, KoTopas cBA3aHa ¢ npeabiAywWwuMI 33a4ami, HO TONbKO Ha MeXAYHAPOa-
HOM ypOBHe B pamkax EBponeiickoro coto3a. 3afilaua No3MLMOHMPOBAHUSA KACaeTCsl TakuX BOMPOCOB,
Kak 6e30MacHOCTb, HayuHble pa3paboTku, pa3BepTbiBaHue ceTell 5G, BHeapeHue UHAPaCTPYKTYpbI
AaHHbIX, KOTOPbIE XU3HEHHO BAXHbI AN 06LLECTBA, HO NO-PA3HOMY MPUHUMAIOTCA U PeryanpyoTcs
B Ka)/10/ OTI€NIbHO B3SATOM CTPaHe.

B yactu Il paccmoTpeHbl NoCneacTBnA aHanusa ana nonuTukun. fnasa 10 JOHOCUT OCHOBHbIe uaeun
I CBA3bIBAET NATb 3314 C PEKOMEHAALMAMN: N0 1BE PEKOMEHAALMM ANA KaXKIAO0M 3a1aum C KOHKpET-
HbIMI NYHKTAMU AeACTBUNA.

Jemuctudmkaums:
Cnenartb usydenue NI 1 ero noteHUManbHbIX NPUNOXEHWIA TOCYAAPCTBEHHOM (YHKLMEN.
= Crumynuposatb «UU-rpaMOTHOCTbY HaCceNeHus, HauMHas C CO34aHUA PerucTpoB anropuTMOB.

Kontekcryanusauus:
= Pa3pa6oTaTb HaLMOHANbHYIO UAEHTUYHOCTD U, ncCneaoBaTb KOPPEKTUPOBKI AN TEXHUYECKOIA

JKOCMCTEMbI B COOTBETCTBYIOLNX 06MACTAX.
= YKpenuTb HaBbIKU N KPUTUYECKNE BO3MOXHOCTU NuL, paboTatowumx ¢ cuctemamu U, paspabo-

TaTb CTPYKTYpbI 06yueHuUs 1 cepTudukaLmm.

BoBneueHHOCTb:
= YKpenuTb NOTEHLMaN opraHn3aLmMi rpaxaaHckoro obuecTsa B LMGpPOBYI0 3MOXY C UCNONb30Ba-

Huem NN,
= [lpoBeputb 3hekTUBHbIE LUKNbI 06PATHON CBA3N MeXay pa3paboTunkami U nonb3osare-
namu NN,
PerynupoBanue:
= [locTaBMTb Ha 3aKOHOAATENbHYI0 NOBECTKY BONPOCHI perynupoBaHus Ul n opraHusaumum undpo-
BOW cpefbl 06UTaHMA.

= llcnonb3oBaTb 3aKOHOAATENbCTBO AN AKTUBHOIO YNPaBneHUs pa3paboTKamu, CBA3AHHbIMU
C HabntogeHnem n c60pom faHHbIX, KOH(IUKTOM UHTEPECOB MEXAY rOCYAAPCTBEHHbIMM U YaCT-
HbIMI UHTepecamu B Lucposon cepe.

Mo3nuuoHnpoBanme:
= YKpenuTb KOHKYPEHTOCNOCOO6HOCTb Hnaepnanaos ¢ nomowbto «aunnomarum UA» B pamkax EC.
= Pa3BuBarb 3HaHUS, HEOOXOAMMbIE Ans 0becneueHns 060poHbl Huaepnavgos B anoxy U, Ykpe-

NNUTb 060POHOCNOCOBHOCTb B «MH(OPMALIMOHHOW BOWHE» W 3aWMTY OT 3KCNOpTa «LMGpPOBOIA

BUKTaTYpbI».

3aKniounTenbHas peKoMeHgaLuusa: co3faTb NpaBUTENbCTBEHHYI0 MHGpacTpyKTypy Ang U, Haum-
Haf C KOOPAMHALWUOHHOTO LIeHTpa.

OTueT 6bIN HAaNUCaH AN rOANAHACKOro NPaBUTENbCTBA, U NPAKTUYECKUEe NOCNeACTBUS PEKOMEH-
Aaunin cneuudmruHbl Ans HuaepnaHaos. OQHAKO caMi peKOMeHAaLMN YHUBEPCANbHbI 1, N0 MHEHMIO
aBTOPOB, MOTYT BbITb aKTyaNnbHbl U ANA APYrUX CTPaH.

N38aHne HOCUT HEeCKONbKO NpeTeHLo3Hoe HaumeHoBaHue «Muccusa U». EctecTBeHHO, aBTOPbI
He npuaalT NN cTatyca cy6bekTa. VicKycCTBEHHbI MHTENNEKT — 3T0 pasaen MHdopmatukm (npak-
TUYECKN BCe yuebHble U3aHusA No Teme MHGOPMATUKN BKNIOUAIOT TaKON UAN aHANOTUUHbIA pa3-
fien) yxe 6onee ABYX 1ecATKOB NeT. COOTBETCTBEHHO, UCMOMb30BATb TEPMUH «NCKYCCTBEHHBIN UH-
TennekT™ 6e3 COOTBETCTBYIOWEr0 KOHTEKCTa (cuctema un, npunoxexnue U n . A.), KaK 370 6bIN0o
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nonynapHo B 1960-e rr., B HAaCcTOALEEe BPeMA He BMONHE KOPPEKTHO. O4HAKO 3HAUUMOCTb Tex-
Honoruit NI, Bbixoa U «u3 nabopatopuit» B WINPOKYIO XU3Hb, BAUSHUE HA MOBCEAHEBHbIE HY-
XObl, NpaBa W 06A3aHHOCTU COBPEMEHHOIO YenoBeka MO3BONANT YTBEPXAATb, UTO COBPEMEH-
Hblil MMP XNBET B 3N0Xy cuctem NIA. 0603HaueHHble aBTOPAMI «NATb 3afaun», «NATb NEPEX0f0B»
CNefyeT paccMaTpuBaTh Kak aBTOPCKOe 3KCMepTHoe BigeHue npobnembl. OHU MOAUYEPKUBAIOT,
YTO NPEANOXEHHbIE PeLIeHNs KacaloTCa rofnaHAackoro obuwectsa. Mpu 3Tom uMeHHo Hugepnanabl
ABNSAITCA NOKA €AUHCTBEHHON CTPaHOW B MUpE — MOCTABILMKOM aBTOMATWU3MPOBAHHbIX NUATO-
rpauuecknx KOMNNEKCoB, KOTOpble MPOWU3BOAAT 3aroTOBKYM ANS KOMMNbIOTEPHbIX UNNOB. VHbIMK
CNoBaMM, rONNAHALLI NEPBbIMKM CTANKNUBAIOTCA C NPO6AEMATMKON BHEAPEHUS NepeaoBbix MHGop-
MaLMOHHbIX TEXHONOTNIA, B TOM Uncne TexHonoruin NN, B coBpemMeHHyto Xn3Hb. COOTBETCTBEHHO,
1 HOBblE MpaBOBbIe Npo6nembl B chepe npumeHeHus cuctem NN oHW HauMHAIOT pelaTb NepBbIMU.
B kauecTBe KpUTUUECKOrO 3aMeUaHNs MOXHO OTMETUTb 0606LeHHbIN TEOPETUUYECKU NOAX0S aB-
TOPOB K Npobneme.

B neicTBUTENLHOCTM NepBble Warn no KOHTPONIo UCnonb3oBaHus anroputmos U 6binu caena-
Hbl Y)Xe nocne Bbixofa otyeta. 19 auBapa 2021 r. napnameHT HugepnaHaoB NPUHAN NpeanoxeHue
0 CO3/1aHMVN perncTpa anroputmos’. B Poccuu 0T aHanornuHoro pelleHns noka oTkasanuco. B ceoto
ouepefb B AHrnun 28 aekabps 2024 . Ha 06CyXaeHNUe 6bin NOCTaBNEH 3aKOHOMPOEKT O KOHTpOse
NCnonb3oBaHus cuctemamn MW nepcoHanbHbix AaHHbix (Data (Use and Access) Bill). BputaHckoe
C0061eCTBO HOPUCTOB PAcCMATPUBAET peecTpbl ANFOPUTMOB Kak NPABOBOM UHCTPYMEHT U BbICTY-
naeT 3a ero BHeApeHWe B YronoBHOM npase. EBponeiickas KOMUCCUA Takxe NNaHUpyeT BBefe-
HUe peecTpa anropuTMoB. [ipyras 3aTpoHyTas B U3AaHWUN NPaBoBas npobnema, KoTopas Kacaercs
NOBCEAHEBHOM XIU3HN Nio60N CTPaHbI, — LM(POBas cpefa 06uTaHus (B Poccun — undposas cpeaa
f0Bepua). ABTOpbI TONbKO CTAaBAT AaHHyl0 Npo6nemy. B LeNOM OTCYTCTBUE KOHKPETHbIX NpaBo-
BbIX PELIEHUI U NOCTAHOBOYHDIN, ONMCcaTeNbHbIA POPMAT M3AaHUA MOXKHO 06BACHUTDL TEM, UTO pa-
60Ta BbINONHANACHL AN NPABUTENbCTBEHHbIX CTPYKTYP. OAHAKO, HECMOTPA HAa OTAENbHbIE 3ame-
YaHus, KHUra NpeacTaBnAeT HECOMHEHHbI UHTepeC Ans uccnefoBarens. OnucaHHbie B U3faHUM
npo6aembl MOryT 6bITb NPUCYLLN NH0GOMY 06LIECTBY U KXA0N COLMANBHOI cucTeme. HuaepnaHgbl,
o6nagas nepefoBbIMU TEXHONOTUAMM, CTONKHYANUCD C COLMANbHBIMA U NPABOBbIMU NOCNEACTBUA-
MU BHepeHUa TexHonoruin NN paxblie apyrux. Tem cambiM s MHOTUX CNeAyowWmuX IpucanKLmi
eCTb LWAHC Peannu3oBaTh «NPeuMyLLeCcTBO OTCTAIOWEro», @ UMEHHO He MOBTOPATb OWNOKN UAYLEro
nepBsbIM.

Heckonbko cnos o Tom, kOMy 6yaeT NonesHo AaHHoe usfaHue. Mpegnonaraem, 4o Bce CTYAeH-
Tbi-lOPUCTbI (YPOBHSA CNeuuanuTeTa U MarucTpaTypbl), NNaHMpytoLmMe NPoheccuoHanbHyio AesTeNb-
HOCTb C MCMONb30BaHNEM KOMMbIOTEPHbIX TEXHONOTUM, [OMKHbI KaK MUHUMYM 06PaTUTb BHUMaHMe
Ha laHHYI0 KHUTY, @ Nydwwe npounTtath ee. 0CO60e BHUMAHWeE CNefyeT YAenuTb UeTBepToi 3agaue
(perynupoBaHuio) B0 BTOpOW mase.

Kpome Toro, nsgaHue MoXet 6biTb NONE3HO CneuuanucTam cepbl MHHOPMaLUOHHBIX TEXHOMO-
TMA N MHGOPMALMOHHOI 6e30nacHOCTU. MHOrMe Npo6nembl PeLaloTCcs TEXHONOTUYECKM HA CTa-
Ann pa3paboTKu CUCTEM U anrOpUTMOB, COOTBETCTBEHHO, U BHEPEHUEe TeXHUYECKUX U TeXHONo-
ruueckux cuctem U B XmM3Hb MOXET BbITb peann3oBaHo 6onee ycnewHo u 6bicTpo. Kuura byner
n6oNbITHA NpenofasaTensam, a Take BCeM, KTO UHTepecyeTcs TeXHONOTUAMN UCKYCCTBEHHOIO
NHTENNeKTa.

7 HblHe perucTp ZocTyneH no agpecy: https://algoritmes.overheid.nl/en

8 Data (Use and Access) Bill 2024-25, HL Bill (UK).
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