36
54
13

9

ARTICLES

Product Liability in Modern Conditions: European Reform Experience
Semyon K. Stepanov

Legal Nature of the Metaverse
Aleksandr D. Severgin

The Global Approaches to the Regulation of Quantum Communication
Dmitry A. Kuleshov

Liability of Marketplaces for Intellectual Property Rights Infringement:
The Experience of the US and China

Anna V. Pokrovskaya

COMMENT
The Problems of Adapting Antitrust Law to the Digital Economy

Ekaterina D. Vornikova

DIGITAL
LAW
JOURNAL




DIGITAL LAW JOURNAL

Journal of research and practice

Published since 2020
4 issues per year

Vol. 4, No. 4, 2023

LIWGPOBOE MPABO

HayuHO-NPaKTUUeCKUM XypHan

XypHan n3paerca ¢ 2020 r.
4 BbINYCKa B rof,

Tom 4, Ne 4, 2023




Digital Law Journal. Vol. 4, No. 4, 2023

Contents

Articles

8  Product Liability in Modern Conditions: European Reform Experience

Semyon K. Stepanov

36 Legal Nature of the Metaverse

Aleksandr D. Severgin

94 The Global Approaches to the Regulation of Quantum Communication
Dmitry A. Kuleshov

13 Liability of Marketplaces for Intellectual Property Rights Infringement:
The Experience of the US and China

Anna V. Pokrovskaya

Comment

91  The Problems of Adapting Antitrust Law to the Digital Economy

ERaterina D. Vornikova



Liuchposoe npaso. Tom 4, N2 4, 2023

CopepxaHue

Cratbu

8  NenukTHas OTBETCTBEHHOCTb NPOM3BOAUTENEI! B COBPEMEHHDIX YCNOBUAX:
OnbIT eBponeiickoro pedopMnpoBaHus

CemeH CmenaHos

36 MpaBoBas NPUPOAA METABCENEHHON

Anexcandp CesepauH

54 MMo6anbHble NOAX0AbI K perynnpoBaHnio KBAHTOBbIX KOMMyHI/IKaLI,VIIZ

Amumputi Kynewoe

13 OTBeTCTBEHHOCTb MHDOPMALMOHHOMO NOCPEAHMKA 33 HAPYLLEHME NPaB
Ha pe3ynbTaTbl UHTENNEKTYaNbHON AesTenbHOCTH: onbiT CLUA 1 Kutas

AHHa lMokposckas

lpaKTnyeckuit KOMMEHTapui

91  Npo6nembl aganTawmMu aHTUMOHONONBHOTO PEryNMPOBAHNS K YCIOBUAM
LM POBOI IKOHOMUKM

ExamepuHa BopHukosa



DIGITAL LAW JOURNAL
AIMS AND SCOPE

The purpose of the Digital Law Journal is to provide a theoretical understanding of the laws that arise in Law and Economics
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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Lludposoe npaso» (Digital Law Journal) — co3ganne AMCKYCCMOHHOM MNOWAAKM ANA OCMbIC-
NIeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Neranu3aumum L poBbIX TEXHONOTUIA, 0COBEHHOCTEI 1 NEPCNEKTUB X BHEAPEHUS
B HOpMaTUBHO-NpaBoBoe none. 0CO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKUM COOGLLECTBOM NPABOBEOB B CBS3M
C pa3BuTHEM LN(POBOI IKOHOMUKM B Halwei cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA M OCTaNbHOI MUP, pewas eé 6onee
UNM MeHee ycnewHo. B mupe chopmmpoBanach 06WwnpHan NPaKTUKa HOPMATUBHOTO PEryIMPOBaHUS LMGPOBOI IKOHOMMKM,
OHa €T XOpOowWNi MaTepuan Ana NPOBEAEHUs CPABHUTENbHbIX UCCNEAOBAHNA MO 3TOM Npo6nematuke. B TeopeTyeckom
nnaxe uudpoBoe NpaBo onupaetcs Ha CHOPMUPOBABLIEECA B AaHIMOA3bIUHON HAYUYHON TUTEPATYPE aKaJleMUUeCKoe Hanpas-
NEeHNe KMHTEPHET-NPaBO», KOTOPOE PAA UCCNIefoBaTeNel PAcCMATPUBALOT Kak OTAEMbHYH 0TPAC/b Npasa.

3asayamu xypHana sBnswTcs:

= Tybnukauus nccnefoBaxmii B 06nactyv LMchpoBoro npasa 1 LuGpoBoit IKOHOMUKM C LIENbIO MHTEHCUDUKALMN MEXAYHA-
POHOIO HAaY4YHOro B3aMMOAECTBUSA U COTPYAHNYECTBA B PaMKaX HAYYHO0 COO6LLECTBA IKCNEPTOB.

= YnoBneTBOpeHNe MH(OPMALMOHHBIX NOTPEOHOCTEN CNELManincToB-NpodeccnoHanos, LOMKHOCTHBIX UL, OPraHOB rocy-
[ApCTBEHHOI BNACTM, NPeACTaBUTENeid 06LIECTBEHHbIX 0O BEAUHEHNN, MHbIX TPXAAH U OpraHM3aLMil B HAy4HO-NPaBO-
BOII OLIEHKe COBPEMEHHBIX MOAXOA0B K TPaBOBOMY PErynMpoBaHuIo LUGPOBOK IKOHOMUKIA.

= PacnpocTpaHeHue AOCTUKEHWI aKTyanbHOM OPUAMYECKO N IKOHOMUUECKOWU MbICTM, pa3BUTUE NPOGECccMOHaNbHBIX
CBSI3eM W HAYYHOTO KOOMEpPaTUBHOTO B3aUMOAENCTBUA MEXAY UCCNeA0BaTeNsAMI U NCCIeA0BaTENbCKUMM Fpynnamm Poc-
CUU 1 33pYDEXHbIX rOCyAApCTB.

B ypHane ny6nukyTCcs pyKonucy no Cepyiowwym HanpasneHnam pa3BuTis 1 3aa4am, CTOALLMM nepes HOPMATUBHbIM pe-

rynupoBaHnem LudpoBoK 3KOHOMUKIA.

1. HopmaTuBHoe obecneueHue HAHOPMALMOHHOI 6e30MacHOCTH, POpMUPOBaHIE eNHON UNGPOBOI Cpedbl JoBepus (naeH-
TUGUKALYMS CYEHEKTOB B LU(POBOM NPOCTPAHCTBE, 06MEH 0PUANUECKM 3HAUNMON UHAIOPMALWMEN MEXTY HUMU 1 T. f.).

. HopmaTtiBHOe obecneyeHne 3NeKTPOHHOTO FPAXAAHCKOTO 060pOTa; KOMNMEKCHbIE NPABOBble WCCNeA0BaHNA 060poTa
[aHHbIX B YCNOBUAX Pa3BUTUA LM(POBbIX TEXHONOTNI, B TOM YNCe NePCOHANbHBIX AAHHbIX, 0BLENOCTYNHbIX AAHHbIX,
Big Data.

. HopmaTtuBHOe obecneueHue ycnoBuil Ans c6opa, XpaHeHus U 06paboTKu fAaHHbIX.

. HopmatusHoe obecrieueHne BHeAPEHNA U UCMOMb30BAHNA NHHOBALMOHHbIX TEXHONOTMA HA (DUHAHCOBOM pbiHKe (Kpun-
TOBaNIOTbI, 6NOKYENH 1 ap.).

. HopmatuBHOe CTUMynupoBaHue pa3BuTus LUGPOBOI IKOHOMUKN; NPABOBOE PErynupoBaH1e AOTOBOPHbIX OTHOLIEHN,
BO3HMKAIOWWX B CBA3M C PA3BUTMEM LMGPOBbIX TEXHONOMMIA. CeTeBble JOroBOPbI (CMApT-KOHTPaKTbI). MpaBoBoe perynu-
pOBaHWe 3NeKTPOHHON TOProBAN.

. DopmupoBaHMe NpaBoBbIX YCNOBUN B Chepe CyAO0NPOU3BOACTBA M HOTApuMaTa B CBA3MN C pa3BUTIEM LU(POBOI IKOHOMUKN.

. 0becneyeHne HOPMATUBHOTO PerynuMpoBaHus LMpoBOro B3aMMOAENCTBIA NPEANPUHIMATENBCKOMO CO0BLLEeCTBA 1 ro-
CynapcTBa; onpefenequne «UundpoBbix 06HEKTOB» HANOTOB M Pa3paboTka NPaBOBOrO PexMMa Hanoroo6noXeHus npea-
NPUHUMATENbCKON AeATENbHOCTU B chepe LMdpoBbIX TexHonoruin. LndpoBoi 6IOAKET; KOMNNEKCHOe MCCNefoBaHne
NpaBOBbIX YCNOBUIA NCMONb30BAHNA Pe3YNbTAaTOB MHTENNEKTYaNnbHON [EATENBHOCTI B YCNOBUAX LUGPOBOIA IKOHOMUKY.
LindpoBas IKOHOMUKA M AHTMMOHOMONbHOE PerynupoBaHue.

. HopmaTtuHoe perynupoBaHue LndpoBoil 3KOHOMUKOI B KOHTEKCTE HTErPALMOHHBIX NPOLECCOB.

. KomnnekcHble nccnesoBaHns NpaBoBbIX U ITUYECKIX ACMEKTOB, CBA3AHHbIX C Pa3paboTKoi 1 NPUMEHEHUEM CUCTEM NCKYC-
CTBEHHOTO UHTENNEKTA U POBOTOTEXHNUKN.

10. N3meHeHne NOAXOA0B K NOAFOTOBKE U NEPeNnoAroTOBKE 0pUAMYECKIX KAAPOB B YCIOBUAX Pa3BUTUS LM(POBBIX TEXHONO-

ruit. HoBble Tpe60BaHMA K HaBbIKaM 1 KBanuduKaLum lopucTos.

XypHan BKIoueH B nepedeHb BAK no cnedyowmm cneuuanbHocTam: 5.1, TeopeTuko-nuctopuueckne npasosbie Haykiu (lopu-

JAnyeckue Hayku), 51.3. YacTHo-npasoBbie (LuBUAMCTHYECKME) HayKK (lopuanyeckme Hayku), 51.5. MexayHapoaHo-npaBoBbie

Hayku (opuandeckue Hayku), 5.2.3. PernoHanbHas u 0Tpaciesas 3KOHOMUKA (3KOHOMUUECKHMe Hayku), 5.2.4. ODUHAHCHI (3KO-

HOMUYECKIUe HayKu).

B ypHane ny6nukytoTc pyKonucu Ha pycckoMm 1 aHMIUNCKOM SI3bIKax.

YYPEAUTEND, U3LIATENb:

NHo3emues Makcum liropesuy
119454, Poccus, MockBa, npocn. BepHaackoro, 76
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CTATbU

JENIMKTHASA OTBETCTBEHHOCTb
NPOU3BOAUTENIEN B COBPEMEHHBIX
YCJ1I0BUAX: OMbIT EBPOIMENUCKOTO
PEOPMUPOBAHUA

C.K. CrenaHoB"?

'HaunoHanbHbIN UCCneno0BaTeNnbCKUin YHUBEPCUTET
«BbIClIAA WKONA IKOHOMUKIU»
109028, Poccusi, MockBa, bonblioit TpexcBaTUTENbCKNIA Nep., 3

2MOCKOBCKMIA FOCYAAPCTBEHHDBINA MHCTUTYT MEXYHAPOAHBIX OTHOLIEHNIA
(yHusepcutet) MIAJl Poccuu
119454, Poccus, MockBa, np. BepHagckoro, 76

AHHoTauus

B KOHLe ceHTA6pA 2022 1. EBponeiickan KOMUCCUA NPeACTaBUNA ABA NPUMEUATENbHbIX JOKYMEHT], NPU3BAHHbIX
B KOPHE U3MEHNTb CIOXMBLUYIOCA CUCTEMY fENUKTHON OTBETCTBEHHOCTM Npon3soguTeneil B EBpone. OTyactn
371 NPOEKTbI CTANN CBOEOHPA3HBIM OTBETOM Ha BbI30BbI, KOTOPbIE 6POCAIT LG POBU3ALLUA N COBPEMEHHDIE TEX-
Honoruu. NMep.bliA JOKYMEHT NPU3BaH YperynnpoBaTb OTBETCTBEHHOCTb 3a BPef, NPUUNHEHHbIA CUCTEMAMK
WCKYCCTBEHHOTO MHTENNEeKTa, BTOPOM NpefHasHaueH Ans agantauuu Jupektusbl CoBeta EC ot 25 utons 1985 1.
N2 85/374/E3C K coBpemMeHHbIM ycnoBusiM. Lienb cTaTbii — BbIABUTL KNHOUEBbIE N3MEHEHUS B 06NMaCTV [eNunKT-
HOW OTBETCTBEHHOCTM Npon3soauTeneil B EBpone. ina ee JOCTWXEHUsS aBTOPOM ANA HAYana Aenaetca 063op
CyLLeCTBYIOLEN CUCTEMbI A€NIMKTHOM OTBETCTBEHHOCTI NPOM3BOAUTENEN. B pe3ynbTaTe yCTaHOBNEHO, UTO OHA
CKNaAbIBAETCA W3 ABYX YacTel: HOPM HALMOHANBHOTO NPABa M FAPMOHU3MPOBAHHOM OTBETCTBEHHOCTU MO [u-
pektuse CoseTa EC 0T 25 ntons 1985 r. N© 85/374/E3C. B eBponeiickoii JOKTPUHE U NPAKTUKE OTCYTCTBYET KOHCEH-
CyC OTHOCMTENBHO PEXMMA FAPMOHM3MPOBAHHON OTBETCTBEHHOCTU. C OFHOI CTOPOHDI, B €€ OCHOBE NEXUT MAes
OTBETCTBEHHOCTU 6€3 BUMHbI, C APYrOil — BbICKA3bIBAETC HEGE30CHOBATENIbHOE MHEHIE O TOM, YTO Ha CaMOM
fene B [IUpeKTUBE YCTAHOBMEH PEXWUM BMHOBHOW OTBETCTBEHHOCTW. Ha mpumepe HeMeLKOro NpaBoNopsAka
YAANOCb BbISIBUTD, UTO, HECMOTPA HA YTBEPXAEHHbIA CNELMANbHBIM 3aKOHOM PEXMM CTPOTOi OTBETCTBEHHO-
CTU, Ha NPAKTUKe CyAbl HEPeAKO OPUEHTUPYIOTCA HA HApyLlleHWe NPOU3BOAMTENAMU CTAaHAAPTOB NMOBefeHus,
YTO NIMWHNIA pa3 CBUAETENbCTBYET 06 UX BUHOBHOM OTBETCTBEHHOCTU. 0603HAUEHHAR Leb Takke TpebyeT Bbl-
AIBNEHNA NPUUMH, N3-33 KOTOPbIX EBPONENCKNA PEryNSTOP NPUHAN pelleHre 0 pedopMUPOBaHIM UMEIOLLECs
CUCTeMbI OTBETCTBEHHOCTU. ABTOPOM Ha3BaHbl LIECTb MPUUMH: 1) YCIOXHEHNE CaMUX TOBAPOB; 2) paciuupeHune
MOCPEHNYECKIX LIENOYEK 1 MOABMEHNE HOBbIX MOTEHLMaNbHbIX CyGbEKTOB OTBETCTBEHHOCTH, BKNOUaA 3) Ba-
[leNbLIeB arperaTopos; 4) TPYAHOCTM B [OKa3blBaHUM NOTEpPNeBWMM HanuunA AedekTa ToBapa U NPUUMHHO-
CNIefICTBEHHOW CBA3M MY TaKUM HENOCTaTKOM U BO3HUKLIMM BPeIOM; 5) MOHATME Bpefia B LntpoByio 3Noxy
1 0co6as oMb MaHHbIX; 6) OTBETCTBEHHOCTb MPOU3BOANTENEN 3@ TOBAPbI, CHABKEHHbIE TEXHONOTMeR UCKYC-
CTBEHHOTO WHTENNEKTa. B 3aKNIOUNTENbHOM YACTK CTaTbi PACCMATPUBAKTCA MONOXKEHUS ABYX NPOEKTOB AN-
PEKTMB, NOCBSALEHHbIX OTBETCTBEHHOCTV NMPOM3BOAMTENEN B COBPEMEHHBIX YCNOBUAX. YAENAETCA NPUCTaNbHOE
BHUMaHME MeXaHW3Mam, KOTopble Npu3BaHbl 06NEruynTb NONOXKEHUE NOTEPNEBLIErO U B TO Xe BpPeMs Cnocob-
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Knioyesble cnosa

OTBETCTBEHHOCTb npow3Bo,qv|Tene|7|, NeNNKTHaa OTBETCTBEHHOCTb, OTBETCTBEHHOCTb npov|3Bo;unTenef4 B EBpone,
HeKaueCTBEHHbIN TOBap, COBPEMEeHHble TeXHONOoruu

KonchnukT untepecos AsTOp C006LaeT 06 OTCYTCTBMM KOH(NNKTA NHTEPECOB.
(DuHaHcupoBaHue lccnenoBaHne He MMEET CMOHCOPCKOW MOAAEPKKY.

[Anga uuTNpoBaHuA Crenanos, C.K. (2023). [lenuKTHasA OTBETCTBEHHOCTb NPOU3BOAUTENEN B COBpe-
MEHHbIX YCIIOBUSX: OMbIT eBPONEICKOro pedhopmupoBanus. Lugposoe npaso,

Mocrynuna: 13.10.2023, npuHaATa B neuarb: 10.11.2023, ony6nukosana: 28.12.2023

ARTICLES

PRODUCT LIABILITY
IN MODERN CONDITIONS:
EUROPEAN REFORM EXPERIENCE

Semyon K. Stepanov'?

"National Research University Higher School of Economics (HSE University)
3, Bolshoi Trekhsviatitelskii pereulok, Moscow, Russia, 109028

2Moscow State Institute of International Relations (MGIMO-University)
76, ave. Vernadsky, Moscow, Russia, 119454

Abstract

At the end of September 2022, the European Commission presented two notable documents designed to fun-
damentally change the current system of product liability in Europe. In part, these projects were a response
to the challenges posed by digitalization and modern technology. The first document is designed to regulate
liability for harm caused by artificial intelligence systems, while the second is aimed at adapting the EU Council
Directive of July 25, 1985 No. 85/374/EEC to contemporary conditions. The present article sets out to review
the key developments in the field of product liability in Europe. To this end, a review of the existing system of
product liability in Europe is carried out. The existing product liability system is comprised of two parts: norms
enshrined in national laws, as well as harmonized liability under the EU Council Directive of July 25, 1985 No.
85/374/EEC 1985. However, there is no consensus in European doctrine and practice regarding the regime of
harmonized liability. While on the one hand, this regime is based on the idea of strict liability, on the other
hand, there is also a reasoned opinion that the Directive factually establishes a regime of liability based on
fault. On the example of German law, it is revealed that, despite the strict liability regime approved by special
law, courts often focus in practice on a manufacturer's breach of the duty of care, which once again testifies to
liability based on fault. Possible factors behind the decision on the part of the European regulator to reform the
existing liability system include: the increasing complexity of the goods themselves; the expansion of interme-
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diary chains and emergence of new potential subjects of liability, including owners of aggregators; difficulties
in proving the existence of a product defect and a causal link between such a defect and the resulting harm;
the concept of harm in the digital age and the special role of data; providers’ liability for goods equipped with
artificial intelligence technology.
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Bsepenue

MpeacTaBUM CUTYauuio: NULO NPUOGPETAeT NOMHOCTbI) aBTOMATM3MPOBAHHOE TPAHCMOPTHOE
CPE/ICTBO, OCHALLEHHOE TeXHONOrMel UCKYCCTBEHHOTO UHTennekTa (nanee — UN), KoTopoe K Tomy xe
BrpaBe CaMOCTOATENbHO peLlaTh, B KaKOe BPeMs eMy fyulle BCEro 3anpaBUTb CBOW HEH3UHOBbIN
Asuratenb. Heckonbko Hefienb nokynatenb 6ecnpo6nemMHo nonb3yetcs aBTomobunem. Bckope ma-
LWNHA BAPYF OCO3HAET, UTO Kaablil AeHb NPEANOUTUTENIbHEE HAUMHATD C MOMHBIM 6aKOM Fopioyero,
a 3anpaBnATb GEH3WHOBBIN BUraTeNb HEO6XOANUMO B HOUHOE BPEMS B rapaxe Xxo3sHa. Ha cnefyto-
Liee YyTpo nocne NPUHATOrO aBTOMOGUAEM pelleHNs BCS CEMbSl HECYUACTHOTO COBCTBEHHMKA OKa3blBa-
eTcA MepTBOV BCNeACTBME OTpaBneHus yrapHbiM rasom (Selbst, 2020, 1343). [lomkeH nu pa3paboTunk
NporpamMMHOro 06ecneyueHns UM NPOU3BOLUTENb aBTOMOOUAA HECTU OTBETCTBEHHOCTb 3a NOA06-
Hblii UHLMAEHT? HekoTopoe BpeMs Ha3aj TakoW npumep cuutanc 6bl GpaHTaCTUUECKNUM, OfHAKO
B NOC/ELHNE rofbl, K COXANEHWNIO, PE3KO BO3POCN0 KOMNYECTBO ClyyaeB NPUYMHEHUS BPeLa KU3HU
11 300POBbI0 B pe3ynbrare KCnyaTaLnie TOBapoB, CHAGKEHHbIX COBPEMEHHbIMU TEXHONOMMAMM. ITO
CTano rMaBHON NPUUKUHOIA, MO KOTOPON 3aKOHOAATENM Pa3HbIX CTPAH BCepbes 03ab60TunnCh npobne-
Mamu NpaBoBOro peryinpoBaHnA BO3MELLEHUs Bpeda B MOXOXNX CUTYaLUsX.

B KOHLe ceHTA6psA 2022 1. EBponerickan KoMUCCUS NPeacTaBuia iBa NpuMeyaTenbHbIX JOKYMEHT,
NPU3BaHHbIX B KOPHE U3MEHUTb CNOXUBILYIOCA CMCTEMY AENUKTHOM OTBETCTBEHHOCTW NMPOU3BOAM-
Teneii B EBpone: IupekTuBy 06 oTBeTCTBEHHOCTY 33 VA" 1 MpeanoxeHus? No n3ameHeHnio [ANPeKTUBbI
Coseta EC ot 25 wions 1985 r. N© 85/374/E3C (nanee — [lupektusa 1985 ). Mepsas Kacaetca

' Commission Proposal for a Directive of the European Parliament and of the Council on Adapting Non-contractual Civil
Liability Rules to Artificial Intelligence (Al Liability Directive), COM (2022) 496 final (Sept. 28, 2022). https://eur-lex.europa.

2 Commission Proposal for a Directive of the European Parliament and of the Council on Liability for Defective Products,
COM (2022) 495 final (Sept. 28, 2022). hitps://eur-lex.europa.eu/resource.html?uri=cellar:h9a6abfe-3ff4-11ed-92ed-
01aa75ed7121,0001.02/DOC_1&format=PDF

3 Council Directive 85/374/EEC of 25 July 1985 on the Approximation of the Laws, Regulations and Administrative Provisions
of the Member States Concerning Liability for Defective Products 1985 0.). (L 210). https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/2uri=CELEX:31985L03%4
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OTBETCTBEHHOCTM 3a BPefl, NPUUNHEHHDBIA TEXHONOMUAMM C UCNONb3oBaHKUeM U, Toraa Kak BTopble
npefHa3HaueHbl A8 afanTaLuum OCHOBHOTO WCTOUHUKA 06 OTBETCTBEHHOCTU NpouM3BOAUTENEd —
JnpexTnsbl 1985 I. — K COBpPEMEHHbIM YCIOBUAM.

[Ins 0TeueCTBEHHOrO UMTaTeNs UHTEPEC K eBPONECKMM AUCKYCCMAM 06YCNOBAEH Cleayiolmmiu
06cTOATENbCTBAMU. BO-NepBbIX, B NUTEpaType HepeaKo NoAYepKUBAETCH He0bX0[MMOCTb MAKCU-
ManbHOW YHU(UKALMN PeXIMMOB OTBETCTBEHHOCTY 3a NPUUMHEHME BPeaa C UCMONb30BaHNeM COBpe-
MeHHbIX TexHonorui (Wagner, 2017, 708-765). B kauecTBe 060CHOBaHUA NPUBOAATCA IKOHOMUYECKAS
L,enecoobpa3HoCTb U COKpalLEHUe W3AepweK MNOTEHLMANbHbIX NPOU3BOAUTENEN, CnefoBaTeNb-
HO, CTUMYNUPOBaHME Pa3BUTUA TeXHONOrN. Befb ecnn npaBuna OTBETCTBEHHOCTW Pa3nuualoTcs,
TO W pacxofibl NpouU3BoAuTENeA 6YAYT PasHUTLCA B 3aBUCUMOCTM OT NPABOBON CUCTEMbI KOHKPETHO-
ro rocynapcrea (Whittaker, 1985, 193).

Bo-BTOpbIX, poccuiickas cUCTeMa OTBETCTBEHHOCTW 3a Bpef, NPUUMHEHHbIA BCNeACTBUE Hefo-
CTaTKOB TOBapa, ONMPAETCA Ha CONMAAPHYI0 OTBETCTBEHHOCTb NPOAABLA U N3rOTOBUTENSA, HANPOTHUB,
€BPONENCKMA ONbIT UANKOCTPUPYET OBOMBHO NIOGONBITHBI NOAXOA K ONpeAeneHuto cy6bekta oT-
BETCTBEHHOCTU, BK/OUAA B KPYr NOTEHLMANbHbIX AeMHKBEHTOB TaKXe BnajenbLeB arperatopos.

B-TpeTbux, eBpONencKuii perynaTop, Kak BUAHO, OTCTYNWA OT NPUHLMNA TEXHONOMMYECKON Hel-
TPanbHOCTW OTBETCTBEHHOCTMW, UHbIMU CIOBAMW, BbIAeNNN JeNNKTbI C UCMNOMb30BaHNEM TEXHONOrnu
111 B oTnenbHyto py6puky (Wagner, 2022). CornacHo ykasaHHOMY NPUHLMNY, 10 NOCNEAHEro BPeMeHu
CUNTABLLIEMYCS HEPYLIMMbIM, PEXMMbI I€NIUKTHON OTBETCTBEHHOCTU He noanexat auddepeHumaLnm
B 3aBUCUMOCTYN OT Pa3NMUHbIX TEXHONOTUYECKMX PeLleHUi . He NCKNIoUeHO, UTo OTeUeCTBEHHDIN 3a-
KoHoAaTeNb Bbi6epeT eBPONENCKNiA NyTb, 0 YeM KOCBEHHO CBUAETENbCTBYET paHee NPUHATasA HaLmo-
HanbHas cTpaTerus pa3BUTUA UCKYCCTBEHHOTO MHTeNNeKTa Ha neprog Ao 2030 r.*

B-ueTBepTbiX, HECMOTPSA Ha 06LENPU3HAHHOE NpeacTaBieHne 06 OTBETCTBEHHOCTU MPOU3BOA M-
Teneil Kak 0 6e3BUHOBHOI (CTPOroi), B @BPONENCKOI NUTepaType He YTUXAKT CNopbl 0 ee npaso-
BOIl Npupojie. YTBePK/AAeTCs, UTO peub UAET, B CYLHOCTH, 06 OTBETCTBEHHOCTYH 3a BuHy (Whittaker,
1985, 233-286; Wagner, 2022, 6-8; Kotz, 1991, 109-121). B poccuiickoit JOKTPUHE BbIBOJ O CTPOTOil
OTBETCTBEHHOCTW NpofaBLa W NPOWU3BOAMUTENA ABNAETCA FOCMOACTBYIOLWMM, OAHAKO NPU BHUMa-
TeNbHOM PaCcCMOTPEHUN HeKOTOpbIX ClyyaeB NMPUYMHEHWUA Bpefa BCMefACTBME HeLOCTaTKOB YCAyr,
BbISICHAETCA, UTO CyAbl HEPeaKO YCTAaHABNMUBAIOT HAPYLLIEHHbIN CTAaHAAPT NOBEAEHNSA NNLA, OKa3blBa-
foutero ycnyru®. MOXHO N cunTaTh Nofo6Hble Tpe6OBaHUS NPOSBAEHUEM BUHOBHON OTBETCTBEHHO-
CTV UIN peyvb MAET UCKITIYMTENbHO O NPOTUBONPABHOCTY?

B-naTbix, B €BPONEIACKON JOKTPUHE NOAYuMna NpUcTanbHoOe PaccMOTpeHue npobnemaruka 06-
CTOATENbCTB, MCKIIUAMOWMNX OTBETCTBEHHOCTb NpoM3BOAUTENs. Hanpumep, no poccuiickomy npa-
BY M3roTOBUTENb UMK UCMONMHNUTENb OTBEYAERT 3a Bpes, He3aBMCUMO OT TOro, NO3BONAN NN YPOBEHb
HAYUHbIX W TEXHWYECKMX 3HAHWI BblABUTb BPEJOHOCHbI CBOWCTBA ToBapa (ycnyru)s. Hanpotus,
B COOTBETCTBUM €O CT. 7 [lupektusbl 1985 I. Npou3BOAUTENDb HE HECeT OTBETCTBEHHOCTU, eCi AoKa-
KET, UTO COCTOSIHME TEXHMUECKUX W HayUHbIX 3HAHWIA B MOMEHT, KOrAa OH BbINYCTIN TOBAp B 060pOT,

“  YKa3 Mpesugexta PO ot 10 oktabps 2019 . N 490 (pep. ot 15.02.2024) «O PA3BUTMM UCKYCCTBEHHOTO WHTENNEKTA
B Poccuiickoit ®egepaumnny» (Bmecte ¢ «HauMOHANbHOM CTPATerieit pasBUTAS UCKYCCTBEHHOTO UHTENIEKTA Ha Nepuoj
/0 2030 roga») // C3 P®. 2019. N 41. Cr. 5700.

5 Hanpumep, cM.: onpeaeneHust BocbMoro KaccawMoHHOro Cyfia 06wWei pucankummu ot 23 sHeaps 2024 1. no aeny NO 88-
1604/2024; NepBoro KaccaLMOHHOTO cyaa o6Luedt opucankuum ot 15 aHeapsa 2024 r. no geny NO 88-1146/2024; Mepsoro
KaCCaLMOHHOrO Cya 06Lleil loprUcanKLN ot 27 Hos6pa 2023 r. no geny NO 88-35309/2023 u np.

6 Yactb 4 cT. 14 3aKoHa PO o1 7 teBpans 1992 r. N2 2300-I (pes. ot 04.08.2023) «O 3awute npas notpe6utenei» // 3 PO.
1996. N@ 3. Ct. 140.
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He o6ecneunBano emy BO3MOXHOCTH 06HAPYXMTb AedeKT. CToNb NPONoTPe6bUTeNbCKMIA NOAXOA POC-
CUACKOTO 3aKOHOAATENSA MOXHO TOMbKO MPUBETCTBOBATb, TEM HE MEHEee B 0TeYeCTBEHHON NPaKTUKe
B OTAENbHbIX CIYYAAX CY/bl MOAYAC UCMION3YIOT KPUTEPUIA KCOBPEMEHHOTO 3Tana PasBuTua MeauLu-
HbI» ISl OTKA3a B Y0BNETBOPEHNN TpeboBaHNI noTepresLiero’.

Bce BbilienepeuncneHHble 06CTOATENbCTBA NMO3BONAKT ele pa3 06paTUTbcA K (yHAaMeHTaNb-
HbIM MOMOXEHUAM ANNKTHON OTBETCTBEHHOCTY 3a Bpef, NPUYMHEHHbIA HeA0CTaTKOM TOBapa, pa-
60TbI UNKM YCNYru. Befib Nerko 3aMeTUTb, UTO MO OCHOBHbIM BOMpPOCaM (Kpyr Cy6beKToB; OCHOBaHMA
NPUBNEUEHNA K OTBETCTBEHHOCTI; 06CTOATENbCTBA, €€ WUCKMIoUaIoLLMe) POCCUACKNI NPaBONOPAAOK
3HAUUTeNbHbIM 06PA30M OTNYAETCSA OT eBPONenckoro. OCHOBHAA LieNb CTaTbl — NOHATb, KaKNM 06-
Pa30M U3MEHSAETCA apPXUTEKTYPa AeNMKTHON OTBETCTBEHHOCTU NPONU3BOANTENS B COBPEMEHHbIX YCI0-
BUAX. KOnb CKOPO hnarmaHoM BbICTYNUN UMEHHO eBPONeiCcKuil perynsTop, OfHOM 13 3ajay CTaHeT
aHaN3 TeX HOPMATUBHbIX PeLeHuid, KOTOPbIe BbININ MPEAIONEHbI B COOTBETCTBYIOLIMX MCTOUHMKAX.

lITak, B NepBOIA YacTy CTaTbu OMUCHIBAETCA CACTEMA [ENUKTHON OTBETCTBEHHOCTU NPOU3BOAU-
Teneil B EBpone, CyLeCTByIOWas BNOTb 0 HACTOALLETO BPEMEHU. 3aTeM, BO BTOPOI YacTu, paccmart-
PUBAIOTCA KNIoueBble Npobaembl, MOCAYKMBIIME CBOROGPA3HBIMU TPUITEpamMu AN NPeanoxeHuil
no ped)opmMUpPOBaHMI0 €BPOMECKOr0 3aKOHOAATENbCTBA 06 OTBETCTBEHHOCTM MPONU3BOAUTENEN.
11, HaKoHell, B TPeTbel YacTu NPOaHANM3MPOBaHbI HOPMATUBHbIE PellieHIsl, NPU3BAHHbIE OTBETUTH
Ha BCe BbI30Bbl COBPEMEHHOCTH.

1. Cuctema AeNMKTHOM OTBETCTBEHHOCTH NpousBoAMUTENEN B EBDOI’IB

[lenuKTHas OTBETCTBEHHOCTb 3a NPUYMHEHNEe Bpeda BCIeACTBUE HeAOCTaTKOB TOBAPOB CKafbl-
BAETCA 13 1BYX YacTeil: HOPM HALMOHANbHOTO AENUKTHOTO NPaBa, B OP6UTY perynupoBaHus KOTopo-
r0 NONaJaeT OTBETCTBEHHOCTb NPOM3BOAUTENEN, U TaK HA3blBAeMOW rapMOHNU3UPOBAHHOM AENMKT-
HOI OTBETCTBEHHOCTW 3a Bpe[, NPUUMHEHHbIA BCNEACTBME HEAOCTaTKOB TOBApa, YCTAHOBNEHHOM
AupexTsoi 1985 . Mo 3amMbicny pa3paboTUnKOB, OHA AOMKHA Gbina NPOBO3MMACKUTL NPUHLMM OTBET-
CTBEHHOCTU 6e3 BUHbI. OJHAKO, KaK Mbl BCKOpE YBUAUM, BCE He TaK OjHO3HAUHO.

Mexay Ha3BaHHbIMW YaCTAMW PerynupoBaHuUs HANMUeCTBYET U3BECTHOE HanpsweHue. Tak, Cyg
EBponeiickoro cot3a (The Court of Justice of the European Union) B 3HakoBOM pelienuu Maria
Victoria Gonzalez Sanchez v. Medicina Asturiana SA?, no cyTu, BbICTYNMN NPOTUB NO60TO OTKNOHEHNS
HaLMOHANbHbIX CTAHAAPTOB ACNIUKTHON OTBETCTBEHHOCTY NPOM3BOAUTENEN OT FAPMOHU3MPOBAHHOIO
nozxona. B aHHoMm aene ucte Maria Victoria Gonzalez Sanchez 8 2002 r. o6paTunach B ¢y ¢ Tpe6o-
BaHueM k Medicina Asturiana SA 0 Bo3MeLLeHNN Bpeaa, NPUUYMHEHHOTO NepeniBaHUeM 3apaXeHHOM
KpoBHu. HopMbl MCMAHCKOTO ANUKTHOIO NpaBa J0 umnnemeHTauuu inpektusbl 1985 r. yctaHaBnuBa-
/N CTPOrYI0 OTBETCTBEHHOCTb 33 NPUYMHEHNe NOA06HOro poaa Bpeda. Mocne BcTynaeHns McnaHum
B EC 6bIN NPUHAT CnelynanbHblil 3aKoH 06 OTBETCTBEHHOCTU NPOM3BOAUTENEN, KOTOPbINA NPU3HABaN
yTpaTMBLUUM CUNY NpeXHee perynuposaHue. B npouecce cyaebHOro pasbuparenbcTsa HaLMOHamb-
Hble cyabl NPULNN K 060CHOBAHHOMY BbIBOAY O TOM, UTO B JaHHON YaCTK CTapoe 3aKOHOAATENbCTBO
cofepxano 6onee 6naronpuATHbIN A1 NOTEPNEBLIENO PEXUM OTBETCTBEHHOCTIA. B CBA3M € 3TMM BCTanN
BOMPOC N0 NOBOAY TONKOBAHUA cTaTby 13 lupekTuBbl 1985 I, B COOTBETCTBMM C KOTOPOIl YKa3aHHas
[lupekTnBa He 3aTparnsaeT Tex npas NOTEPMeBLMNX, KOTOPbIe OHU UMEIOT COMMACHO 3aKOHOAATeNb-
CTBY O J€NUKTHOW OTBETCTBEHHOCTU MM CNELNanbHON CUCTEME OTBETCTBEHHOCTH, CYLLECTBYIOLLAM

7 (M., HanpuMmep: pelleHie KpbiMCKOro paitoHHOro cyaa KpacHomapckoro kpas ot 19 anpens 2022 r. no geny NO 2-9/2022; onpe-
feneHue TpeTbero KAacCaUMOHHOrO Cy/aa 061wl pucaMKLMK 0T 20 Aekabpsa 2023 1. N2 88-26248/2023 no aeny N° 2-37/2022.

¢ Case C 183/00, Maria Victoria Gonzalez Sanchez v. Medicina Asturiana SA, 2002 ECR 1-03901. https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX%3A62000C)0183
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B MOMEHT HanpaBfeHus rocyaapcTBaM-ufieHam 3TOW [UPeKTUBbl. BO3HMKIWIYK KONAM3MK 6bin
npusBaH paspewntb Cyn EBpONECKOro coto3a, KOTOpbIA OTMETMN, UTo [lupekTusa 1985 r. AoMKHa
obecneuntb HanbonblUyo rapMOHN3aLMI0 OTBETCTBEHHOCTU NPOU3BOAUTENEN, CIef0BATENbHO, «CTa-
TbA 13 IUPEKTUBbI HE MOXET 6blTb MCTONKOBAHA KaK NpefoCTaBAsAoLLan rocyaapcTBam-uneHam Bo3-
MOXXHOCTb NOAAEPXMBATb 06LLY CMCTEMY OTBETCTBEHHOCTY 3a KAU€CTBO TOBAPOB, OTAUUHYIO OT TOH,
KoTopas npegycmoTpeHa [iupektuson». Kpome Toro, Cya cAenan BaXHoe AOMOMHEHWe: rocyaap-
CTBa MOTYT CO3/laBaTb anbTepHaTUBHbIe CUCTEMbl OTBETCTBEHHOCTH, OCHOBaHHbIe, NPaBLa, Ha APYrux
ycnosuax (Hanpumep, Ha BUHe). B TO e Bpems, eCnvt B OCHOBAHNM PEXIMa BO3MELLLEHNA Bpefia fe-
XUT CTpOras OTBETCTBEHHOCTb, TO MOC/eHASA, BO BCAKOM C/yyae, He [o/KHa OTNYaTbCA OT CUCTEMDbI,
npenycMoTpeHHoit B iupekTuse 1985 r. (Fairgrieve, 2005, 93).

bonblumre TPYAHOCTM C UMNeMeHTaumen InpekTusbl 1985 1. BO3HUKAN BO OpaHumum, rie B cuny
0C06EHHOCTEN HaLMOHANbHOMO AeNMKTHOTO NpaBa 6bina JOCTaTOUHO Pa3BUTa CTPOras OTBETCTBEH-
HOCTb 3a BPefl, NPUUNHEHHbIR Bewamu (Zweigert & Kotz, 667-674). 13-3a 3T0r0 cnewuanbHbie HOp-
Mbl 06 OTBETCTBEHHOCTW npoussoguTenein Bo ®OpaHuum Gbinu NpuHATHI cnycta 13 net, B 1998 .,
/12 1 TO NOA Yrpo30i NPUMeHeHMs Cepbe3HbIX IKOHOMUUECKUX CaHKumil (Fairgrieve, 2005, 91).

Bnpouem, MOXHO NN CYMTaTb OTBETCTBEHHOCTb, NPEAYCMOTPEHHY AMpeKTuBol 1985 . noucTu-
He cTporoit? Beab ecnu OTBET BYAET HEAOCTATOUHO YOEAUTENbHBIM, TO BbilleyKa3aHHOE pelleHue
0 NpuUopuUTETE rAPMOHN3UPOBAHHOI CTPOTOI OTBETCTBEHHOCTM OKAXETCA He BNOHE 060CHOBAHHbIM.
Bckope nocne npuHATAA upekTuebl 1985 I. B @BPONEICKON LOKTPUHE NOABUUCH BECbMA BAUATEND-
Hble CTOPOHHUKW NOAX0La, COrMACHO KOTOPOMY OTBETCTBEHHOCTb NPONU3BOAMUTENA 0CHOBAHA Ha BUHe.
K 3T0M rpynne yueHblX MOXHO NPUUNCANTb pAf Hemelkux (Hanpumep, X. K&ty v I. Barnep) u aHmuii-
ckux (C. BUTTaKep) TeOPETUKOB.

[Ins Hauana oxapakTepusyem HeMeLKKyI0 CUCTEMY ACNUKTHON OTBETCTBEHHOCTM NPOM3BOAUTENEN.
iTaK, noTepneBlniA B TEX UK UHBIX 0BCTOATENbCTBAX BNpaBe BbIGPATb OAUH U3 [BYX BO3MOXHbIX
BapMaHTOB 3aluTbl. C OHOI CTOPOHDI, €My JOCTYNEH UCK O BO3MELLEHUM Bpeaa, NPUUNHEHHOTO BU-
HOBHbIMY fieiicTBUAMU Npou3BoauTens (06was HopMa § 823 ITY), ¢ Apyroit — OH MOXET PyKOBO/CTBO-
BaTbCA CrelLnanbHbiM 3aKOHOM 06 OTBETCTBEHHOCTU NPou3BoauTens (nanee — 3akoH 1989 .)°, KOTO-
pblit NPUHAT B COOTBETCTBMM C [iupekTuBor 1985 I. MocneaHUIn UCTOUHNK YCTaHABNUBAET CTPOTYHO
OTBETCTBEHHOCTb.

B nuteparype oTmeuaetcs, Uto Hambonee NONyNAPHbIM CNOCOOOM 3aLLUTbI ABASETCA UCK, NPeLb-
ABNAEMbII B COOTBETCTBUU C § 823 TTY (Lenze, 2005, 102). Konb CKOPO peub UAET 0 BUHOBHOI OTBET-
CTBEHHOCTH, NPEACTaBNAETCA BaXHbIM WAEHTU(NLNPOBATL HAANEXAWMIA CTaHAAPT NOBEAEHNS, Ha-
pyLueH1e KOToporo 06yCroBANBAET YNPeUHOCTb. Tak, Ha NPOU3BOAUTENEN BO3NATAeTCs 06513aHHOCTb
NPUHUMATb TEXHUYECKM BO3MOXHbIE U IKOHOMUYECKN OOOCHOBAHHble Mepbl NPesoCTOPOXHOCTH.
Mpwn 3TOM UHTEHCUBHOCTb NOAOOHON 06S3aHHOCTU 3aBUCUT OT BENMUUMHBI U BEPOATHOCTU peanusa-
LN pucka npuunHeHns speaa. C IKOHOMUUECKOM TOUKM 3PEHIUS NPOM3BOANTENb 1€CTBYET BUHOBHO,
KOrfia NpefienbHble 3aTpaTbl Ha MePbl NPEA0CTOPOXHOCTM MeHbLUE OXuAaemoro Bpeda (Shavell, 2003,
190). Hepefko 3KOHOMUYECKIe COOBPAKEHNS UCNONb3YETCA HEMELIKUMI TEOPETUKAM ANA UAEHTU-
(ukaumm BuHbl (Hanpumep, I. Barnepom (Wagner, 2017, 762)).

0653aHHOCTU NPOM3BOANTENS OXBATbIBAIOT MPOLECC OT pa3paboTKM ToBapa [O €ro npous-
BOZCTBA W CHbITA. Ha KaxaoM 3Tane MOryT BO3HUKHYTb onpeaeneHHble «aedekTbi». Mo 31oM npu-
UMHe B MpPAKTUKe W [OKTPUHE BbIGENAT TPU Pa3HOBULHOCTM HELOCTATKOB: KOHCTPYKTUBHbIE,
NPOU3BOACTBEHHbIE, MH(OPMALMOHHbIE (Lenze, 2005, 103). Tem He MeHee B KOHTEKCTe BUHOBHOMW

°  Produkthaftungsgesetz (ProdhaftG) [Product Liability Act], Dec. 15,1989, BGBL i at 2198, last amended by Gesetz [G], July 17,
2017, BGBLi at 2421. https://www.gesetze-im-internet.de/englisch_prodhaftg/englisch_prodhaftg.html
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OTBETCTBEHHOCTU TEPMUH «aedeKT» MOXET BBECTU B 3abnyxaeHue, B CBA3M C 3TUM MOME3HO MO-
MHUTb, UTO OTBETCTBEHHOCTb HACTYMAET UMEHHO 33 HapylIeHNe 06S3aHHOCTEl, @ He 3a Hanuuue Je-
thekTa®. Kak pasbsacHser L. /13Hue, TepMuH «aedeKT» Hauan UCnonb3oBaTbca 6narogaps NpakTuke
(depnepanbHOro BEpXOBHOTO cyaa lepmMaHui, KOTOPbI HEOAHOKPATHO MOAYEPKNBAN, UTO HA UCTUA
BO3/araeTca 6pems J0Ka3biBaHUA HeJOCTaTKa (1edhekTa) TOBapa B MOMEHT, KOra OH 6bin BBe/EH
B 060pOT, TOrAa KaK OTBETUNK OMKEH NPEACTAaBUTb A0KA3aTeNbCTBA TOrO, UTO, HECMOTPSA Ha Hanuune
AedekTa, NPoOM3BOANTENDb HE HApYLWNA 0653aHHOCTU NO JOMKHON OCMOTPUTENBHOCTH 1, 6onee Toro,
He 3Han 0 HeJI0CTaTKax M, COOTBETCTBEHHO, He NPeOTBPATUN NpUuMHeHne Bpesa (Lenze, 2005, 103).
Mofo6Hoe paccyxaeHne aKTyanbHO NPU PacCMOTPEHNUM feN, CBA3AHHbIX C MPOU3BOLCTBEHHbIMU Je-
(heKTamn TOBapOB, B TO BPeMSs KaK B CUTYALUAX C KOHCTPYKTUBHbIMU U WH(OPMALMOHHBIMU Hepo-
CTaTKaMW BaXKHY0 PONb UrpaeT pacnpeaeneHne bpemeHin LOKa3blBaHNA HENOCPEACTBEHHO BUHDI.

NTak, KpaTKo paccMOTpUM npucywme nponu3BoAnUTeNto 06583aHHOCTU. HauHem C Tak Ha3blBae-
MbIX MPOM3BOACTBEHHbIX 06A3aHHOCTEN. B COOTBETCTBUN C NPUHATLIMU B NPAKTUKE MOAXOAAMN,
Moa HUMI MOHNUMAIOTCA 06A3aHHOCTM MO OpraHM3alMi NPOU3BOACTBEHHOIO npouecca (Ahrens &
Spickhoff, 2022, 286). B CYUHOCTY, OT NPOM3BOANTENEN TPebYETCA OTpaXaTb BO BHYTPEHHEN [0-
KyMeHTaLun BCe BO3MOXHble 3Tanbl MPOBEpPOK Ha CTaguu NPonU3BOACTBA TOBapa. B Tex cnyyasx,
KOrfa ToBap He COOTBETCTBYET CBOEMY 6€30MacHOMY Ha3HAueHWio, MAET peub 0 NPOU3BOACTBEH-
Hom fiechekTe. MicTuy HeobxoAMMO fOKa3aTb, 4TO TOBap (YYHKLMOHMPOBAN Takum 06pa3om, KOTo-
Pbiii 06bIYHO (B CPaBHUMbIX 06CTOATENbCTBAX) ABNAETCA Pe3ynbTaToM JAedekta. Kpome Toro, B OT-
Nune oT perynmpoBaHus, NpeaycMoTPeHHOro AnpekTnBoi 1985 r., OH JOMKEH f0Ka3aTb, YTO TOBAP
B MOMEHT peanu3auumn 6bin ¢ HefoCTaTKaMu (Lenze, 2005, 103). B fefiCTBUTENbHOCTH opems foKa-
3bIBaHNA ANA NOTepneBlero noguac 6onee cTporoe. Tem He MeHee, eC OH BCe e NOATBepPAUT
Hanuume NPonU3BOACTBEHHOIO fiedheKTa, TO 3T0 byAeT 03HauaTh prima facie HapylweHne cTaHaapTa
nosegeHus. NMpon3BoOANTENb MOXET 0CBOOOAUTLCSA OT OTBETCTBEHHOCTU NMPU YCIOBUM NpeacTaB-
NEeHNs [1I0Ka3aTenbCTB TOMO, UTO PasyMHbIX Mep MPefOCTOPOXHOCTA ANA OBHAPYXEHUA u/unu
npenoTepalleHns aedekTa He cywecTBoBano'.

Bropoii B 0653aHHOCTE — KOHCTPYKTUBHbIE — CBAI3aH C HEHE30MNACHOCTbIO CAMO KOHCTpYK-
umu. Hanpumep, CTyn He JoMmKeH UMeTb Bcero ofHy onopy (Ahrens & Spickhoff, 2022, 286). fins ycTa-
HOBNEHUA HapylEHWUIA CTaHfapTa nosefeHus TpebyeTcs onpenenuTb, UTO CAenan U3roToBuTesb
ANA CHWKEHWA pucKa npuumHeHus spefa. lpu 3TOM TOBap MMEET KOHCTPYKTUBHble HeAoCTat-
Ku, ecnu, Bo-nepsblX, ero 06uas 6e30nacHoCTb MOrna 6biTb NOBbILEHA NOCPEACTBOM U3MEHEHUS
KOHCTPYKLMW 1, BO-BTOPbIX, AONONHNTENbHbIE BbITOAbI OT NOA0GHOI MOAN(UKALMN NepeBeLIMBaT
BO3MOXHbIE U3[EPXKN (Lenze, 2005, 104)™. B KOHEYHOM MTOre, 4TO6bI fOKA3aThb HANUUMe pectekTa

" Bundesgerichtshof [BGH] [Federal Court of Justice] Nov. 26, 1968, 51 Entscheidungen des Bundesgerichtshofes in
Zivilsachen [BGHZ] 91 (Ger.); Bundesgerichtshof [BGH] [Federal Court of Justice] Nov. 24, 1968, 67 Entscheidungen des
Bundesgerichtshofes in Zivilsachen [BGHZ] 359 (Ger.).

" BGHZ 51, 91, 105 ff; Bundesgerichtshof [BGH] [Federal Court of Justice] June 7, 1988, 104 Entscheidungen des
Bundesgerichtshofes in Zivilsachen [BGHZ] 323, 325 ff (Ger.).

2 Peyb MAET O TaK HA3bIBAEMOM TECTE HA MONE3HOCTb PUcKA. CyLECTBYIOT A4BA NOAXOAA K OMPEAENEHMI0 KOHCTPYKTUB-
HOil 6e30MacHOCTY TOBapa: TECT NOTPEBUTENbCKIX OXUAAHII (consumer expectations test) n TecT Ha NONE3HOCTb pUCKa
(risk-utility test). B coOTBETCTBMM C NepBbIM NOAX0AOM AedhekT (HeZOCTaTOK) TOBApa YCTAHABNMBAETCS UCXOASA U3 HECO-
OTBETCTBUS ONMPaBAAHHbIM NOTPEOHUTENBCKUM OXUAAHMAM. HEraTMBHOM YepToil Takoro cnocoba onpenenenns fedek-
Ta CfIeyeT NPpU3HaTh PasMbiTblii KPUTEPHIA NOTPEBUTENBCKUX OXIMAAHWMA. BTOPOA MOAXOA MACKT, UTO TOBAP CYUTAETCA
AedeKTHbIM B TOM Cflyuae, KOra MpoM3BOAMUTENb MOT BbIGPaThb 60Mee 6e30MacHyi0 ANbTEPHATUBHYIO KOHCTPYKLMIO
C MUHUMATbHBIMU M3ZepKKamMu. CTPOTO rOBOpS, CPABHUBAKOTCS TUMOTETUUECKUE PACXOAbI U BITOAbI OT aNbTEPHATUBHON
6e30nacHoil KoHcTpykuum (Wagner, 2017, 732-733).
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W, CNefoBaTeNbHO, HapylWeHne prima facie KOHCTPYKTUBHOW 0BS33HHOCTM, UCTLY AOCTATOUHO YKa-
3aTb Ha CYLLECTBOBAHNE Gonee 6e30MacHOM anbTepHATUBHOW KOHCTPYKLMK. Kpome TOro, U3roTosu-
TeNb He MOXET anennnpoBaTb K TOMy 06CTOATENbCTBY, UTO C Y4ETOM COCTOAHNA HAYUHO-TEXHUYECKIX
3HaHUI Ha MOMEHT C6ObITa OH He MOT 3HaTb 0 AedekTe".

HakoHeu, nocnefHAs 0653aHHOCTb 3aKNIOYAETCA B HaANeXallem UHGOPMUPOBAHNN NOTEHLNANb-
HbIX noTepneswyx (MHGOPMALMOHHbIE 0693aHHOCTH). KONb CKOPO HEBO3MOXHO pa3pabotarb 6es-
ONACHbIA NPOAYKT, N3TOTOBUTENIO HAANEXMT NPEA0CTaBUTb COOTBETCTBYIOLME SCHBIE UHCTPYKLNN,
a TaKKe npeaynpexaeHua A1A YyMeHblUeHUs PUCKOB NMPUYMHEHWS Bpeaa, B CYLHOCTW, [aTb BO3-
MOXHOCTb MOTPEOUTENAM CAeNaTb 0CO3HAHHBIN BbIOOP, XENAKT M OHW NPUHATL 3TOT PUCK UK HET
(Lenze, 2005, 105).

AnbTepHaTMBHAA BO3MOXHOCTb 3aLUMTbl NOTEpPMeBLIero YCTaHOB/IEHA, KaK Mbl y)Ke OTMeuanu, cre-
LManbHbIM 3aKOHOM 1989 I, MPUHATLIM B pa3BuUTME NONOXeHMI [upekTusbl 1985 I. B coOTBETCTBUN
€ § 3 yka3aHHOro 3akoHa ToBap ABNAETCA AetheKTHbIM, €CIIM OH He 0becneunBaeT 6e30MacHOCTb, Ha KO-
TOPYI0 NULL0 BNPaBe pacCcuuTbIBaTb, C YUETOM BCEX MOANEXALLNX YUETY 06CTOATENLCTB, B TOM YuCne:

a) BHelWHWIA BUA NPOAYKTa;

b) oxmaaemble B pasyMHbIX Npeaenax cnocobbl MCMOb30BAHNA NPOAYKTA;

C) Bpems Bbinycka NpoAyKTa B 060poT.

Hactosiwuit naparpad NoAHOCTbIO NOBTOPSET CT. 6 [iupekTuebl 1985 . Kak BUAHO, B § 3 3aKoHa
1989 I. OTCYTCTBYOT pa3nuuHble BUAbl fedeKTOB. M0 3TOW NPUUMHE HeMeLKUe CYAbl CTanu aKTUB-
HO MCNONb30BaTh pa3paboTaHHble B TEOPUN W HA NPAKTUKe MOAXOAbI K ONpefeneHul0 HeoCTaTKoB
B c(hepe BUHOBHOW OTBETCTBEHHOCTU. B pe3ynbTate nofyunnoch Tak, YTo NOMHOLEHHbINA PEXUM CTPO-
rov OTBETCTBEHHOCTI MO 3aKoHy 1989 I. cywiecTByeT nuwb hopmanbHo (Lenze, 2005, 107). 310 no3B0-
naet I. BarHepy 3aaBuUTb cnedylolee: «...NOHATUE HegocTaTka (fethekta) ToBapa 3akniouaer B cebe
0653aHHOCTb MO JOMKHON OCMOTPUTENIbHOCTM, BO3NOXEHHYIO HA npou3soauTens. CTporo roops,
TOBap ABNAETCA Ae(eKTHbIM, eC NPON3BOANTENb He NPOSBUN HaANeXallen 0CMOTPUTENbHOCTH
npu ero pa3paboTke u He NpouHOpMUpPOBaN NOTpebuTeNs TpebyembiMm 06pazom. Mo3Tomy B cy-
Ae6HO NPaKTMKe, N0 KPaiHel Mepe B OTHOLIEHUM KOHCTPYKTUBHBIX U MH(OPMALMOHHbIX Ae(heKTOB,
NPU3HAETCA, UTO MOHATUE HeoCTaTka ToBapa B § 3 3akoHa 1989 I. COAEPXKUT TOT e CTaHAAPT, KO-
TOPbIM U3rOTOBUTENb JOMKEH PYKOBOACTBOBATLCA B KOHTEKCTe § 823 ITY. Mo cyTu, noHsTue aedek-
Ta B CNeLuanbHOM 3aKOHe MAEHTUYHO MOHATUI0O HeJoCTaTka ToBapa B 06LeM AeNUKTHOM npaBe»
(Wagner, 2017, 711).

Takum 06pa3om, HeCMOTPS HA NPUHATBLIA B Pa3BUTUE NONOXEHNA AupekTusbl 1985 I. cnewmnanb-
HbIil 3aKOH 06 OTBETCTBEHHOCTU MPOU3BOAUTENS, B HEMELKOW JOKTPUHE M NPAKTUKe NPU3HAETCS,
YTO M3rOTOBUTENH, NO CYTW, OTBEUAIOT 3@ HAPYLIEHUE NPUHATBIX HA Ce6s1 0693aHHOCTEN, MHBIMI CN1O-
BaMu, OTBEUAIOT 3@ BUHY.

Ha camom aiene, NpM3HaKK1 BUHOBHOW OTBETCTBEHHOCTI MOXHO OGHAPYXUTb 1 B CaMOil iupeKTuse
1985 T. Tak, KOMMEHTUPYA NONOXeHUA CT. 7 JupekTusbl 1985 1. 06 0CBOOGOXAEHUM NPOU3BOAUTENS
OT OTBETCTBEHHOCTH B TeX C/TyuanX, KOrAa COCTOAHME HayUHbIX U TEXHUUECKMX NO3HAHWI He obecneuu-
Ba/I0 BO3MOXHOCTb 06HAPYXMUTb AedekT, C. BuTtakep nuwieT: «[B pesynbrate NpuHATUA JUpeKTUBbI]
NMPOBO3r/ALIAETCA OTBETCTBEHHOCTb, KOTOPAs ABMAETCA BHElHE CTPOroid, a MO CYLeCTBY OCHOBaHA
Ha BuHe» (Whittaker, 1985, 241). ABTOpbI 3TOT0 MOMOXEHUS OTYACTU BAOXHOBAANMC aMEPUKAHCKIM
npasom. Tak, B U3BeCcTHOM fAene Bruce v. Martin-Marietta Corp." B pe3ynbTate KpylweHUs camo-
neta B 1970 I. NocTpadano 60nbloe KONUYECTBO Niofel. Kak 6bino YCTaHOBNEHO, Ha 6OPTY cyaHa

B Bundesgerichtshof [BGH] [Federal Court of Justice] Oct 18, 1960, 1960 Versicherungsrecht [VersR] 1095, 1096 (Ger.).
% Bruce v. Martin-Marietta Corp., 418 F. Supp. 829 (W.D. Okla. 1975).
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cylectBoBanu aedekTbl B KPENNeHnn CUACHNIA, a TaKe OTCYTCTBOBANM Haanexallue cpeacTea 3a-
WNTbl OT OrHA. K npon3soauTento 6bin npefbaBaeH UCK O BO3MELLEHUM NpUUnHEHHOro Bpeaa. Cya
MOCTAHOBMI, UTO HA MOMEHT NPOEKTUPOBAHUSA 1 BBEAEHUS B 060POT BO3AYLIHOMO CyfHa (1952 I.), OHO
0TBEUANO BCEM Pa3yMHbIM CTaHAapTaM 6e30MacHOCT. MOCKOMbKY UCTLbI HE OKa3aNH, UTO 0ObIUHbINA
noTpebuTenb oXuaan 6bl, UTo CamMoneT, NPOM3BEAEHHbIN B 1952 I., 6YAET UMETb TaKue e XapaKTepu-
CTUKI 6€30MaACHOCTH, KaK CamMONET, M3roTOBMEHHbIN B 1970 I., CyA NpuULen K BbIBOAY 06 OTCYTCTBUM
OCHOBAHUI NS YOBNETBOPEHNS UX TPe6OBaHUIA.

B koHTekcTe CT. 7 lupexTusbl 1985 1. peub uaet 06 06beKTUBHOM 3HAHUW NPOU3BOAUTENS, CTPO-
ro roBops, O TOM, UTO NOCNEAHNA [OMKEH 6biN 3HATb. B CYLWHOCTY, 3TO NPeAONpPeAensET YTOUHEH e
CTaHOAPTOB NOBEAEHMNS, UTO XapaKTePHO ANA BUHOBHOM OTBETCTBEHHOCTU. Hanuuue B nepeuHe 06-
CTOATENbCTB, NCKNIOYAIOLMX OTBETCTBEHHOCTb NPOU3BOANTENSA, KCOCTOAHUSA HAYYHbIX 1 TEXHUYECKUX
3HaHMI» HaKTUUeCKN CBOAMUT Ha HeT 3thdeKTUBHOCTb AeKnapupyemoro upektuson 1985 r. pexu-
ma ctporoit oteetcTBeHHocTy (Whittaker, 1985, 258).

Bnipouem, B LJOKTpUHE NPUBOANTCA HECKONbKO 3aCYXMBAOLWMX BHUMAHUSA apryMeHTOB B NOJb3y
COXPAHEHUA TaKoro 06CToATeNbCTBA. BO-nepBbIX, HaNOXeHNe OTBETCTBEHHOCTM 6e3 yueTa «CoCTos-
HUSA HAYUHDbIX M TEXHUUYECKNX 3HAHWIA» HA MOMEHT BbiNyCcka TOBapa B 060pOT NpensTCTBYeT MHHOBA-
LMAM, KaK CneAcTBue, NULWb 3aTOPMO3NT pa3BUTUE TEXHONOTMUYECKOro nporpecca (Whittaker, 1985,
259). Takoe coo6paxeHune, Ha Hall B3rAf, CBONCTBEHHO MONNTUKO-NPAaBOBOMY 060CHOBAHMIO, NpaB-
[a, KaK JeNnKTHOe NpaBso B Lienom, Tak U OTBETCTBEHHOCTb NPOU3BOAMUTENA B YUACTHOCTU HaCbILEHbl
06CyxeHneM BONpocos 3heKTUBHOCTI U LienecoobpasHocTyu (Stapleton, 1996, 90-118). lymaetcs,
UTO OCHOBHAA MPUYMHA KPOETCA B OTCYTCTBUW MPeALEeCTBYIOWEro ANUKTHOMY B3aUMOAENCTBUIO
UeTKOro 0CO3HaHWS 6anaHca KOHKYpPUPYIOWMX MHTepecoB. ECNU B AOrOBOPHOM KOMMYHMKALMK
3TOT 6aNaHC YCTaHOBUTb A0CTAaTOUHO MPOCTO, MOCKONbKY CTOPOHbI CAMU BCTYNAIOT B U3BECTHbIE OTHO-
LIeHns, To C leNMKTami BCe ropasfo cnoxHee.

C nepBbIM apryMeHTOM OTUYACTU CBSI3aH M BTOPOM: OTCYTCTBME TaKOM 3alynTbl Yy NPOU3BOAUTENS
HeMUHyemMOo NPUBEAET K MOBbILEHNI0 Pe3ynbTUPYIOLWMX LeH Ha ToBapbl. Toraa BO3HUKAET BMoJHe pe-
30HHbI BOMPOC: COOTBETCTBYET NN 1€MCTBUTENBHOCTY NOA0GHOE pacCyaeHne? Beab B poccuinckom
npa.e, Kak 6bl/10 YKa3aHO Bbille, OTBETCTBEHHOCTb NPOU3BOAUTENS, MO CYTU, ABNAETCS abCONIOTHON,
0/1HAaKO LieHbl Ha TOBapbl MOAYAC 3HAUNTENBHO HIKE eBPONENCKIX. KAKETCA, UTO PeXnM OTBETCTBEH-
HOCTU He ABNAETCA CTOMb 3HAYMMbIM (DaKTOPOM, rOpPa3fo BaXHee NMPUCYXaaemble NOTepneBlnM
CyMMbl BO3MeLLeHNA Bpefa.

B Lenom BpAA N MOXHO HANTW XOTb Kakne-To Hafnexalune NpaBoBble COO6PAXEHUs B NONb3Y
CyLLEeCTBOBAHMA TaKOr0 06CTOATENbCTBA, UCKITHOYAIOLWEr0 OTBETCTBEHHOCTb NPOM3BOAUTENS, KAK «CO-
CTOSIHIE HAYYUHbIX 11 TEXHUUECKIX 3HAHMI» Ha MOMEHT BbINyCcka TOBapa B 060pOT.

B KauecTBe MpOMEXYTOUHbIX UTOTOB MOXHO OTMETUTb Cfedyiollee. Bo-nepBbiX, perynupo-
BaHWe OTBETCTBEHHOCTM Mpon3BoguTeneil B EBpone CKNajblBaeTcs M3 ABYX YacTel: HOPM Ha-
LMOHANbHOTO NpaBa, a Take FapMOHWU3NPOBAHHOM OTBETCTBEHHOCTU no [lupekTuse 1985 T.
Bo-BTOpbIX, B €BPONEICKON [OKTPUHE W NPAKTUKE OTCYTCTBYET KOHCEHCYC OTHOCUTENbHO pe-
XUMa rapMOHWU3MPOBAHHOW OTBETCTBEHHOCTU. C OfIHON CTOPOHbI, B €8 OCHOBE NEXMUT Ufes oT-
BETCTBEHHOCTU 6€3 BUHbI, C APYroil — BbiCKa3blBaeTCA He6e30CHOBaTeNbHOE MHEHME O TOM,
uTo, Ha CaMoM fiene, B UPEKTUBE YCTAHOB/IEH PEXUM BUHOBHON OTBETCTBEHHOCTU. B-TpeTbux,
Ha NpuMepe HemMeLKoro NpaBoNOPs/AKa YAanoch BbiABUTb, YTO, HECMOTPS Ha YTBEPX/EHHbIN
CneumanbHbIM 3aKOHOM PEXUM CTPOroi OTBETCTBEHHOCTY, Ha NPAKTUKE CY/bl HEPEAKO OPUEHTH-
pYIOTCA Ha HapyleHWe Npou3BoauTeNeM CTaHAAPTOB NOBEAEHMUS, UTO NNWHWUIA pa3 CBUAETENb-
CTBYET 0 BUHOBHOIW OTBETCTBEHHOCTU.
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BeKTop 0CHOBHbIX eBp0ﬂeI7ICKI/1X MCCﬂe,ElOBaHMVI, KaK 6yﬂ.€‘T NOKa3aHO B AaﬂbHEﬁmeM, Hanpas/eH
Ha BblfiB1IeHWE HOBbIX CTaHAAPTOB OCMOTPUTETbHOCTH ﬂpOMBBOAMTGﬂEI?I B LLI/I(I)pOBy}O 3Moxy.

2. COBDBMGHHbIB BbI30BbI AE/IMKTHOI OTBETCTBEHHOCTHM NPON3BOAUTENEN

liTaK, B eBpONENCKoil AOKTPUHE ANNKTHOTO NPaBa BbIAENAIOT KaK MUHUMYM LECTb CYLLECTBEHHbIX
npo6nem, BO3HUKAIOWMX B KOHTEKCTe LucpoBu3aumm. Nepsas KacaeTcs YCNOXHEHUS camux ToBa-
OB, NHbIMI CIOBAMU, COBPEMEHHas 3M0Xa 06YCNOBNMBAET NOSABNEHNE Belleil, CHabXeHHbIX BeCbMa
HETPUBMANbHbIMW TEXHUYECKUMU pelleHnsaMU. B CBA3M C 3TUM BO3HMKAET BOMPOC: PacrnpocTpaHsa-
eTca nu aeictene JupekTusbl 1985 I. Ha OTBETCTBEHHOCTb W3rOTOBMTENEN MOJOOHOrO Poja ToBa-
poB? [leno B TOM, YTO B COOTBETCTBMM CO CT. 2 [iupekTnsbl 1985 I. o4 TOBApOM NOHUMAETCA Niobas
ABWKIMMAS Bellb, AXKE €CNI OHA BXOAMT B COCTAB APYroil ABUMXUMOW BEILM UMK HefBUKUMOCTY.
MoxHo nu yTBEpPXaaTh, UTO pa3paboTaHHOe NporpaMmHoe obecneyeHne NonafaeT B opbuty pery-
NUPOBAHMA YKAa3aHHON CTaTbu? HafnexuT pa3fenaTb Clyyan, KOra Npou3BoAuTeNb YCTaHaBNNBaAET
nporpammHoe obecneueHne B CBOW TOBap, Hanpumep 6eCcnnnoTHbI aBTOMOBUND, 1 CUTYaLUK, B KO-
TOpPbIX NOTPE6UTENDb 3arpyXaeT Kakon-N6o NporpamMmHbIi MPOAYKT Ha NpUHAANEXALLYI0 eMy Bellb
(Wagner, 2017, 714-715). lepBblit NpUMep OXBATbIBAETCA FAPMOHU3UPOBAHHON OTBETCTBEHHOCTbHO, TO-
ra Kak BTOPOil He NOANAAAET Noj ee AeiCTBue.

I. BarHep ONMCbIBAET [AOBOMbHO MNIOGOMBITHYID WUCTOPUIO NPEOAONEHNUs CTONb PUTUAHOK
CT. 2 lInpekTusbl 1985 1. Tak, ecnn ycTaHaBNMBaemas noTepneBLlM Nporpamma CoAepxanachb Ha Ma-
TepuanbHOM HOCKTeNe, TO rapMOHU3UPOBAHHAA OTBETCTBEHHOCTb PacnpoCcTpaHanach Ha cnyyau npu-
ynHeHus Bpena (Wagner, 2017, 714-715). Hanpumep, NULLO UCNONb3YET KOMNAKT-AUCK UK drelw-KapTy
ANA 3arpy3Ku M3BECTHON NPOrpaMMbl Ha KOMMbIOTEp, NPY TaKuX 06CTOATENbCTBAX NpOrpamMma byaet
CYMTaTbCA TOBAPOM MO CMbICNY CT. 2 iupekTusbl 1985 1. OQHAKO B COBPEMEHHbIX YCNOBUSAX, KOraa
OCHOBHa#s YacTb pa3pabaTbiBaeMbiX MPOrPaMM COAEPKUTCA B 06NAUHBIX CEPBUCAX, @ MaTepUabHble
HOCUTENU YXOAAT B NPOLLNOE, NPU3HATL NPOrPaMMHOe 0becneyeHune ABMKIMbIM UMYLLECTBOM BECb-
Ma HenpocTo.

JlononHUTENbHYI0 CNOXHOCTb NPEACTAaBASET 6OMbLIOE KONNUECTBO «LMBPOBbLIX» YCAYE, OKa3bl-
BaeMbIX pa3paboTunKkamm yCTaHaBAUBAEMbIX NPUNOXEHUN. TaK, eCn NONb30BaTeNlb COBPEMEHHOIO
aBTOMOGUNA 3arpywaeT CepBuC HaBUraLlMM, KOTOPbIA BNOCNEACTBMM U3-332 HEBEPHOrO NpeaocTaB-
NeHns NHgopMaLun o JOPOXHO-TPAHCMIOPTHOM ABUMEHUN CYXUT NPUUNHON aBAPUI, OH HE MOXET
NPeTeH0BaTb HA NOBbIWEHHYH 3aLLMTY, NPeayCMOTPEHHYI0 IupeKTnBoil 1985 I., NOCKONbKY nocnes-
HAS BOBCE He 0XBaTbiBaeT okasaHus ycnyr (Wagner, 2022, 203).

BTopas npo6nema 3aKntouaeTca B YCNOKHEHNM NOCPEAHNYECKUX LIeNOYeK U NOSBIEHUN HOBbIX
NOTEHLMaNbHbIX Cy6EKTOB OTBETCTBEHHOCTU. B COOTBETCTBMUM C N. 1 CT. 3 JupekTusbl 1985 I. TEpMUH
«MpOU3BOAUTENbY 0603HAUAET NPON3BOAMTENSA KOHEUHON NPOAYKLNN, TPOU3BOAUTENS ChIPbIX MaTe-
pyUanos UNu NPoM3BOANTENSA COCTABHbIX KOMMOHEHTOB, a TaKxe N60e NULLo, KOTOPOe NOCPEACTBOM
NOMelLeHNs CBOEr0 MMEHU, TOBAPHOTO 3HaKa MMM APYriX OTANUMTENbHBIX YKa3aHWUA HA npoayKTe
npeAcTaBnser cebs B kauecTse ero npoussogutens. Mpu 3Tom n060e NULO, KOTOPOE UMNOPTUPYET
Ha Tepputopuio EBPONENCKoro €olo3a ToBap, MOXET PacCMaTPUBATLCA B KAuecTBe NPOM3BOAUTENS
(n. 2 Toi xe cTaTby). B ciyuae HeBO3MOXHOCTU YCTAHOBNEHUA NPON3BOAUTENS ONPEENEHHOro Npo-
AYKTa B KauecTBe ero NPoU3BOAMTENS NPU3HAETCA Ka/blil ero NOCTaBULIMK, €ClU NOCNefHWUIA B pa-
3YMHbIA CPOK He NPOUHAOPMUPYET NULLO, NOHECLIee Yulep6, 0 NMUHOCTY NPOU3BOAUTENS UK NNLA,
MOCTaBMBLUETO eMy AaHHbIA NPoayKT (M. 3 ¢T. 3 IupekTusbl 1985 1.).

Cy6beKTOM rapMOHM3MPOBAHHON OTBETCTBEHHOCTW MPU3HAETCA [MaBHbIM 06Pa3oM W3rOTOBMU-
Tenb ToBapa. Npoaasew, N1 NOCTABLLMK N0 06LLEMY NPaBUNY He ABNAETCA CYOGbeKTOM AaHHOO BiAa
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OTBETCTBEHHOCTH, €CNN 06ecneynn notTepneBLIeMy BO3MOXHOCTb NPeAbABNEHUSA UCKA K U3roTOBUTE-
nio unu umnoprepy (Kratenko, 2022, 176-178).

KaxeTcs, uto CToNb ieTaNbHOe perynnmpoBaHine He JOMKHO 0CTaBAATb HUKAKNUX Npo6enoB. Ho aaxe
B C/lyuae NPUMEHEHUA Ha NepBblid B3MAM NOMMUHON CTaTby 3 [IUPEKTUBbI BCTAKOT BONPOCHI OTHOCK-
TeNIbHO YCTAaHOBNEHNA HaANexallero cyobeKTa OTBETCTBEHHOCTU. Hanpumep, 3auacTyio aedekT co-
CTaBHOIO KOMMOHEHTa MOXHO BbISIBUTb NULb NN ero (YYHKLMOHMPOBAHUM B KOHEYHOM MPOAYKTE.
[leno B TOM, UTO 3anyacTb NOCTABLLMKA MOXET NPEKPACHO PaboTaTb B OLHOM TOBApE, HO B APYrom
NPUBOAUTb K BPEAOHOCHBIM NOCNEACTBUSAM. KTO B TAKOM Clyuae HECeT OTBETCTBEHHOCTb — KOHEUHbIN
NPOU3BOAMUTEND UK NOCTABLMK? OTYACTN 3Ta NPOBNEMA PeLaeTCa C NOMOLLbIO M. f CT. 7 ANpPeKTUBbI
1985 ., COrNACHO KOTOPOMY NOCTABLUMK COCTABHOTO KOMMOHEHTA He BYAeT Npu3HaH OTBETCTBEHHbIM,
€C/IN JOKAKET, UTO He[0CTaTOK Bbi3BaH KOHCTPYKLMEN ToBapa, B KOTOPbIA 6bln BKMIOYEH AAHHbIN
KOMMOHEHT. OHAKO BO3MOXHO NN MPUMEHWUTb 3TW Pa3MblLUNEHUs K pa3paboTumKy nporpammHoro
obecrneueHus, KOTOPbI OCO3HAET, UTO NPorpamma akTUUeCKU He NOAXOANT ANS BKIKOUEHUS B KO-
HeUHbI NPOAYKT WA UTO OHA He BYAET rapMOHNPOBATb C APYrMMU NPOrpamMmami, KOTOpble KOHeu-
Hblil IPOU3BOANTEND HaMepeH ycTaHoBMTb (Wagner, 2017, 724-725)? Tenepb NonbiTaeMca NPeACTaBUTL
ce6e COBpeMEHHbIA MPOLLECC M3roTOBNEHUA GECMUIOTHOIO TPAHCMOPTHOIO CPEACTBA: NOUTH BCe 3Ta-
Nbl NPOM3BOACTBA 06YCNOBNEHbI B3aMMOAENCTBIUEM C FPYNNON NOCTABLLMKOB, KXALOMY U3 KOTOPbIX
yroToBaHa onpefeneHHas ponb. Pa3ymeercs, BONPOC 06 OTBETCTBEHHOCTU OTAEMbHbIX NOCTaBLYN-
KOB 6yfeT npnobpeTatb BCe 60MbLUEE 3HAUEHME.

C yCnoxHeHueMm Lenoyek NoCTaBOK CBA3aHA B HEKOTOPOW CTeMeHu TpeTbs npobnema. OfHON
13 HOBbIX BO3MOXHOCTEN, OTKPbIBLUMXCSA B pe3y/bTaTe Pa3BUTUA CPEACTB KOMMYHUKALMW B LiEOM
1 ceTi VIHTepHET B YaCTHOCTW, CTana 3NeKTPOHHas TOProBAs (e-commerce), KOTopas CONPOBOX/A-
€TCA OTHOCUTE/IbHO HOBbIM BMOM PETeNoBOro 6usHeca — TOProBrei yepes arperatopbl (Suvorov,
2019, 57-58). [lnpekTusa 1985 r. HanpsAMYI0 He 0XBaTbiBAeT OTBETCTBEHHOCTb BlajenbLeB arperaro-
pOB, PONb KOTOPbIX B COBPEMEHHOM TOProB/e HeyKNoHHO Bo3pacTaet. C 0iHON CTOPOHDI, B TeX CNy-
yanx, Koraa BnaJenblibl arperatopoB Pa3mMeLlaloT CBOM TOBAPHBIA 3HAK UKW ApYrue OTAMUNTENbHbIE
XapaKTepuUCTUKM Ha NPOAYKTE, OHWU MOFYT NPU3HABATbCA CY6bEKTAMM OTBETCTBEHHOCTH, C Apyron —
HepefKo B [OrOBOpax C NOTpebuTeNnsimin BnagenbLbl COOTBETCTBYIOWMX NAaTdOpPM NOAYEPKMBAIOT,
UTO BbIMOJHAT UCKNIOUYMTENBbHO MH(OPMALMOHHYIO 1 NOCPeRHUYECKY0 yHKLMK. HecmoTps Ha 3To,
Y MHOTUX noTpe6uTeneil CKnafblBaeTca YCTOMUMBOE BNeUaTNeHne, 6yaTo OHW BCTYNAlOT B OTHOLLIE-
HUA HeNoCPe/CTBEHHO ¢ nnatdopmoit (Markelova, 2021).

YeTBepTOM Npo6GAEMOIl NPeACTaBAAETCA BO3POCLIANA CIOXKHOCTb JOKA3bIBAHMSA NOTEPMEBLINM Ha-
nuuns aecdekta ToBapa U NPUUNHHO-CNEACTBEHHO CBA3N MEXAY TaKUM HELOCTaTKOM 1 BO3HUKLIUM
Bpeaom. Tak, B COOTBETCTBUM CO CT. &4 [iupekTusbl 1985 I. Ha NoTepneBLIEro BO3MAraeTcs 0683aHHOCTb
[0Ka3aTb Hanuuue yiiepba, HeUCNPaBHOCTU U NPUUNHHON CBA3M MeXAY HEUCNPABHOCTbIO U yuiep-
60Mm. Takoe NepepacnpeaeneHne 6pemeHmn 4oKa3biBaHNA NPUBOANT K HECMPABeAIBbIM pe3ynbTaTam
B CNlyuae OTBETCTBEHHOCTM 3a BPef, NPUUMHEHHbI U, B nutepatype coBeplieHHO CNPaBeAnyuBo
noAuepKuBaeTca ToT akT, UTo Haubonblueh TpaHcopmaLun noaBeprnach NPUUNHHO-CNEACTBEH-
Has CBAi3b, MOCKOMbKY HEpeAKOo Ha paboTy anropuTMa BAMSIOT MHOXECTBO (haKTOPOB: apXuUTeKTypa
NI, ncnonb3yemble METOABI U TUM 0BYYEHUS, KONNUYECTBO W KAUeCTBO 06YYaloLLNX AaTaceTos, Npo-
Liecc 0byueHns, HaCTpoliKa runepnapameTpos, a Takxe cnocob skcnnyarauuu (Nikitenko, 2023).

B kauecTBe NATOM Npo6eMbl MOXHO 0603HAUNTL NOHSATUE BPeaa B LM POBYIO M0XY. [leno B TOM,
uTO NO NOrNKe CT. 9 lupeKTUBbl 1985 I. NOANEKMUT BO3MELLEHMIO BPEL, MPUUMHEHHDIN XU3HM UK 3[0-
pOBbI0 NOTEPNEBLIEro, a Takke yliep6, CBA3aHHbIN C NOBPEXAEHNEM BeLLe, CNONb3yeMblX B UC-
KNKUMTENbHO NOTPEOUTENbCKUX LeNsX, NPy 3TOM ero pasmep He JO/MKEH 6biTb MeHblwe 500 espo.
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JlonycTMO M CUNTaTh, UTO HACTOALLAA HOPMA OXBATbIBAET TaKKE YAANEHWE UK NOpYY Haubonee
LLeHHOW Ans NocTpaaasluero MHAopMaumu? XapakTepHbli npuMep: BCIeACTBUE YCTAaHOBKM AedeKT-
HOTO NPUNOXeHNs Ha CMapTdOH NOTepneBLIEro NMYHAsA U 0C060 LeHHas MHdopmaums 6bina yaa-
neHa. Kak oTmeuaetcs B JOKTPUHe, CTaTba 9 iupekTusbl 1985 I. He BKNKOUAET NOA0OHOIO poaa Bpes
(Wagner, 2022, 211). Henb3a OTPULATb TOT (HAKT, YTO B COBPEMEHHOM MUpe BCe 6OMbliee 3HaueHue
npuobpertaet MHGOPMaLMS, NOITOMY OTKA3 B KOMMEHCALMN 33 e YHUUTOXEHWE UK NOBPeXaeHne
BUANTCA COBEPLUEHHO HecnpaBeanuBbIM.

HakoHel, lWwecTas npobnema CBA3aHa C OTBETCTBEHHOCTbIO MPOU3BOAUTENEN 3a TOBApbI, CHab-
XEHHble TexHonormelr NIA. KaweTca, uto 3TOT BOMPOC YMECTHO paccMaTpuBaTb B KOHTEKCTe nep-
BOW pybpuku. OfHAKO CyllecTBeHHas cneunduka 06ycnoBnuBaeT HeobxoguMocTb Bbigenutb Ui
B OTAENbHYI0 KaTeropuio. [eiCTBUTENbHO, KOTa peyub 3axoauT 06 U, B JOKTpUHE pa3fatoTcs Npsamo
NPOTMBOMONOXHbIE FONOCA: OT NPU3HAHUA npaBocybbekTHOCTM U (Stepanov, 2021a, 24) 1o BCe-
06beMNIOLIEro CTPAXOBaHNA OTBETCTBEHHOCTN 33 Bpe/l, HaHeceHHbI nocpeacteom N (Faure & Li,
2022). Takas pa3Ho06pa3Has NanuTpa B3MsAA0B NPOANKTOBAHA OTCYTCTBUEM aHTPOMOLEHTPUYECKO-
ro CTaHAapTa, KOTOPbIA NpuMeHanca 6bl K oLeHke noseaeHua MW (Wagner, 2017, 733; Selbst, 2020,
1343). Befib IeNIMKTHOE NPABO MCXOAUT U3 U3BECTHOW MOCHITKM O TOM, UTO ANA ONpeneneHna MiuHI-
ManbHOrO YPOBHS 3a60Tbl U OCMOTPUTENBHOCTU HAJNEXUT UCNONB30BATh MMNOTETUUECKOE NOBeje-
HWe cpefHero 1 pasymHoro nuua (Borges, 2016, 272, 275). B COOTBETCTBUMN C 3TON TOUKOIA 3peHus UK
AEeICTBYET YNPeuHo, Kora He NPUHUMAET Mep NPeaoCTOPOXHOCTU, KOTOPble OXWUAANUCh OT Cpef-
HEro W pasymHoro nuua. Ans uanocTpaLun HeyaoBNeTBOPUTENbHOCTM NOAOOHOIO MOAXOAA MOX-
HO MpPUBECTM MOKa3aTeNnbHble NpuMepbl U3 nuTepatypbl: U, nrpaowmii ¢ YenoBeKOM B WAXMaTbl
1 HACTPOEHHbIN TaKM 06Pa30M, uTobbl HI B KOEM Cyuae He NPoUrpaTh, NpeauyBCTBYs NOpaXeHue,
C0061LAET 0 BEPOSTHOM MUHUPOBAHNN KOMHATbI, B KOTOPOIl UAET NapTus (Selbst, 2020, 1343). Moxet
N1 CPefHee 1 pa3yMHOE NNLO NpeaBUAETb NOJ06HbINA Ucxoa? OueBMAHO, OTBET JOMKEH 6bITb OTPULIA-
TenbHbIM. Cnepytowwnit npumep: B 2016 I. HOBOCTb 0 6€30r0BOPOUHOI Nobese B Urpe ro® NporpamMmbl
AlphaGo nonana Ha cTpaHuLpl TabnouzoB U3-3a TOrO, UTO OHA O6BbIrpana uemnuoHa mupa. B onpe-
AeNneHHbI MOMEHT MaTua Nporpamma BbIMOMHMAA HACTONbKO CTPAHHbIN XOf, KOTOPbIA, N0 CNOBaM
IKCNEpPTOB, «He caenan bl HU OAUH YENOBEKY», KaK BbIACHWUI0CH BNOCNEACTBUMN, UMEHHO Takas CTpa-
Terns nossonuna AlphaGo Bbinrpatb’. Bce npumepbl npu3BaHbl NUWHUA pa3 NOATBEPAUTL Te3NC
0 TOM, YTO CTAaHAAPTbl OCMOTPUTENbHOCTU B ClyYae NpUUMHEHUA Bpefa nocpenctsom U JomkHbl
OTNNYATBCA OT AHTPONOLLEHTPUUECKON MOAENN.

Mocne BbIABNEHUA OCHOBHbIX NPO6/EM, CBA3aHHbIX C AGNNKTHON OTBETCTBEHHOCTbIO NPOU3BOAM-
Tenei B uMdpoBYyio 3NOXY, Nepeiaem K npeanoXeHnam no X peleHu.

3. Mpeanoxenns no pedopMIPOBAHIKD CUCTEMbI JIEMKTHOIA OTBETCTBEHHOCTH
npoussoauTenei B Espone

NTak, MpennoxeHua no usmeHeHuio lupektnsbl 1985 I. B onpefeneHHoOM CMbiCie HOCAT PeBonio-
LINOHHDBII ANs eBPONECKOro NpaBoBOro NaHAawadTa XxapakTep. HecMoTps Ha 3asBAeHHbIN B NOAC-
HUTENbHOI 3aNNUCKe NPUHLMN NPONOPLMOHANBHOCTY, NPOBO3MNALLAOWMIA GANAHC UHTEPECOB NPOU3-
BOAMTENEN W NOTPe6UTENen, MOXHO NPeAnoNOXUTb, UTO aKLEHT CMECTUNCA UMEHHO Ha 3aluTy
WHTEPEeCoB noTpebuTeneil.

5 Jlornueckas HacTONbHas Urpa ¢ MMYGOKNM CTPaTernyeckinm CofepKaHmem, BO3HUKWAs B [lpeBHeM KuTae.
% Metz, C.(2016, Mar. 16). In two moves, AlphaGo and Lee Sedol redefined the future. Wired. https://www.wired.com/2016/03/
two-moves-alphago-lee-sedol-redefined-future/
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3HauuTeNbHbIM 06PA30M PACLIMPSAETCA NOHATUE TOBapa. Tak, CTaTba 4 MPefnoXeHui No U3mMeHe-
HUIO JupekTusbl 1985 I. NOAYEPKUBAET, UTO NOA TOBAPOM HEOOXOAMMO NMOHUMATD IH6YI0 ABUKMMYIO
Bellb, JAXE eCNI OHA BXOAMT B COCTAB APYroil ABMXUMON BEILM UMW HEABUKUMOCTY, @ TAKXKe NeK-
Tpo3Hepruto, undposble dannbl 1 NnporpaMmHoe obecneueHue. Mpu 3tom uudposoii dain o3Ha-
uaet undpoByto BepPCUI0 ABMKMMOIA Beln. B kauecTBe npumepa B nuTepatype npusogatcs daiin
ana 3D-nevatu (Wagner, 2022, 200).

B OTHOLWEHMM NPOrPaMMHOro 06ecneueHus HeT eAUHON TOUKN 3PEHUS. B NosicHUTeNbHON 3anic-
Ke YKa3blBAeTCA, UTo Pa3paboTuMKi OTKPLITOro NPOrpaMMHOro obecneueHns (Kawablii MOXET n3me-
HATb NN J0Pa6aTbIBaTh MCXOAHbINA KOfI) HE IOMKHbI PUBNEKATLCSA K OTBETCTBEHHOCTH B TEX CNyUasX,
KOrfJa ero Ucnonb3o0BaHme He CBA3AHO C KOMMepUeckumu Lenamu”. B nHom cnyyae to byget npenst-
CTBOBATb Pa3BUTMIO UHHOBALWI 1 TEXHONOTUIA. B cammx MpeanoxeHusx No n3meHeHuio LupeKTuBbl
1985 I. OTCYTCTBYET NONOMXEHNE 06 UCKMKUEHNI OTKPLITOTO NPOrpaMMHOro obecneueHns U3 cgepbl
AeiicTBUs ByayLiei AMPEKTMBDI. M0-BUAUMOMY, KNIOUEBYIO PO/b 3AECH CbIrPano To 06CTOATENbCTBO,
UTO pacnpoCcTpaHeHMe OTKPLITOro NPOrpaMMHOIO 06ecneyeHns YacTo NPOUCXOAUT Ha BO3ME3[HOIA
OCHOBE, CUTYaLMK e HEKOMMEPUECKOro UCMnoNb30BaHMA BECbMA PELKU.

B op6uTy AeicTBus 6yayLei AUPEKTUBbI BKNIOUATCA TaKKe Tak Ha3biBaeMble LudpoBbie ycnyri.
Mpn 3TOM OTMEYaEeTCA, UTO AUPEKTMBA HE AOMKHA NPUMEHATbCA K 06bluHbIM ycnyram. LudpoBble
YCyr HagNeXuT paccMaTpuBaTth B KaueCcTBe KOMMNOHEHTOB KOHEUHOro NMPOAYKTa, ecin UX npego-
CTaBNeHMe CBA3AHO C PEKOMEHAALMAMK MPOU3BOJUTENA U OHWU OCYLLECTBAAKTCA HEMOCPEACTBEH-
HO NOA ero KoHTponem. Kpome Toro, B onpeaeneHni noHATUA LUdPoBOI YyCnyru, KOTopoe AaeTcs
B M. &4 CT. 4 [IpenoXeHniA No U3MeHeHNo IMpeKTUBbI, NOAYEPKIUBALTCA, UTO HEOOXOANMBIM YCNOBUEM
ANA NPU3HAHUA YCIYrA CBA3AHHOM C NPOAYKTOM SIBAAIETCA TO 06CTOATENbCTBO, UTO ee OTCYTCTBME
He NO3BONAET TOBAPY BbINOMHATb OAHY UNN HECKONbKO (YHKLMIA. TaK, pa3paboTunK HaBUraLMOHHO-
ro NPUNOXEHNS OMKEH HECTU OTBETCTBEHHOCTD 3a OWMGKN B NPeoCTaBNeHNN HE0CTOBEPHOI UH-
thopmavuu 0 JOPOXHOM ABMKEHMM, TOTA KaK NPOM3BOAMTENb CMAPT(OHA, Ha KOTOPOM YCTaHOB/NEHA
JlaHHasA NPOrpamMma, K OTBETCTBEHHOCTH NpuBNeUeH 6biTb He moxeT (Wagner, 2022, 203). Begpb camo
no ce6e NPUNOXeHUe HUKaK He CBA3AHO € paboToil TenedoHa.

Heo6x01MO 06paTUTL BHUMAHME 1 HA paclunpeHmne NoHATUA HefocTaTka (nedekta) ToBapa.

Cratbs 6 inpexTusbl 1985 1. Cratba 6 MpepnoxeHuit no usmeHenuio flupextusbl 1985 .
1. MpoayKT npu3sHaetcs 1. POAYKT NPU3HAETCA UMEIOLLMM HeaoCTaToK (fedekT), koraa
MMeroLLMM Hef0CTaToK OH He obecrneunBaeT 6€30MaCHOCTb, Ha KOTOPYIO NNLO BNpase pac-

(LI,ECbEKT), KOrJa OH He 06ec- CYMTbIBATb, C yuyeToM BCeX noanexalmx yyety 06CTOATENBCTB, B TOM
neunsaet 6e30MaCHOCTD, uucne:

Ha KOTOPYIo Lo BNpa- a) npe3eHTalna NnpoaykTa, BKNOUaa NHCTPYKLKUN NO YCTaHOBKe,
Beé paCCunTbiBATb, C YYETOM  UCNONB30BAHUNIO 1 06Cﬂy)KI/IBaH|/1I0;
BCeX noAgnexatunx yuety b) 0Xunpaemble B pa3ymHbIX npenenax cnoco6bl NPaBUbHOIO U He-

06CTOATENbCTB, B TOM UiCNe: NPaBUNbHOMO MCMNOMb30BaHMs NPOAYKTa;

a) BHElWHNIA BUA NPOAYKTA;  C) BNUAHNE HA NPOAYKT N060I CMOCOBHOCTN K 06HOBNEHMIO nocne
b) oxuaaemble B pasyMHbIX  BBEfjeHUs B 060pOT;

npenenax cnocobbl ucnonb-  d) BAMAHME Ha NPOAYKT APYrAX TOBAPOB, KOTOPbIE, KAK MOXHO
30BaHuA NPOAYKTa; npeanonoXuTb, GYAYyT NCNONb30BATLCA BMECTE C NPOAYKTOM;

7 Commission Proposal for a Directive of the European Parliament and of the Council on Liability for Defective Products, at
16, COM (2022) 495 final (Sept. 28, 2022).
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C) Bpems BbINYCKA NPOAYKTa &) MOMEHT BPeMeHU, KOra NPOAYKT 6bifl BbINYLIEH Ha PbIHOK
B 060pOT. UNN BBELEH B 3KCM/yaTaLuio, Unu, ecnu npon3BoanTenb COXpaHaer
2. TIpOJYKT He MOXET CuM-  KOHTPO/b HAfJ MPOAYKTOM MOC/Ee 3TOr0 MOMEHTa, MOMEHT BPeMeHH,
TaTbCA UMELWMM HeoCTa-  KOrAa NPOAYKT Bbilen U3-nog KOHTPONA NPou3BoLUTeNS;
ToK (nechexT) nuuwb HaTom ) TpeboBaHMA K 6e30NACHOCTY TOBAPA, BK/OUAA Tpe6oBaHUsA
OCHOBAHMW, YTO NO3/HEE K KubepbesonacHocTy;
B 060pOT 6bIN BbINYLIEH 60-  g) N060E BMELATeNbCTBO PEryNNpPYIOLEro opraHa Ui 3KOHoMue-
nee COBEPLUIEHHbIA NPOAYKT. CKOro oneparopa, yNoMsaHYTOro B CT. 7, CBA3aHHOE € 6€30MacHOCTbIO
npoayKuuu;
h) KOHKpETHbIE 0XUAAHMA KOHEUHbIX NONb30BaTeNel, AN KOTOPbIX
npefHa3HayeH Tosap.
2. TIPO/IYKT HE MOXET CUMTATbCA UMEIOLLMM HEROCTaToK (nedekT) nuub
Ha TOM OCHOBAHWK, UTO NO3AHEE B 060pOT ObiN BbINYLLEH Honee coBep-
[WEHHDIA NPOAYKT, BKNUas 06HoBneHus (upgrade u update).

Kak BUaHO, cTaTbsl 6 MpeanoxeHunit no u3mMeHeHuto [upekTusbl 1985 I. npeanaraeT 4OCTaTOUHO
06LWMPHbI NepeyeHb 06CTOATENbCTB, NOANEXALLNX YUETY NPK onpeaeneHnn HenoctaTtka (nedexra).
B [IOKTpUHE BbICKa3blBAETCAA TOUKA 3PEHMS, COTNACHO KOTOPOM B HACTOALLEN CTaTbe BOM/OLEHA TaK
Ha3blBaeMan [UHaMUUecKas KoHUenuus HegocTatka (necdekra) Tosapa (Wagner, 2022, 206). B ot-
nuumne oT 06bIUHBIX MPOAYKTOB LUGPOBbIe TOBAPbl OCTAKTCA NOAKOHTPONbHLIMI NPON3BOAUTENIO
Jaxe nocne 1x BBOAA B 060pOT. TaK, y U3roTOBUTENEN COXPAHSETCA BO3MOXHOCTb N0 06HOBMEHNIO,
Hanpumep, NPOrpPamMmMHOr0 06ecneyeHus, uto, B YaCTHOCTU, JO/MKHO BAUATb HA OLEHKY AedekT-
HOCTM TOBapa (nogn.cwmen.1ct.6). Bonpoc o Tom, 0653aHbl 1 NPOU3BOAUTENN NPEJOCTABAATb
o6HoBneHns (upgrade v update) HAXOAAWMMCSA MOA WX KOHTPONEM UM(POBbIM TOBapaM, Mme-
€T 60NblLIOe 3HAUEeHWUe NPN NPUBMEUEHUN UX K OTBETCTBEHHOCTU. [1en0 B TOM, UTO B COOTBETCTBUN
¢ InpexTuBoit 1985 I. KNOYEBOW Nepmop, KOra YCTaHaBnMBaeTCa Hannuue aedekta, UMeeT Mecto
[0 BBEfleHMs B 060pOT TOBApa, MHbIMK C10BAMU, OTBETCTBEHHOCTb NPONU3BOAMUTENSA 3a HapyLIEHue
0653aHHOCTI NO KOHTPONIO NPOAYKTA NOCNE ero BBOAA B 060pOT He npu3Haetcs. Hanpotus, noan. e
n. 1ct. 6 MpeanoxeHnin No n3meHeHno InpekTusbl 1985 . BKNOUaeT 06HOBNEHUS, YCTAaHOB/EHHbIE
nocne BBefieHNs B 060pOT TOBapa, B NPeAMET, OTHOCAWMIACA K OLeHKe aedekTHOCTU. bonee Toro,
noan. ¢ n. 1 ct. 10 MpeanoxeHnint No U3mMeHeHo JupekTUBbl 1985 I. yCTaHABANBAET, B CYUIHOCTH,
0653aHHOCTb BCAYECKN NOBbILATb 6€30MaCHOCTb TOBapa NOC/e ero BBoJa B 060pOT NOCPeACcTBOM
o6HoBnenunit (upgrade w update). CTporo roBops, Ha NPOU3BOAUTENA BO3NAraeTCA [ONONHUTEND-
Hoe 6pems No obecreueHno 06HOBNEHMIA NPOAYKTA, NPaBAa, HEe COBCEM SICHO, B TeUEHME KAaKOro
nepuofa BPeMeHM JOMKHA CYLLeCTBOBATb Takas 0053aHHOCTb. IHTYUTUBHO KQXETCA, YTO OHA He MO-
XET 6bITb BEUHOW, @ [JOMKHA OrPaHNUMBATLCA Pa3yMHbIM CPOKOM. K coxaneHuto, B MpeanoxeHnsx
Mo U3MeHeHuo JnpekTuBbl 1985 1. OTCYTCTBYET pelleHne YKa3aHHOoN Npo6nembl.

MoBbllIEHHAA 3alMTAa WHTEPecoB NoTpebuTenel TpebyeT NpPMBNEUEHUA K OTBETCTBEH-
HOCTM HOBbIX CY6bEKTOB. B KauecTBe TakoBbIX B [IpeAnoXeHUsx N0 WU3MeHEHWU [Jupek-
TMBbl 1985 T MOMMEHOBaHbl: MPOM3BOANTENL®;, YMNONHOMOUEHHbI NpeacTaBuUTeNL®;

® B cooTBeTCTBMM C M. 11 CT. 4 MpeanoxeHnit No UMeHeHo upekTuBbl Nio6oe GuUsnyeckoe UK pUgNYEcKoe NnLo,

KOTOpOe pa3pabaTbiBaeT, MPOU3BOANT MK BbIMYCKAET TOBAP, UK NOpyYaeT pa3paboTky Unu NpoM3BOACTBO MPOAYKTA,
W NPOZAET 3TOT NPOAYKT NOJ CBOMM MMEHEM UMM TOProBOW MapKoI, U1 pa3pabaTbiBaeT, NPOU3BOLUT UMK BbINYCKAET
NMPOAYKT ANsi COBCTBEHHOO MCMONb30BaHMUS.

CornacHo n. 12 cT. 4 Mpeanoxexnii no u3meHeHuto upexTusbl Ni060e hunueckoe UM LPULNYECKOE TALO, YUPEXIEH-
Hoe Ha TeppuTopuy EC, KOTOpOE NONYYUN0 NUCbMEHHOE NONHOMOUNE OT TPOU3BOAUTENS AeiiCTBOBATD OT €10 UMEHM.
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umMnopTep®; NuUUO, oKasblBalolee CONYTCTBYOWME YCAYrin?'; AUCTPUOBLIOTOP?; IKOHOMUUECKUI one-
patop®; Bnagenel, arperatopa. [pn 3ToM NOHATUE «IKOHOMUYECKMI ONepaTop» ABNAETCS 0606La-
fowmm. Obunue cy6bekToB npegonpenensieT Heo6Xo[UMOCTb YCTAaHOBUTb, B KAKOM MOpsAfKe npu-
BNEKAKTCA K OTBETCTBEHHOCTU YKa3aHHble nuua. CTatba 7 pefnoxeHnin no u3MeHeHno AupexTusbl
1985 1. npeanaraeT cneayoLwnini aNropyUTM: IMaBHbIM CyGHEKTOM OTBETCTBEHHOCTM NO-NPEXHEMY Npu-
3HaeTca npoussoauTens (n. 1). OAHAKO B Tex ClyuasX, KOraa OH HaxoauTca 3a npegenamu EC, umnop-
Tep WK YNONHOMOUEHHbI NPEACTaBUTENb AO/MKHBI OTBEUATb 3a BPeA, NPUUNHEHHbIN BCNEACTBUE
AecekTa ToBapa (M. 2). B T0 e Bpems, € BbiluenepeuncieHHble 1ML oTCyTCTBYIOT Ha TeppuTOpUN
EC, TO y noTepnesLero JOMKHA 6bITb BO3MOXHOCTb 06PaTUTLCA C MCKOM MPOTUB NUL, OKa3blBako-
wux conytcTeytolme ycnyri (n. 3). B OKTPMHE PAcKPbIBAETCA MPUUMHA, MO KOTOPOM OHU JOMKHbI
NpuUBeKaTbcA K OTBETCTBEHHOCTW HApPAAY C NMPOU3BOAMTENAMU W YMONHOMOYEHHbIMI NpeacTaBu-
Tenamu (Wagner, 2022, 212). Tak, NpeacTaBuM CNeayHoLLyIo CUTYaLuIo: NPON3BOAUTEND 3aperncTpu-
poBaH B KuTae, a ieheKTHbIA NPOAYKT PacnpoCTPaHSETCss Ha 3NeKTPOHHOW TOProBOM NMNOLWAAKe,
3aperncTpupoBaHHon B TOHKOHTe, Ecnu 6bl y NoTepneBlero OTCYTCTBOBana BO3MOXHOCTb 06pa-
TUTbCA € TPebOBaHMEM O BO3MELLEHUN Bpeaa K NnLY, OCYLECTBAAKLEMY CONYTCTBYIOLWLME YCAYTH,
TO €MHCTBEHHbIM Cy6HEKTOM OTBETCTBEHHOCTU 6bin 6bl NpoU3BOAUTEND. Pazymeetcs, 370 Bo3nara-
10 6bl HA NOCTPAJABLLErO Ype3MepHbIe U3LEePXKM N0 ero 06HapyxeHno. IMeHHo Ana ynyyweHns
NONOXeHNs NoTepnesLLero 6bIN0 NPUHATO pelleHne 0 NPUBNEYEHUI K OTBETCTBEHHOCTY NuL, OCy-
LLeCTBASIOWMX CKNaAMpPOBaHMe, yNaKoBKY, OTNpaBKy AedeKTHOro ToBapa, T.e., B CYLLHOCTH, peanusy-
loLMX CONYTCTBYIOLME YCAYTHU.

HakoHeL, Hepeako Nuua, 0603HaueHHbIe B M. 11 2 €T. 7 peanoxeHnin no u3MeHeHno INpeKTuBbI
1985 ., HaxopATcA 3a npepenamm EC (AN MX HEBO3MOXHO onpe,qenmb), TOrfa K OTBETCTBEHHO-
CTI MOXET ObITb NPUBNEUEH ANCTPUOLIOTOP. TeM He MeHee M. 5 cT. 7 NpeanoxeHnin No N3MeHeHuio
[npexTusbl 1985 . yCTaHaBNNBAET PAf YCIOBUIA. Bo-nepBbiX, UCTEL, AOMKEH 06PaTUTLCA K ANCTPU-
6bI0TOPY € NPOCbHOK PACKPbITb MHAOPMALLMIO 06 IKOHOMUUECKOM OMepaTope, BO-BTOPbIX, ANA ANC-
TpNBbLIOTOPA YCTAHABNMBAETCA CPOK B OAMH MEcsAL, UTOObI MCNONHUTL TPe6OBaHUA NOCTPaAaBLIEro.
Mo MHeHuIo . BarHepa, peub UAeT 0 Cy6cuanapHoil 0TBETCTBEHHOCTH ANCTPUBbIoTOPOB (Wagner, 2022,
2013). AHanoruuHbli NOAX0A NPUMEHSAETCA U K BNafenbLam arperatopos (n. 6 ct. 7 MpegnoxeHuit
M0 U3MeHeHuIo [lupeKTuBbl 1985 T.).

Mofo6HOE peleHne HaKaAbiBaeT AONOMHUTENbHbIE U34EePXKKU HA noTpebuTens. Mouemy Bbibpa-
Ha MMEHHO Takas MoAenb? Bedb HA MepBblii B3MNsAA AN Lenein HAMGOMbLIEN 3aluTbl NpaB notep-
NeBWMX pasymHen 6bIN0 6bl NO3BOAUTL UM NPEAbABNATL TPE6OBAHUA K Ni06OMY U3 Bbillenepeumnc-
NeHHbIX NuL No BbiI6opy MCTUA. OAHAKO HA TaKyl BO3MOXHOCTb YKa3blBAeTCA NUWb ANs CNy4yaes,
KOrfia Npou3BOAUTENb TOBapa BKKUAET AeeKTHbIA KOMMOHEHT APYroro u3rotosutens. B nogo6-
HbIX 06CTOATENbCTBAX MOTEPReBWMI BNpaBe 06paTUTbCS C MCKOM O BO3MelleHUM Bpeaa nn6o

2 TIyHKT 13 CT. &4 MPeAnoxeHni No u3MeHeHMo INPeKTUBLI ONPEefenseT MMNopTepa B KAUecTBe N6Oro (nnyeckoro nuua
WU 10pUBMYECKOTO NULA, YUPEXAEHHOTO Ha Tepputopui EC, KOTOPOE pasmeLLaeT TOBap U3 TPETbEN CTPaHbI Ha phiHKe Coto3a.

7' B cOOTBETCTBME C M. 14 CT. 4 [IpeAnoxXeHnit No M3MeHeHo IMPeKTUBbI 060 (hr3nueckoe NN PUANYECKOE NNLLO, KO-
TOpOE NPEeANaraeT B Xofie KOMMEPYECKOI AeATENbHOCTM He MEHee ABYX U3 CRIeAYHOLLAX YCNYT: CKNaAUpoBaHue, yNakoBka,
ajipecauys 1 0TnpaBka NPOAYKTa, He UMes NpaBa CO6CTBEHHOCTM HA NPOAYKT, 33 UCKMIOUYEHEM MOYTOBbIX YCAYT, ycyr
10 AOCTaBKe NOCbINOK UAK YCAYT N0 NepeBo3Ke rpy3os..

2 CornacHo n. 15 cT. 4 MpesnoxeHni no n3meHeruto lupexTusbl nioboe husnyeckoe nu LPUANYECKOE NNLO B LENOYKe
MOCTaBOK, KPOME NPOM3BOAMTENS UAN UMNOPTEPA, KOTOPOE AENAET NPOAYKT AOCTYMHBIM HA PbIHKE.

2 TIyHKT 16 CT. 4 PeANnOXeHNI N0 U3MEHEHWIO IMPEKTUBDI ONpPeaenseT IKOHOMUUECKOro OnepaTopa kak Nponu3BoAuTeNs
NPOAYKTa U1 KOMMOHEHTA, NOCTaBLUMKA COOTBETCTBYIOWMX YCAYT, YNONHOMOUYEHHOO NpPeACTaBUTENS, UMNOPTEPA, NO-
CTaBLLMKA COMYTCTBYIOLLMX YCIYT UMW AUCTPUODIOTOPA.
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K Npou3BOANTENI0 TOBapa, NGO K U3roToBuTeNio AedeKTHOro KoMnoHeHTa (§ 26 Mpeanoxexunit
Mo n3meHeHuo lupekTusbl 1985 r.)%. Kpome Toro, B § 40 MpeanoxeHunit no u3MeHeH1Io 1UpeKTuBbI
1985 I. NpU ONMCAHUU 3TON Xe CUTyaluu roBOPUTCS O COMMAAPHOM OTBETCTBEHHOCTW®. B cT. 11
MpennoxeHnit no u3mMeHeHMo UpekTuebl 1985 I. COREPXKMTCA YKa3aHUe Ha To, UTo Koraa AaBa u 60-
fiee IKOHOMUYECKNX ONepaTopa HecyT OTBETCTBEHHOCTb 3a OfUH U TOT XKe Bpef, TO OHW MOrYT 6biTb
NpuUBREUEHbl K CONNUAAPHON OTBETCTBEHHOCTMY.

TeMm He MeHee, N0 HalleMy MHeHMI0, MeXaH|U3M NPUBReUYeHs 0603HaUEHHbIX B CT. 7 MpeanoxeH il
no u3meHeHuo npektusbl 1985 r. Cy6bEKTOB K OTBETCTBEHHOCTM TaKXe NpeAcTaBnser cobon npu-
Mep CONMAAPHON OTBETCTBEHHOCTU. ECAN UCXOANTb M3 TMNOTE3bl O TOM, UTO CyGCMANApHas OTBET-
CTBEHHOCTb ABNAETCA MOABWUAOM CONMAAPHON OTBETCTBEHHOCTM, KOFla B KOMMOHEHTE 06si3aTeNb-
CTBA OAIHOTO W3 JOMKHWUKOB HET JO/MKEHCTBOBAHMA K ONpefeneHHOMy NoBejeHnio N0 OTHOLWEHWIo
K KpeauTopy, a TONbKO OTBETCTBEHHOCTb 3a AGNCTBUSA NULA, B 06513aTeNbCTBE KOTOPOrO Takoe Aof-
)XEHCTBOBaHWE €CTb, TO MOXHO C YBEPEHHOCTbI) OTHECTU YKAa3aHHbIA NOPAAOK NpeabsABNeHNs Tpe-
60BaHuit K conuaapHoit otetcteeHHocTu (Tololaeva, 2020, 126-128). [lecTBUTENBHO, HOPMBI, NO-
CBALLEHHbIE ONPefieNeHnio HenocTaTkos (1eteKToB) anpecoBaHbl MPON3BOAUTENSM TOBAPOB, TOIA
KaK BCe 0CTafibHble NKLA HeCyT OTBETCTBEHHOCTb 3a UX NOBefeHue.

OTNMYNTENbHOM 0COBEHHOCTBbID EBPOMECKOro MoAxoaa NpeactaBnAeTca Nopaaok npegbasne-
HuA Tpe6oBaHWI. ECiu No poccuilckomy MpaBy NOTEPNEBLIMIA MOXET 06paTUTbCA C TpeboBaHUeM
KaK K NpoM3BOAMTENIO, TaK U K NPOAABLY?Y, TO eBPONENCKUi perynaTop NpeanncbiBaeT BO BCSKOM
cyyae 06palLaThCa K NpOM3BOAUTENIO.

3acnyxmBaeT BHUMaHUA OTBETCTBEHHOCTb BNaje/bLeB arperatopos, MOCKO/bKY U B OTEUECTBEH-
HOW OKTPUHE He YTUXAIOT Cropbl 06 WX ponu. Kak BUAHO U3 M. 6 CT. 7 MpeanoxeHnit no u3meHe-
HUto [inpekTusbl 1985 r., OHW MOTYT GbITb NPUBNEUEHbI K CY6CMANAPHOI OTBETCTBEHHOCTIA. NN 3TOM
HEO0OXO0AMMO, UTOBbI Y CPEAHECTAaTUCTUYECKOTO U PA3YMHOr0 NOTPEOMTENA CIOXUNOCH BNeyaTieHue,
OYATO OH BCTYNAET B OTHOLEHWA HENOCPEACTBEHHO C arperatopom?.

Bnpouem, B NpakTKe HEKOTOPbIX 3apy6eXHbIX CTPAH 06HaPYXMBAETCA 6onee NPoONOTpedUTEND-
ckui noaxog. Hanpumep, B CLLA B nene Loomis v. Amazon.com LLC?® cyn BO3NOXWUN OTBETCTBEHHOCTb
Ha KOMNaHu Amazon, MOTUBUPOBAB 3TO TEM, UTO arperatopy He COCTABASET BONMbLINX U3LepPXKeK
KOHTPONMPOBATb BONPOCHI 6e30MacHOCTI (Tak Ha3biBaeMblit npuHLun cheapest cost avoider). Kak ot-
MeTun cyaba K. Yainu, «Amazon MoXeT KOHTPONNUPOBATb CBOK cthepy <...> NyTeM NPUHATUS IKOHO-
MUuecki IheKTUBHBIX MEP N0 MUHMMU3ALMM CNyYaeB NPUUNHEHNA Bpeaa, CBA3AHHbIX C AedhekTa-
M TOBApOB, KOTOPbIE Peanu3yTCA Ha caiTe KOMMNaHMK, B CBOIO 0Uepefib, CTPOras OTBETCTBEHHOCTb
CTUMYNUpPYeT Amazon NpuKNagbiBatb yCUANA N0 06ecneyeHnio 6e30nacHoCTI.

% “Where a manufacturer integrates a defective component from another manufacturer into a product, an injured person
should be able to seek compensation for the same damage from either the manufacturer of the product or from the
manufacturer of the component” (Commission Proposal for a Directive of the European Parliament and of the Council on
Liability for Defective Products, at 18, COM (2022) 495 final (Sept. 28, 2022)).

% “Insuch a case, the injured person should be able to seek compensation both from the manufacturer that integrated the de-
fective component into its product and from the manufacturer of the defective component itself. In order to ensure consumer
protection, all parties should be held liable jointly and severally in such situations” (Commission Proposal for a Directive of the
European Parliament and of the Council on Liability for Defective Products, at 22, COM (2022) 495 final (Sept. 28, 2022)).

2% CTOWT OTMETMTb, UTO YCTOSABLUEICS TOUKIN 3PEHNS OTHOCUTENbHO NOPSAKA NPUBNEUYEHNS K OTBETCTBEHHOCTI U3TOTOBUTENS
1 npofasLa B oTeyecTBeHHoM npase Her (Kratenko, 2022).

7 Commission Proposal for a Directive of the European Parliament and of the Council on Liability for Defective Products, at
18, COM (2022) 495 final (Sept. 28, 2022)

% Loomis v. Amazon.com LLC., 277 Cal.Rptr.3d 769,63 Cal.App.5th 466 (Cal. Ct. App. 2021).

CTATBU 23



Digital Law Journal. Vol. 4, No. 4, 2023, p. 8-35
Semyon K. Stepanov / Product Liability in Modern Conditions: European Reform Experience

B Haubonee paHHUX fenax, rae cyabl OTKa3biBanu B NPUBAEYEHNN K OTBETCTBEHHOCTYU BRafenb-
LLeB arperatopos, KNoueBbiM apryMeHTOM 6bif10 TO, YTO OHUM He NPUOBpPETanyu npaBa COOGCTBEHHO-
CTU Ha TOBap, CNIef0BaTeNIbHO, HE PaccMaTpUBaNMCh B KauecTe NpofaBLoB. Tak, B cnope Eberhart
v. Amazon.com, Inc. cya ykasan Ha To, uTo 061afaHne NPaBoOM Ha TOBap ABAAETCA HEOTbEMIEMbIM
YCNOBUEM NMPUBNEUEHNS NNLA K OTBETCTBEHHOCTM, @ NOCKOMbKY KOMNaHUa Amazon AeicTByeT B Ka-
uecTBe NOCPEAHIUKA, KOTOPbIA NOAOGHOTO NPaBa NUILIEH, OHA HE MOMET HecCTU 6pems OTBETCTBEH-
HOCTWZ. Bckope OKpyHO# cya Hblo-iopka ycunun 3ty nosuuumio, 0TMETUB, YTO AmMazon 3auactyio
He 0CBelOMNEHa O TOM, KTO AIBMISETCA NpoM3BOAUTENIEM TOBApa, MO 3TON NMPUUMHE OHA He UMeeT
BO3MOXHOCTI NOBAUATH HA BbIGOP Mep NPefoCTOPOXHOCTM U3roToBUTENEM®,

Hackonbko Takue peweHus 060CHOBAHHbI? Befb KOMMaHMK, 3aHUMAKOLMECH INEKTPOH-
HOJ TOproBnein, HepeaKo CO3/Al0T BNeuaTieHne y pa3yMHbIX NOTPpebuTenen 0 ToM, UTO UMEHHO
OHW ABNAIOTCA NPOfABLAMU. B LOKTpUHE GbINO NpeAnoxeHo 06paTUTbCs K npuHuuny cheapest
cost avoider, B COOTBETCTBUN C KOTOPbIM [€IMHKBEHT 3HAET 0 COOTBETCTBYIOLYNX PUCKAX NPUUM-
HeHua Bpefa, a TaKKe UMeeT KOHTPO/b Haj HUMK (Sharkley, 2022, 1337). JlocTaTouHas mnupuye-
CKas 6a3a, M3yyeHHas aMepuKaHCKUMK cyaamu, NOATBEPANNA TOT (hakKT, uTo BNagenbLy KpynHo-
ro arperatopa He 3aTpaTHO NPUHUMATb Mepbl NPeJOCTOPOXHOCTH, CBA3AHHbIE C COKpalleHnem
KONMMYecTBa NOTEHLMaNbHbIX CNyyaeB NpUYMHEHUA Bpeda. bonee Toro, oxugaemas Bbiroga
OT TakMX Mep MpeBbIlAET U3nePXKKN Ha ux npunatue (Sharkley, 2022, 1344-1345). O Kakux me-
pax ugert peub? Tak, JOrOBOP O pa3MeLLeHMI TOBApa MeXay arperatopom u nNpofaBLOM MOXeT
COAepxaTb TpeboBaHNA K 6€30MaCHOCTM TOr0 WA UHOTO NPOAYKTA, YCNOBUSA O CTPAXOBaHUM.
Momumo npouero, y BRagenbla arperatopa 0CTaeTcs BO3MOXHOCTb 61OKMPOBAHUA aKKAYHTOB
NpoAaBLoB AedeKTHbIX TOBApoB. Kak BepHo oTmeuaeT K. Lapknu, «kaxable HECKONbKO MUHYT
anropuTMbl arperatopoB aHaNU3UPYIOT COTHU MUNNMOHOB TOBAPOB; OKOMO NATU MUNNUAPAOB
eXeHEBHbIX MOMbITOK M3MEHeHNs MHGOPMALUM O NPOAYKTE; pacCMaTpuUBalOT AeCATKN Mun-
NMOHOB OT3bIBOB MOKynaTtene, NocTynatumx exefqHeBHO, 0 HanUuu Npobnem n npoBOAAT
Hafnexawue paccnefoBaHmns; <..> anropuTMbl MOCTOSHHO 06YYAKOTCA U COBEPLIEHCTBYIOTCA,
YTO rOBOPMT O BO3MOXHOCTI 610KNPOBAHNA NOA03pUTENbHBIX TOBapoB» (Sharkley, 2022, 1346).
B 3TOM Xe Kioue MOXHO paccMaTpuBaTh pAA BbiCKa3blBaHNiA cynbu [x. Yannn B 0603HaUeHHOM
nene Loomis v. Amazon.com LLC: «KomnaHus Amazon HaxoauTca B Nyylem MoaoXeHUM, uem
ee KNUeHTbl, uTo6bl y3HaBaTb 0 AedekTax Belen, NpeacTaBNeHHbIX HA ee cailTe, U 6OPOTbCSA
C HUMNY; «Amazon 6bICTPO Y3HAET O Pa3fNYHbIX NPO6AEMaX U MOXET YCTPAHUTb WX, YMEHb-
WMB TEM CaMblM KOMUYECTBO Cy4aeB NPUYNHEHUA BPeaa, <...> Hanpumep, KOMNAaHMA B COCTOA-
HUW NPeAOTBPATMTb ONACHOCTb, OCTAHOBUB peann3aLuto ToBapa»®.

iHTepecHo, uTo B OTEUECTBEHHON NPAKTUKe NPUCYTCTBYIOT AeNa, B KOTOPbIX CyAbl BO3NaralT
OTBETCTBEHHOCTb 3a Bpef, NPUUMHEHHbI BCIEACTBUE HefOCTaTKa TOBapa, Ha BRajenbla arpe-
ratopa, a He Ha npoAaBLOB®. B Lenom nofao6HbIA NOAXOA 3aCNYXUBAET NOAAEPXKKM, MOCKONbKY
OH CTUMYNMPYET BNafenbLa arperatopa BknajbiBatb 60/blie CPEACTB B 06ecneyeHne 6e3onacHo-
ctu (Markelova, 2021).

Cnepytowmin 6nok npo6nem, KOTOpbl 6bIN 0603HAUEH HaMK, KACAETCA OnpeaeneHns NoHATUS
Bpena. ConoctaBum nerasnbHble MHTEPNpeTaLmMn Bpeaa.

»  Eberhart v. Amazon.com, Inc., 325 F. Supp. 3d 393.

% Pphiladelphia Indemnity Insurance Co. v. Amazon.com, Inc. Phila. Indem. Ins. Co. v. Amazon.com, Inc., 425 F. Supp. 3d
158 (E.D.N.Y. 2019).

% Loomis v. Amazon.com LLC., 277 Cal.Rptr.3d 769,63 Cal.App.5th 466 (Cal. Ct. App. 2021).

2 Hanpumep, CM. peleHine KNMHCKOro ropogckoro cyaa MockoBcKoii 06nacT ot 31 okTa6ps 2022 1. no geny NO 2-2934/2022.
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Cratba 9 lupexTusbl 1985 1. MyHKT 6 CT. 4 MpeanoxeHuii N0 U3MEHEHUI0
AnpexTusbl 1985 T.

B cTaTbe 1 TepMUH «Bpef» 0603HaUAET: TepmMuH «Bpea» 03HAUAET MMYLLECTBEHHblE
a) Bpea, NPUUMHEHHDIV XNU3HI UK 300POBbI0  MOTEpM BCNeACTBME:
nmua; a) CMepTy UMW NOBPEX/eHNs 300POBbSA, BKNHO-
b) yuiep6 unu paspyieHue ni60ro 06beKTa  uaa NPU3HAHHbIA C MeAULUHCKON TOUKI 3peHUs
CO6CTBEHHOCTM, 33 MCKMIOUYEHNEM CAaMOr0 TO-  BPEA, NCUXONOTNYECKOMY 340POBbIO;
Bapa C HeAOCTaTKaMM, HAMMEHbLW WA Npeaen b) noBpexaeHnsa unm yHUUTOXEHME Nio60oro
KOTOPOro cocTaBnsieT 500 eBpo, NPy YCNOBUM,  UMYLLECTB], 33 UCKNIOUEHMEM:
YTO 06BEKT COHCTBEHHOCTY: 1) camoro ToBapa C HefoCTaTKaMu;

1) OTHOCMTCA K KaTeropuu Tex, KOTopble B 06blY- 2) TOBapa, NOBPEX/AEHHOO Ae(eKTHbIM KOMMO-
HbIX YCNOBUAX NPefHa3HAYATCA AN YACTHOTO  HEHTOM 3TOr0 U3genus;

Nonb30BaHNA UMK NOTPEBAEHNS, N 3) UmyLecTBa, UCNOMb3YeMOro MasHbIM 06-

2) NPUMEHSANCA NULOM, KOTOPOMY NPUUNHEH pa3oM B KOMMEPUECKUX LieNnsx;

Bpef, ANA COBCTBEHHOTO YAaCTHOTO NOMb30BA-  C) YHUUTOMEHUS AN NOBPEXIEHNA JAHHbIX
HUA UNK NOTPEBNEHUS. (HdopmaLym), KOTopble He UCMONb3yIoT-
HacToswwasn cTaTbs He 3aTparnBaeT HaLMOHaNb-  CA IMaBHbIM 06Pa30M B KOMMEPUECKUX LeNsX.
HbIX MONOXEHUI B OTHOLIEHUM HEMATepUaNbHO-

ro yuiep6a.

3pecb cnegyet 06paTuTb BHUMAHWE HA TPU BaXHbIX MOMEHTA. MepBbiM NpeacTaBaseTca pacwiv-
peHne obbema KaTeropun UMyLLECTBEHHOTO Bpefa, NOCKOMbKY B NepeyeHb OXpaHsemblx 6nar BK-
YaKTCA BeLLM, MCMOMb3YeMble KaK B KOMMEPUECKNX, Tak U B NOTPebUTeNbCkux Lensx. 31o gocrura-
€TCA NOCPE/CTBOM TONKOBAHNA CI0BOCOYETAHUSA IMABHbIM 06Pa30M B KOMMepUECKux uenax» (used
exclusively for professional purposes). Kak oTmMeuaeTcs B JOKTpUHE, NOA06HOE NONOXEHME N03BONSA-
€T paccmaTpueaTb HefiBUXUMbIe BeLLW, NPUMEHSIOWMEeCs B NPeAnpPUHUMATENbCKUX LIeNAxX, npu ux no-
BPEX/AeHUI 1eeKTHBIMA ABIKMMbIMA BELLLAMI B KOHTEKCTE HOBOW AMPEKTUBbI (Hanpumep, <yMHbIe»
TepMOPErynaTopbl  Npoune ycrpoicTaa «ymHoro» soma) (Wagner, 2022, 209). Jlymaetcs, uto Bckope
NOABUTCA BO3MOXHOCTb BOBCE OTKAa3aTbCA OT HENMenoro orpaHnyeHns OTBETCTBEHHOCTW MPOU3BO-
AuTeNnen NUWb NoTpeduTenbckon chepoid. ECnu paHblue nepes NPaBONOPAAKOM CTOSNA 33jaua 3a-
WNTUTb «CNabyto CTOPOHY» OT MACCOBOrO NPOM3BOACTBA HEKAUECTBEHHOIO TOBAPA, TO CErofHA LieNb
3aKNoYaeTcs B TOM, UTO6bI CTUMYNMPOBATL NPOU3BOANTENEN K NPUHATII0 HAANEXALNX Mep Npeao-
CTOPOXHOCTU BHE 3aBUCMMOCTM OT KOMMEPUECKOro Ui noTpebutenbCkoro xapakrepa 1cnonb3osa-
Hua umyuiectsa (Wagner, 2022, 209-210).

B kauectse BTOPOro 3nemMeHTa MOXHO CMeNO0 Ha3BaTb MOBpexAeHne faHHbIX. Kak Mbl oTMe-
yanu B MpeablaylemM nogpasfene, YHUUTOXEHUe WH(OPMALUN He NMOANAAAN0 NOj AencTeue
[upektusbl 1985 r. Tenepb NpeanaraeTcs KOMNEHCUPOBATb Bped OT NOTepu UHGOPMaLLMK, raB-
HbIM 06pa30M He Mcnonb3yemoil B kKommepueckux uenax (loss or corruption of data that is
not used exclusively for professional purposes). Takoe orpaHuueHue BOBCE HeNb3A NPU3HATh
afieKBaTHbIM, Befib 3aUaCTyl0 UMYLECTBEHHbI ylWwep6 BO3HUKAET NpU NoBpexaeHun uHdop-
MaLun, BOCTPe6OBaHHOI B KOMMEpUecKux fenax. Mpu YHUUTOXEHUN NamATHbIX doTorpadui
Ha KOMMbloTepe NPUUMHAETCS, KaK NPaBuUno, MOPaNnbHbIil Bped, BbIpaXaOWNIACA B NepexmuBa-
HUAX noTepnesLero. Tem He MeHee B MOACHUTENbHON 3aNMCKe CKa3aHo, UTO HOBas AUPEKTUBA
He 3aTparnBaeT HALWOHANbHbIX NPaBKI, KacaloLWNXCA KOMNEHCaLMn HemaTepnanbHoro spenaa,
a B KauecTse npumepa no Bo3meleHuto yulepba 3a noBpexaeHne aHHbIX NPUBEAeHb Pacxofbl
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Ha UX BOCCTaHOBNeHWe®. I. BarHep, HanpoTMB, BUAUT B JAHHOW HOPME BO3MOXHOCTb OTOUTH
0T NOTPe6UTEeNbCKOrO XapaKTepa OTBETCTBEHHOCTM NPOM3BOAUTENEN U NPUCYXAATb KOMMNEHCa-
L1110 32 YHUUTOXEHUE UHAOPMALUK, NCNIONb3YEMOM B KOMMePUECKUX Lensx (Wagner, 2022, 211).

HaKoHeLl, TPEeTU MOMEHT 3aK/UAEeTCA B OTCYTCTBUMN YKa3aHUA Ha MIUHIMANbHBIRA pa3mep yuiep-
6a (500 eBpo), Ans TOro uTo6bI NOTEPNEBLNIA MOT BOCMONb30BATHCA 3aALMUTON, NPEAYCMOTPEHHOI
HOBbIMU MpaBuUnNamu.

MpeanoxeHns nNo n3MeHeHnto MpekTuBbl 1985 I. He 060WNKU BHUMAHUEM U COXHOCTU B YCTa-
HOBNEHUN NPUYMHHO-CNEACTBEHHON CBA3W. [1eno B TOM, UTo CTaTbsl 4 [JupekTusbl 1985 I. orpaHnum-
BaNnacb BeCbMa NaKOHWUHbIM YKa3aHNeM Ha To, YTo NOTepneBLUNIA JOMKEH J0Ka3aTb Hannuue Bpeaa,
He10CTaTKa (aedeKTa) M NPUUUHHO-CNIEACTBEHHYIO CBA3b MEX/Y HUMM. ITO NPUBOANIO NOPON K He-
CnpaBeanuBoMy pes3ynbraty, MOCKOMbKY Ha NOCTPagaBLiee NMLO BO3Naranocb HeNOCUIbHOE bpems
[0Ka3blBaHNA. B HaLMOHaNbHbIX NpaBonopaakax 6binu pa3paboTaHbl onpeaeneHHble npasuna, 06-
neryaiolLme nonoxexue notepnesiuero. Tak, B ab3. 4 § 1 3akoHa fepmaHuy 1989 r., UMNNEMeHTUPY-
loLLero nonoxenns Aupektusbl 1985 r., yCTaHOBNEHO, 4TO AedheKT, Bped U NpUUUHHO-CeACTBEHHas
CBA3b MOANEXAT A0KA3bIBAHWIO UCTLOM. TeM HE MeHee Npyu PacCMOTPEHUM fien 06 OTBETCTBEHHOCTH
33 KauecTBO TOBApPOB CY/bl HEPEAKO YCTaHABANBAIOT NPE3YMNLIMI0 NPUYMHHO-CNEACTBEHHON CBA3M
" BO3NaraloT 6pema ee onpoBepeHus Ha npoueccyanbHoro onnoHenta (Nasibulling, 2020, 57-68).
B KauecTBe WANKCTPALN MOXHO NPUBECTM [eNI0 0 KypuHoi uyme (Markesinis & Unberath, 2002).
Mo MHeHMI0 UCTLA, BaKLMHA, NOCTaBAsEMan KOMMaHUEeN OTBETUMKA, OKa3anacb AedeKTHON, B pe-
3ynbTaTe ee BBEJEHUA Kypbl UCTUA NOrM6MM. B JaHHOM Cyyae HesICHOW OCTaBanacb NpUuYMHa BO3-
HUKHOBEHUS BUPYCa, U Cyf BO3MOXN PUCKI HeOKA3aHHOCTY UHOW NPUUMHBI BO3HUKHOBEHUS BPefa
Ha OTBETUMKa, UCXOAA U3 TOro, UTO OCHOBHAA uUccnegyemas npuurHa HaxoAanUTCA BO B3aUMOCBA3U
C BOMPOCaMM OpraHu3aLum npou3BoACTBEHHOrO npouecca. OTBETUMK, KaK NPOU3BOAUTEND, MOXET
nyylue, yem UCTew, 06bACHNTb MMEIoLLMe 3HaUeHe (haKTUuecKie 06CToATeNbCTBa, OH KOHTpONMpyeT
NPON3BOACTBO 1 NOCTAaBKY rOTOBOI NPOAYKLMM, ONPefensieT U OpraHn3yeT COOTBETCTBYIOLLME TEXHU-
yeckue npoueccl (Nasibullina, 2020, 57-68).

Moxoxue pa3mblluneHns 06HapYXMBAIOTCA U B AHINNIACKOW npakTuke. B gene Carroll v. Fearon®
ucTeL, ccoinanca Ha AedeKT aBTOMOBUNBHBIX WWH, BCNeACTBME KOTOPOro NPoKU3oLwsia aBapus, no-
BfleKLasa CMepTb OAHOIO U3 NOTepneBLNX U NPUYNHEHNE Cepbe3HOro Bpeaa 340P0BbI0 ApYrum cemu
NoCcTpajaBlNM. B anennauuoHHOI Xanobe KOMNaHUA — NPOM3BOANTENb LINH YKa3ana, uTo cyaom
He 6bINI0 YCTaHOBNEHO, KaKie KOHKPETHO feicTBUs (6e3aeiicTBe) B MPOM3BOACTBEHHOM NpoLiecce
NOBNEKNN BO3HUKHOBEHUE fiedheKTa U ABMANNCH [OKA3aTeNbCTBOM MPOSBIEHUS HEOCTOPOXHOCTH
C ee CTOpoHbl. Cya anennauMOHHOW UHCTAHLMIU NOSICHUA, UTO Hannuue aedeKTa U NPUUNHHO-CNed-
CTBEHHAA CBA3b ObINN AOKA3aHbI B NONHOM 06beMe, NOCKONbKY NMPOU3BOAUTEND HE NOKA3as, KaKuM
ele 06pa3om MOT BO3HUKHYTb BPefl, KpoMe Kak BcneacTaue ero BuHbl (Nasibulling, 2020).

Mo Bcel BUANMOCTM, 0CO3HaBasA BCe TPYAHOCTH, C KOTOPbIMU NPUXOAUTCSA CTaNKNUBATbCA NOTEpNeB-
WM NpU AOKA3bIBAaHUM NPUUNHHO-CNEACTBEHHOIN CBA3M, pa3paboTumki MpeanoxeHnin no u3meHe-
HUto InpekTuBbI 1985 1. BKAKUMAK B CT. 9 psif Npe3ymnumii. llepBas UMeeT J0BONbHO TPaAULMOHHYO
thopMmy 1 3aKNIOYAETCA B TOM, UTO €CAIM NPUYMHEHHDII BPeg ABNAETCS 06bIYHbIM CNEACTBUEM TOTO
unu nHoro fedekta (HenocTatka) TOBapa, TO NPUUUHHO-CNIEACTBEHHAA CBA3b npe3tomupyetca (res
ipsa loquitur). Bropas e umeer, no mHeHuio . BarHepa, paspywutenbHblii noteHuuan (Wagner,
2022, 217). Peub nget o npe3ymnuuu NpUUNHHO-CNEACTBEHHOM CBSA3M, KOrAa UCTeL, CTaNKMBAEeTCH

3 Commission Proposal for a Directive of the European Parliament and of the Council on Liability for Defective Products, at
16, COM (2022) 495 final (Sept. 28, 2022)).
% Carroll v Fearon & Ors [1998] PIQR P416 (appeal taken from Eng.).
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C Upe3mMepHbIMU HAYUHBIMK UK TEXHUYECKUMM TPYAHOCTAMU. B Takom cnyuyae cyA Bnpase npuber-
HYTb K NPEe3yMLun NPUYUHHO-CeACTBEHHON CBA3N UMK AedeKTHOCTI ToBapa (M K ToMy 1 Apyro-
My), OT noTepneslero TpebyeTcs Nuiib [0Ka3aTh, 4To ToBap cnocobcrsosan (contributed) Bo3HUK-
HoBeHuIo Bpeaa (noan. a n. &4 ct. 9 MpeanoxeHuin No u3meHeHnio iupekTusbl 1985 I.) u cyulecTayet
BEPOATHOCTb TOFO, UTO NPOAYKT 6bIN AedeKTHBIM UMK UTO HEAOCTATOK TOBAPA NOCAYXMA NPUUMHOK
Bpesa (noan. b n. 4 ct. 9 MpeanoxeHui no M3meHeHno AnpekTusbl 1985 ).

I. BarHep npegnaraet ToNKoBaTh YKa3aHUe Ha BepOATHOCTHbIA XapakTep B noan. b kak «6onee
BEPOATHO, ueM HeT». CTporo roBopsi, BepHee 6b1N0 6bl FOBOPUTb HE O MPE3YMNLMUN MPUYNHHO-CNEs-
CTBEHHOM CBA3MW, a 06 06nerueHUn GpemMeHN 10Ka3biBaHUA (Wagner, 2022, 218). Begp ot notepnes-
1wero B N060M ciyuae TpebyeTcs 0Ka3aTh, YT TOBApP CNOCOHCTBOBAN BO3HUKHOBEHUIO Bpeaa (noan.
an. 4 cr. 9 NpeanoxeHnn no n3meHeHno iupekTnsbl 1985 ).

Cnepyer OTMETUTb TaKKe MexaHU3M packpbiTua fokasatenbcts (disclosure of evidence), yctaHos-
NeHHbIN B CT. 8 NpeanoxeHui no u3MeHeHno JupekTusbl 1985 1. B COOTBETCTBUN C HUM CYJ MOXET
0653aTb OTBETUNKA PACKPbLITb AOKA3ATENbCTBA, €CAN UCTEL, N0 UCKY O NPUUUHEHUN BPeAa TOBApOM
C HeAoCTaTKaMmM NpeacTaBua [OCTaTOUHbIE JOKA3aTeNbCTBA AN 060CHOBAHUA MPaBAONOJO6HOCTH
CBoero Tpe6oBaHusA. Mogo6HbIA UHCTPYMEHT HAXOAUTCA B CBA3W C APYTUMM HOpMamu, YnpoLao-
WMUMK NONOXeHNe notepnesLero. HencnonHexne 0643aHHOCTYM NO PACKPbITUIO JOKA3aTENbCTB TakK-
e BNeueT nepepacnpefeneHne 6pemeHu A0Ka3blBaHNS KaK NPUUUHHO-CNEACTBEHHON CBSA3M, TaK
1 HefocTatka (netekra) Tosapa®.

[lymaeTcs, uto OTeUECTBEHHOMY NPAaBOMPUMEHMTENIO MOXHO MO3aUMCTBOBATb NOAXOA e€Bponeli-
CKOTO perynstopa, no KpaiHen mepe B OTHOWEHWN NPe3yMMLMU MPUUNHHO-CNEACTBEHHON CBA3M
B CUTyaUMAX, Fie NoTepreBlNIA CTaNKMBAETCA C W3BECTHbIMU CNOXHOCTAMU. bonee Toro, uHorga
B MpPaKTUKe MOXHO BCTPETUTb 3aCNy)KMBAIOLLYI0 BCAUECKON NOAAEPKKM NO3ULMIO, KOTAA Cyabl Tpeby-
10T OT NPOM3BOAUTENA NPeACTaBUTb JOKa3aTeNbCTBa BO3HUKHOBEHUA Bpeaa no npuynHaMm, 3a Kotopble
OH He HeCeT OTBETCTBEHHOCTI®, K COXaneHuio, Takne aena ckopee UCKNOUEHUe U3 06Lero npasmna.

Mepenaem K pacCMOTPEHNIO OTBETCTBEHHOCTM 3a BPEfl, NPUUMHEHHBIA C ucnonb3oBaHuem N,
Kak mMbl paHee oTMeuanu, EBponeiickas KOMMCCUA NPeACcTaBUNa OTAENbHbINA JOKYMEHT, B 0pOUTY pe-
rynnpoBaHMA KOTOPOro BKMOUEH UMEHHO 3TOT BONpPOC. He COBCeM NMOHATHbI MOTUBbI, KOTOPbIMU PY-
KOBOACTBOBANNCH Pa3paboTunki. Besb npuHaTre MpennoxeHni no u3meHeHno upexTusbl 1985 T,
AOMKHO pa3pewnTb Npobnembl, CBA3aHHbIE € NpUUNHeHneM Bpeaa WUI. ledcTBuTenbHO, B noan. b
n. 3 ¢t. 1 npekTuBbl 06 OTBETCTBEHHOCTU 3a U1 noguepkmBaeTcs, uto OHAa He OXBATblBAET OTBET-
CTBEHHOCTb Npou3BoguTenen no Aupektuse 1985 r. [laHHOe NONOXEHNe ByaeT CnpaBeaauBbIM U NO-
CNne NPUHATUA HOBOW AMPEKTUBbI. ITO 03HAUAET, UTO AIBA PeXMMa BYAYT CYLeCTBOBATL NapanenbHo
(Wagner, 2022, 228).

[Inpektnea 06 0TBETCTBEHHOCTU 3a U npeactaBnsaeT coboit BONNOLEHME naeun «rnbkoil cucre-
mbl» (das bewegliche System), B 0cHOBe KOTOPOW B3BelUBAHWE U OLEHKA PasNuuHbIX (HaKTOpOB
11 COOTBETCTBYIOWASA UM rPafaLMs OPUANYECKUX NOCNeACTBUIA (Koziol, 2016). Tak, B kaxaoM KOHKpeT-
HOM Clyyae CnefyeT He TOMbKO WAEHTUQULMPOBATL 3HAUMMble (haKTOPbl, HO TAKXE OLEHMUTb, Ha-
CKOMbKO 3T0 BO3MOXHO, Pa3fiNUHbIiA BEC KAX/O0r0 U3 HUX B KOHKPETHOM Clyuae, TaK Kak 370 N03BOAUT
HalTh c6anaHCUpOBaHHYI TOUKY 3pEHNSA B CBETE PYKOBOASALNX OLEHOK, HAXOAALIMXCS B OCHOBAHMM
Hopmbl (Koziol, 2016, 254). leiCTBUTENbHO, C NEPBbIX CTPOK [IMPEKTUBbI Pa3paboTunku npeanaraior

% Commission Proposal for a Directive of the European Parliament and of the Council on Liability for Defective Products, at
20, COM (2022) 495 final (Sept. 28, 2022)).

% CM.: anennsiuMoHHble onpefeneHus MockoBCKoro ropogckoro cyaa ot 10 sekabps 2015 . no geny NO 33-46450; ot 28 HosI6ps
2018 . no seny NO 33-51812/18.

CTATBU 27



Digital Law Journal. Vol. 4, No. 4, 2023, p. 8-35
Semyon K. Stepanov / Product Liability in Modern Conditions: European Reform Experience

Npu pelieHn BONPOCOB O BO3MELLEHUN Bpefia HEeMpepbiBHO 6anaHCMPOBaTb UHTEPEChl NOTepnes-
Lnx, nonb3osatenen u nposargepos W, bonee Toro, Npu NPUMEHEHNN KAXAOTO U3 0603HAUYEHHbIX
B [lupekTnBe 06 OTBETCTBEHHOCTU 3a U MeXxaHU3MOB, 06MEryaloLLmMX NONOXEHNe NOCTPafaBLIero,
HaANeXuT NPUHUMATD BO BHUMAHNE KOHKYpUpYIOLLe NHTepechl.

Mpu 6ernom aHann3e 0CHOBHbIX NONOXEHUIA [JUPEKTUBbI NEFKO 3aMETUTb, UTO B HEil MCNONb3yeT-
CA pAf OTCHINOK K NpuHaTomy PernamenTy EC 06 MY, B uacTHOCTU, NpK onpefeneHni Takmx noHs-
TUN, KaK «UCKYCCTBEHHDBIA MHTENNEKT U ero pa3HOBUAHOCTUY, KNPOBANAEP», «NONb30BATENb» U T.0.
Llenb 60bWNHCTBA HOPM [IMPEKTUBbI 06 OTBETCTBEHHOCTU 3a Ul ncuepnbiBaeTcs obnerueHmem bpe-
MeHM [10Ka3blBaHNs NPUYMHHO-CNIEACTBEHHON CBA3MN 1 BUHDI.

ITaK, paccMOTpMM OCHOBHble 0CO6EHHOCTI [UpeKTUBbI. lyMaeTcs, UtTo ee rmaBHas OTNUYUTEND-
Has uepTa 3aKNYaeTCcs B OTBETCTBEHHOCTY 3a BUHY. TaK, MYHKT 9 CT. 2 iupeKTUBbI 06 OTBETCTBEHHO-
cTv 3a U onpepnensieT BUHY Kak 06513aHHOCTb 1eACTBOBATb 3a60TANBO U OCMOTPUTENbHO, YCTAHOB-
NIEHHYI0 HaLMOHaNbHbIM 3aKOHOAATENbCTBOM ANA MUHUMU3ALIMM PUCKA NPUUUHEHUSA BPeAa XU3HN,
3/10pOBbI0, COBCTBEHHOCTM 1 WHBIM OCHOBHbIM NMpaBaM. Yem 06YCNOBNEH UMEHHO TaKOW MOAXOf,
TPYAHO O6DBACHNTD. B NOACHUTENbHOW 3anMCKe CKa3aHO NUWb O HEraTUBHOM OTHOWEHUM 6GU3Heca
K BBEEHMIO CTPOrOi OTBETCTBEHHOCTU. TeM He MeHee 06CyXaaemble fanee NPe3yMMLUN BUHbI
1 NPUUNHHO-CNEACTBEHHOI CBA3W 3HAUMUTENbHBIM 06PA30M 06NEryaloT NoMoXeHNe NoTepneBLIero
W B LENOM CO3/atoT (DYHKLNOHANbHO NOXOXUA Ha CTPOryl0 OTBETCTBEHHOCTb pexum. Kpome Toro,
B CT. 5 lUpekTuBbl 06 0TBETCTBEHHOCTM 3a U npsmo yKa3aHo Ha To, UTo Yepes NATb NET NoC/e BBe-
AeHua inpekTnsbl EBpoONeiickas KOMUCCUA JOMKHA NPeACTaBUTb OTUET O BO3MOXHOCTU NPUMEHEHMS
OTBETCTBEHHOCTM 6€3 BUHbI K Clyuasaim npuunHeHus speaa UIA. BoamoxHo, uto B 6nukanwiem oyay-
LieM HaC /T 0TKa3 OT BUHOBHOWN OTBETCTBEHHOCTU B JaHHOM Cdhepe.

B T0 e Bpems CUCTEeMaTUUeCKOe TONKOBaHNe NoNoXeHui IMpeKTuBbl 06 0TBETCTBEHHOCTM 33 Ul
NO3BONISET PACCMATPUBATL BUHY B KaUeCTBE NPOTUBONPABHOCTU. 06 3TOM OTUACTW CBUAETENbCTBYET
YNOMMHAHWE 0 TaK Ha3blBAaEMbIX 3alLUTHbIX HOpMaX (Hanpumep, n. a n. 1 cT. 4 lpeKTnBbl 06 OTBET-
CTBEHHOCTH 3a 1), COCTaBAANLIMX AAPO TEOPUM NPOTUBONPABHOCTM NOBEEHWA, BKNIOYAA COBpe-
MeHHble MHTepnpeTauun (Stepanov, 2021b).

OCHOBHbIMI CyGbeKTaMI OTBETCTBEHHOCTH ABNSAKOTCA NPOBaNAEPbl 1 Nonb3oBaTenu. Mog nepsbiMy,
B COOTBETCTBUN CO CT. 3 PernamenTa EC 06 W, Heobxoanmo noHumartb noboe usmnueckoe Unu opu-
JNUeCKoe NNLO, a TaKxKe rocyAapCcTBO M roCyAapCTBEHHbIE OpraHM3aLmi, KOTopble pa3pabaTblBakOT CU-
ctemy VW unn o6napatot eil Ans pa3melleHus Ha TOBApHOM PbIHKe UMK BBEAEHNS B 060pOT Mo CBOUM
(hUPMEHHbIM HAMMEHOBAHMEM UMM KOMMEPUECKUM 0603HaUeHeM Ha BO3ME3AHOI UMK 6e3B03ME3AHOI
OCHOBe. B cywHoCTH, peub uaeT o npoussogutene (n3rotoBuTene) B KOHTeKCTe N. 11 CT. 4 MpeanoxeHuii
Nno u3meHeHuto AupekTusbl 1985 r. 0CO6EHHOCTb COCTOUT NNLIb BO BKNIOUEHUM FOCYAAPCTBA U rocyaap-
CTBEHHbIX OPraHU3aLmii B UNCO NOTEHLMANBHO OTBETCTBEHHDIX CY6HEKTOB.

B omuume ot MpeanoxeHnin no umeHeHno fupektusbl 1985 I. lupekTuBa 06 OTBETCTBEHHO-
cTv 3a U pacnpocTpaHseTca Ha nonb3oBateneit cuctem WU, KoTopble onpefensioTcs Kak nobble
(husnueckne MAn KpPURMYECKME NNULA, @ TaKKe rocyaapcTBO M roCyAapCTBEHHble OpraHu3aumm,
ucnonb3ywowme cuctemy NN, 3a ucknoueHnem HeKOMMepuyeckoro W MUYHOTO MCNoNb30BaHUsA
(n. 4 c7. 3 Pernamenta EC 06 UN).

¥ Proposal for a Regulation of the European Parliament and of the Council laying down harmonized rules on
artificial intelligence (Artificial intelligence act) and amending certain union legislative acts, COM/2021/206 final.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52021PC0206

% Commission Proposal for a Directive of the European Parliament and of the Council on Adapting Non-contractual Civil
Liability Rules to Artificial Intelligence (Al Liability Directive), at 8, COM (2022) 496 final (Sept. 28, 2022).
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Kak npoBaiigepbl, TaK 1 N0Nb30BaTeNI B KOHKPETHBIX CUTyaLMAX 06513aHbl PACKPbITh J0Ka3aTeNb-
crBa (disclosure of evidence) 06 I ¢ BbICOKUM YPOBHEM pucka (CT. 3 /INpeKTUBbI 06 OTBETCTBEH-
HoCTM 3a WI)®. B onpefeneHHOM cMbicie 370 Ay6nupoBaHMe MOAXOAQ, HALIEALEro OTpaxeHue
B MpeanoxeHnsx no u3meHeHuto Jupektusbl 1985 r. liTak, NoTepneBWNA NPU HANUYNN Y HETO fi0-
CTaTOUHbIX AN 060CHOBaHNA NPaBAONOAO6GHOCTM TpeboBaHUsA AOKA3aTeNbCTB 06N1afaeT BO3MOXHO-
CTbK0 NOTPe6OBaTh PACKPBITUA JOKA3ATENbCTB, UMEIOWNXCA Y OTBETUMKA. TpK 3TOM pa3paboTumki
YAENUNN 3HAUNTENIbHOE BHUMAHWE GanaHCy WHTEPeCcoB CTOPOH. B UacTHOCTW, B MOSACHUTENbHOM
3anncke yKasaHo, uto npuberatb K TaKOMy MPOLLECCYaNnbHOMY CPeAcTBY HEOH6XOAUMO B KPaMHUX
cnyuasx, bonee Toro, HaANEXMUT YUMTbIBATb KOH(UAEHLNANBHOCTb, 0OLECTBEHHYIO U TOCYAAPCTBEH-
HY0 6€30MacHOCTb, KOMMEpUECKNe PUCKK n np.*

ECnu 0TBETUMK He BbINOMHAET TPeHOBaHMIA O PACKPLITUN A0KA3ATENbCTB, TO HAPYLIEHNE UM AOMK-
HOIl 0CMOTPUTENbHOCTM Npe3tomupyetca (n. 5 cT. 3 InpekTnsbl 06 0TBETCTBEHHOCTY 3 IU). OTBETUMK
UMeeT NPaBO OMPOBEPTHYTH 3Ty NPe3yMnumMio. Kak 0TMeUaeTcss B MOSICHUTENbHON 3anincke, Mepa,
U3NO0XEHHAs B JAHHOM MYHKTe, HaNpaBfieHa Ha COAENCTBUE PACKPbITUIO [OKA3ATENbCTB, a TaKKe
Ha YCKOpeHue cyaebHoro pasbuparenbcrea®.

[upekTnBa 06 OTBETCTBEHHOCTU 3a WU Takke CONEPKUT CNOXHBIA MexaHu3M nepepacnpese-
NeHnst 6pemMeHn [OoKasbiBaHUS NMPUYMHHO-CNEACTBEHHOW CBA3K. O6liee npaBuno, 3akpenneHHoe
B CT. &4 [lUpekTnBbl 06 OTBETCTBEHHOCTU 3a WU, racut, uto NPUUMHHO-CNEACTBEHHAS CBA3b NPe3iomMu-
PYETCs, eCAn BbINONMHAIOTCA BCe CefytolMe YCIOBIS: a) UCTeLL 0Ka3aN HapYLIeHUe OTBETUNKOM Mepbl
AO/MKHOW OCMOTPUTENBHOCTH, HANPABAEHHOI Ha 3aLMTy OT HAaCTyNMBLUETO BPeAa; 6) CyliecTByeT pa-
3yMHas BEPOATHOCTb TOrO, UTO BUHA OTBETYMKA MOBAMANA HA pe3ynbTaT, NpousBeaeHHbid WU, nu6o
Ha HecnocobHocTb WA K Nogo6HOMY pe3ynbTaTy NpWiATH; B) pesynbTat, NpousBeneHHbin N, nn6o
ero HefoCTIKEHNe NPUBENN K HACTYNUBLLIEMY Bpeay. Ans TOro YTobbl MPUMEHNTDL 3Ty NPE3yMNLNIo,
HANIOXUT MOHATb MeTof ee AercTBUA. Mpe3ymMnumua He YCTaHaBNMBAET HU HapyLeHUs AOMKHON
OCMOTPUTENIbHOCTM CO CTOPOHbI OTBETUMKA, HU MPUUYMHHO-CNEACTBEHHON CBA3M MEXAY 3TUM Hapy-
WeHWEeM M BPeJOM, HIN MPUUYMHEHUA BPea COOTBETCTBYIOWEN cuctemon N (Wagner, 2022, 225). Bce
3TN 3INeMeHTbl OMKHBI 6bITb JOKA3aHbl UCTLOM B XoAe npovecca. Mpe3ymnuus, BBefEeHHas CTaTbent
4 lnpexTuBbl 06 OTBETCTBEHHOCTM 3@ W, 3aKpennseT NpUUMHHO-CNeACTBEHHYIO CBA3b MEXAY Hapy-
leHWeM CTaHaapTa noseaeHus (Mepbl JOMKHOM OCMOTPUTENIbHOCTH) U Pe3yNLTATOM PaboTbl CUCTEMb
M. CTporo roBops, Takoi MeXaHU3M NpU3BaH NOMOYb NOTepPreBLUEMY OTBETUTb HA BONPOC O TOM, Bbl-
3BaNo N HApyLeHWe NPOBaiAepOM UK NONb3oBaTeNeM 0653aHHOCTU AeiCTBOBATb OCMOTPUTENBHO
«HenpaBOMepHOe» noBefeHune cuctembl U, 3gecb HE06X0AUMO NMPUHNMATL BO BHUMAHMe TOT (hakT,
YTO HePACKPbITUE UMEIOLNXCA A0KA3ATENbCTB NPUBEAET K «Kackady» npesymnunit. Tak, npesymnuus
BUHbI (M. 5 CT. 3 [IMPEKTMBbI 06 OTBETCTBEHHOCTU 3a M) aKTUBUPYET NPE3yMNLMI0 NPUUMHHO-CIEN-
cTBeHHON cBA3m (n. 1cT. 4 JlupeKTuBbl 06 OTBETCTBEHHOCTH 3a nn). BepoAaTHO, 3T0 cAenaHo Ans Toro,

* ToACHMM, YTO, MO 3aMbICNly Pa3pabOTUNKOB, MEXAHN3M PACKPBITUS JOKA3aTebCTB NPUMEHAETCS UCKNIOUMTENbHO K UIA
C BbICOKMM ypoBHeM pucka (Commission Proposal for a Directive of the European Parliament and of the Council on
Adapting Non-contractual Civil Liability Rules to Artificial Intelligence (Al Liability Directive), at 11 COM (2022) 496 final
(Sept. 28, 2022). Mpu 3TOM ANs yaCHeHUs copepxaHis NOHATMA «UN C BbICOKAM ypOBHEM pucka» [upekTusa 06 ot-
BETCTBEHHOCTM 3 U oTcbinaeT k cT. 6 PernamenTa EC 06 IW. C ofHOW CTOPOHbI, TAKOW NOAXOA FOBOPUT 06 M3NUWHEN
NPEeAOCTOPOXHOCTM Pa3paboTumKoB, C APYroi — CO3AAET OUEPenHYI0 KOMM3NK €O CT. 8 MPEANOXEHNIA N0 USMEHEHNID
[MpeKTuBbI, Fe NPeayCMOTPEHO PacKpbITUe AOKA3ATENBCTB 6€3 NOAOBHBIX OFPaHNUEHWIA.

“ Commission Proposal for a Directive of the European Parliament and of the Council on Adapting Non-contractual Civil
Liability Rules to Artificial Intelligence (Al Liability Directive), at 19, COM (2022) 496 final (Sept. 28, 2022).

“ Commission Proposal for a Directive of the European Parliament and of the Council on Adapting Non-contractual Civil
Liability Rules to Artificial Intelligence (Al Liability Directive), at 13, COM (2022) 496 final (Sept. 28, 2022).
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uTO6bI NPY CONOCTABNEHUM U3LEPXKEK OT PACKPbITUA MHGOPMALMN 1 HEYA0OCTB, CBA3AHHDBIX C Nepepac-
npegeneHnem 6pemMeHin 0Ka3blBaHUsA, OTBETUMK HE COXPAHSAN J0KA3aTe/bCTBa B TalHE.

Mpe3ymnuus, ycTaHOBNEHHas B M. 1CT. 4 lupeKTuBbl 06 OTBETCTBEHHOCTU 33 U, HECKONbKO MeHs -
eTCcA Npy npuynHenuu speaa NI ¢ BbICOKUM ypoBHEM pUCKa. Tak, MyHKT 2 CT. 4 lupeKTuBbl 06 0TBET-
CTBEHHOCTY 3a I Bo3naraer Ha UCTLA JONONHUTENbHbIE TPeBOBaHNA N0 JOKA3bIBAHUIO HAPYLLIEHUS
LOMKHOM OCMOTPUTENBHOCTY. B UaCTHOCTY, NOTEPNEBLUNIA fOMKEH NPEACTAaBUTb A0KA3aTeNbCTBA TOFO,
YTO NMPOLLECCYanbHbI ONMOHEHT UCMONb30BAN AaHHbIE, HE COOTBETCTBYIOLME KPUTEPUAM KAUECTBa,
npu paspa6otke cuctembl U ¢ BbICOKUM ypoBHeM pucka (cT. 10 PernamenTa EC 06 WI); Hapywunn Tpe-
60BaHNA NpuHLMNa npo3pauHocTi (cT. 13 PernamenTa EC 06 NIA); He 06ecneunn BO3MOXHOCTb ueno-
Beyeckoro Haasopa (cT. 14 PernamenTa EC 06 WI); He BbinonHMA TpebOoBaHNA TOUHOCTH, HAZEXHOCTH
1 KnbepbesonacHoCTv npu paspabotke cuctembl UK (ct. 15 u 16 Pernamenta EC 06 UIN); He npuxan mep
MO MCMPaBNEHNI0, 3BATUI UK OT3bIBY cUCTeMbl WU € BbICOKMM YpOBHEM pucka (cT. 21 PernamenTa
EC 06 WI). Mo MHeHuto . BarHepa, Takoit nepeyeHb ONUCbIBAET OCHOBHbIE 063aHHOCTY NPON3BOAM-
Tena cuctembl NI u snsetca 3akpbiTbim (Wagner, 2022, 226). Mpaeaa, HACKONbKO 3TOT (HAKT MOXHO
NPU3HATb 3HAUMTENbHBIM — 6ONbBLIOK BONPOC, TaK Kak AOBOMBbHO WNMPOKAA 0653aHHOCTb N0 06ec-
NeYeHU0 TOUHOCTU, HALEXHOCTI U KubepbesonacHoCT npu pa3paboTke cuctembl U nokpbiBaet
3HAUMTENbHOE KONMYECTBO BCEX MUMOTETUUECKUX CUTYaLMHA.

B oTHOWeHUN nonb3oBaTenen cuctembl U ¢ BbICOKUM YPOBHEM PUCKOB MYHKT 3 CT. 4 JUPEKTMBbI
00 OTBETCTBEHHOCTH 3a U Takxe ycTaHaBNMBAET psifi 0C06eHHOCTeN. Tak, uTobbl Npe3ymnumus cpabo-
Tana, NoTepneBLINIA JOMKEH 10KA3aTb, YTO OTBETUNK HAPYLLINA NPABUAA UCMONBb30BAHNS cucTeMbl LN
C BbICOKIAM YPOBHEM PUCKOB, He 06eCneynn Hagnexallnii KOHTPOb B COOTBETCTBUN C NpUnaraembi-
MU MHCTPYKLMAMUN WM UCONB30BAN HEpeNeBaHTHbIe NS KOHKPETHON cuctembl N faHHble npu ee
NCcnonb30BaHNM. My 3TOM TaKoI NepeUeHsb B OTAMUNE OT 0653aHHOCTEN Pa3PaboTUNKOB He ABNAET-
ca ncuepnbisatowym (Wagner, 2022, 227).

MexaHu3m ieiCTBUS NPE3yMNLMM NPeACTaBAAETCA BeCbMa COXHbIM, Helb3f He BbICKa3aTb HEKO-
TOPbIX COMHEHUI OTHOCMTENBHO TAKOTO pelleHus. B Hauane cTaTbi Mbl YTOMUHANY TaK Ha3biBaeMblil
NPUHLMN TEXHONOTMYECKOW HEUTPANbHOCTM JENUKTHOW OTBETCTBEHHOCTU. Tenepb e pe3ynbrar —
NpMUBNEUEHME NMLA K OTBETCTBEHHOCTM — 3aBUCUT He TOMbKO OT Cheuutuyeckoro TEXHONOruye-
cKoro cy6bekTa (cuctema W), Ho u ot 6onee y3koi AuddepeHumaumnn (cuctema U u cuctema NI
C BbICOKMM YPOBHEM PUCKa). Bpaa nu notepneslumii fOMKEH 6biTb 03a60UeH TeM 06CTOATENbCTBOM,
Kakas pasHoBUAHOCTb cuctembl U npuunHuna emy Bpef, 04HAKO, N0 MHEHUI0 pa3paboTunkos, 3TOT
(hakT MMeeT OrpOMHOEe 3HaueHWe ANs CMeuuanbHoN nMpesymnuuy, obneryaowen NonoXKeHue no-
CTPaJaBLLEro. 3T0 HANOMUHAET M3BECTHbIN B €BPONENCKON JOKTPUHE CMOP MO NOBOAY YCTAHOBNEHUS
COAepXaHuMs BUHbI. ECv BO rNaBy yrna CTaBATCA 0XMAAHUA B OTHOLWEHUM YenoBeKa BBUAY TOW pony,
B KOTOPOil OH BbICTYMAET B OTHOLWEHMUSAX C APYrMU, Peub AOMKHA UATM 06 06bEKTUBHOM CTaHAapTe,
[MaBHbIM 06PA3OM OTPULIAIOLIEM NMUHOCTHbIE KauecTBa (Kramer, 2020). Hanpotus, korga npuo6-
petaeT 3HaueHne NMYHOE NopuLaHNe 3a Hef0CTaTOK XKeNaHuaA, HYXHO CTaBUTb BOMPOC O TOM, MOT
NI KOHKPETHBII HAPYLWINTENb C YY4ETOM ero CNOCOBHOCTEN MOHUMATb, UTO HACTYNWUT BPEJ U UTO ero no-
BefieHne NPOTUBONPABHO, 1 AEACTBOBATb COOTBETCTBEHHO (Cy6beKTMBHbIA CTaHaapT) (Koziol, 2021).

B OCHOBaHMM OTBETCTBEHHOCTM NPONU3BOAUTENEN, KAK HEOJLHOKPATHO NOAUEPKMBANOCh BO MHO-
rMX eBPONeMCKMX JOKYMEHTAX, eXAT BbICOKWE OXMAAHMA MOTEHLMANbHBIX NOTEPNEBLNX B OTHO-
WeHnn 6e30MacHOCTM TOBAPOB™. [laxe B MOACHUTENbHOM 3anuCKe K IUpeKTIBe 06 OTBETCTBEHHOCTH

2 Hanpumep, cm.: Commission Proposal for a Directive of the European Parliament and of the Council on Liability for
Defective Products, at 17, COM (2022) 495 final (Sept. 28, 2022)). B fokTpuHe Ha 3Tom fenaet akueHT C. Buttakep (Whittaker,
1985, 244).
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3a I kocBeHHO nocTynupyeTcs 3Ta MbICb®, TOrIa He COBCEM MOHATHA NOTMKaA pa3paboTumkos, And-
(hepeHuMpyOLWMX NPABMA [OKA3bIBAaHUSA B 3aBUCMMOCTM OT Buaa cuctembl M.

B AOKTpMHe npenpuHUManach NOMbITKA OCMbICIEHNS HEOOXOAMMOCTI COCYLLECTBOBAHUS ABYX
B 3HAUUTENbHOW Mepe Ay6nupylowWmx Apyr Apyra AupekTus. Tak, I. BarHep J0BOMbHO IMOLMOHATBHO
0TpearnpoBan Ha noo6HOE NONOXEHUe 1eN U OTMETIN, UTO 3TO «Bbi3biBAeT pasapaxeHue» (Wagner,
2022, 229). MOXHO BbIA€NUTb HECKONBKO MONOXUTENbHBIX MPUYIH, O KOTOPbIM OTAENbHAA AUPEKTH-
Ba MMeeT NpaBo Ha CyLiecTBOBaHue.

Bo-nepBblX, CTONb NpopaboTaHHble MpeanoxeHns No n3meHeHuto JupekTusbl 1985 r. 0CTaBAAOT
He6OMbLWOKW NPOCTOP AN HALMOHANBHOTO 3aKOHOTBOPUECTBA; MOXHO CMENO 3asiBUTb, UTO €BPO-
NenCcKUit peXxum OTBETCTBEHHOCTW MPOM3BOAUTENEN HanNpaBNeH Ha MaKCUMManbHY YHUdUKaLmio.
Hanpotus, B 0p6uUTy perynuposaHus [MpekTuBbl 06 OTBETCTBEHHOCTM 3a U nonagatoT B 6onblueil
cTeneHn npobnembl JOKa3aTeNbCTBEHHOrO Npasa, NPy 3TOM JOCTaTOYHOE KONUYECTBO BOMPOCOB
OTAAeTcs B MOMHOe pacropsxeHne OTAenbHbIM rocyaapcteam. CnefoBatenbHO, NOABAAIOTCA HO-
Bble FOPU30HTbI 471 PAa3BUTUA HALMOHANbHbIX 3aKOHOAATENbCTB.

Bo-BTOpbIX, HEKOTOpPas HeonpeaeneHHOCTb [upekTuBbl 06 0TBETCTBEHHOCTM 3a U no nosogy
3aWMLWAeMbIX UHTEPECOB* NO3BONSAET NOCTABUTb BONPOC O BO3MELLEHUN Bpeaa 3a NPUUNHEHNe un-
CTbIX IKOHOMUYECKMX YObITKOB. [leno B TOM, UTO B ONpedeneHnn NoHATUA [OMKHOW OCMOTPUTEND-
HOCTW YNOMUHAIOTCA (hyHAAMEHTANbHbIE NPaBa, B TOM YNC/IE Ha COBCTBEHHOCTb, XM3Hb, 340POBbE
(n.9cr.2 [IMpeKTUBbl 06 OTBETCTBEHHOCTM 3a ). fanee ectb YKa3aHue Ha To, UT0 OCMOTpUTENb-
HOCTb JOMKHA 6bITb HanNPaBNeHa Ha 3aluTy OT KOHKPETHOro BiAa Bpeaa. Ecnn BuAeTb B 3TOM aHa-
Nor Teopumn NPOTUBONPABHOCTA NOBEAEHUA, TO BMOHE MOXHO FOBOPUTb 1 O BO3MELLEHUN YUCTbIX
3IKOHOMUYECKUX YHBITKOB. PasymeeTcs, Kaxblii NPABONOPSA0K GYAET CAMOCTOSTENbHO PeLaTh AaH-
Hylo npobnemy. Ho, nonaraem, B InpekTuBe OTCYTCTBYET NPUHLMUNMANBHOE OFPaHUYEHNE Ha BO3Me-
LLleH1e TOro UNn NHOTo Bpeaa (Wagner, 2022, 235-240).

BmecTo nocnecnosus

MpeacTaBneHHblil aHanu3 HOBEWMLINX NPOEKTOB €BPONENCKUX aKTOB WNMIOCTPUPYET KpPalHIo0
OCTOPOXHOCTb, C KOTOPOW PEerynsTop NOAXOAUT K PelleHnto npobnem [eNMKTHON OTBETCTBEHHO-
CTW Npon3BofAuTeNei. B KauecTBe aHanorum MOXHO NpeacTaBUTb NPOBEAEHME OnepaLun Helpo-
XUpYprom, Koraa Maneniwas onaowWHOCTb NpuBeaeT K rmbenu nauueHTa. B ponu naumeHTa, npas-
[a, BbICTYNaeT eBPONeiCKUn PbIHOK BbICOKOTEXHOMOTUYHBIX TOBAPOB. 3a CTONb CAOMHbBIMU, NOPOIA
3aNyTaHHbIMM U MepecekalowWUMUCs, WHCTPYMEHTaMIU TOHKOW HACTPOWMKN CKPbIBAETCA, MO Halle-
My MHEHUI0, AOBOMbHO AICHAas MbICAb — 6anaHC Mexay WHHOBALMOHHLIM Pa3BuUTUEM U He3onac-
HOCTbI0. B 3TOM 1 3aKMOUaEeTCs 0CO6EHHOCTb COBPEMEHHOMO 3Tana Pa3BUTUS JEANKTHOrO Npasa.
Ecnu paHblue rocyaapcTBO PearupoBano Ha NOABNEHWUE HOBbIX TEXHOMOTUN YXeCToueHueMm npa-
BUN 06 OTBETCTBEHHOCTW (Yero CTOUT OTBETCTBEHHOCTb 6€3 BMHbI B CBA3M C 3KCMNyaTaLmen Xe-
Ne3HbIX 10POr), TO B HACTOALLMA MOMEHT 1710 HE TONMbKO B 3alliyTe NOTEHLMANbHbIX NOTEPeBLINX,
HO 11 B CTUMYNNPOBAHUI BHEAPEHNS HOBbIX TEXHONOT MU (Wagner, 2024, 5). OTCiofa 06Lwas HeynoBne-
TBOPEHHOCTb PEXMMOM CTPOFOi OTBETCTBEHHOCTH, NOCKONbKY OHA NPUBOAMT K COKPALLEHMI0 06beMa

“ Commission Proposal for a Directive of the European Parliament and of the Council on Adapting Non-contractual Civil

Liability Rules to Artificial Intelligence (Al Liability Directive), at 14, COM (2022) 496 final (Sept. 28, 2022).

Nuwb B NOACHUTENbHON 3anMcKe Mbl 06HAPYXUBAEM YNOMUHAHUE OCHOBHBIX MPaB: Ha XW3Hb, 340POBbE, PaBHOE 06-
patenue (HeguckpummuHaumio) u np. (Commission Proposal for a Directive of the European Parliament and of the Council

on Adapting Non-contractual Civil Liability Rules to Artificial Intelligence (Al Liability Directive), at 15, COM (2022) 496 final

(Sept. 28, 2022)).
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NoNe3HoN AeATeNnbHOCTU, [IeNCTBUTENbHO, C TOUKM 3PEHNUS IKOHOMMUYECKOrO aHann3a BMHOBHAs
OTBETCTBEHHOCTb CTUMYNMPYET YUUTbIBATb NUWb TOT CTAHAAPT AOMKHON OCMOTPUTENLHOCTH, Hapy-
LIeHMe KOTOPOro NPUBOANT K MAEHTU(MKALMI BUHDI, TOTAA KaK CTPOras OTBETCTBEHHOCTb 3aCTaBNsAET
NPUHUMATb BO BHUMaHUe 6eCKOHEUHOe MHOXECTBO MepemMeHHbIX C LieNnblo n3bexatb NpuunHeHus
Bpena, uTo M NPUBOAUT B KOHEUHOM CYeTe K COKpalleHuio obbema aeatenbHoctu (Calabresi, 1965,
740-741). BeposATHO, MO 3TOW MPUUMHE yueHble CTPeMATCA 06HapyXuTb B Aedektax (HegocTaTkax)
TOBAapa 3M1eMeHTbI BUHbI.

B KoHTeKcTe 6anaHca mexay WHHOBALMOHHLIM pa3BuTMeM U 6e30MacHOCTbI0 Heo6XoANUMO Nnpu-
HUMATb BO BHUMAHWE U TOT (haKT, UTO apXUTEKTypa AENNKTHOW OTBETCTBEHHOCTU JOMKHA COOTBET-
CTBOBATb NPUHLMNAM CNPABEAINBOI OpraHu3aLmMm 06lecTBa. Mpu ITOM 0TeUeCTBEHHAN AOKTPUHA
HaxoauTCA MO BAUSAHWEM W3BECTHOMO 3ab6NYXAEHWUA O TOM, YTO NUWb CTPOras OTBETCTBEHHOCTb
NpoM3BoAMTENeN 0TBEYAET NPUHLMNY CNpaBeanuBocTy. Tak, [.E. bOraaHoB NULIET, uTo «peannu3aLms
AUCTPUOYTUBHON (YHKLNN ANNKTHOW OTBETCTBEHHOCTU, HEOOXOAMMOCTb 06ecneyeHus cnpaBeaam-
BOTO pacnpegeneHust 6pemeHn 1 BbIrofbl OT COLMANBHON aKTUBHOCTA 060CHOBbIBAET U HE3BUHOB-
HYI0 OTBETCTBEHHOCTb 32 BPef, NPUYMHEHHBIN AedeKTHbIMY TOBapaMu, pabotamu UAN ycayrami <...>
CnpaseqnBo, 4To6bl NpeanpUHUMaTEn U3BNEKanN NPUBLIbL OT U3rOTOBAEHUSA U NPOAAXM TOBAPOB,
BbINONHEHNUA PabOT U OKa3aHMsA YCYr, HO OQHOBPEMEHHO OHU 0653aHbl U HECTU 6E3BMHOBHYIO OT-
BETCTBEHHOCTb 33 BPeAl, TPUUMHEHHDIN BCeACTBIUE HEAOCTATKOB JAaHHbIX TOBAPOB, PAbOT uiu ycnyr»
(Bogdanov, 2013, 218). Ho, kak NpeKpacHo MOKa3biBaeT 3apybexHas AOKTPUHA, AMCTPUOYTMBHASA
CNpaBefMBOCTL® MOXET BONOLWATbCA He TONbKO B OTBETCTBEHHOCTW 6€3 BUMHbI, HO U B nepepac-
npegeneHny 6pemeHn JOKa3bIBaAHUSA, YUeTe MMYLLECTBEHHOTO NOMOXEHUA JeNIMHKBEHTA U NOTepnes-
wero u np. (Stepanov, 2023).

JlymaeTcs, uTo Kputepuem MOXeT ObiTb He TOMbKO U3BNeUeHNe NPUBLIAN OT TOW UKW UHOW BPEfo-
HOCHOM 1eATeNbHOCTH, HO U CNEfOBaHNE BTOPOMY NPUHLMNY CNipaBeannBocTi . Pon3a, B COOTBET-
CTBUU C KOTOPbIM COLMANbHbIE U IKOHOMUYECKIE HEPABEHCTBA JOMKHbI ObITb OpPraHn30BaHbl TaKUM
06pa3oM, UTO OHM OHOBPEMEHHO (a) AENAIT OTKPLITHIMM AN BCEX AOMKHOCTY U NONOXEHWS B YC0-
BUSAX YECTHOTO PaBEHCTBA BO3MOXHOCTEN; (6) BEAYT K Hanbo/bLIel BbIroAe HauMeHee npeycnesLnx
(Rolz, 1995, 267)"". B KOHTEKCTE OTBETCTBEHHOCTH NPON3BOAMTENEN 3TO 03HAYAET, UTO, C OAAHOM CTO-
POHbI, U3roTOBUTENN, 06N3JAA 3HAUUTENbHBIMU PECcypcamn U BO3MOXHOCTbIO KOHTPOAS 3a Npou3-
BO/CTBOM KaueCTBEHHOI0 TOBapa, JO/MKHbI MPUHUMATb Ha cebs 6onblue OTBETCTBEHHOCTU 3@ NpeaoT-
BpalLeHue 1 ycTpaHeHme fedeKkTos NPoAyKLMn. ITO GYAET CMOCOBCTBOBATD YNYULLEHIIO NONOXKEHNS
HauMeHee NpeycneBlNX NpuoBpeTaTeneid, KOTOPble B MPOTUBHOM C/lyyae MOTYT NOCTPAAATh OT Ae-
(heKTHbIX TOBapOB (MpMHLMN pa3nuuuit). C APYroit CTOPOHBI, BCE LA AOMKHbI UMETb PaBHble BO3-
MOXHOCTH /181 NPUOBpPeTeHIs 6e30MaCHbIX 1 KAUECTBEHHBIX TOBAPOB (PaBEHCTBO BO3MOXHOCTE).

Mpn paccmoTpeHun 060MX NMPOEKTOB AUPEKTUB MOXHO OBHApPYKUTb KaK UYeTKoe cnefoBaHue
npuUHLMNY pasnuumii (o6nerueHne 6pemeHn 4oKasbiBaHKe NPUUMHHO-CNEACTBEHHON CBA3M, NpaBuna

“  Bnepeble JaHHaA 3aBUCMMOCTb yCTaHoBNeHa C. Leiisennom (Shavell, 1980).

“ B OCHOBE 37O/ TEOPUM NEXUT NOAXOA APUCTOTENS, Pa3fNuaBLIEro 06LLYI0 U YACTHYHO (CneuuanbHyio) CNPaBeanuBoCTb.
MocrneaHss, B CBOI0 OUYepefib, PA3AENSETCA HA KOPPEKTUPYIOLLYIO (KOMMYTATUBHYI0) U pacnipeaensiowyio (AuctpuéyTus-
HYI0) CNPABEANMBOCTb. B COOTBETCTBUM C NOCNEAHEN 61ara v BbIroAbl PACIPEAENSIOTCA N0 JOCTONHCTBAM UMM UHOMY KpH-
Teputo, TOTAA KaK KOPPeKTUPYIOLAs CNPABEATUBOCTb TPEBYET BOCCTAHOBIEHNS apU(METUYECKOrO paBeHCTBa (TaK Hasbl-
BAEMOr0 Status quo), HapyLIEHHOTO B pe3ynbTare HeL06POBONBHOTO 06MEHA MEX/Y PABHLIMM CyGbEKTaMM, UTO 03HAUAeT
BO3MelLLeHNe yulep6a, NPUYMHEHHOTO YNIPeUHbIMU AeiCTBUAMM, B NONHOM 06beme (Aristotel, 2020, 143).

0 BnUAHUN Teopum cnpaBeannBocTy k. Pon3a Ha 3apy6exHyio AOKTPUHY AENMKTHOTO NpaBa M. pa6oTy A. PunwTeitHa
(Ripstein, 2004).
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0 PacKpbITUN [10Ka3aTeNbCTB, paclumpeHne o6bema BO3MEILAEMOro Bpefa, NpUBNeYeHne K OTBET-
CTBEHHOCTY HOBbIX CY6bEKTOB 1 Mp.), Tak 1 CO3iaHIe PaBHbIX BO3MOXHOCTEN y npuobpeTtateneii (3ro
AOCTUIaeTca nyTem YCTaHOBNEHUS YHU(ULMPOBAHHOMO PEXNUMa OTBETCTBEHHOCTW Ha TeppuTOpUiU
Bcero EC, a Takxe hopMynnpoBaHua 06A3aHHOCTEN M0 JOMKHOM OCMOTPUTENbHOCTH).

3akntoyenve

EBponeiickoe perynupoBaH1e OTBETCTBEHHOCTH NPOM3BOAMTENEN 33 Bpef, NPUUNHEHHbIN TOBa-
pamu ¢ HefOCTaTKaMu, CKNAAbIBAETCA U3 1BYX YaCTen: HOPM HaLMOHANbHOTO IRNINKTHOMO NpaBa 1 Tak
Ha3blBaeMON TapMOHU3MPOBAHHONW JENNUKTHOW OTBETCTBEHHOCTW 3a Bpef, NMPUUMHEHHbIA BCned-
CTBWe Hel0CTAaTKOB TOBapa, YCTaHOBNEHHON [upekTuBon 1985 I. [ApMOHNU3MPOBAHHAs OTBETCTBEH-
HOCTb CTAIKMBAETCA € 6ONbLINM KONMYECTBOM BbI30BOB BCNEACTBUE NOSIBNEHNS HOBbIX TEXHONOTMIA.
B cTaTbe paccMOTPeHbI WeCTb CYLEeCTBEHHbIX NPOBAEM, BO3HUKAIOLLMX B KOHTEKCTE LudpoBM3aLIMm:
1) YCNOXHEHWe Camux TOBapOB; 2) pacluMpeHine MOCPeAHUUYECKUX LIeNoUeK U MosBNEHNe HOBbIX
MOTEHLMANbHbIX CY6bEKTOB OTBETCTBEHHOCTH, BKNIOUAsA 3) BNaJeNblLieB arperatopos; 4) TpyaHOCTH
B [JOKA3blBaHMM MOTEPNEBLNM Hannuus fedekta ToBapa U NPUUYMHHO-CNEACTBEHHON CBA3N MeX-
[y TaKUM HEAOCTATKOM 11 BO3HUKILIAM BPEOM; 5) NOHATHE Bpeda B LndpoByio 3noxy 1 0cobas ponb
[aHHbIX; 6) OTBETCTBEHHOCTb NPOM3BOAMTENEN 32 TOBAPbI, CHABXKEHHbIE TexHonoruei NI,

OTBETOM Ha 0603HAYEHHbIE BbI30BbI CTaNN NOATOTOBKA W U3JaHWE ABYX NPOEKTOB AUPEKTUB:
[npekTnsbl 06 0TBETCTBEHHOCTM 33 Ul 1 MpeanoxeHnit no nsmeHennio Anpexktusbl 1985 T. MepBas
KacaeTcs OTBETCTBEHHOCTY 33 BPef, MPUUUHEHHBIA TEXHONOTMAMI C Ucnonb3osaHuem WN, Torga
KaK BTOpble NpefHa3HaueHbl 4NA afanTauui OCHOBHOIO UCTOUHWUKA HOPM 06 OTBETCTBEHHOCTU
nponssoguTeneil — Aupektusbl 1985 . — K COBPEMEHHbIM YCNOBUAM. Kak 6b110 YCTaHOBNEHO, NO-
UTN BCE W3 YKA3aHHBIX COXHOCTEN GbIM pelieHbl B pamMKax 3TUX NpoekToB. OCTaeTcs BblpasuTb
HafleXay Ha UX CKopeillee NPUHATUE M MUMNEMEHTALMI0 B HALMOHANbHbIE 3aKOHOAATeNbCTBA
OTAieNbHbIX FOCYAAPCTB.
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CTATbU

[NPABOBAA NNPUPOJIA
METABCEJIEHHOW

A.]. CeBepruH

CaHkT-MeTepbyprckuil rocyAapCTBEHHbIN YHUBEPCUTET
199034, Poccus, T. CaHkT-NeTepbypr, YHuBepcuTeTCKas Hab., 7-9

AHHOTaUuA

B cTatbe paccmaTpuBaeTca BONPOoC O TOM, UTO NpeacTaBnaeT C06017I npaBoBas npupoaa MeTche)'IEHHOﬁ. Me-
TaBCeNneHHada ﬂpe}J,CTaBﬂﬂeT C060I7I CeTb BVIpTyafIbeIX MVIpOB, KOTOpre B Utore 06pa3y}0T CI'IO)KHbII;I 06'beKT
ﬂpaBOBOFO pery!'II/IpOBaHMH B TOM CMbICNe, UTO OHa MOXET perynMpOBaTbcn HOpMaMVI pa3}'llr1l|HbIX 0Tpacne|7|
npaBa. OCHOBHOI;I Lenbo HaCTORUJ,eﬁ CTaTbl ABNAETCA paCKprTI/Ie ﬂpaBOBOI?I ﬂpMpOﬂbI MeTcheﬂeHHOﬁ C TOUYKKN
3peHus npaea. [ins AOCTUXEHUS NOCTABNEHHOM Lienn aBTopoM 6bina pa3paboTaHa CO6CTBEHHAs METOA0MOMS
yCTaHOB}'IEHI/IH I'IpaBOBOﬁ npvlpop,bl, 3aKnyawuwaaca B CONOCTaBNEHUN CXOXKUX C MeTaBCGﬂEHHOﬁ 06'b9KTOB,
HO KOTOpre y)Ke perynwpymcn HOpMaMI/I npaBa. TaKOBbIMMN C TOUKMN 3p6HI/Iﬂ aBTopa ABNAKTCA |/|HTepHeT, Beﬁ-
Cal;1TbI, MHOrononb3oBaTeibCkue OHnaﬁH-BMAQOMprI n BI/IpTyaﬂbHOE I'IpOCTpaHCTBO B LENOM. B Xxoae uccne-
N0BaHUA MeTaBCe/leHHasaA ConoCTaBnAeTca C yKa3aHHbIMI/1 06'bEKTaMI/I ONna BblABNEHUA UX CXOACTB U OTHVILII/II7I.
C 0}.1HOI7I CTOpOHbI, MHOFOFpaHHOCTb METaBCEI'IeHHOI7I no3sonder onpe,qenmb ee C TOUKu 3peHm1 pOCCMﬁCKOFO
npaBa KaK MH¢0pMauMD, 06'bEKT npaBa MHTEHHEKTyaﬂbHOﬂ C06CTBEHHOCTI/I, NNN KaK cpe,qcmo KOMmyHI/IKaLI,I/IVI.
C npyroﬁ CTOpOHbI, [ienaeTca BbiBOA, UTO MeTaBCeNeHHaa CX0Xa Co CpaBHI/IBaeMbIMM 06'bEKTaMI/I NULWb B CaMOIZ
06U.l,€|7| Yyacti, a nx pa3nv|L|m1 ABNAKTCA HACTONbKO CyU.lECTBEHHbIMM, yTo CBefieHune I'IpaBOBOﬁ I'IpI/IpOAbI MeTa-
BCEﬂeHHOﬁ b K OﬂHOMy N3 HUX HEe NO3BONAET B I'IOI'IHOI71 Mepe 0Tpa3I/ITb ee 0C06€‘HHOCTI/I. Ha ocHoBe uccne-
N0BaHUA, aBTOp ﬂpMXOAMT K cnenyloumm BblBOlaM: CI'IELLI/I(bVIKa MeTcheﬂeHHOﬁ no3sonder FOBOpI/ITb 0 H906'
X0AUMOCTHU ee paCCMOTpeHMﬂ KaK BMpTyaI'IbHOFO I'IpOCTpaHCTBa sui generis; MeTaBCeneHHas, BbICTyI'IaH HOBOI;I
NOAUTUYECKOI, IKOHOMMUECKOW 1 COLMANbHON IKOCUCTEMOI, MOXET BbITb PACCMOTPEHA Kak 0C06as Cpefa, B Ko-
T0p0|71 AeﬁCTBVET npaBo (HO dHanornnm C UHbIMKU ﬂpOCTpaHCTBEHHbIMM KaTeFOpI/IHMM). ABTOpOM npennonaraeTca,
yTo naaneﬁmee npaBosoe perynMpOBaHme MeTaBCEﬂeHHOI;I NOMKHO CTpOI/ITbCﬂ C y'-leTOM 3TOr0 MOMeHTa.
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Abstract

Representing a network of virtual worlds, the metaverse ultimately forms a complex object of legal regulation
due to the possibility of its normalization according to the provisions of different branches of law. The present
work sets out to reveal the legal nature of the metaverse from a legal perspective. The selected methodology
for determining its legal nature consists in comparing objects that are similar to the metaverse, but are already
regulated by legal provisions. Such objects include the Internet, websites, multiplayer online video games, and
virtual space in general. In order to identify their similarities and differences, the metaverse is compared to
the specified objects. While the multifaceted nature of the metaverse permits its definition from a Russian
legal perspective as information, as an object of intellectual property, or as a means of communication, the
metaverse resembles the compared objects only in the most general way, while their differences are so signifi-
cant that reducing its legal nature to only one of them does not fully account for its salient characteristics. By
analogy with other spatial categories, but taking into account its specific features, the metaverse can be consid-
ered as a virtual space sui generis. While there is a lack of current legal regulation to support such a conclusion,
future legislation of the metaverse should be built with this in mind.
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BseaeHue

MeTaBCeNneHHy0 MOXHO OMPeaenuTb Kak CeTb BUPTYabHbIX MUPOB, YHKLMOHUPYIOLYIO B pe-
KIMe peanibHOro BpemMeHu 1 coueTatolyto B cebe dmnueckoe u undpoBoe NPOCTPAHCTBO NoCpes-
CTBOM KOHBepreHuun iHTepHeTa 1 Be6-TeXHONOINA anbTepHATUBHON W JONONHEHHON PeanbHOCTeN.
Bonpoc o Tom, 4To OHa NpefCcTaBAseT Co60il C TOUKN 3PEHNS NPaBa, NPAKTUYECKN He paccmaTpuBan-
CSl HW B OTEUECTBEHHOIA, HU B 3apy6exHoil nuTepatype. OfHAKO, Ha Hal B3MMsA, NUWb ONpenenus
ee NpaBOoBYI0 NPUPOAY, Mbl MOXEM CTPOUTb AabHEMLNe PACCYKAEHUA O TOM, KaK JOMKHO OCyLe-
CTBNATHCA €e NPaBOBOE PerynnmpoBaHue.

MocKoNbKy MeTaBCeNIeHHAA K MOMEHTY HanNCaHNs HACTOALWEA CTaTbi HANpPSMYI0 He perynupy-
€TCS HU OAHMM NPABOMOPSAKOM, YCTAaHABNMBATb €€ NPaBOBYI0 NPUPOAY CeayeT MHBIMU METOAAMM,
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ueM NOMCK AedUHUTUBHLIX HOPM. B CBA3M C OTCYTCTBMEM €AMHOr0 OTBETA HA BOMPOC O MeTofe
YCTaHOBNEHUS NPaBOBOI NPUPOABI 06BEKTOB, KOTOPbIE MOKA NPABOM He 0XBAU€eHbl, ABTOPOM 6bina
npeanoxeHa co6CTBEHHAA METOAOMOTNS, NPEANONAralLLas CpaBHeHne MeTaBCeNeHHON C 06bek-
Tamu, NOTEHLMANbHO CXOMUMI C HEl MO CBOEW CYLWHOCTU, HO KOTOPbIE YXe PerynupylTcs fei-
CTBYIOLLMMI HOPMAMK NpaBa. B kauecTBe Takux 06HEKTOB Mbl MOXEM BbifeNUTb BUPTyanbHOe
NPOCTPAHCTBO, A TaKKe «MOAMNPOCTPAHCTBA»: WIHTEpPHET, Be6-CaWT U MHOTOMO/Mb30BATENbCKYHO
OHNANH-UTPY.

YnomsiHyTble «NOANPOCTPAHCTBA» CXOXKM MO LENOMY PAZY MPU3HAKOB: 1) MO BHEWHUM Xa-
PaKTEPUCTUKAM: OHI CBSI3aHbl C KOMMbBIOTEPHBIMU TEXHONOTUAMMU M NpOrpammamu ans IBM, sg-
NSATCA CNOKHBIMI 06BEKTAMM; 2) UX UCMOIb30BAHME MOPOXKAAET CXOXME NPaBOBble NPO6NEMb,
KOTOpble C ONpefeneHHON f0Nel YCNOBHOCTU MOXHO OXapakTepu3oBaTb Kak npobnembl Bup-
TYanbHOro NpaBa; 3) UX (YHKLMOHMPOBAHME He OrpaHNYMBAETCA TeppUTOpUel OAHOMO rocy-
AapCTBa, a NepPecekaeT rocyfapcTBEHHbIE FPaHNLbl, B CBA3M C YeM BO3HMKAKT BOMPOCHI pas-
FPAaHUUEHUA IOPUCAUKLAN U ONpPeAeNneHns NPUMEHUMOro NpaBa — TaKMe Xe, Kakue BCTalT
NPUMEHUTENBHO K OTHOLIEHUSAM, CYLIECTBYIOWMM B PeanbHOM MUPE; 4) UX (YHKLUMOHUPOBaAHME,
Kpome camoro MHTepHeTa, OCHOBbIBAETCA HA WH(OPMALNOHHO-TENEKOMMYHUKALMOHHON CeTH
«NHTepHeT».

MpoBeeM CpaBHUTENbHbIA aHANU3 METABCENEHHOM C YKa3aHHbIMU ABNEHUAMN. MOCKONbKY nC-
CNefoBaHMe NPaBoBON NPUPOAbI NPeANonaraeT yueT CofepXaHnsa NpPaBOoBbIX HOPM, MPaBOBas Npu-
POfa OAHOTO W TOTO e ABMEHNA MOXET 3HAUNUTENIbHO Pa3NNuaTbCs B 3aBUCMMOCTM OT NPaBOBOK
CUCTEMBI, B pamMKax KOTOpoil OHa uccnepyetcs'. C yUeTom OTCYTCTBUS KaKoro-nn6o MexpyHapoaHo-
NPaBOBOO PeryNupoBaHms, B KOHTEKCTE KOTOPOrO BO3MOXHO 6blo 6bl pa3pelwnTb BONPOC O NpaBo-
BOIA NPNPOZE MeTaBCeNeHHOM, OH BYAET MCCNEef0BATbCA B HACTOALLEN paboTe B KOHTeKCTe npasa P,
ecu npaAmMo He BYfET YKa3aHo MHOE.

Jluckyccus

MetaBcenexnas v utepHer

B HayuHoW nuTepatype nop MHTepHETOM O6bIYHO MOHUMAIOT rMo6anbHYl0 CUCTeMy UHOP-
MaLMOHHDBIX CeTeld, NpeHa3HAUeHHYI0 ANA Nepefaul MHGOPMAaLLMK C MOMOLLbI0 KOMMbIOTEPHbIX
cpencTs. MpumeuatenbHo, uto efepanbHblii 3aKoH oT 27 uiona 2006 . 149-O3 «06 uHdopma-
UMK, NHOPMALMOHHBIX TEXHONOTUAX 1 O 3aluTe MHGOpMaLun» (aanee — 3akoH 06 UHGOPMa-
Lnn) He NpefycMaTpUBAeT ONpefeneHins NoHATUA ceTh «MHTepPHeT»?, OrpaHMuNBaACh NNlib ee
OTHECEeHUEeM K Pa3HOBUAHOCTM UH(OPMALIMOHHO-TENEKOMMYHMKALMOHHDBIX ceTei. Takoil noaxon
3aKOHO/ATeNs yOauHO OTPAKAET CYLECTBEHHbIE XapaKTepuCTUKN WHTepHeTa Kak 06bekTa, Ko-
TOPbIA, B CYUHOCTM, NPeACTaBAAET CO60M rMobanbHyl0 CUCTeEMY 06beANHEHHBIX KOMMNbIOTEPHbIX
ceTeil.

' Toka3aTeneH cnefyiowuii ipumep: N0 OTeUECTBEHHOMY 3aKOHOAATENbCTBY XMBOTHbIE MPU3HAKTCS UMYLLECTBOM, TOTAA
KaK 3aKOHOAATeNbCTBO VIHAMM NPU3HAET XUBOTHBIX 0GBEKTAMU XMBOI NPUPOADI. Tak, BbICOKMIA cyz WTaTa YTTapakxaHs
B pewweHny ot 4 nions 2018 . no geny HapasH Ayt bxatt npotus Coto3a VHaum n apyrux dhakTuyeckn NpusHan XUBOTHbIX
cy6beKTOM npasa. PasHuLa NpaBoBOi NPMPOAbI B 3aBUCUMOCTY OT NPaBOBOW CUCTEMbI B HACTOALLEM NPUMEPE BUANTCA
cywecrseHHoi (NARAYAN DUTT BHATT V. UNION OF INDIA AND OTHERS 2018 UTR 613).

2 (ywecTBYIOT NpaBONOPAAKM, YCTAHOBUBLUNE 3aKOHOAATENbHYIO AedhmHULMIO KaTeropuu «VHTepHeT». K HuM oTHOCATCS,
Hanpumep, CLLA (Anisimova A. (2015)).
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B uccnefoBaHuAX, KacalowLMXCs METaBCENEHHOM, BCTPEUAIOTCA Pa3NiNnuHble MHEHUA O TOM, Kakum
06pa3oM OHa JO/KHA ObITb TEXHUUECKM peanin3oBaHa’. 04HaKo HU B OfHOM 13 PAbOT He yKa3blBaeT-
¢, uto VHTepHeT 6yfeT 3aMeHeH MeTaBCceneHHON. HanpoTue, OTMEUAETCS, UTO TEXHONOTUsS MeTaBce-
NEHHON «HaKNafblBaeTca» Ha HTepHET, 0CHOBBIBAETCA HA HEM, MOCKOMbKY Liefblo MeTaBCeneHHoM
AIBNAETCA CO3JaHNe UMMepCuBHOro HTepHeTa". HecnyuanHo B cBoeM foknage Monuuenckas cnyx6a
EBponeiickoro coto3a (ganee — EBponon) onpefenser MeTaBCeNeHHYI0 Kak CneaylolLAi 3Tan passu-
M WHTepHeTa®. Takum 06pa3om, MeTaBCceneHHas npeacTaBnseT cob6oi cnocob nonyueHus AocCTy-
na K (yHKLMAM VIHTEpHET, U ee CreayeT paccMaTpuBaTh CKOpee Kak «napannenbHblit» UHTepHeT:
no-BUAUMOMY, MeTaBceneHHas 1 iHTepHeT byayT COCyLLeCcTBOBAaTb, HO MeTaBCeNeHHas byaet ay6nu-
poBaTb ero cofepxanue (MH(HopPMaLNI0) B UHOW, UMMEPCUBHON® hopMe.

He meHee BaXHbIM OT/IMUMEM WIHTEPHETA OT METABCENEHHON BbICTYNAET OTCYTCTBUE COOTBETCTBY-
lOLLero ypoBHA feueHTpannu3auun. NHTepHeT — 3T0 OTKPbITas W AeLeHTpannu3oBaHHas CeTb, KOTO-
pas rmo6anbHO He NPUHAANEXUT HU OFHON OpraHM3auui’. B CBO ouepesb, METABCENEHHbIe pa3pa-
0aTbIBAIOTCA PA3NNUHBIMU KOMMNAHUAMU, B HEKOTOPBIX Clyyasx — rocyaapcreammd,

Takum 06pa3om, BO-NepBblX, UMMEPCUBHOCTb METABCENEHHON NPUBOAUT K MOSBEHUIO HOBbIX
06LECTBEHHbIX OTHOLWEHNIA MO CPAaBHEHWIO C WIHTEpPHETOM, NOCKOMbKY CO3fjaHNe «HOBOIO NONb30-
BaTeNbCKOro OMbiTa» BbICTYNAET ee Lenbio. Bo-BTOPbIX, OTMEUEHHasA pa3HuLa B AeLeHTpanm3aLmu
NoApa3ymMeBaeT HaNuMe B METaBCENEHHOM ellle OAHOT0 CyObeKTa — ee pa3paboTunka, uto abconioT-
HO HECBOWCTBEHHO WHTepHeTY. B-TpeTbux, BBUAY Pa3nuuuin B TeXHUYECKON NPUPOAE B MeTaBCeNeH-
HOW OTCYTCTBYET LEMbIi PAf OTHOWEHUNA, CBA3AHHBIX C annapaTHbiM obecneueHnem hyHKLUOHNPO-
BaHUA UHTepHeTa (Hanpumep, OTHOLWEHMA NO NOBOAY NPOKNA/AbIBAHNSA IMHUA CBA3M UK CO3AAHUSA
annapatHoil NH(PACTPYKTYPbI UCKNIOUAIOTCA NPUMEHNTENBHO K METaBCeNeHHO). HakoHel, no cyty,
VIHTepHeT npepcTaBnseT CO60M CUCTEMY B3aMMOCBA3aHHbIX KOMMbIOTEPHbIX CeTel, B TO Bpems
KaK MeTaBCeNeHHasd — CeTb B3aMMOCBA3AHHbIX BUPTYanbHbIX MPOCTPAHCTB, CYLLECTBYIOWMX HA OCHO-
Be lIHTepHeTa.

3 Mbl MOXeM 06HapYX!Tb TaKoil noaxoa B 6oMblueid YacTu HayuHol nuTeparypbl (Bhattacharya, et al., (2023), Park & Kim
(2022)), kpome Toro, 06 3TOM TaKke CBUAETENbCTBYIOT NO3ULMM N, paboTatowux B IT. CM., Hanpumep, B3Maabl M. bon-
na u P. Kocrepa: Ball, M. (2021, June 29). Framework for the Metaverse. MatthewBall.co. https://www.matthewball.vc/

“ B 6OMbLMHCTBE Clly4aeB MeTaBCeNIeHHas ONpeensaeTcs UMEHHO Yepes NoHATME «uMMepcuBHOro MuTepHeta» (Ho et al,,
(2023)).

5 Europol Innovation Lab. (2022). Policing in the metaverse: What law enforcement needs to know. Europol.
https://www.europol.europa.eu/cms/sites/default/files/documents/Policing%20in%20the%20metaverse%20-%20

6 QT aHMUACKOro CnoBa immersive, o3Hauatoliero 3 eKT NPUCyTCTBUA, NONHOTO NOTPYKEHNS.

7 VIHTepHeT ABNAETCA OTKPbITOW W ieLLeHTPan30BaHHON CETb0 He B abCOMOTHOM CMbicne. fOCYAApCTBA NPeANPUHUMAIOT
MOMbITKI MOAUMHUTb €r0 CBOEH IPUCANKLMN, CO3AaBAA OTAENbHOE PerynuposaHue (Hanpumep, Tak HasbiBaeMblil Be-
MUKW KNUTAACKMIA (hakpBon, BHYTPeHHsA ceTb KHAP). OfHAKO TakMe OrpaHUueHus He BAUAIOT Ha «06uWuin» MHTepHerT,
a MMeloT MecTo B pamKax OMpefeneHHoN PUCANKLMK: rOCYAaPCTBO, 6NOKMPYS OnpeaeneHHy NHOPMALMIO Ha CBO-
eli TeppuTOpUM (HANPUMeEp, NPU3HAB ee IKCTPEMUCTCKOIA), HE YAANSET ee ABTOMATUUECKY U3 BCEHl CUCTEMDI.

8 OcobeHHO Noka3aTeneH ONbIT a3MaTCKNX CTPaH, KOTOPble MPUHUMAKOT HOPMATUBHbIE AKTbl, CBA3AHHbIE C METABCENEHHbI-
Mu. Hanpumep, MUHUCTEPCTBO NPOMbILWAEHHOCTM W MHGOpMALLN KuTas ony6nukoBano B CEHTABPE NnaH pa3BuTus me-
TaBCeNeHHbIX (CXOAHbIE HOBOCTU MOXHO 06HAPYXKUTL OT FOCYAAPCTBEHHDIX OpraHoB finoHuy u l0xHoi Kopewu) (Xinhua.
(2023, September 10). China unveils action plan to step up metaverse development. The State Council of the People’s
Republic of China. http://english.www.gov.cn/news/202309/10/content_WS64fda9dac6d0868f4e8df594.html).
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YKa3aHHble Pas3nnuuus B CYWHOCTAX WHTEpHeTa W MeTaBCeNeHHOW CBUAETENbCTBYIOT O TOM,
4YTO W NPABOBbIE MPUPOABI UX JOMKHbI 6bITb Pa3NNUHbI. Mbl MOXEM TaKXe NPOCIe[NTb 3TO HA YPOBHE
HOPMaTMBHO-NPABOBOIO PerynupoBaHus. Tak, B POCCUNCKOM 3aKOHOAATENbCTBE VIHTEPHET MOHMU-
MQeTCs Kak MH(OPMaLMOHHO-TENEKOMMYHUKALMOHHASA CETb, HO METaBCeNeHHas He SBAAETCS TaKoi
ceTblo. CnefioBaTeNbHO, K HEll He MOTYT ObITb NPUMEHeHbI, Hanpumep, HopMbl PeiepanbHOro 3aKoHa
ot 7 mions 2003 1. N2 126-03 «O cBA3U», perynupyiowine BONPOChl CO3AAHNS W IKCNAYATALNUN NMNHUIA
CBA3MN.

C yueToM U3M0XKEHHOTO Mbl TPUXOAMM K BbIBOAY, UTO METABCENEHHAs MO NPaBOBON NPUPOAE UH-
(hOpPMaLMOHHO-TENEKOMMYHUKALMOHHON CETbI0 He ABNAETCS, T.e. MeTaBCeNeHHasn i IHTepHeT — pas-
HOMOPSAAKOBbIE ABNEHUS.

MeraBceneHHas 1 Beb-caiT

Mbl onpegenunn, uto MeTaBCeNeHHAs MOMXeET (DYHKUMOHWPOBATb TOMbKO Ha OCHOBE CETH
«HTepHeT». Mexay Tem CauT B CeTU «UHTepPHET» ABNAETCA OfHOW M3 CTPYKTYPHbIX efuUHML,
WHTepHeTa. B 3T0M CBA3N BO3HMKAET BOMPOC: MOXHO MM PAacCMaTpUBaTb METABCENIEHHYI0 KaK 0CO-
6Y10 Pa3HOBMAHOCTb Beb-canTa?

Mop «Be6-callToM» 06bIYHO MOHMMAIOTCS JaHHbIE, HAXOAALMECA B CETU «IHTEPHETY NOJ YHUKaNb-
HbIM afipecom, A0CTYN K KOTOPbIM OCYLLECTBASETCA C NOMOLLbI0 6pay3epa. OTeuecTBEHHOE 3aKOHOa-
TeNbCTBO NOHUMAET M0J CANTOM B CETU «NHTEPHET» COBOKYNHOCTb MPOrpamm (1 nHOM MHdopMaLm)
Ans 3BM, 10CTYN K KOTOPbIM OCYWIECTBNAETCA Uepe3 ceTb «NHTEPHET» N0 JOMEHHOMY UMeHN 1 (unn)
CeTeBbIM aipecam, KoTopble No3BONAIOT WAEHTUDULMPOBATh CailT (CT. 2 3aKoHa 06 UH(OpPMaLMH).
Takum 06pa3zoM, CyLIHOCTb Be6-caiTa — UH(OpPMaLMsa (JaHHbIe), HAaXOAAWAACA B CeTU «NHTEpHET»
noz YHUKaNbHbIM Be6-afpecom. ITo onpefeneHne NPU3HALTCA U Ha MeXAYHAPOAHOM yYpoBHe®. BBuay
3TOr0 CXOACTBO BeH-CAlTa M METABCENEHHOM NPOABNAETCA B TOM, UTO Ka/ablil U3 06BEKTOB Npef-
CTaBNAET CO60M COBOKYNHOCTb nporpamm (MHoi uHdopmauun) ana IBM. CnefoBatenbHo, Beb-canT
1 METaBCeNeHHas CYLHOCTHO CXOMM, MOCKONbKY NPeACTaBAAIOT C060i HopMaLuto. bonee Toro, 3ta
CYLHOCTHAs CTOPOHA Be6-calTa OTPaXeHa B CT. 2 3aKoHa 06 MH(opMaLMK.

CX0ACTBO BE6-CAilTa U METABCENIEHHOW OBHAPYXMBAETCA U HAa YPOBHE OOLWECTBEHHbIX OTHO-
WeHui. Tak, 06LeCTBEHHbIE OTHOWEHUS, BO3HUKAlOLUIME NO NOBOAY WCMOMb30BaHUS BeH-CaNToB,
MHOTFOUMCNIEHHbI U MOTYT CKNaAblBaTbCA MEXAY Pa3NUUHbIMU CyGbEKTaMU: NONb30BATENSMU CANTa,
BnajienbLiem Be6-caiTa u ero noceTuTensmMu, BnagenbLem Be6-canTa n npoBangepoM XOCTUHIA. ITn
OTHOLIEHNA MOTYT BO3HWKATb [NA Pa3HbIX Lienie: couunanbHblx (4atbl, GOPYMbI), IKOHOMUUECKIX

°  Be6-CailT YMOMMHAETCA B LENOM psae AuUpekTus EBponeiickoro cowsa, cm., Hanpumep: Directive 2011/83/EU, The
European Parliament and the Council of 25 October 2011 on Consumer Rights amending Council Directive 93/13/EEC and
Directive 1999/44/EC of The European Parliament and of the Council and Repealing Council Directive 85/577/EEC and
Directive 97/7/EC of the European Parliament and of the Council Text With EEF Relevance, 2011 0.). (L 304/64); Directive
2016/2102 EU of the European Parliament and of the Council of 26 October 2016 on the Accessibility of the Websites and
Mobile Applications of Public Sector Bodies, 2016 0.). (L 327/1). Kpome Toro, ynotpe6ieHue ykasaHHOTo TepMiHa B CX0-
KEM KMloue 06HapYKMBAETCA B JOKNAfAX W APYTMX AOKYMEHTaX TaKX MeXAYHApOAHbIX OpraHn3almil, kak BcemupHas
OpraHu3aums MHTennekTyanbHoi cobcteennocti (World Intellectual Property Organization (WIPO)) n MexayHapoaHbli
coto3 anekTpocea3u (International Telecommunication Union (ITU)) (nanee — MC3), cm., Hanpumep: WIPO. Standard ST.90.
Recommendation for processing and communicating Intellectual Property data using Web APIs (Application Programming
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(MHTepHeT-Mara3uHbl) 1 T.1. Kpome TOro, OHN MOTYT BO3HUMKATb MO MOBOAY Pa3NUUHbIX acMeKToB
(hYHKUMOHNPOBaHNS Be6-calTa: NporpaMmMuUpoBaHus, 3anycka, M3meHeHus. NMofo6Hbie 061LeCTBEH-
Hble OTHOLIEHWA MOTYT CKNablBAaTbCsA 1 B paMKax MeTaBCENEHHON, MOCKOMbKY OHa, KaK 6bino ykasa-
HO paHee, NOfpa3ymMeBaeT Co3AaHne MMMepPCUBHOTO VIHTepHETa, a ClefoBaTeNbHO, U €ro Cofepxa-
HUA — Be6-CaINTOB. ITO NO3BONAET YTBEPMHAATD, UTO B CBOEI OCHOBE U NPaBOBbIE NPUPOAbI Be6-CalTa
11 METaBCeNeHHOMN CXOXM.

Tem He MeHee MeX[y Be6-CalToM U MeTaBCeNeHHOM ecTb U pa3nuuns. Bo-nepsbix, 4OCTyN C No-
MOLLbO CETEBOrO afipeca UM AOMEHHO0 UMeHU, ABNSIOWNACS HEOTbeMNEMON YacTbio BE6H-CaTa,
He COOTBETCTBYET KOHLENLWN METAaBCENEHHOM, NOCKONbKY OHA camMa Mo cebe ABNAETCS Henocpes-
CTBEHHO CNOCO6OM NonyyeHns AocTyna K yHKunAmM cetn «MIHTepHeT» 6e3 NpuBA3KK K CETEBOMY
anpecy. Bo-BTopbIX, C KOHLENTYaNbHON TOUKM 3peHUS MeTaBCeNeHHas NPeTeHAYeT Ha CTaTyC «napan-
nenbHoro MHTepHeTa», CNefoBaTeNbHO, OHA [O/MKHA BK/KOUATb B CEOA U €ro CTPYKTYpHble eANHNLbI.
B 3TOM nnaHe cornacumcs ¢ M.A. POXKOBOW, OTMEUAIoLLEN, UTO MeTaBCeNeHHan BPSAA u 6YAET OKOH-
yaTenbHO M36aBneHa OT TaKOW COCTaBNALWEN, KaK Be6-CallT'. B-TpeTbux, MeTaBceneHHan npeq-
CTaBnseT co60i 6onee CNOMHbIA 06BEKT, UeM Be6H-CalT, NOCKONbKY NOCNeAHME, N0 KpaliHeil Mepe
Ha CerofHs, He MOryT no3BonuUTb cebe, Hanpumep, CO34aBaTb «BUPTYasbHble paboune mecta»”,
UTO B METABCENIEHHOM, HANPOTMB, ABNAETCA BO3MOMXHbIM.

B cBA3M € 3TM BO3HMKAET BONPOC: 3aTparnBaloT /v 3TV pa3nnumus BONPoC 06 06LHOCTYM NPABOBbIX
npupoa Be6-canTa u MeTaBceneHHoM? Mbl BUAMM, UTO, C OJHON CTOPOHbI, BE6-CalT pacCMaTpUBaeTCs
Ha ypoBHe NpaBa B kauecTse MHAOPMALMKU 1 YTO MeTaBCeNeHHas TOXe npeacTaBnset cobomn nHdop-
maumto. C Apyroit CTOPOHbI, TEPMUH «UH(OPMALMA» XapaKTepuU3yeT NPaBoByl0 NPUPOAY MeTaBce-
NEeHHON B 06061LEHHOM Bij€, HO He PaCKPbIBAET NOMHOCTbIO ee cneunduki. Takum 06pa3om, Heob-
XOMMO AanbHeillee CPaBHEHNE METAaBCENEeHHOM C APYrUMU 06beKTaMi B MoUCKax 6onee TOUHOrO
0TBETa Ha BONPOC 0 ee NPaBOBO NPUPOAE.

B npakTuueckom nnaHe O6WHOCTb NPaBOBbIX NPUPOA MeTaBCENEHHON U Be6G-cailTa No3BonseT
NpeanonoXmTb, uTo, CKOpee Bcero, B byaylieM Ha MeTaBCceNeHHble 6yaeT pacnpoCTpaHeHO HOp-
MaTMBHOE perynupoBaHue B o6mactu MHGOPMALMKM: 3anpeT Ha PacnpoCTPaHeHUe 3KCTPEeMMUCT-
CKMX MaTepuanoB u T.j. O4HaKo NocKonbKy MHGopmauus — 0606LeHHasn XapaKTepucTUka npaso-
BOW NpuUpofbl MeTaBCeNEeHHOM, yTOUHEHME NPaBOBOW NPUPO/bl METABCENEHHOM CNOCOBHO NPONNTD
CBET Ha TO, KaK OTHOLIEHNS N0 NOBOAY MeTaBCENEHHbIX BYAYT PerynupoBaTbcs B GyAylLEM B NHbIX
acnekTax.

MeTtaBceneHHas M MHOToNo0/1b30BaTeNbCkas OHJTalH-Urpa

B nutepatype BCTpeyaloTcs pasnnyHble MHEHNA 0 TOM, YTO ClIeAyeT NOHMMATb NoJ BUAEOUTpamu™,
CornacHo KemOpPUAXCKOMY COBapio MOA BUAEOUTPOI MOAPA3yMeBAETCA «Urpa, B KOTOPOU UrpoK
yNpaBnAeT ABMXKYWMMUCA KAPTUHKAMM HA 3KpaHe, HAXWUMas Ha KHOMKu». B meanadunocodckom

B pa6ote, haKTUUECKMe OTMEUAETCS, UTO Be6-CailThl 6YAyT COCTABAATH CTPYKTYPHbIE eANHNLbI MeTaBceneHHoi (Rozhkova,
(2022)).
370 NpAMO YKa3biBaeTcA B odMumManbHoin cTpaterun «MeTaBcenenHas [ly6as», ony6nukoBaHHoi Ha caiite Mpasu-

2 He yraybnasch B AUCKYCCUM, KacalowWwmeca pasrpaHiueHns o6UlenpuHATLIX B UTepaType TepMUHOB «KOMMblOTEpHas
Urpa» u «BUAGOUrpa», OTMETUM, UTO BTOPOI TEPMIH, N0 HaLIEMy MHEHWIO, NPEANoYTUTENeH BBUAY TOTO, UTO OH He UC-
K/louaert, Hanpumep, mobunbHbie urpbl (Ovcharov, (2021)).

CTATBU i


https://u.ae/en/about-the-uae/strategies-initiatives-and-awards/strategies-plans-and-visions/government-services-and-digital-transformation/dubai-metaverse-strategy
https://u.ae/en/about-the-uae/strategies-initiatives-and-awards/strategies-plans-and-visions/government-services-and-digital-transformation/dubai-metaverse-strategy
https://u.ae/en/about-the-uae/strategies-initiatives-and-awards/strategies-plans-and-visions/government-services-and-digital-transformation/dubai-metaverse-strategy

Digital Law Journal. Vol. 4, No. 4, 2023, p. 36-53
Aleksandr D. Severgin / Legal Nature of the Metaverse

AMCKYpCe BUAEOUTPbl BOCMPUHUMAKTCA Kak Pa3HOBUAHOCTb HOBbIX Meanal. B KOHTeKCTe coumans-
HbIX HayK aBTOPbI MOHUMAIOT NOA HUMU UTPbl, B KOTOPblE BO3MOXHO UrpaTh C NOMOLLbI0 ayANOBU3Y-
aNbHBIX YCTPOICTB 11 B OCHOBE KOTOPbIX MOXET NeXaTb CIOXeT". B NpaBOBOM AMCKYPCe Takxe npes-
NPUHMMAIOTCA NONBITKI AaTb ONpeAeneHune NOHATUI0 KOMNbIOTEPHON Urpbl. Hanpumep, A.A. Bacunbes
1 10.B. MeyaTtHoBa onpeaensoT BUACOUrPY KaK MHTEPAKTUBHDIN MyNbTUMEAUIAHBIA NTPOAYKT, COCTON-
NV 13 Pa3HOPOAHBIX PE3yNbTATOB UHTeNeKTyanbHoi aestenbHoctu (Vasil'ev & Pechatnova, 2021).
Kak oTmeuaeTcs B ny6nukauum «MpaBoBOW CTaTyC BUAEOUIP: CPAaBHUTENbHBIA aHaNU3 HaLMOHaMb-
HbIX MOAXOAO0BY», BBUAY MHOr006pa3ns BUAEOUTP HEKOTOPbIe aBTOPbI YTBEPKAAIOT, UTO EAMHCTBEH-
HOe 06befuHsIoLee MX 3B€HO — TOT (haKT, UTO BCE OHM 3aMyCKAIOTCA C MOMOLLbID KOMMbIOTEPHON
nporpammbi®.

Takum 06pa3om, OCHOBY BMAEOUTP KaK 0ObEKTA COCTABASIOT CamMa Urpa B KYNbTYPHOM CMbICE;
BO3MOXHOCTb YUYacCTIA B Mrpe NULb C NOMOLLbI0 TEXHONOTMYECKMX CPEACTB, A Takke hopmupyemoe
«UrpOBOE BUPTYaNnbHOE MPOCTPAHCTBOM®, MO3TOMY BUAEOUrPbI B LEAAX HACTOAWEN PaboTbl MO-
ryT 6bITb ONpeAeneHbl Kak Co3faHHble KOMMbIOTEPHbIMU CPEACTBAMU BUPTYANbHbIE CPEfbI, UMEtOLLMe
BU3Ya/lbHYI0 COCTABAALLYIO M (DYHKLMOHUPYIOLLME HA OCHOBE UTPOBbIX MexaHuK (npasun).

B cBOI0 Ouepenb, 3akOHOAATENbHOE OMpeAeneHUe BULEOUrP OTCYTCTBYET B HOMbWMHCTBE Npa-
BONOpPAAKOB, U PO He sBnseTca ucknoueHnem. OfHaKO UX NPaBoOBas NPUPOAA BCe e MOXET ObiTb
yCTaHoBNeHa. Kak cnpaBesnnBo 0TMeYaeTcs B NATEPATYpe, BUAEOMIPbI MMEIOT YETbIPE KOUEBbIX
acnekTa Ans NpaBoBOM KBANU(UKALMN: OHU ABNAIOTCS Pe3yNbTaTOM UHTENNEKTYaNbHON feATeNbHO-
CTH, NHopMaLen, COBCTBEHHO MIPON 1 CPeACTBOM KOMMYHUKaLMK. CnefoBaTenbHo, BUAEOUTPbI
BbICTYNAKT 06BEKTOM perynMpoBaH1s MHPOPMALMOHHOTO 3aKOHOAATENbCTBA U NpaBa UHTENNEKTY-
anbHOM CO6CTBEHHOCTY. Tak, COAEPXaHMe BULEOUTPbI MOXET KBANNGULIMPOBATLCA Kak HAOpMALMS
no CT. 2 3aKoHa 06 WHhopmaLuK'e. B acnekTe npaBa WHTENNEKTYanbHOW COHCTBEHHOCTU OHU MO-
ryT 6bITb KBANUQULMPOBAHDI Kak CNOXHbIe 06beKTbl No CT. 1240 TK PO®. Uto KacaeTcs npaBoBOM
KBanMGUKaLMM BULEOUTPbI B KAUECTBE UPbl, TO OHA XOTA M UMEET 3HaueHue Ans Npasa B MeTo-
AONOTNYECKOM KOHTEKCTE — B BOMPOCAX COOTHOLIEHUS BUPTYANbHOTO M PEanbHOro™, Ho He UMeeT

B TaKol NMOAX0A OTPAXAETCA B OTEUECTBEHHDIX 1 3apybexHbix nccnenosaxusx (Galanina & Vetushinskij (2019), Vetushinskij
(2015), Bogost (2011)).

3aMeTIM, YTO CIOXKET ABNSAETCA CKopee «haKynbTaTUBHbIM» NPU3HAKOM BIAEOMTPbI, XOTA, 6ECCNOPHO, UTO B 6ONBLINHCTBE
Bueonrp oH npucytcTayer (Frasca, (2004), Esposito, (2005), Nilsson, et al (2023)).

5 Ramos, A., Rodriguez, A., Lopez, L., Abrams, S., & Meng, T. (2013). The Legal Status of Video Games: Comparative Analysis
in National Approaches. WIPO. https://www.wipo.int/edocs/pubdocs/en/wipo_report_cr_vg.pdf

B 3TOM K/loue CNeflyeT 3aMeTUTb COLMOKYNBTYPHbIE MCCNEN0BAHMSA BUAEOUTP, CNOCOGCTBYHOLLME NO3HAHMIO MX NPABOBOW
npupoapt (Uygaj (2007), Lobanova (2022)).

7 3ameTuM, 4To NPaBUIA UTPbl BO MHOTOM MOTYT PaCcCMaTpuBaTbCA Uepes Npusmy CTpYKTypbl Hopm npasa (Arkhipov (2015)).
®  MaxopTos, C. (2022, 22 Hos6ps). MoAxoabl K perynupoBaHuio BHYTPUUTPOBOA COBCTBEHHOCTI 11 060POTY UrPOBOI BaNIOThI
B CTPaHax Mupa. HayuHo-TexHuueckuit ueHTp OMYM «TPULy. https://rdc.grfc.ru/2022/11/game_property_regulation/

B uensix 6onblueit 06bEKTUBHOCTY OTMETUM, UTO AAHHASA NO3ULMA ABNSETCA AUCKYCCMOHHOM. CylLLeCTBYeT HECKOMbKO Noa-
XO/10B K NPaBoBOil NpUpoje BUAEOUIp: KaK K nporpamMmam ana IBM unu 6asam aanubix (Roshchenko, 2022); kak K cnox-
HbIM 06bekTam (Gabysheva & Mutalieva (2019) n pag apyrux). ABTOp NpuaepMBAETCA BTOPOIl MO3NLMM, NOCKONbKY BU-
[E0Urpbl B EACTBUTENBHOCTY ABNAKOTCA «UeM-TO 6ONbWIUMY, YeM NporpamMmbl Ans IBM, NOCKONbKY BKOUAIOT B ce6s
WHbIe Pe3ynbTaTbl MHTENNEKTYanbHON AEATENbHOCTI: OT CIOXETA U NepPCOHAXEN [0 My3biKaNbHOTO CONPOBOXAEHIS U TPpa-
(hnueckoit cocTaBnsatoLLen.

B nuTepatype NpuBOAMTCA B NpUMEp CReayIowyMii BONPOC: MOTYT M MHOFOMONb30BaTENbCKME PONEBbIe UIPbl ¢ 06s3aTeNb-
HbIM NPaBUAOM 06 OTbIrpbie ponu (Npasuna, NpeaycMaTpUBalOLMe AEACTBIAA U Peub TOMKO OT INLA BOOBPAKAEMOT0
nepcoxawa — roleplay enforced) nognapatb nog Tpe6oBanms nHGOPMaLMOHHOTO 3aKoHoaaTenbcTea? (Arkhipov et al., 2023).
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NPUHLMNNANBHOTO 3HAYeHUA ANS ONpefeneHns NPaBoBOI NPUPOAbl METABCENEHHOM, MOCKONbKY
NOCNeAHAs He ABAAETCA UrPou, uTo GYAET yKa3aHo fanee. YTo KacaeTcs KOMMYHMKATUBHOTO Kaue-
CTBa BUAeOUrp, To HEOOXO[MMO OTMETUTb CeaytoLLee.

Mo HaweMy MHEHUI0, TONbKO 0cobas Pa3sHOBUAHOCTb BUAEOUTP — MHOTOMOMb30BaTENbCKUE OH-
NaiH-nrpsl — BbICTYNAET B KauecTBe CPeAcTBa KOMMYHUKALMW, NOCKOMbKY WX OTMMYAIOT yyacTue
B UTPOBOM MpOLECcce HeonpefeneHHoro KonmMyecTsa UrpoKoB, MeXay KOTOPbIMU MPOUCXOANT B3au-
MOfIENCTBIUE U €CTb TEXHUUYECKas BO3MOXHOCTb 06LeHMs?, B CBA3M C 3TUM pa3paboTUMK MHOTONOMb-
30BaTeNbCKOM OHMANH-UTPbl MOXET 6bITb KBaNM(NULMPOBAH B KauecTBe OpraHM3aTopa pacnpocTpa-
HeHus uHdopmaummn ana Lenei ct. 10.1 3aKkoHa 06 uHdopmaumu?.

C yueTom 3TOro CXOACTBO MHOFOMONb30BATEIbCKON OHMANH-UTPbl M METABCENEHHOI 0OHAPYKINBA-
ercs B cnegyioem. Bo-nepsblX, OHM NO3BONAIOT Yy4aCTBOBATb B HUX HEOMPEAeNeHHOMY Kpyry nosb-
30Batenen uepes UUGpoBble penpeseHTaLyun — aBatapbl. Bo-BTOPbIX, METaBCeNEHHAs U OHMANH-
Urpbl NPeANONarakT Hauune OTHOLIEHNIA, BOSHUKAIOLWLMX UCKNIOUMTENBHO KBHYTPUY» HUX, HANpumep
Nno NoBOAY BUPTYaNbHON COHCTBEHHOCTU. B-TpeTbuX, B KAKAOM Cyuae CyLeCTBYET BOIMOXHOCTb
B3aNUMOAENCTBUSA MEXAY NOb30BaTENSMU.

CXOACTBO MHOFOMONMb30BATEbCKUX OHNANH-UTP M METABCENIEHHON Kak O6beKTOB Mo3BONseT
caenatb BbIBOA O 6MM30CTM WX NPABOBbIX Npupop. Tak, METaBCENEHHas MOXET 6biTb KBanuduLm-
poBaHa B KaueCTBe 06bEKTA MHTENNEKTYanbHON COOCTBEHHOCTH, NOCKOMbKY, KaK U MHOTOMO/b30Ba-
TeNbCKAs OHMaNH-Urpa UK Ntobas apyras BUAEOMTPa, OHA NPEACTaBAAET CO60I CNOXKHbIA 06BEKT
No CMbICNY PAWOAHCKOr0 3aKOHOAATENbCTBA, BK/OUYAA B CeHA HECKOMbKO OXPaHAeMbIX pesynbTa-
TOB WHTENNEKTYaNbHON JeATeNbHOCTI: Nporpammy ans IBM, 6a3bl faHHbIX, 06BEKTbI CMEXHbIX NpaB
1 Ap.2 Bonpocsbl BUPTYanbHOI COBCTBEHHOCTU B 060MX Cyuanx OpManbHO OTBEUAKT NpU3HAKaM
LNpoBbIX NPaB, 3aKpenneHHbIX B CT. 1411 TK PO, uTo, B CBOIO 0uYepefb, 03HAUaeT NPUMEHUMOCTb
3TUX NONOXEHUIA K COOTBETCTBYIOLLEMY UMYLLECTBY W JONOHUTENBHO MOXET YKa3blBaTb HA CXOACTBO
UX NPaBOBbIX NpUpoa%. MeTaBceneHHasn 1 MHOTONONb30BATENbCKAA OHMANH-UTPa MOTYT 6bITb KBa-
NUNULMPOBAHDI B KAUeCTBE MHGOPMALMK, @ UX Pa3paboTunkm — B KaUeCTBE OPraHU3aTopoB pac-
npocTpaHeHns nHdopmaLun. YkazaHHoe AeMOHCTPUPYET, YTO NPaBOBble NPUPOAbI METABCENEHHON
1 MHOrOMONb30BATE/bCKIUX OHNANH-UIP CYWHOCTHO CXOXM. OfHAKO MEXAY HUMI CYLLEeCTBYIOT U Pa3-
NNYKSA, KOTOPbIE He NO3BONAT B NONHOW Mepe roBOPUTb 06 MAEHTUUHOCTI X TPABOBbIX NPUPOA.

2 Tlo 60MbWOMY CYETY MMEHHO 3TU XapPaKTEPUCTUKN BbIZENAKT MHOTOMONb30BATENbCKYIO OHNANH-UIPY OT WHBIX BUAOB
(Buribaev & Gachina, (2021)).

2 06 3TOM CBUAETENbCTBYET NPaKTUKa POCKOMHAA30pa, KOTOPbINA B 2023 . BKNOUMA KomMnaHuio “Proxima Beta” B peectp
0praHu3aTopoB pacnpocTpaHeHns MHGOpMaLmMu. BmecTe ¢ Held B nepeyeHb nonana Buaeourpa usgarens “PUBG Mobile”,
KaK COOTBETCTBYIOLAA NH(OPMALMOHHAA cucTema. [lobaBneHne pa3paboTunka MHOTONOb30BaTENbCKON OHNANH-UTPbI
CBA3aHO C TeM, UTO Cama OHMAWH-UrPa COOTBETCTBYET NpU3HaKaM MH(OPMALMOHHOW CUCTEMbI, KOTOpas npeaHasHaue-
Ha A pacnpoctpaHeHuns uxdopmaumn (Begomoctu. (2023). POCKOMHAA30p BHEC BULEOUTPY B PEecTp pacnpocTpaHu-
Teneit uHdopmauuu. CeteBoe m3gaHue Begomoctu. https://www.vedomosti.ru/technology/news/2023/10/27/1002849-

% 06palanch K HayYHOI NUTepaType, OTMETUM, YTO ellie HoNee TOUHO METABCEEHHDIE 1 BUAEOUTPbI C TOUKW 3pEHIS NpaBa
WHTENNEKTYaNnbHON COBCTBEHHOCTU MOTYT 6biTb KBANNMULMPOBAHBI KaK MYNbTUMEANiIHbIE NPOAYKTbI, KOTOPbIE YTOMUHA-
loTcA B CT. 1240 TK PO. Mo mHeHuio E.C. KOTeHKO, MynbTUMEANIHBIA NPOAYKT 06NafaeT Cefy oMM XapakTepucTukamm
B COBOKYMHOCTY: CIOXHOCTb, BUPTYaNnbHOCTb W MHTEPAKTUBHOCTb. Hanuume BCex 3TMX NPU3HAKOB TEOPETUYECKN AAeT
0CHOBAHWA NONArarb, YT METABCENIEHHAA U BUAEOUrPA MOTYT PACCMATPUBATLCA B TakoM Knioue (Kotenko, 2010).

% (OTMeyaeTcs, 4To B COOTBETCTBUM €O CTaTbel 1411 TK PO K uudpoBbiM NpaBam MOryT OTHOCUTCS M0Gble 06BEKTHI, NOMe-
leHHble B unhpoBOE NPoCTpaHCTBO (Zverev (2022)).
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B nuTepatype cnpaBeAnnBO OTMEUAETCS, UTO «MOHSATUE METABCENIEHHOW Heobs3aTeNbHO nepecekaet-
€Sl C MOHSATMEM MHOFOMONb30BATE/NbCKOW KOMMBIOTEPHOM UFPbI» U UTO «KOMMbKOTEPHBIM UrPaM, B OTIMYME
OT HEUrPOBBbIX BUPTYaNbHbIX MUPOB 1 METABCENEHHDIX, PUCYLLM CBONCTBA, XapaKTepHbIe ANs UHbIX BU0B
WUrp B UENOBEUECKOW KyNnbType». [lenCTBUTENbHO, KOHLIENTYaNbHO METABCENeHHas He Npecnefyet «pas-
BNEKaTe/bHYIO» LieNb, KOTOPas COCTaBNSET OCHOBY GOMbIUMHCTBA MHOOMOMbL30BATENbCKUX OHNANH-UTP™.
OT1Anums 06HapYXMBAIOTCA B (YYHKLMOHANIbHOM MNAHe U B LIENsX UCMOoNb30BaHMA. Tak, cam (haKT Hanuums
«HEUrpoBbIX» NPOCTPAHCTB B METABCENEHHOI NO3BONSET CAENATb BbIBOZ, UTO NOCNENHIUE HEOOA3aTENbHO
BbINOMHAT (OYHKLMAN UTP U HE CO3AAIOTCA TONMbKO NS PasBieueHunin. B T0 e Bpems Mbl MOXeM 06Ha-
PY)XUTb, UTO MeTaBCENeHHas BKIIOUAET B CeO «MrPOBble MPOCTPAHCTBA», KOTOPbIE (haKTUUECKM SIBSIOT-
€5l MHOrOMONb30BATE/bCKUMI OHNANH-UTPAMIA. ITO MPUBOAMT K MbICIN O TOM, UTO METABCENEHHAs 1 MHOTO-
MONb30BaTENbCKINE OHNANH-UTPbl — 0GBEKTbI PA3HOMO NOPAAKA.

[ipyrum 3HauMMbIM OTAIMUMEM METABCENIEHHOM OT MHOMOMONb30BaTeIbCKON OHMANH-UTPbl ABNSET-
cs 6onee TeCHas CBA3b C peanbHbIM MUPOM. BONBLIMHCTBO MHOTOMO/b30BATENbCKUX OHNANH-MIP TaK
UAN MHAuYe NPefnonaraloT «HeCcepbe3HoCTb»?. MeTaBCeNeHHas ke CTpemMuTca CTatb 6onee «ce-
Pbe3HbIM» 06BEKTOM, OTPAXas B TOM UMC/e 0ObEKTbI MUPA PeanbHOro, YTo B pesynbraTe NpUBOAUT
K TOMY, UTO 3HAUUMOCTb N1 UeN0BeKa 06LIECTBEHHbIX OTHOLIEHN, CKNAfbIBAIOLLMXCA B METABCE/EH-
HOW, CTOPOHON KOTOPbIX OH IBNAETCA, CTAHOBUTCA CONOCTABUMOIA CO 3HAUMMOCTbIO N1 HErO aHano-
TMYHBIX OTHOLUEHWIA B PeanbHOM MUpe.

0TnnumMa 06HAPYKMBAKTCA U HA YPOBHE OGLLECTBEHHBIX OTHOLWEHUN, BO3HUKAIOWMX NO MOBO-
Ay 06beKToB. Bo-nepBblX, N0Nb30BaTe/Ib MHOTONOMb30BaTENbCKOW OHNANH-UIPbI HE MOMXET BbIATM
3a ee «npefenbl», 0CTaBasACh B PaMKax COOTBETCTBYIOWLEr0 NPUIOXEHIS; METaBCeNeHHas, HanpoTuB,
NMeeT TaKylo 0CO6EHHOCTb, KaK (DYHKLMOHANbHAS COBMECTUMOCTb (BO3MOXHOCTb Nepexoda Mexay
ee «NoANPOCTPAHCTBAMI»), UTO TAKIKE NOPOXAAET HOBbIE OTHOWEHMUAY. BO-BTOPbIX, METABCENEHHAS
npeanonaraeT BO3MOXHOCTb MOABAEHUS B HEW OTHOLIEHWIA, KOTOPblE He MOTYT BO3HUKATb B MHOTO-
nonb30BaTeNbCKUX OHNANH-MIPaX, 3a CYET Bonee WMPOKOro (yHKLMOHANA: NOCNefHNe MMEKOT Orpa-
HWUYEHHbIN (YHKLMOHAN, OCHOBAHHbIM Ha NpaBunax Urpbl. MeTaBceneHHble KOHLENTYanbHo BbIXOAST
3 3TV npegenbl, NPeAOCTaBAsAs, HaNPUMep, NPaBo NONb30BAHMSA MYHULMNANbHBIMU U TOCYAAPCTBEH-
HbIMU ycnyrammu®,

% Camutos A. (2022, 11 mas). letimdupekmop Final Fantasy XIV o pazHuue mexdy MMO u memaecenexHbimu: «Memaeépc

% Kputepun «cepbesHoro — HecepbesHoro» NPUMEHNTENbHO K JaHHOMY MEepeyHto BOMPOCOB 03HAYAOT BOMPOC Hannuus
WK OTCYTCTBUS COLMAINBHO-BAMIOTHON LIEHHOCTM NPEeAMETa 06LECTBEHHbIX OTHOWEHNA AN1A ONPeAeNeHns ceMaHTuye-
ckux npegenos npasa (Arkhipov (2019)).

7 Hanpumep, undpoBas penpeseHTauus — aBatap, — 6yayun eAUHON Ans BCeil METaBCENEHHON, NePEHOCHT C COBOM COOT-
BETCTBYHOLME aKTUBbI, JO6bITbIE, HANPUMep, B NTPOBOM KMOANPOCTPAHCTBE, B APYrile «NOANPOCTPAHCTBAY, U Te COXpa-
HaTCA npu nepexoze (Ponkin (2023)).

% Hanpumep, B O%HON Kopee, NnaHupyloLed 3anycTuTb COBCTBEHHYI0 METABCENEHHYIO, B KOTOPOI COMMACHO Mpecc-penu-
3y CMOTYT YuacTBOBaTb BCe enaowme (NPesnonaraeTcs, uto B 370/ METABCENEHHON BYET BO3MOXHOCTb OCYLIECTBAE-
HUs rocyaapcTBenHbix yenyr) (Seoul Metropolitan Government. (2021, August 11). First local gov't to start new-concept public
service with Metaverse platform. http://english.seoul.go.kr/seoul-first-local-govt-to-start-new-concept-public-service-

nopoxaaeMbix MetaBcenexHoi (Abe, lkubo & Katayama. (2023, August 18). The Japanese government's approach to legal
issues in Metaverse. https://www.aiklaw.co.jp/en/whatsnewip/2023/08/18/4269/). CM. Takke nnaHbi AMOHCKMX KOMMAHMUIA
M0 CO3MAHNMI0 CETU B3AUMOCBA3AHHbIX MeTaBceneHHbix: Fee, W. (2023, May). Chicken first, egg later — Japan's need for a
macroscopic view of the metaverse. Forkast. https://forkast.news/chicken-first-egg-later-japan-metaverse /amp/).
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[ins cutyaunit, B KOTOPbIX HEOOXOAMMO OTTPaHUUEHUE TeX BUPTYanbHbIX OTHOLEHWIA, B KO-
TOpble MOXeT BMellMBATbCA NPaBO, CHauana B 3anajiHoid, a 3aTeM U B OTEUECTBEHHO JOKTPU-
He 6bin pa3paboTaH Tak Ha3blBaeMblli TEeCT Maruueckoro Kpyra. CyTb JaHHOTO TeCTa 3aKnuaeTcs
B TOM, UTO B C/yuae, €CN BUPTYanbHbIe OTHOWEHUS BTOPralOTCA B peasnbHbIi MUp, a He Ccylie-
CTBYIOT 0060C06MEHHO, TO K TAaKUM OTHOLIEHWUAIM [OMKHO NPUMEHATbCA NPABO PeanbHOro Mupa.
OnHakKo B MOCNeNHMX MCCNEN0BAHMAX OTMEUAETCA BO3POCLIAA KPUTUKA KOHLENLNAN «Marnyeckui
KpYr» B CBA3M C TeM, UTO (DaKTUUECKas rpaHb MeXAy «BUPTYanbHbIM» 1 «peanbHbIM» CTaHOBUTCS
BCe MeHee 3amMeTHOW. Ha 3To o6paluaeT BHUMaHNe B.B. ApxunoBs, KOHKPETU3NPOBABLLNI KOHLEN-
L0 Marnueckoro Kpyra cneaytowmm o6pasom: «[eJcnu npaonpumeHnTeNbHOE PelleHie Halene-
HO Ha 061LIECTBEHHOE OTHOLEHME, TPeAMET KOTOPOT0 HecepbeseH (He MMeeT couuanbHO-BaNTHON
LLeHHOCTY) 1 NPV 3TOM haHTa3ueH (ero MyHKLMOHANbHOCTb He COOTBETCTBYET (DYHKLMOHANBHOCTH,
COOTHOCUMOIA C LEHTPaNbHbIM 3HAUeHNeM MOHATUS, UCNONb3YeMOro B COOTBETCTBYIOLIEM NPaBO-
BOM TeKCTe), TaKoe pelieHne 6yaet abCypaHbIM, U MOTOMY OHO HE MOXET NpUMeHsATbeA u (unn)
JO/KHO ObITb OTMEHEHOY.

Ha Hal B3rnsf, pa3BuTue MeTaBCENEHHON B elue G6onbluel CTeNeHI CTUPAET 3Ty FpaHb, UTO NO3BO-
NAIeT CTaBUTb BOMPOCHI, KOTOPbIE paHee Ka3anucb 6bl u3nuwwHe QyTypucTuuHbiMm. ToT (hakT, uto Me-
TaBCe/eHHas npeanonaraer 6onee TeCHYH CBA3b C peanbHbiM MUPOM, MOPOXAAET CUTYALLMM, PN KO-
TOPbIX BO3HWKAET BONPOC O NPUMEHUMOCTI HOPM MPaBa, KOTOPble C 0UEBULHOCTbIO HEMPUMEHUMbI
K MHOTOMONb30BaTENbCKIUM OHMAH-UFPaM B CUMY UX «Hecepbe3HOCTUY». Kakne nocneacTBus, Hanpu-
mep, ByAeT UMeTb 3a6aCTOBKA MW MUTUHT Mepes TakUMU «MeTaroCyAapCTBEHHbIMW OpraHamMm»?
B HEKOTOpbIX OHMaNH-Urpax NPOBOAATCA CneLuanbHble MUTUHIN, OpPraHU30BaHHbIe COOGLECTBOM,
NPUTOM KaK HOMOPUCTMYECKOTO, TaK U HEMOCPeACTBEHHO NPOTECTHOrO Xapaktepa®. OnpefenexHo,
NpuBMeyYeHne K OTBETCTBEHHOCT 3a HapyLIeHne NpaBua opraHnu3aLum nmbo NPoBeAeHNs MUTUHTA,
no ct. 20.2 Koaekca Poccuiickon Meaepauumn 06 aiMUHUCTPATUBHbIX TpaBOHapyLWeHnsx ot 30.12.2001
N° 195-03 (nanee — KoAN P®), B Bueourpe npeactaBnaetca KpaitHe abcyp/HbimM. A ecnu npeacra-
BUTb CUTYaLLMIO, UTO TaKue AeNCTBMA BYaYT NPOBeAeHbl Y 30aHUA OpraHa rocyfapCcTBEHHON BNACTH
B MeTaBCeNEeHHON, HACKONbKO abCypAHbIMM W Hecepbe3HbIM BUAATCA faHHble npaBuna? byayt
/N YKa3aHHble OTHOLIEHNA NPaBOBbIMU?

XoTsi BO3MOXHOCTb npuMeHeHust KoAM P®, ¢ ofHOW CTOPOHbI, BbIFMAANT HECKONbKO Ky-
pbe3HOil, HO, C APYroil CTOPOHbl, B TaKOW CUTyallM MOXET ObiTb HapyleHa AesTeNbHOCTb
OpraHa BnacT B TOM NMAaHe, UTO MUTUHTYOWME GYLYT Pa3NMUHbIMU CNOCO6aMKN ee «CaboTu-
poBaTb». TaKOW NPUMEpP MOXeT Ka3aTbCA CTPaHHbIM, HO B mpownom rogy bap6agoc 3asBun
06 OTKpPbITUM CBOEr0 MOCONbCTBA B METaBCENEHHOW, FAe NNAHUPYeTCs B AanbHeillem Bblaa-
BaTb BU3bI’. ECNN Takas BO3MOXHOCTb 6yAeT peannu3oBaHa, B KakoW Mepe 3akKoHoAaTeNb-
cTBo bapb6agoca 6yaer «BTOpratbCA» B 3TO BUPTYaNbHOe NPOCTPAHCTBO? Wnn normuyecku npo-
TUBOPEUNBOW BBIFNAAUT CUTYaLUs, Npu KOTOPOW camo cyae6Hoe 3acefaHue, NPoBefeHHOe
B BMPTYaNbHOM MpPOCTPAHCTBE, MOXET ObiTb KBANM(ULMPOBAHO KaK NPOBefeHMe Urp unu

®  Libris. (2021, July 24). Cosdamens WolW ompekcs om Blizzard, nokasHus 6bi6we2o u HbiHewHe20 60ccos, 60likom co cmo-

30 PUA. (2021, 15 Hoabps). bap6adoc cmanem nepebiM 20cydapcmeom ¢ MocoabCMBOM 8 MemascesieHHol. PUA HosocTu.
https://ria.ru/20211115/ barbados-1759210190.html
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napw’', Hanpumep, Npu 06XanoBaHNUN peWeHNs CyAa B BbIWECTOAWYI WHCTAHUMIO?. Buauntcs,
UTO NOTEHLMANbHas MPUMEHUMOCTb K METaBCENEHHON TeX HOPM NPaBa, KOTOPbIe HeMPUMEHUMb
K MHOTOMONb30BaTENbCKIM OHMAMH-NUTPaM, TakKe CBUAETENbCTBYET 06 OTCYTCTBUN WAEHTUUHO-
CTW MX NPABOBbIX NPUPOA.

C yyeToM W3MOXEHHOTrO CXOACTBO MPABOBbIX MPUPOA METABCENIEHHOW M MHOMOMONb30BaTe/b-
CKOW OHMANH-UrPbl eN1aeT BO3MOXHbIM PAacnpoCTPaHEHNe Ha MeTaBCeNeHHble HOPMATMBHOTO pe-
ryNUPOBaHMNS, CBA3AHHOMO C MHOTOMOMb30BATENbCKIMU OHNIANH-UrPaMU: 3aKOHOAATENbCTBA B Cde-
pe MH(OPMALUM M NpaBa MHTENNEKTYaNbHON COGCTBEHHOCTU. OfHAKO OTNMUMA METaBCE/IeHHO
OT MHOrOMO/b30BATENbCKOM OHMAMH-UTPbl CBUAETENBCTBYIOT O TOM, UTO M NpaBOBas NpuUpoaa no-
CnefiHen He B MOJHOI Mepe NOAXOANT AnA 06bACHEHUs NPaBOBOM NPUPOAbI NEPBOIA. B CBA3M C 3TM
Janee paccCMOTPUM BOMPOC O NPaBOBOW NPUPOAE METABCENEHHON Yepe3 CPaBHEHNE METaBCEIeHHOI
C BUPTYasNbHbIM NPOCTPAHCTBOM.

MeraBceneHHas u BMPTYa/ibHOE NMPOCTPAHCTBO

Mbl y)xe y6eannucb, uto NpaBoBas NpUPoaa MeTaBCENEHHOI He MOXET BbITb CBeIeHa K VIHTepHETY,
Be6-canTaM 1 MHOrONOMb30BATENbCKUM OHNAMH-UIPaM. ITO CBA3AHO C TEM, UTO AEACTBYIOLLAE HOP-
Mbl HE YUUTbIBAIOT BCE OCOGEHHOCTI METaBCENeHHON Kak 06bekTa. MOTOMy Ha JaHHOM 3Tane CTaHo-
BUTCA ACHO: BUPTYaNnbHOE MPOCTPAHCTBO B LIENIOM BbICTYNAeT Haubonee CXOMUM C METaBCENEeHHON
06bEKTOM BBMAY TOTO, UTO ABMAETCA, KAK M METaBCeNeHHas, 06061Wal0LWMM AN PacCMOTPEHHbIX pa-
Hee «NOANPOCTPAHCTBY NOHATUEM.

C OfHOWM CTOPOHbI, BUPTYaNnbHOE NPOCTPAHCTBO B LENOM He perynupyetca npaBoM Hanpamyio.
C npyroit CTOPOHbI, MPONUTb CBET HA lOPUANUECKYID NPUPOAY O06beKTa BO3MOXHO B TOM uucne
uepes o6palleHne K HeMy Kak TaKOBOMY: K OYHKLIMOHANbHbIM, PAKTUUECKUM, NOMUTUYECKIUM U UHBIM
COCTaBNAWWMM, MOTOMY aHANN3 CYLUIHOCTU BUPTYANbHOMO NPOCTPAHCTBA U €r0 CPaBHEHUE C MeTaB-
CeNneHHOl NO3BONAIOT PELINTb f1BE 3aault: BO-NEPBbIX, ONPEeAeNuTb, Kak B lanbHellem perynupo-
BaTb METABCENEHHbIE, U, BO-BTOPbIX, OTFPAHUUNTb METABCENEHHYIO OT BUPTYaNbHOTO NPOCTPAHCTBA.

B [IOKTpUHE CYWECTBYIOT pa3Hble MHEHUA O TOM, UTO CNeyeT NOHUMATb Mo BUPTYaNbHbIM Npo-
CTPaHCTBOM®. 06061IEHHO MOXHO TOBOPUTb O TOM, UTO BUPTYanbHOE NPOCTPAHCTBO NPeACTaBnsaeT
co60ii reHepupyemyro LUM(MPOBbIMIA TEXHONOTUAMN Cpefly, B KOTOPON CYlIECTBYET BO3MOXHOCTb

3 BHYTpUMrpoBble OTHOLEHNS B PO KBanuduumMpyioTca B COOTBETCTBIN C NONOXEHUAMY 1. 58 «[IpoBeaeHre Urp u napu»
TK PO. 310 unnioctpupyeTcs pelueHunem YeptaHOBCKOTO paiioHHOMO cyaa ropoga Mocksbl no feny NO 02-4488/2018. Co-
TMAacHO Matepuanam fena, UCTeL SBAANCA NOMb30BaTeNEM OHNANH-UTPbI 1 NPUOGPeN BUPTYanbHoe UMyLLECTBO. Mo3aHee
aKKayHT MCTLA Obin 3a6M0KNMPOBaH, B CBA3N C YeM OH 06PATUICA C UCKOBbIM TpebOBaHNEM BO3BpaTa CyMMbl, MOTpa-
UEHHOI HA BHYTPUMrpoBoe MMyLiecTBo. CyAOM 6biN0 OTKA3aHO B YAOBNETBOPEHUU WCKOBbIX TPEGOBAHUA CO CCbINKOW
Ha CT. 1062 TK P®. Ham BUAWTCSH, UTO B METABCENEHHON TaKOW NOAXOA HE MOXET 6bITb MPUMEHM, MOCKO/bKY TaM ropasfo
CNOXHee OTbICKATb TO CaMoe «MONOXeEHINE O BbIUTPbILLIE WU 06HAPYXMTb INEMEHT «a3apTan, C YYETOM ee CBA3N C peanb-
HbIM MUpOM. CM.: pelieHme YepTaHOBCKOro paiioHHOro cyaa ropoga Mocksbl oT 7 Aekabpsa 2018 . no aeny N 02-4488/2018.

2 Tem 6onee uTo cynebHoe 3acefaHme 6bIN0 NPOBEAEHO o(uumManbHbim cynom. MineExchange. (2023, 27 despans). B Ko-

% Kpome TOro, B nUTepatype MOXHO BCTPETUTb TePMUHbI «CETeBOE NPOCTPAHCTBO», KBUPTYaNbHAA PEANbHOCTbY, «Knbep-
MPOCTPAHCTBOY, «KMOBEPHETUYECKOE NPOCTPAHCTBOY U MHbIE CXOXUE (hOPMYNNPOBKY, KOTOPble B 6OMbLIMHCTBE UCMOMb-
3yl0TCA AN ONUCAHIA OIHOTO M TOTO e ABneHna (Kas'yanov, (2018), Rozhkova (2022), Rassolov (2009)). B noknage Espo-
MeicKoro napaameHTa aHHble TePMUHbI TAKXKe UCMOMb3YIOTCA NOOYEPEHO, N0 CyTH, cmewwmBasch (Maciejewski, M. (2023).
Study on “Metaverse”. Policy Department for Citizens' Rights and Constitutional Affairs. Directorate-General for Internal
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COLMANbHOMO B3aUMOAENCTBUSA™, B JAHHOM UCCNEROBAHNN TEPMUH KBUPTYaNbHOE NPOCTPAHCTBOM
OyneT paccMaTpuBaThCs UMEHHO B TaKOM Kitoue. B CBAA3M € 3TUM NOA BMPTYanbHbIM NPOCTPAHCTBOM
CNefyeT NOHMMATb NH6YI0 BUPTYANbHYIO CPERY: MHTEPHET-(OpPYMbl, MHOTONOAb30BATENbCKNE OH-
nanH-urpbl B ayxe “Guild Wars”, counanbHble ceTi Hanoaobue «BKoHTaKTe» n T.4.

YTOUHUM, UTO BbIGOP TEPMUHA «BUPTYaNnbHOE NPOCTPAHCTBON TaKxKe He cnyyaeH. Cpean Apyrux
MOHATUIA, NOAPA3YMEBAIOLNX BUPTYANbHYIO CPeay, OH BUAMTCS Gonee YAauHbIM B CUy Clefyolle-
ro. Bo-nepBebix, TepMUH «BUPTYanbHoe NPOCTpaHcTBo» (virtual space) 3auacTyto MOXHO 06HAPYKUTL
B Pa3NNYHbIX LOKYMEHTaX MeXAYHAPOAHbIX OpraHn3aLmii, Takux kak O0H, BcemupHas opraHu3saums
WHTENNEeKTYanbHON CO6CTBEHHOCTM U Ap.* BO-BTOPbIX, APYrOM YACTO UCMONb3YEMbIN TEPMUH «BUPTY-
anbHas peanbHocTb» (virtual reality), 06bI4HO NPUMEHAETCA K CAMOI TEXHONOMAN 1 060PYA0BaHINI0
(VR-wnembl, ycTPOCTBA 06PATHOM CBA3N). B-TPeTbX, TEDMIH «BUPTYa/bHOE NPOCTPAHCTBOY HaN6o-
Nee YacTo BCTPEUAeTCA CPean aHANOTMUHBIX CIIOB U BbIPAXKEHMI, KaK TO: «LLM(hPOBOE NPOCTPAHCTBOY,
«CeTeBOE NPOCTPAHCTBOY, KKMOEPNPOCTPAHCTBOY, — B OTEUECTBEHHON HayuHOI nuTepatype®.

B cBSAI3M C 3TUM BO3HMKAET BOMPOC: ABASETCA NN METABCENEHHAsA Pa3HOBUAHOCTbIO BUPTYabHOIO
npocTpaHcTea? B aoknage EBponelickoro napnamenta «0 NOAUTUYECKUX NOCNEACTBUSX PA3BUTUSA
BUPTYaNbHbIX MMPOB: BONPOChI IPAXAAHCKOr0, KOPNOPaTMBHOTO, KOMMEPYECKOro npasa 1 NpaBa MH-
TeNNEeKTYanbHoON CO6CTBEHHOCTUY», NPUHATOM 11 Aekabps 2023 I.¥7, BUPTYaNbHble MUPbI MOHMMAKOTCS
KaK «MOCTOSIHHbIE, MMMEPCUBHbIE CPebl, OCHOBAHHbIE HA TEXHONOrUAX, BKMouas 3D u pacimpeH-
HYI0 peanbHocTb (XR), KoTopble N03BONAKT 06beAUHUTL (U3MUECKUit U LMGPOBOI MUPbI B peanb-
HOM BPEMEeH ANA Pa3NuYHbIX Lieneit, TakinX Kak NPOeKTUPOBaHNe, MOJENMPOBAHNE, COTPYAHUYECTBO,
0byueHue, 06LieHNe, NPOBEfEHNE CAENOK NN pa3BneyeHne»®, MeTaBceneHHas, B CBOK Ouepefp,
ONpefenseTcs Kak «3KoCUCTEMA B3aMMOCBSA3aHHbIX BUPTYaNbHbIX MUPOB». CXOACTBO BUPTYaNbHOMO
NPOCTPAHCTBA W METABCENEHHO NPOABASAETCA B TOM, UTO 1 B TOM M B APYTrOM C/lyuae peyb UAET 0 Cpe-
[ie, B KOTOPON MeXay NoNnb30BaTeNAMN BOHUKAET B3aUMOAENCTBME, @ CNEA0BaTeNbHO, 06LLECTBEH-
Hble OTHOWeHus. OTCloAa MeTaBCeNeHHas — Pa3HOBMAHOCTb BUPTYanbHOMO NPOCTPAHCTBA.

OTaenbHO OTMETMM, YTO PAcCMOTPEHNe METaBCEeNeHHOM Kak BUPTYanbHOTO MPOCTPAHCTBA CO-
CTaBSET TEHAGHLMIO 1 HA MEXAYHAPOAHOM YpoBHe. Llenblil paj MeXxayHapoAHbIX opraHu3auui
B CBOWX OTYETaX W MHbIX JOKYMEHTaX ONpefensieT MeTaBCeNeHHY0 NOfo6bHbIM 06pa3om. 310 npo-
cnexuBaetca u Ha ypoBHe OOH. B pamkax pa6otbl Hag 06wum «TnobanbHbIM LMGPOBbIM [OrO-
Bopom» (Global Digital Compact) 6binu co3aaHbl OTAEMbHbIE TPYNMbl, 3aHUMAIOLLMECS BOMPOCa-
mu metascenenHoit (https://www.un.org/techenvoy/global-digital-compact). OcHoBHas 3ajaua
no pa3paboTke MeXAyHaPOAHbIX CTAHAAPTOB METaBCENEHHON NEeXMUT Ha MCI, KOTOPbIA BbICTYNAeT
cneumanbHbimM yupexaeHnem OOH. Ha faHHbIi MOMEHT B pamkax MCJ NoAroToBneH psj AOKYMEHTOB,

% B GONbWWHCTBE CNYYaeB AnA ONpefeneHns BUPTYanbHOro NPOCTPAHCTBA MCMOb3YIOTCA MMEHHO 3TW XapaKTepucTUKu
(Arkhipov (2013), Medvedev (2018)).

% Cm., Hanpumep: Verdadero, L., & Hlatshwayo, B. (2023, 26 March). B + HR Digital Data Impact Assessment. United Nations Develop-
ment Program. https://www.undp.org/asia-pacific/ bizhumanrights/publications/bhr-digital-data-impact-assessment; WIPO.

% TepMuH «BUPTYasIbHOE NPOCTPAHCTBO» UCMONb3YeTCA B LienioM paae pabot (Arkhipov (2013), Teleshina (2013) Dyuranske &
Kein, (2013)).

¥ Committee on Legal Affairs (2023, December 14). Report on policy implications of the development of virtual
worlds — civil, company, commercial and intellectual property law issues (2023/2062(INI)). European Parliament.
https://www.europarl.europa.eu/doceo/document/A-9-2023-0442_EN.html

3 Q0roBopuMcs, UTo B 10KNaJe TEPMUH KBUPTYaNbHbIA MUPY TONKYETCA AOCTATOUHO WNPOKO. ABTOPbI NPU PACCMOTPEHNM BO-
NPOCOB «BMPTYaNbHOTO MMPay 3auacTyio CCHINAIOTCA HA MHTEPHET-NPOCTPAHCTBO, A Npeablaylune AoKNadbl, kak ynoMuHa-

NOCb paHee, CMEWNBAN NOHATUAS «BUPTYANbHbIA MAP», KBUPTYabHOE NPOCTPAHCTBOY, KBUPTYaNbHAs PEasbHOCTbY 1 Ap.
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KOTOpbIE KAacaKTCA pa3NMuHbIX aCNEeKTOB MeTaBCeNeHHO. B uacTHocTy, B goknage MC¥ oTmeuaet-
Cl, UTO KOHLENLMUA MeTaBCeNeHHON... NPeACTaBNseT co60i NapannenbHblil BUPTYanbHbIA MUP»*,
Mockonbky MC3 BbICTynaeT yHMBEPCaNbHOM OPraHu3aLyeid, Takoi NOAX0A MOXET CBUAETENbCTBOBATD
06 onpefieneHHOM YpOBHE KOHCEHCYCa. OTMETUM, UTO K aHaNOorMyHoMy BbIBOAY MPUXOAAT IKCMEPT
BceMupHOI opraHu3aLmu UHTENNEeKTyanbHO COBCTBEHHOCTI, ONpeaenss B CBOeM 0TUeTe MeTaBCe-
NEHHYI0 KaK «MMMepCMBHOE BUPTYaNbHOE MPOCTPAHCTBO». Kak BMPTYyanbHOE NMPOCTPAHCTBO Me-
TaBCeNEeHHAas PacCMATPUBAETCA U B OTYETe BCeMMpPHOI TOProBOK OpraHu3aLumu?, AHanorMuHbIM 06-
Pa3oM ee TPaKTyioT IKcnepTbl Mporpammbl pa3sutius OOH (United Nations Development Programme
(UNDP))=. B page 1OKyMeHTOB EBpONENCKOro COK3a, MPUHATLIX PA3NNUHbIMU OpraHami, MeTaBce-
NeHHas TaKKe paccMaTpuBaeTcs B TakOM kauecTBe. CXOHOE MOHUMAHWe MeTaBCeNneHHOW 06Ha-
PYXNBAETCA B My6NUKALMAX PsfA HENpaBUTENbCTBEHHbIX OPraHM3auui, Hanpumep BcemupHoro
3KoHoMuMueckoro opyma*. o Hawemy MHEHUI0, 3TO MOXET CBUAETENbCTBOBATb 06 ONpefeneH-
HOM KOHCEHCyce B MOHUMAHWN NPUPOALI METABCENEHHON KaK 06beKTa Ha MeXAYHAPOAHOM YPOBHE,
uTO, B CBOIO OUEPe/ib, MOXET fleub B OCHOBY MeX/YHAPOAHO-NPABOBOIO PErynMpoBaHUs OTHOLWEHUI
Nno NoBoOAY MeTaBceNeHHbIX. Takum 06pa3om, Mbl 06Hapy)XMUBAEM, UTO MeTaBCeNleHHasA U BUPTyaNb-
HOe NMPOCTPAHCTBO HA YPOBHE 06HEKTOB CYLLHOCTHO CXOXMU. ITO NMOATBEPXAALTCA W pesynbratamu
WX AanbHerwero conocTaBneHns. Tak, CXOACTBO MexJy HUMU OGHAPYXMBAETCA U Ha YPOBHe 06-
LLeCTBEHHDBIX OTHOLIEHWI, KOTOPble MOTYT CYLLECTBOBATb B METABCENEHHOW U BUPTYaNbHOM Mpo-
CTpaHcTBe. Kak B cllyuae € BUPTYasbHbIM MPOCTPAHCTBOM, TaK 1 B Clydyae C MeTaBCeNEeHHON 06Lue-
CTBEHHbIe OTHOLIEHUSA U3 «pPeanbHoro» Miupa MoOryT CyLecTBOBATb U B HUX, HAMPUMED, NIOAN MOTYT
061LATbCA NOCPEACTBOM KKNACCMUECKNX», BYMAKHbIX MUCEM UM NOCPEACTBOM 3NEKTPOHHON NOUTbI
1 MeCCeHKepoB. Takue e OTHOLIEHWS MOTYT CKNafblBaTbCA U B MeTaBCeNeHHbIX. TakuM 06pasom,
BMPTYanbHOE NPOCTPAHCTBO 1 METABCENEHHAs CXOXM B NNaHe Habopa 06LECTBEHHbIX OTHOLIEHWH,
KOTOPbI@ MOTYT B HUX BO3HUKATb 1 (MNK) CyLIeCTBOBATb.

C yueTom 3TOr0 CXOACTBA MOXHO MPEANONOXNTb, UTO OTHOLIEHUS, CKNaAbIBalOLLMecs NO NoBOAY
UNWU BHYTPU METaBCENeHHbIX NUO0 CYLWECTBYIOWME B HUX, UMEIOT TEHAEHLMIO K TOMY, 4To6bI pery-
NNPOBATbCA B CBOEI OCHOBE TaK e, KaK PerynupyioTcs OTHOLEHUS, CKNaAblBaloLWMecs no nosogy
UNWU BHYTPW BUPTYaNbHOTO NPOCTPAHCTBA NGO CYLLECTBYIOWME B TAKOM NPOCTPAHCTBE. Kpyr pery-
NATOPOB, KOTOPbIM OHU MOJUUHAIOTCA, TAKXKE MOXET 6biTb B LIEIOM CXOXUM. B xofe uccnefosanns
Hamu 6bIN0 YCTAHOBNEHO, YTO PEryNATOPbI, KACAKLLMECA COOTBETCTBYIOLNX BUPTYaNbHbIX «MOANPO-
CTPAHCTBY, B OTPaHUYEHHOM CTENEHM NPUMEHUMbI K METaBCeNeHHOW. Hanpumep, nonb3oBaTtesbckie

»  Tpynna 3kcnepToB MC3 no pa3paboTke CTaHAApPTOB METABCENEHHOM Hbina CO3AaHa No nHuunatuee OOH 1 MMeET NiaH pa-
60Tbl M0 BCeM Cchepam, KacaloLumcs B3auMOAEiCTBUS METaBCENEHHOIN 1 peanbHoro Mupa Cm.: https://www.itu.int/en/
ITU-T/focusgroups/mv/Pages/FG-MV-structure-and-workplan.aspx.

2 \World Customs Organisation, & World Trade Organisation. (2022, June). WCO/WTO Study report on disruptive technologies.
https://www.wto.org/english/res_e/booksp_e/wco-wto_e.pdf

“ CoTpysHMKM OTAENa LndpoBbix nporpamm UNDP npyu paccMOTpeHUN MeTaBCENEHHON Takxke YKa3blBaIoT Ha TO, UTO OHA
ABNSAETCA KBUPTYANbHbIM MPOCTPAHCTBOMY 1 KBUPTYANbHON CPenoin».

“ B oTuete BcemupHOro 3kOHOMMUECKOro hopyma «MpMBATHOCTb M 6€30MACHOCTb B METABCENIEHHOM» YKA3bIBAETCH, UTO Me-
TaBCeNeHHas ABAAETCA 0C060/ BUPTYaNnbHOI CPefoil (realm), pa3mblBaloLLei rPAHNLbI MEXAY PeanbHbIM MAPOM It BUPTY-
anbHbIM npoctpaxcteom (World Economic Forum. (2023). Metaverse Privacy and Safety. https://www3.weforum.org/docs/

WEF Metaverse_Privacy_and_Safety 2023.pdf).
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COTMALEHNA MOTYT OrpaHMuMBaTh CBO60AY AEACTBMIA NONb30BATENEN B METABCENIEHHOW, a 3aKOH
06 MHGOpMaLyMK, YCTAHABNMBAKOWMIA 3aNPET HA PACpPOCTPAHeHUe OMPEAeNEeHHON MHGOPMALMH
B ceTU «NHTepHeT», ONpefeneHHo JOMKeH 6biTb MPUMEHUM K METaBCeNIeHHbIM, C yUeToM 3T0ro
06CTOATENbCTBA, CXOACTBA BUPTYaNbHOTO NPOCTPAHCTBA U METABCEIEHHOM, A TAKKE 06LECTBEHHbIX
OTHOLIEHIH, CYLIECTBYIOLLMX B HIX, TPaBOBAsA NPUPOAA METABCENIEHHOI TMMOTETUYECKN MOXKET 6bITh
ONNCaHa TePMUHOM KBUPTYaNbHO® MPOCTPAHCTBOY. Mbl MUIIEM «TUNOTETUYECKM», MOCKOSbKY NOKa
BUPTYaNbHOe MPOCTPAHCTBO KaK TaKOBOE He ABNAETCA 06bEKTOM NpaBoBOro perynuposaHus. Tem
He MeHee MeTaBCeNeHHas UMEeT OTNNUUTENbHbIE YepTbl, KOTOpbe He NO3BONAKT B MOMHOM Mepe
COOTHECTH ee C BUPTYasibHbIM NPOCTPAHCTBOM.

Bo-nepBbiX, 0CO6EHHOCTbIO METABCENEHHOW ABNAETCA TO, UTO OHA NPEACTaBAAeT CO60I IKoCH-
CTeMy B3aUMOCBA3AHHbIX BUPTYa/bHbIX MPOCTPAHCTB: OHA Kak 6bl «BK/IOUaeT» B cebs Beb-caiTbl,
MHOrOMONb30BATe/bCKNE OHNAIH-UTPbI U fiP., B CBA3YN C YeM KOHLENTYanbHO MeTaBCeNeHHas AOMkK-
Ha NPEACTaBNATb COB0I CaMyI0 KPYMHYI0 Pa3HOBMAHOCTb BUPTYanbHOTO NPOCTPAHCTBA, 06beANHAS
MoA CBOEIA 3rNA0I UHbIE NAATAOPMbI U MPUNOKEHUS.

B0-BTOpbIX, METABCENEHHAA NPEANONaraeT 3HauUTeNbHOE U3MEHEHNE OTHOLIEHNIA, CYLLeCTBYIOLLNX
B COBPEMEHHOM BUPTYaNbHOM NPOCTPAHCTBE. Hanpumep, TpyA0BbIE OTHOLIEHUS MOTYT CYL|eCTBOBATb
B BMPTYaNbHOM NPOCTPAHCTBE, HO NOCNEHEe He N03BONAET NPOABUTLCA UM BO BCEM MHOTO06pasuin
BBUAY OTCYTCTBUSA CNELMANbHOrO paboyero NPOCTPAHCTBA U APYruX YCNOBUIA ANA BbINONHEHWUS Tpy-
[0BbIX (DYHKUMA B TakoW cpede. MeTaBceneHHas, HaNPOTMB, NO3BONSAET CYLECTBOBATb pabouemy
MPOCTPAHCTBY, HaNpuUMep, B CTpaTeruu passutua OAJ NpedyCMaTpUBAETCA CO3AaHNE pabounx mect?,
B 31O/ CBA3M BO3HWKAET BOMPOC O BO3MOXHOCTU MPUMEHEHUA B METABCENEHHON AeCTBYIOWMX
HOPM TPYAOBOrO Mpasa v COOTBETCTBYIOWMX SIOKANbHBIX aKTOB (Hanpumep, 0 HEO6XOAUMOCTH Nog-
AepXaHua Apecc-koda)*.

B-TpeTbiX, MeTaBCeNeHHas B CUy CBOEA MPUBNMKEHHOCTU K PeanbHoMy MUpY MOXET 6biTb
Cpenoil ANA CywWeCTBEHHO 6OMbLIEr0 YnCna OBWECTBEHHbIX OTHOWEHWIA, BKMKOUAsA Te, KOTOpbIe
eCTb B PeasibHoM MMPE, HO OTCYTCTBYIOT B N06OM UHOM COBPEMEHHOM BUPTYa/ibHOM NPOCTPAHCTBE.
B cuny 0co6eHHOCTEel M UMMEPCUBHOCTI METaBCeNeHHOM CyGbEKTUBHBIA OMbIT COBEPLIEHNA aeil-
CTBMIA 11 BOCMIPUATISA COBLITUI B HEl CTAHOBUTCA NPUBNMKEHHBIM K OMbITY, NPOXMBAEMOMY B peaib-
HOM MUpEe B aHANOTUUHbIX CUTYaLMAX. VIHbIMU CNOBAMM, KOPOT CEPbE3HOCTU» ANS PerynnpoBaHua
COOTBETCTBYIOLIErO BUPTYANIbHOTO NPOCTPAHCTBA 3HAUUTENBHO CHUXAETCA®. 3TO, B CBOIO Ouepesb,

B JaHHOM Clyuae Hefb3A He YOMAHYTb CTaBLIee XPeCTOMATUiHbIM Aeno Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593 (E.D.
Pa. 2007), Inc., paccmoTpeHHoe OKpY)XHbIM Cy0B BOCTOUHOTO OKpyra [eHcunbBaHnm, COMacHo KOTOPOMy Nonb3oBatenb (uc-
Tell), HapYWKBLUMiA NPABUAA NMONb30BATENbCKOMO COMALIEHNS, MYTEM UCTIONb30BAHNS BHYTPUMTPOBOI YA3BUMOCTM 6bi 3a-
6NOKMPOBAH B BUAEOUTPE, C KOH(UCKALIMEN KHEUECTHO» NONYYEHHOTO UMYLLECTBA, U 06PATUNCA B CYA ANA BOCCTAHOBNEHUS
BUPTYaNbHbIX aKTUBOB M PA36NOKNPOBKY YUETHON 3annci. BnocnescTsiny cnop Gbin paspeLueH Bo BHECYAe6HOM NOPAAKE.

% Kpome TOro, MOXXHO OTMETUTb OMbIT MHbIX NPABOMOPAAKOB, HANpUMep KuTas, rae BUREOUTPbI AN KUTANCKOTO PbIHKA, pa-
3UTe/IbHO OTNMYAIOTCA OT NEePBOHAYANbHOIO BApUaHTa (MEHAKTCA PENINKK, BHEWHIA BUA U AP.), €CM OHI NPOTMBOpE-
YaT MOPanbHO-HPABCTBEHHbIM HALMOHANbHbIM LeHHOCTAM. CM.: CTpeneTunos, A. (2018, 10 sekabps). B Kumae 3apa6oman
Komumem no smuke, oyeHusarowul eudeouepsi. DTF. https://dtf.ru/gameindustry/33876-v-kitae-zarabotal-komitet-po-
etike-ocenivayushchiy-videoigry

7 3no6uH, A. (2022, 19 wions). [y6ali o6bssun o naaHax cozdamv 40 000 paboyux mecm @ memasceneHHol. Forbes.
https://www.forbes.ru/tekhnologii/471955-dubaj-ob-avil-o-planah-sozdat-40-000-rabocih-mest-v-metavselennoj

‘6 TaKKe UHTEPECEH U PA UHbIX BOMPOCOB B KOHTEKCTE TPYAOBbIX OTHOWEHMIA B MeTaBcenerHoi (Filipova, (2023)).

“  BbIBOR O «CEPbE3HOCTU» METABCENIEHHOM CAENAH MCXOAs U3 JOKNAZLO0B MEXAYHAPOLHbIX OPraHN3aLni, HaLMOHAbHbIX
NpaBuUTeNbCTB. BO MHOTMX MeXAYHaPOAHbIX OpraHu3auusx, B Tom yncne u npu OOH, pa3pabaTbiBatloTcs CTaHAAPTDI Me-
TaBCENEHHOIN NMEHHO MO TOW MPUYMHE, YTO OHA B 3HAUUTENbHON CTEMEHI 3aTParkBaeT 06LECTBEHHbIE Chepbl.
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No3BONSET YTBEPKAATb, UTO NPABO OYAET PerynupoBaTb MeTaBCeNeHHbIe B 3HAUUTENbHO Gonblueit
CTeneHu, uem BUPTyasbHble NPOCTPAHCTBA Celuac.

B nuTepatype BbiCKa3biBanoCch MHEHWE, UTO MeTaBCENEHHAR ABNSETCA «0COB0M CPEfoONl MEeXay-
HapoaHoro npasa (special environment of international law)®. CornacHo no3uumu 3. AXoHeHa, ToT
(haKT, uTo MeTaBCeNeHHas CylecTBYeT Ha 6nokueiHe, NO3BONAET YTBEPKAATb, UTO OHa becnpele-
AEHTHO OrpaHMuNBAET BO3MOXHOCTM FOCYAAPCTB AN BMELaTenbCTa. TeM CambiM, N0 €ro MHEHMUIO,
«[meTaBceneHHas,] He ABNAACH CyBEPEHHbIM rOCYAAPCTBOM, MOXET GbITb UCTONKOBAHA KaK COOTBET-
CTBYIOLLAA PAAY KpUTEPUEB FOCYAAPCTBEHHOCTW... TEPPUTOPUSY.

B Lenom cornawasch ¢ apryMmeHTamMi aBTopa, Mbl BUAUM BO3MOXHOCTb ANS PACCMOTPEHUA Me-
TaBCENEHHOW KaK «0CO60I cpeabl» HECKONbKO B ApYroM. Tak, N0 HALeMy MHEHMI0, Bblienepeumnc-
NEeHHble 0COBEHHOCTI METaBCENEHHOW AAlT OCHOBAHWA Monarath, YTO OHA NMPEeACTaBnseT coboi
HeuTo 6oMbLUEe, YeM UTPOBbIE BUPTYaAsIbHbIE NPOCTPAHCTBA U BE6-CAliThI, BbICTYNAs HOBOW NOUTHYE-
CKOIA, 3KOHOMUYECKON 1 COLMANBHOIN IKOCUCTEMON. BO3MOXHOCTb NOSBNEHNS B HEll HOBbIX OTHOLLE-
HWi, NepeHoC 06bEKTOB PeanbHOro MIUPA B BUPTYaNibHOE NPOCTPAHCTBO METaBCENEHHON™ 1 HU3KNIA
«MOPOr CEPbE3HOCTUY NO3BONSKT FOBOPUTb O TOM, UTO METaBCENIeHHas Bce 6onblue GyaeT BbIKPU-
CTaNNN30BbIBATbCA KaK BUPTYanbHOe MPOCTPAHCTBO SUi generis, KOTOPOE CNepyeT paccMaTpuBaTh
KaK elle 0OAAHO MPOCTPAHCTBO HApAAY C MOPCKIM, BO3AYLIHbIM, KOCMUYECKIM 1 3eMHbIM. ITO, B CBOK
ouepenb, 03HAUAET BO3MOXXHOCTb MOHMMAHMS METABCENEHHOM B KAUECTBE CPefbl, B KOTOPOW eCTBY-
€T NpaBo™. MOXeT BO3HUKHYTb BOMPOC: AO/DKHBI 1 U UHbIE BUPTYaNbHble MPOCTPAHCTBA PaccMaTpy-
BaTbCs B TAKOM Xe Knioue? [lymaetcs, uto HeT. Hanpumep, MHOTON0/b30BaTeNbCKNE OHNANH-UTPbI
NMEKT abCoNITHO MHOE HA3HAUYeHWe W He MPETeHAYIOT Ha CTaTyC «MMMEpPCUBHOrO WHTepHeTa»,
K KOTOPOMY CTPEMMTCS MeTaBCeneHHas. BupTyanbHOe NpOCTPAHCTBO BUAEOUTPbI He TpebyeT Takoro
MOAX0/3, NOCKOMbKY OTHOLEHWS B HEM, MO 06LIEeMY NpaBuUNY, He NPEBbILAT «NOPOra CEPbE3HOCTMY,
BbICTYNAs 3neMeHTamMu UrpoBbix npasun. Kak otmeuaet [.A. Tpuropbes, 3T0 BONPOCH «CYyBEPEHHO-
CTV MrPOBbIX MUPOBY»*. He MMeET CMbiCna paccMaTpuBaTh Kak TepPUTOPMIO 1 BEH-CallTbl, NOCKONbKY
OHM NULLEHBI KAKOW-NMGO CUCTEMHOCTY 1 SIBASIOTCA INEMEHTaMm ceTh «NHTepHET».

Takum 06pa3oMm, NPOBEAEHHbIA aHANN3 MOKa3a, UTo MeTaBCeNeHHas UMeeT OTNNYUTENbHbIE
uepTbl, KOTOPble XapaKTepPU3YKT ee Kak BUPTYanbHOe NMPOCTPAHCTBO Sui generis. B pamkax few-
CTBYIOLLET0 NPaBOBOTO PErynupoBaHus efBa /M MOXHO YTBEPXAaTb, UTO CErofHA ee NpaBoBas

0 Ahonen, E. (2022). Encoded territory: The blockchain-based Metaverse as a special environment of International
Law. [Thesis for Master's Degree, University of Turku]. Turku University Library. https://www.utupub.fi/bitstream/
handle/10024/153933/Ahonen_Elias Thesis.pdf?sequence=18isAllowed=y

Kpome «BOCCO3aHMA» B MeETAaBCENEHHOW KOMWI peanbHblX TOPOAOB, BCTPEUAIOTCA NPeANOXeHUs 0 nepeHoce
B METABCENEHHYI0 LiebIX rocyaAapcTs, Hanpumep Keiic cTpanbl Tysany (https://www.accenture.com/ch-en/case-studies/

Peub nget o cpepax ¢ 0cobbiM NPaBoBbIM PEXMMOM. Tak, HA MEXAYHAPOAHOM YPOBHE Mbl MOXeM yNoMAHYTb [loroBop
0 NMPUHLMNAX AeATeNbHOCTI roCYAapcTB N0 UCCNEN0BAHUIO U UCMOMb30BAHNIO KOCMUYECKOro NPOCTPAHCTBA, BKNOUas
JlyHy 1 Apyrue HebecHble Tena (MpUHAT pesoniowueit feHepanbHoit Accambnen OOH oT 19 aekabps 1966 r. 2222 (XX1)), rae
KOCMOC ONpefensieTcs kak «MpocTpaHCTBO», B KOTOPOM AEWCTBYET 0CO6bII NPaBoBOI pexum. B KonseHuun OOH no mop-
cKkoMy nipasy (3aknioueHa B . MonTero-bee 10 gekabpsa 1982 1) Takke onpeseneHbl 0Cobble «NPOCTPAHCTBA» (Hanpumep,
OTKPbITOE MOpe). Mbl MOXEM OGHAPYXUTb CXOAHbIE MPUMEpbI 0COBbIX NPOCTPAHCTB-TEPPUTOPHUIA U HA HALMOHANBHOM
YpOBHe, Hanpumep, B efepanbHom 3akoHe ot 22 fekabpsa 2020 . NO 437-03 «O depepanbHoit Tepputopun “Cupuyc”’»
UAN 3aKOHOAATeNbCTBE 06 0COHbIX IKOHOMUUECKNX 30HAX U AP.

CyBepEeHHOCTb UFPOBbIX MUPOB 03HAYaeT, No obLieMy npasuny, NPaBo He BTOPraeTcs B UrpoBOE NMPOCTPAHCTBO. Bup-
TyanbHblii UTPOBO MUP TEPSET CBOK) CYBEPEHHOCTb B TOT MOMEHT, KOFAa MPOMCXOAUT NEPEXOA PEanbHOro Mipa B MUP
WrPOBOIl M 0BPATHO, MHBIMM CNOBAMM, KOTAA AOCTUTHYT «NOpOr cepbesHocTu (Grigoriev, (2023)).
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NPUPOAA MOXET 6bITb OMMCaHA KakK BUPTYanbHOE MPOCTPAHCTBO 0CO60T0 Poa, MOCKONbKY HEO6Xo-

JUMoe AN TaKux BbIBOAOB 3aKOHOAATENbCTBO OTCYTCTBYET. TeM He MeHee BUANTCSA, uTo naaneVlLuee
npaBoBOE perynnpoBaHne MeTaBCeneHHoN OOJDKHO CTPOUTHLCA C YUETOM 3TOM0 MOMEHTa.

3akntoyenve

CoBpeMeHHOE NpaBOBOE perynupoBaHue No3BOMSET CAeNaTb BbIBO, UTO NPaBOBas Npupoaa me-
TaBCENIEHHOM MHOFOTPaHHa, NOCKOMbKY OHa UMEET UepTbl 06beKTa UHTENNEKTYaNbHON CO6CTBEHHO-
CTV 1 CPeacTBa KOMMYHUKaLMN. Mexay Tem 3TV NpeAcTaBneHns He B MOMHOW Mepe 0TpaXaroT 0co-
GEHHOCTM MeTaBCeNeHHON, a NPaBOBbIX HOPM, KOTOPble 6bl MO3BONSM YCTAaHOBUTL UX BONee TOUHO,
HU MeXAYHapOofHOE NpaBo, HI NPaBo Poccuu, paBHO Kak 1 NPaBoO APYruX roCyfapCTB, He COAepKar.
MoTOMY C yueToM CXOACTBA MeTaBCENEHHOW W BUPTYaNbHOrO NPOCTPAHCTBA, a TaKKe BbleNEHHOI
B pa6oTe cneunduKkn MeTaBceNneHHON Mbl MPUXOAMM K BbIBOAY, UTO METaBCENIEHHas — BUPTyaNbHOe
NPOCTPAHCTBO SuUi generis n CNeuuanbHoe perynupoBaHne MeTaBCeNeHHoM, KOTopoe 6YAEeT BBOAUTD-
€A B JanbHeillleM, A0MKHO OCHOBbIBATbCS MMEHHO Ha TakoM MOHMMaHuu. Moka Takoe cneumans-
HOe perynupoBaHue He BBEAEHO, NpaBOBas NPUPOAA JO/MKHA ONPeAensTbCs C Y4eToM 3aKOHOAa-
TeNbCTBa 06 MHOPMALLMM M NPaBa MHTENNEKTYaNbHON COHCTBEHHOCTY.
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Abstract

In the rapidly evolving field of quantum communication, the regulatory framework plays a crucial role in en-
suring security, standardization, and international cooperation. This article examines various approaches em-
ployed by countries to regulate quantum communication. The purpose of this research is to comprehensively
analyze and compare different international approaches to the regulation of quantum communication to iden-
tify key features characteristic of the current stage of development and regulation of quantum communication,
as well as to develop recommendations for optimizing and improving regulatory governance in this area. The
methodological basis of the study consisted of general scientific and special methods. A detailed study of
various legal documents, strategies, and standards related to quantum communication was conducted using
the following general scientific methods: analysis, synthesis, induction, and system analysis. Among the spe-
cial legal methods used was the comparative legal method, which made it possible to identify general trends,
differences, and unique approaches in the regulation of quantum communication, as well as the formal-legal
method for studying legal categories and legislative techniques used in various acts in the studied area. The
study systematically examines legislative measures, government policies, and industry standards to determine
the relationship between technological innovation and regulatory governance in the field of quantum commu-
nication. The research revealed that the regulation of quantum communication is primarily carried out at the
level of strategic documents, such as national roadmaps, which contain recommendations and guidelines for
regulating quantum communication. It was found that technical standards play a vital role in the development
of quantum communication, with this development occurring at both national and international levels. Special
groups and centers have been established for the effective implementation, development, and regulation of
quantum communication, which allows for the identification of social, legal, political, and ethical issues. The
main conclusions include the need to monitor administrative barriers, identify priority sectors for the imple-
mentation of quantum communication, and recognize quantum communication as a dual-use technology. It is
recommended that an international certification and tracking system be created for quantum communication
devices for export and import control purposes.
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AHHOTaUWA

B 6bICTp0 pa3B|/|Ba|om,el7|cn 061aCTN KBAHTOBbIX KOMMyHI/IKaLI,I/II;I HOPMATUBHO-NPaBOBaA 6a3a nUrpaet peula-
fowLyi0 ponb B o6ecreueHnn 6e30MacHOCTH, CTAaHAAPTM3ALMN N MEXAYHApOAHOTO COTPYAHWUECTBA. B 3TOM
CTaTbe PaCcCMaTpPUBAKOTCA Pa3finyHble CI'IOC06bI, npumeHaemble CTpaHaMn K perynupoBaHn0 KBAHTOBbIX KOM-
MyHVIKaLlMI;I. Ll,erIbIO NAaHHOIo nccnefoBaHna ABndeTca BCGCTOpOHHI/IVI dHaNn3 U CpaBHEHNE Pa3INYHbIX MeXay-
HAPOAHbIX NOAX0A0B K perynupoBaHUi0 KBAHTOBbIX KOMMyHI/IKaLWII;I ONA BblIABNEHUA KNKYEBbIX 0C06€HHOCTEI7I,
XapPaKTePHbIX ANnA TeKylero 3tana pPa3BUTuA 1 perynupoBaHUA KBAHTOBbIX KOMMyHMKaLlMI?I, a TaKXe pa3pa-
60TKM pEKOMEH,[laLI,I/IVI ana onTUMK3aunn n CoOBepLIeHCTBOBAHNA HOPMATUBHOIO ynpaB/ieHUA B ,U,aHHOI;I o6bna-
CTI. MeTO,qOJ'IOFI/I'-IE‘CKOVI OCHOBOI;I uccnenoBaHua ABUNUCb 06LI.LEHay'—IHbIe U cneunanbHble METOAbI. ﬂeTaanoe
N3yyeHune pa3nnyHbIX NPaBOBbIX JOKYMEHTOB, CTpaTeFI/II;I W CTaHAAPTOB, CBA3AHHbIX C KBAHTOBbIMU KOMMYHW-
Kauuamm, npoBoannocb ¢ nCnonb3oBaHnem cneayowmnx 06LI.LEHay'—IHbIX MEeTOA0B NO3HAHUA: aHaNN3a, CUHTE3a,
WHAYKUUN 1 MmeToAa CUCTEMHOIO aHanun3a. Cpe,qu cneumnanbHbIX KPUANYECKMX METOAOB NO3HAHUA UCNONb30Ba-
NUcb CpaBHVITerIbHO-I'IpaBOBOﬁ meTton, KOTOprI?I Nno3BOMNN BbIABUTb 06u.w|e TeHaeHUun, pasnnuyna n yHukanb-
Hblé noaxodbl B perynupoBaHnn KBaHTOBbIX KOMMyHI/IKaLI,I/IVI, d TakKXe q)opmaano-}opmnmquKMﬁ MeToA Anga uc-
cnefoBaHMA NpPaBoOBbIX KaTeropm?l n 3aK0H0,[|aTEI1bHOI7I TeXHUKK, NCNONb3yeMbIX B Pa3NUHbIX aKTaX B obnactu
KBAHTOBbIX KOMMyHMKaLlMI?I. B Pamkax uccneaoBaHuAa cncrtematnyeckn UsyvyatoTca 3aKOHO4aTe/ibHbie Mepbl, Npa-
BUTENbCTBEHHbIE NONMUTUKK W OTPaC/eBble CTaHAAPTbl ANA NOHUMAHUA B3aMMOCBA3N MeXAY TEXHONTOrMYeCKumun
WHHOBALMAMN N HOPMATUBHbIM ynpaBneHnem B cd)epe KBAHTOBbIX KOMMyHMKaLlMI?I. bbino BbIABNIEHO, UTO pery-
NUpoBaHNe KBAHTOBbIX KOMMyHI/IKaLI,VII;I B OCHOBHOM OCyLLeCTBNAETCA Ha ypOBHE CTPaTernyeCcKux AOKYMeHTOB,
TaKUX KaK HaLMOHaNbHblEe JOPOXHbIE KaPTbl, KOTOPbIe COAEPXAT peKoMeHAauun U pyKoBoaALlme npuHLKANDI
no perynnpoBaHU0 KBAHTOBbIX KOMMyHI/IKaLI,I/Iﬁ. 06Hapy)KEHO, UTO TexXHuuYeckne CTaHOapTbl UrparoT Ba)KHEI7I-
WY POJib B Pa3BUTUN KBAHTOBbIX KOMMyHI/IKaLI,I/IVI, npuuem unx pa3pa60TKa NPONCXOAMNT KaK Ha HaWOHANbHOM,
TaK U Ha MeXAYHAPOAHOM YPOBHAX. CI'IELI,I/IaHbeIE rpynnbl 1 LeHTPbI CO34ak0TCA Ana 3(1)¢)EKTVIBHOF0 BHeApeHusa,
pa3pa60TK|/| N perynnpoBaHnA KBAHTOBbIX KOMMyHI/IKaLI,I/Iﬁ, UTO NO3BOJNIAET BbIABNATL COUKANbHbIE, NPaBOBbIE,
nonuTnyeckne n 3Tuyeckne sonpocobl. OCHOBHble BblBOJibl BKMHOUAOT HeoﬁXO,[WIMOCTb MOHWUTOPUHIA aAMUHN-
CTPATUBHbIX ﬁaprPOB, onpeaeneHne NPUOPUTETHDBIX CEKTOPOB ANA BHeAPEeHUA KBAHTOBbIX KOMMyHI/IKaLI,I/II;I,
a TaKXe NMPU3HaHne KBAHTOBbIX KOMMyHMKaLLI/II;I KaK TEXHOHOFI/IVI }J,BOI7IH0FO Ha3Ha4yeHus. PEKOMEH,[lyeTCH Cco-
30aHne Me)KﬂyHapO,qHOﬁ CuUcTembl CepTI/Id)I/IKaLI,I/IM N OTCNEeXNBAHNUA KBAHTOBbIX KOMMYHUKALUMOHHbIX yCTpOI;ICTB
ansa u,ene|7| 3KCNOPTHOIO U UMMNOPTHOIO KOHTPONA.
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Introduction

In an era characterized by exponential technological growth, the realm of communication stands
as a cornerstone of innovation, driving advancements across various sectors. Among the myriad
emerging communication technologies, quantum communication holds exceptional promise, offer-
ing unparalleled security and efficiency in data transmission. Leveraging the principles of quantum
mechanics, such as superposition and entanglement, quantum communication systems have the
potential to revolutionize information exchange, rendering conventional cryptographic methods ob-
solete.

Despite the transformative potential of quantum communication, the regulatory landscape
governing its deployment remains relatively uncharted. With the rapid proliferation of quantum
communication technologies, policymakers are faced with the daunting task of crafting regulatory
frameworks capable of fostering innovation while safeguarding against potential risks. Moreover,
the global nature of quantum communication necessitates an understanding of the diverse regula-
tory approaches adopted by different countries and regions.

Against this backdrop, this research endeavors to address the pressing need for a comprehensive
analysis of quantum communication regulation on a global scale. The main objective of this research
is to thoroughly examine and contrast various global strategies for regulating quantum communi-
cation in order to pinpoint essential characteristics unique to the current phase of the develop-
ment and regulation of quantum communication, and to formulate recommendations for enhancing
and refining regulatory governance in this field. Through a comparative legal analysis of regulatory
frameworks, this research seeks to uncover common trends, disparities, and emerging patterns in
regulating quantum communication, thereby providing valuable insights for policymakers, research-
ers, and industry stakeholders alike.

To achieve these objectives, the research will be conducted in several stages. Qualitative and
quantitative analyses will be employed to assess the regulatory frameworks implemented in differ-
ent countries and regions. By systematically examining legislative measures, governmental policies,
and industry standards, this research aims to shed light on the intricate interplay between techno-
logical innovation and regulatory governance in the realm of quantum communication.
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In essence, this study seeks to contribute to the burgeoning field of quantum communication

by offering a comprehensive exploration of its regulatory landscape. By highlighting the regulatory
challenges and opportunities inherent in this rapidly evolving field, this research aims to promote
evidence-based policy making and foster international collaboration in creating secure and efficient
quantum communication infrastructure.

Results

Research into foreign regulation of quantum communication has yielded several key findings, not

only concerning the regulation itself but also related measures:

1.

Regulation of quantum communication is primarily carried out at the level of strategic
planning documents. National roadmaps in the field of quantum technologies typically contain
recommendations and regulatory guidelines for quantum communication, identify best practices,
and list existing and planned initiatives that may receive financial support from one or more
government agencies. The process of drafting a roadmap provides a valuable opportunity to
engage a wide range of stakeholders in the development of national strategies. Roadmaps
usually encompass all government structures and identify opportunities for inter-sectoral
cooperation among stakeholders. The roadmap development process also creates opportunities
for stakeholders to collaborate in developing their own strategies and policies, as well as sharing
knowledge, information, and best practices. In most cases, such roadmaps are developed by
government bodies and organizations, but there are also roadmaps from private quantum
associations, for example, in the European Union.

. Technical standards play a paramount role in the development of quantum communication. Their

development occurs not only at the national level but also internationally. The international
dimension is seen as a means of promoting protocols from individual countries and enhancing
influence. However, it is essential to prevent the formation of different international
standardization systems.

. Special groups and centers are established for the effective implementation, development, and

regulation of quantum communication. Their task is to identify social, legal, political, and ethical
issues related to quantum communication. Such groups play a crucial role in informing society
and shaping a positive image of quantum communication.

. For effective legal regulation, it is necessary to monitor administrative barriers that hinder the

implementation of quantum communication. These barriers may include complicated rules for
government procurement, as well as procedures for obtaining licenses and certificates.

. It is necessary to identify the sectors where the implementation of quantum communication is

expected to occur first. These sectors may include the financial sector, healthcare, defense, and
critical infrastructure.

. Regulating and implementing quantum communication involves the use of experimental legal

regimes. It is recommended to include quantum communication in the list of technologies that
may be subject to experimental legal regimes.

The overwhelming majority of countries classify quantum communication as a dual-use
technology. This means it can be used for both civilian and military purposes.

. The classification of quantum communication as a dual-use technology is undoubtedly aimed

at ensuring national security, but at the same time, it imposes significant export restrictions. A
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solution to this could be the establishment of a transparent certification system and tracking of
quantum communication devices. To achieve this, it is possible to create an international system
for tracking and certifying quantum communication devices for the purpose of export and import
control under the auspices of the United Nations.

9. Most countries encourage the use of public-private partnerships. Collaboration between
public and private organizations facilitates quicker responses than traditional regulatory
bodies, providing flexibility in achieving regulatory outcomes for quantum communication and
addressing industry challenges (Johnson, 2019, p. 21).

10.For countries facing challenges in accessing global markets, a viable strategy could involve
orientating towards regional blocs. This approach aims to position them either as local hubs
for quantum technology development or as significant infrastructure players, particularly in
the realm of quantum communication. This strategy is particularly relevant for countries like
Australia and Russia.

11. It is crucial to pay close attention to the ethical aspects of regulating and using quantum
communication. The current era necessitates efforts to initiate the development of a quantum
ethics code and the establishment of an ethical and legal compliance system, both at the national
and international levels.

Discussion

1. Understanding quantum communication

Quantum communication refers to a set of information technologies aimed at transmitting and
protecting information, the operation of which is based on the laws of quantum physics. Quantum
communication harnesses the principles of quantum mechanics, such as superposition and entan-
glement, to facilitate secure and efficient transmission of information (Hoofnagle & Garfinkel, 2021,
p. 25). Superposition denotes the simultaneous existence of multiple states within a single object.
The renowned double-slit experiment demonstrates various quantum phenomena, showcasing the
dual wave-particle nature of small particles and the concept of superposition. The primary inference
drawn from the experiment is that we are unable to determine which slit the individual photon
traversed; instead, the photon exists as a probability wave. Unlike classical communication systems,
which rely on classical bits to encode information, quantum communication employs quantum bits,
or qubits, which can exist in multiple states simultaneously.

The next phenomenon under examination is quantum entanglement, wherein the quantum states
of two or more entities become mutually dependent, despite being spatially distant. Entangled par-
ticles exhibit synchronized behavior, irrespective of the spatial separation between them. Empirical
validation of this property was notably achieved by China in 2017 through the utilization of a quan-
tum satellite (Juan et al., 2017, p. 4).

An additional crucial characteristic of quantum particles, exploited in quantum commu-
nication, pertains to the impossibility of cloning a quantum state (Imre, 2014, p. 139). Given
that a quantum state eludes precise measurement, the act of accurately duplicating it is like-
wise unattainable. As a result, the replication of quantum messages inevitably introduces er-
rors, thereby notifying the communicating parties of any observation by an external observer.
Consequently, users retain the capability to consistently detect the presence of surveillance or
any attempted intrusion.
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Here's a simplified overview of how quantum communication works: Alice sends photons with
random directions, called polarizations. Bob also randomly chooses directions to measure these
photons. After Bob receives and measures the photons, Alice tells him which directions she used.
Bob discards the cases where his directions didn't match Alice’s and informs her where data trans-
mission failed. Even without sharing the actual measurement results, Alice and Bob can generate the
same key. Moreover, if a third party tries to interfere and measure the photons, their polarization
changes, and Alice and Bob can detect errors.

The most popular application of quantum communication is quantum key distribution (QKD)
(Renner, 2008, p. 9). In the process of key generation, the parties exchange photons. Due to the
aforementioned quantum properties, any attempt by a third party to eavesdrop will inevitably dis-
rupt the delicate quantum states, which the communicating parties will immediately detect (Silva et
al, 2012, p. 13).

At present, the lack of regulatory frameworks governing the advancement and application of
quantum technologies opens avenues for ethical and societal quandaries. Without sufficient regula-
tions in place, these issues could arise, potentially endangering ethical norms and societal welfare
(Johnson, 2019, p. 12).

2. Regulation of quantum communication in different countries

2.1. Ganadian regulation of quantum communication

This country’s most recent strategy is Canada’s National Quantum Strategy. The document em-
phasizes the importance of quantum communication for ensuring the confidentiality of information.
A forecast is provided which predicts that the quantum sector will become a $139 billion industry in
Canada by 2045, generating over 200,000 jobs and $42 billion in revenue, potentially contributing
3% of Canada’s GDP.

In the section dedicated to quantum communication, the Canadian government emphasizes the
crucial role of post-quantum cryptography. It is noted that a national quantum communication net-
work, combined with post-quantum cryptography, can enhance the security of confidential informa-
tion, critical applications, and infrastructure. Such a network will encompass ground and satellite
infrastructure, significantly surpassing current Canadian and international capabilities. In the future,
the ‘quantum internet’ may also be utilized by Canadian industries, such as the financial sector,
which require the transmission of confidential information and compatibility of their networks with
those of reliable international partners. Consequently, there is a task to promote the adoption of
post-quantum cryptography and quantum communication products in order to protect data stored
by the Canadian government and Canadian industry.

Among other tasks, increasing organizations’ awareness of the importance of data confidenti-
ality and quantum communication as a means of ensuring such confidentiality is highlighted. The
document indicates an understanding of the importance of quantum technology and the need to
encourage the private sector to invest in this area. There are no specific standards or acts aimed at
regulating quantum technology. On the contrary, the strategy emphasizes Canada’s international
participation in the development of standards, implying that these standards will be applied in the
country.

The strategy also acknowledges that quantum communication may fall into the hands of ma-
licious actors, leading to negative consequences for security and resilience. It is noted that the

' Ministry of Innovation, Science and Industry. (2022). Canada’s National Quantum Strategy. Government of Canada.
https://ised-isde.canada.ca/site/national-quantum-strategy/sites/default/files/attachments/2022/NQS-SQN-eng.pdf
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regulation of quantum communication should be based on principles of security, compatibility,
and neutrality.

For effective regulation, the establishment of a Quantum Advisory Council is envisaged, compris-
ing representatives from industry, science, non-profit, and investment communities. To coordinate
government bodies, the creation of an Interdepartmental Quantum Committee is proposed.

In pursuit of advancements in the quantum sphere, the Canadian government plans to achieve
success by providing additional funding, offering alternative forms of support for industry and re-
search, and developing roadmaps.

Quantum communication is classified as a dual-use technology, meaning it can be used for both
civilian and military purposes. According to the Wassenaar Arrangement of 1995, quantum cryptog-
raphy technology is listed as a dual-use technology, which consequently imposes export restrictions
on companies wishing to participate in international trade.

Thus, there are no specialized laws applicable to quantum communication in Canada. While the
country's national quantum strategy lays important foundations for the further development of quan-
tum communication, there are no plans concerning its regulation, such as identifying administrative or
bureaucratic barriers. This may hinder the development of quantum communication in Canada.

2.2. EU regulation of quantum communication

A key EU strategic planning document is the European Union Strategy for Cybersecurity in the
Digital Decade.?

In the field of quantum communication, the importance of standardization is noted. It is stated
that standards acquire significant importance in addition to traditional legal regulation.

Among the issues emphasized is the importance of preventing individual countries from exploit-
ing international standardization for their own political objectives and the emergence of competing
international standardization systems.

In 2016, the EU launched a large-scale program known as the Quantum Flagship Initiative.> The
program is aimed at supporting the work of hundreds of quantum researchers over a period of 10
years, with an expected budget of €1 billion. It is noteworthy that in the same year, 2016, the key
areas of activity in the field of quantum technologies were approved to ensure the EU's leadership in
the second quantum revolution. These directions are known as the Quantum Manifesto (hereinafter
referred to as the Manifesto).* The Manifesto calls on private companies to participate in the devel-
opment of quantum technology. They are provided with opportunities to engage in the creation and
advancement of quantum technology through public-private partnerships, grants, and other means.
The Manifesto identifies three pillars upon which the development of quantum technology, including
quantum communication, relies: science, education, and technology.

Additionally, as part of the private initiative, The European Quantum Industry Consortium (QuIC)
has developed the Strategic Industry Roadmap (SIR) 2024.° For instance, researchers note that the

2 European Commission Joint Communication to the European Parliament and the Council JOIN (2020) 18 final, The EU’s

*  European Commission. (2018, October 29). Quantum technologies flagship Ricks off with first 20 projects [Press Release].
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_6205
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most promising approach to utilizing quantum key distribution (QKD) and quantum cryptography
is their synergy. Therefore, legislators should be mindful of timelines and lay the groundwork for
long-term funding and support for QKD. Alongside governmental investments, this also entails rec-
ommendations and subsequent regulatory acts regarding the use of QKD-based solutions in areas
where private and public information is processed and transmitted.

Additionally, a recommendation is provided for the development of regulatory acts that could
assist in the development of products, especially for systems manufactured for European organiza-
tions.

It is noted that immigration controls and export control rules often do not allow non-European
specialists to work in Europe outside of academic environments, and provisions on work visas typ-
ically do not specify specialists in the field of quantum technologies. Similar proposals attracting
talent and creating opportunities for specialists in quantum technology can be found in many coun-
tries, such as China, Russia, and Australia. Typically, such initiatives target quantum communication
engineers and developers, but rarely encompass representatives of the humanities (lawyers, ethics
specialists). For the most comprehensive and thorough development and implementation of quan-
tum communication, from both a technical and legal perspective, the candidacy of all stakeholders
should be considered.

2.3. German regulation of quantum communication

In Germany, the primary act dedicated to quantum technologies, including quantum communica-
tion, is the German Government's Action Plan for Quantum Technologies.®

Germany views quantum communication as a technology for ensuring confidential communica-
tion.

The characteristic shortage of personnel in the field of quantum technology is noted, which is
typical for many countries. Therefore, there is a need to develop a program both for educating new
specialists and attracting experts from abroad.

Just like QuIC, the German government is considering a scenario involving the use of quantum
communication alongside post-quantum cryptography. When combined with post-quantum cryptog-
raphy based on mathematical principles, the confidentiality of sensitive information can be main-
tained in the long term. However, continuous monitoring of risks in the field of information security
and data protection is imperative.

To coordinate government agencies, the creation of a special interdepartmental group is envis-
aged. Such initiatives deserve attention as they are found in many countries and are primarily aimed
at overcoming bureaucratic hurdles that could significantly hinder the development of quantum
communication.

Besides supporting pan-European initiatives, Germany will collaborate with national institutions,
which also indicates a public-private approach.

In addition, the federal government has adopted a framework program titled ‘Quantum
Technologies — From Basics to Market’ which outlines the following goals of the federal government:

¢ Quantum Computing Lab. (n.d.) Germany’s action plan for quantum technologies. Retrieved November 25, 2023, from
https://www.quantumcomputinglab.cineca.it/en/2023/05/09/germanys-action-plan-for-quantum-technologies/;  Bun-
desministerium fiir Bildung und Forschung [Federal Ministry of Education and Research]. (2023). Handlungskonzept
Quantentechnologien der Bundesregierung [Federal Government’s quantum technology action plan]. Bundesregierung

[Federal Government]. https://gbn.world/wp-content/uploads/2023/04/Action-Plan-Quantum-Technologies-by-Ger-
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strengthening Germany's strong positions in quantum physics research and paving the way for appli-
cations using quantum technology; creating a framework of conditions to prepare for new economic
opportunities and markets; establishing a solid foundation for Germany’s leading role in developing
industrial applications for quantum technology; fostering international collaboration in the devel-
opment of quantum technologies; informing the German population and involving them in the ad-
vancement of this new key technology.’

It is noted that, from the federal government's perspective, there is a particular need to develop
quantum-resistant cryptographic systems that are secure against both quantum and classical com-
puters and can operate with existing communication protocols and networks. The federal govern-
ment aims to take measures in this area to maintain Germany’s place as the number one encryption
country. Here, arises the challenge of transitioning to new cryptographic infrastructures while also
focusing on a degree of encryption flexibility.

In general, though Germany lacks specialized laws dedicated to quantum communication, it has
a general strategy for quantum technology that sets the right direction for future development and
regulation of quantum communication.

2.4, British regulation of quantum communication

0n March 23, 2015, the United Kingdom adopted a National Quantum Technologies Strategy® that
sets various goals and identifies actions that the British government must take. For example, one
task is the development of regulatory acts and standards. It is noted that standards are a useful tool
for the future development of technology, as they provide confidence and uniformity in an evolving
market that can be recognized internationally by all links in the supply chain. The aim is to ensure
that standards are developed at an appropriate pace and used properly to facilitate the planned
development of quantum technology.

Similarly, existing regulatory acts can often be revised to unlock opportunities in the emerging
market. Developing effective regulation that covers innovations in quantum technology will contrib-
ute to advancing the shared vision.

Special attention is given to the necessity of creating dialogue among all stakeholders. For in-
stance, one of the principles for implementing standards is named as consultation with relevant
stakeholders to better understand the need for standard implementation. It should be noted that
such initiatives should not only pertain to standards but also to the regulation of any technology.

‘Quantum communication’ is also mentioned in the 2021 National Security and Investment Act,
where it is defined as:’

(a) The transmission of information utilizing the properties of quantum mechanics, including su-
perposition, entanglement, single-photon technology, the utilization of conjugate variables, or their
combination;

(b) The utilization of communication networks (quantum or otherwise) for the distribution of
quantum states or information about quantum states;

7 Bundesministerium fiir Bildung und Forschung [Federal Ministry of Education and Research]. Quantum technologies —
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(c) The creation of cryptographic keys or the generation of provably random numbers using a
quantum physical process.

The purpose of the mentioned law is to grant the UK government powers to scrutinize and in-
tervene in certain acquisitions, including those made by enterprises or investors, that may pose a
threat to the United Kingdom’s national security. Under this law, any entity intending to acquire a
company developing quantum technology is required to notify the UK government

It is also important to mention the theoretical approach to regulating quantum technology pro-
posed by the Regulatory Horizons Council (RHC) in the ‘Regulating Quantum Technology Application’
report in February of 2024/° The main principle of this approach lies in regulating the specific ap-
plication of the technology rather than the technology itself. For instance, instead of attempting to
regulate quantum communication as a whole, the focus is on regulating its applications, such as
in quantum key distribution. A similar approach is outlined in the German government’s Quantum
Technology Action Plan.

Thus, the British government views public-private partnerships as the most rational mechanism
for developing and implementing quantum communication, while it is simultaneously developing
national standards and participating in international standardization bodies.

2.5. Dutch regulation of quantum communication

Another prominent player in the quantum communication market is the Netherlands with its
National Program on Quantum Technologies!" The program is a comprehensive document pro-
viding an overview of all kinds of quantum technology, their practical applications, and descrip-
tions of the main challenges inherent in developing quantum technology. It is worth noting that
the program places special emphasis on forming and utilizing the quantum internet for quantum
communication. A technical challenge is highlighted concerning the deployment of the quantum
internet on a large scale, which involves overcoming various issues such as achieving entangle-
ment over long distances and enhancing the functionality of quantum networks. The program
concludes that the quantum internet will operate fundamentally differently from the mod-
ern internet, requiring a new network stack architecture capable of interacting with the cur-
rent internet stack and fully leveraging the specific advantages of quantum communication.
The program highlights the international aspects of quantum communication.

The Netherlands considers itself a potential international leader in developing the regulatory and
ethical aspects of quantum communication.

2.6. Russian regulation of quantum communication

In Russia, quantum communication is defined as a key end-to-end technology, the development
of which is determined by the Roadmap for the Development of End-to-End Digital Technology,
dubbed ‘Quantum Technologies’ (hereinafter — the Roadmap)” and the Passport of the Roadmap

" pepartment for Science, Innovation and Technology & Regulatory Horizons Council. (2024). Regulating quantum

2 Ministry of Digital Development, Communications and Mass Media of the Russian Federation. (2019). The roadmap for
the development of “end-to-end” digital technology “quantum technologies”. The Government of the Russian Federation.
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for the development of the high-tech field of ‘Quantum Communication’ for the period up to 2024
(approved by the Ministry of Digital Development of Russia on 08/27/2020 No. 17) (hereinafter — the
Passport)

In the Roadmap, one of the initiatives for developing quantum communication is ‘Regulatory
Regulation’. As part of this initiative, the preparation and consolidation of proposals for amending
existing regulations are planned, as well as consideration of proposals and preparation of draft
amendments to regulations by the responsible executive authorities.

According to Federal Law No. 258-FZ of July 31, 2020, ‘On Experimental Legal Regimes in the Field
of Digital Innovations in the Russian Federation, this regime can be applied to a number of tech-
nologies, the list of which is established by the resolution of the Government In the Resolution
of the Government of the Russian Federation No. 1750 of October 28, 2020, ‘On Approval of the List
of Technologies Applied within the Framework of Experimental Legal Regimes in the Field of Digital
Innovations, that quantum technologies are among such technologies, including in the areas of
quantum computing, quantum communication, quantum sensors, and metrology.”

In the Government of the Russian Federation’s Order No. 1484-r of July 8, 2019, ‘On the Signing
of Agreements of Intent between the Government of the Russian Federation and State Corporations
and State-Owned Companies for the Development of Certain High-Tech Directions, Article 2 states
that the implementation of the Roadmap is ensured by creating a comfortable regulatory environ-
ment, including the removal of administrative barriers, improving standardization and technical reg-
ulation, and establishing experimental legal regimes®

Quantum cryptography is designated as a dual-use technology in the Resolution of the Government
of the Russian Federation No. 1299 of July 19, 2022, ‘On the Approval of the List of Goods and Dual-
Use Technologies That Can Be Used in the Development of Weapons and Military Equipment and on
Which Export Control Is Implemented””

As part of the establishment of specialized organizations, the Quantum Valley Innovation Science
and Technology Center, established in accordance with the Resolution of the Government of the

B Passport of the «roadmap» for the development of the high-tech field «quantum communications» for the period up to
2024" (approved by the Ministry of Digital Development of Russia, Aug. 27, 2020, No. 17 (Russ.).

% Federal'ny Zakon RF ob eksperimental'nykh pravovykh rezhimakh v sfere cifrovykh innovacij v Rossijskoj Federacii [Fede-
ral Law on Experimental Legal Regimes in the Field of Digital Innovations in the Russian Federation], Sobranie Zakono-
datel'stva Rossiyskoy Federatsii [SZ RF] [Russian Federation Collection of Legislation] 2020, No. 31 (Part ), Item 5017.

5 Postanovlenie Pravitel'stva RF ob utverzhdenii perechnya tekhnologij, primenyaemykh v ramkakh eksperimental’nykh
pravovykh rezhimov v sfere cifrovykh innovacij [Decree of the Government of the Russian Federation on approval of the
list of technologies used within the framework of experimental legal regimes in the field of digital innovations] Oct. 28,
2020, No. 1750.

' Rasporyazhenie Pravitel'stva RF o podpisanii Soglashenij o namereniyakh mezhdu Pravitel'stvom Rossijskoj Federacii i go-
sudarstvennymi korporaciyami i gosudarstvennymi kompaniyami po razvitiyu otdel'nykh napravlenij vysokikh tekhnologij»
[Order No. 1484-r of July 8, 2019, ‘On the Signing of Agreements of Intent between the Government of the Russian Federa-
tion and State Corporations and State-Owned Companies for the Development of Certain High-Tech Directions], Sobranie
Zakonodatel'stva Rossiyskoiy Federatsii [SZ RF] [Russian Federation Collection of Legislation] 2019, No 28, Item 382%.

7 Postanovlenie Pravitel'stva Rossijskoj Federacii ob utverzhdenii perechnya tovarov i tekhnologij dvojnogo naznacheniya,
kotorye mogut byt' ispol’zovany pri razrabotke vooruzheniya i voennoj tekhniki i v otnoshenii kotoryh osushchestvlyaet-
sya eksportnyj kontrol [Decree of the Government of the Russian Federation on the Approval of the List of Goods and
Dual-Use Technologies that can be used in the Development of Weapons and Military Equipment and on which Export
Control is implemented], Sobranie Zakonodatel'stva Rossiyskoiy Federatsii [SZ RF] [Russian Federation Collection of Leg-
islation] 2022, No 30, Item 5630.
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Russian Federation No. 2133 of November 30, 2021, ‘On the Establishment of the Quantum Valley
Innovation Science and Technology Center’ (hereinafter referred to as Quantum Valley), has been cre-
ated.® One of Quantum Valley's areas of activity is advanced digital technologies, including quantum
technology and artificial intelligence. Operations within this center offer significant tax incentives
(0% corporate income tax, 0% VAT, 0% property tax), which will have a positive impact on the indus-
try's condition.

The Concept of Regulation of the Quantum Communication Industry in the Russian Federation
until 2030 (hereinafter referred to as the Concept) was adopted in 2023. Among its regulatory tasks
are to identify legal barriers hindering the development and application of quantum communication
in various sectors of the economy and society; to shape a legal framework for the market for goods,
works, and services in the quantum communication industry which is based on the national stan-
dardization and conformity assessment system; and to harmonize legal acts.

One of the regulatory initiatives involves developing legal acts in the field of quantum communi-
cation at the international level.

The first step in regulating quantum communication is to establish and define a conceptual frame-
work. Subsequently, the goal will be to establish a legal institution to regulate the use of quan-
tum communication within existing communication networks through the application of regulatory
sandboxes.

Of particular interest is the preliminary ‘Quantum Communication: Terms and Definitions’ na-
tional standard (hereinafter referred to as the Standard), which identifies promising directions for
developing quantum communication not only in Russia but also in other countries.

The Standard defines the term ‘quantum signature’ as quantum information associated with other
information in electronic form (the information being signed) and used to identify the entity signing
the information. Quantum signature is likely to become an additional option for remote document
signing, used optionally for enhancing security or in compliance with legislation, such as in the
transmission of electronic documents among critical infrastructure entities.

The term ‘quantum internet’ refers to a global information network based on quantum technol-
ogy, where quantum information is generated, processed, and stored in nodes interconnected by
quantum channels. The development of a quantum internet will raise issues related to governmental
control and identification to a new level. For instance, in the EU, the Quantum Internet Alliance is
engaged in the development and implementation of the quantum internet®

One of the promising scenarios for the use of the quantum internet is the implementation of
quantum currency, which is protected against counterfeiting due to the no-cloning theorem of quan-
tum states. This could lead to changes in the regulation of monetary transactions. Just like for quan-
tum communication, the development of standards will be required for the quantum internet, as
noted in the Japanese Strategy for Creating the Quantum Future Industry.?°

' Postanovlenie Pravitel'stva Rossijskoj Federacii o sozdanii innovacionnogo nauchno-tekhnicheskogo centra “Kvantovaya
dolina” [Resolution of the Government of the Russian Federation on the Establishment of the Quantum Valley Innovation
Science and Technology Center] Sobranie Zakonodatel'stva Rossiyskoiy Federatsii [SZ RF] [Russian Federation Collection
of Legislation] 2021, No 49 (Part I1), Item 8318.

2 Quantum Research Promotion Office. (n.d.). Quantum Future Industry Creation Strategy. Ministry of Education, Culture,
Sports, Science and Technology of Japan. Retrieved October 23, 2023 from www.mext.go.jp/a_menu/shinkou/ryoushi/
mext_02468.html
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Thus, in Russia, there are several strategic acts that define areas for regulation and set specific
tasks for improving such regulation. However, there are no specialized laws that specifically ad-
dress quantum communication, nor are there laws similar to those in the United States and Korea,
which establish an organizational framework for the development and implementation of quantum
communication. Unlike the approach in the US and Korea, Russia tends to rely on state-oriented
partnerships, as state-owned companies are involved in the development of quantum communica-
tion. In other words, Russia has adopted a state-oriented approach instead of a softer approach or
co-regulation.

2.7. US regulation of quantum communication

The United States’ National Quantum Initiative Act was signed into law in 2018. Its aim is to ensure
the United States’ continued leadership in the field of quantum technology. It emphasizes the need
for international quantum security standards, thereby assigning responsibility to relevant authori-
ties and organizations to develop and implement national standards.

Additionally, the Act provides for the establishment of special bodies and committees whose
primary goal will be to conduct research in the field of quantum technology.

Additionally, in accordance with Sec. 109 of the Export Control Reform Act of 2018, the Bureau of
Industry and Security classified quantum information technologies, including quantum encryption,
as critical technologies for export control purposes.”

In 2022, the National Institute of Standards and Technology (NIST) selected the non-profit re-
search institute SRI International to develop the first roadmap for the production of quantum tech-
nologies, which is crucial for establishing reliable and high-quality supply chains.?

2.8. Australian regulation of quantum communication

An Australian government corporation, the Commonwealth Scientific and Industrial Research
Organisation (CSIRO), published a roadmap for quantum technologies in 2020, (CSIRO, 2020).Z One
of the key tasks it identified was to introduce certainty in the rules governing the control of trade in
defense goods, as well as to support dialogue among stakeholders to foster trust in the industry and
ensure the protection of intellectual property and Australia’s security.

Moreover, Australia has adopted a National Quantum Strategy. The structure of the National
Quantum Strategy consists of 7 objectives with proposed policy initiatives to:

1. Create a conducive environment for the development, commercialization, and utilization of
quantum research, including by raising awareness and demand;

2. Strengthen Australia’s global leadership in quantum research by stimulating the next wave of
quantum discoveries and technological breakthroughs;

3. Make Australia a primary destination for attracting talent in the field of quantum technology and
stimulate the growth of a skilled workforce to enable industry scalability;

2 Export Control Reform Act of 2018, H.R.5040, 115th Cong., s. 109 (2018), https://www.congress.gov/hill/115th-congress/
house-bill /5040 /text.

% Department of Industry, Science and Resources. (n.d.). National Quantum Strategy. Australian Government. Retrieved
October 23, 2023 from https://consult.industry.gov.au/national-quantum-strategy
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4. Remove barriers in the supply chain;

5. Strengthen domestic and international partnerships;

6. Create the right conditions to strengthen trust, ensure inclusivity, and balance national interests
with economic opportunities.

Similar objectives are embedded in many other strategies, such as those in Russia. It is worth
taking note of the initiatives aimed at removing barriers in the supply chain, such as identifying and
eliminating procurement barriers within the quantum ecosystem that restrict the commercialization
of quantum technology. Of interest is the attention paid to reducing the high dependency of the
quantum industry on imports, including through the accumulation of reserves and expanding do-
mestic production capacity, as well as raw material production.

Australia’s vision for the development of its regulatory framework is intriguing. In its creation, a
holistic approach is planned to ensure the achievement of a proper balance and to prevent unfore-
seen consequences of regulatory enactments. Achieving national interests in the field of quantum
technologies will also require an active bhalance between:
= Commercial opportunities;
= The transformative impact of quantum technologies;
= National security requirements (including proper control over technologies to protect intellectual

property and national interests).

Therefore, the most appropriate legal mechanisms for achieving the above-mentioned objectives
may involve the piloting of experimental legal regimes.

In addition to the points mentioned, Australia has also adopted an Army Quantum Technology
Roadmap.?” It is asserted that widespread adoption of quantum networks in the near future is un-
likely. Quantum communication will be limited to a few high-priority channels.

2.9. Japanese regulation of quantum communication

Japan stands out with a significant number of strategic initiatives in the field of quantum technol-
ogy. There are three: Innovation Strategy in Quantum Technologies, Vision of the Quantum Society
of the Future, and Strategy for Creating the Quantum Future Industry, as well as a Roadmap for
Innovation strategy in the field of quantum technologies.

In the Strategy for Creating the Quantum Future Industry, it is noted that for the widespread use
and dissemination of quantum communication, it will be recommended to incorporate quantum
communication into rules, guidelines, etc. Additionally, the government will support the use of quan-
tum technologies in public institutions and local government bodies. There is already a recognized
need to develop new standards for the quantum internet of the future.

To expand and popularize the use of quantum cryptography communication devices, there are
plans to develop a certification system for these devices by a third-party organization. It is expected
that this system will be autonomous, where private companies will serve as evaluation institutions,
and the responsibility will be placed on these companies and their executives.

In collaboration with industry and academic circles, the Japanese government has committed to
forming a venture ecosystem in order to attract investment. This system will include mechanisms
for discovering and generating new ideas (such as pitch competitions, idea/hackathons, etc.), col-
laboration with existing companies, cooperation between startup companies, and dissemination

% The Australian Army. (2021). Army Quantum Technology Roadmap. The Australian Government. https://researchcentre.
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of information about business activities, both domestically and internationally. As a result, a
comprehensive innovation platform will be formed that will create and support startups through
close collaboration between industry, academic circles, and the government, including support for
accessing foreign markets. In other words, the emphasis is placed on public-private partnerships.

The Vision Strategy for the Quantum Future is particularly interested in addressing issues related
to intellectual property, standardization, and international norm-setting, primarily for quantum
computers and quantum communication. It is noted that quantum computers and quantum cryp-
tographic communication represent complex systems that integrate various technologies, including
quantum and traditional (classical) technologies, and it is expected that they will encompass diverse
intellectual property in the future.

In light of this, a strategy of openness/closure is envisaged to protect intellectual property re-
lated to quantum technologies. Furthermore, issues are being considered related to mandating the
licensing of inventions. For this reason, in collaboration with private companies, the government will
promote an ‘open-closed’ strategy and encourage initiatives from the private sector. The Japanese
government expects the formation of a patent pool led by the private sector in the future and the
creation of a private management organization based on the ‘open-closed’ strategy. Furthermore,
the formation of an international patent pool led by the private sector is expected to enable simul-
taneous licensing of multiple intellectual property assets.

In the field of investment, there is a plan to expand the use of government funds for particularly
risky projects. To promote the development of the quantum market, the government and related
organizations are expected to be obliged to actively procure new products for early adoption in order
to stimulate demand.

A similar proposal is present in the Innovation Strategy in Quantum Technologies. Additionally,
based on an agreement on an international export control regime, Japan will advocate strict control
of secure trade and management systems based on its Foreign Exchange and Foreign Trade Act.

Thus, Japan offers the most comprehensive and holistic approach to the vision and future
regulation of quantum technology. The government places significant emphasis on public-pri-
vate partnerships in developing and financing quantum technology. There is a focus on the
development of quantum computers and quantum communication. Changes in intellectual
property legislation are expected to create a mechanism for compulsory licensing of inventions.
Certification legislation will change to transfer this procedure into private hands, with the re-
sponsibility placed on the certifying bodies. There will be comprehensive changes in investment
legislation aimed at facilitating investment and expediting the adoption and formation of the
quantum technology market.

2.10. South Korean regulation of quantum communication

In 2023, amendments were added to South Korea's Special Law on Promotion of Information and
Communication and Activation of Fusion. These changes allocate certain rights to the Minister of
Information and Communication Technology (hereinafter referred to as the ICT Minister) and the
government regarding the development of quantum communication.?

The ICT Minister is empowered to support and promote activities related to the standardization
and certification of quantum information and communication technologies, facilitate international

% Special Act on Promotion of Information and Communication and Activation of Convergence, amended by Act. No. 19240,
March 21,2023 (S. Kor.).
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cooperation in the field of quantum information and communication technologies, and appoint a
specialized institution for the effective implementation of projects in the field of quantum commu-
nication (Article 27.2). In coordination with the governor of the city, the ICT Minister may designate
areas for the development and dissemination of new quantum information and communication
technology, as well as for workforce training and enhancing the competitiveness of the industry
(Article 27.4).

The government is empowered to determine the priority of support measures for high-tech and
venture enterprises utilizing quantum information and communication technology, as well as for
enterprises initiating entrepreneurial activities using quantum information and communication
technology (Article 27.3).

On October 6, 2023, the Quantum Scientific Technology Development and Industry Act (hereafter
referred to as the Quantum Technology Industry Act) was enacted. The main content of this act
revolves around establishing an institutional framework to provide various forms of support for
developing quantum scientific technology and industry.”

The aim of the Act is to promote scientific and technological innovation, national security, and
the development of the national economy by establishing a research base in the field of quantum
science and technology and systematically developing the quantum industry.

The government’s Ministry of Science and Information Technology is specifically tasked with cre-
ating a plan for the development of quantum science and technology every five years. This plan must
address issues related to standardization and the protection of intellectual property rights.

Article 13 of the Quantum Technology Industry Act specifically establishes the right of patent
holders to present the results of intellectual activities under an exclusive license. Apparently, this
measure is aimed at combating potential illegal dissemination of quantum technology.

Additionally, the government is tasked with supporting startups related to quantum technology
by providing them with workspace and conference rooms to foster the development of the quantum
industry.

South Korea is actively engaged in standardizing quantum communication technology both at the
national level and internationally.®

Thus, the regulation of quantum communication in South Korea resembles that in the United
States. There are laws establishing an institutional framework for organizing, financing, developing,
and applying quantum technology. Responsible bodies are designated or created to carry out rel-
evant duties. Alongside this, there is parallel development of quantum communication standards
both at the national and international levels.

2.11. Chinese regulation of quantum communication

China's primary strategic document is the ‘Made in China 2025' National Plan (hereinafter referred
to as the National Plan)?® and also the current 14th Five-Year Plan for China’s Social and Economic
Development (2021-2025). In these documents, there are declarations of “major breakthroughs,” in-
cluding in the field of quantum technology.

7 Quantum Science and Technology and Quantum Industry Fostering Act (S. Kor.).
% Quantum Information and Communication Research Association. (2018). Standardization for Quantum Key Distribution.
Ministry of Science and ICT. https://scienceon.kisti.re.kr/srch/selectPORSrchReport.do?cn=TRK0202100006406
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According to the National Plan, the development of quantum technology will be driven by sys-
tematic education in the field of quantum technology, the advancement of numerous national in-
novation projects, and the establishment of laboratories. Significant state funding is expected to
contribute to substantial achievements in the development of quantum technology. The funding is
primarily directed towards the commercialization of quantum communication technology.

In 2018, a draft of a national standard dubbed ‘Terminology and Definitions of Quantum
Communication’ was introduced.*® This document provides definitions of concepts and terms in the
field of quantum communication, including quantum communication technology, in both a broad
and narrow sense, as well as terms related to the quantum information processing technology in-
volved in quantum communication. The project focuses on defining terms related to current practical
quantum key distribution technology, standardizing the description of quantum key distribution
technology in industries related to quantum communication, and providing reference materials for
the application of this technology in existing networks, as well as its evaluation and testing.

China enacted an Encryption Law in 2020, which regulates the use and development of cryp-
tographic technologies, including those used in quantum communication. Additionally, there is a
Cybersecurity Law enacted in 2016, which requires network operators to take measures to protect
the security of their networks and the information they handle, including quantum communication
networks.”

3. Ethical regulation

Ethical regulation could indeed emerge as a promising approach for guiding the development and
deployment of quantum technology. It has the potential to influence all other forms of regulation
and could serve as a foundation for governing quantum technology. There are already proposals in
Europe for conducting Quantum Impact Assessments (QIA) to evaluate the legality, ethics, social im-
plications, and technical reliability of quantum technologies throughout their lifecycle. This holistic
approach could help ensure that quantum technologies are developed and used in a responsible
and socially beneficial manner.? The following rules are proposed:

1. Ensuring the integrity of quantum systems storing and transmitting information, as well as
auditing information processing by quantum systems;

2. Providing traceability, testability, and predictability of actions performed by the quantum system;

Compliance with the intellectual property rights of third parties;

4. Respecting individuals' privacy, confidentiality of information, fundamental ethical principles,
and industry laws and regulations related to the application of quantum technology;

5. Clarifying and delineating responsibilities within the chain of development — component
application — service provision.

As part of the quantum technology and quantum communication impact assessment, interdis-
ciplinary groups are envisaged to be established. These groups will formulate future implementa-
tion plans for Quantum Impact Assessment (QIA) within each sector (such as healthcare, agriculture,

w

% Ministry of Industry and Information Technology. (2018). Quantum Communication Terminologies and Definitions.

Network Security Law of the People’s Republic of China (promulgated by the Standing Comm. Nat'l People’s Cong., Nov. 7,
2016, effective June 1, 2017) (China).

Kop, M. (2021, March 30). Establishing a legal-ethical framework for quantum technology. Yale Journal of Law & Technology
Blog. https://yjolt.org/blog/establishing-legal-ethical-framework-quantum-technology
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energy, finance, transportation, education, media, arts and entertainment, defense) with the aim of

monitoring and influencing the social consequences of deploying quantum technology.*
Here are the proposed principles for the responsible implementation of quantum communication

by some authors (Kop et al., 2023, p. 12):

1. Consideration of information security as an integral part of quantum communication aimed at
eliminating security threats;

2. Prevention of the malicious use of quantum technology and mitigation of risks of dual-use;

3. Pursuit of international cooperation based on shared values, guided by the ‘winner-takes-all
principle;

4. Balance between transparency and secrecy;

5. Establish an ecosystem for studying the potential uses and consequences of quantum
technologies, expanding our understanding of responsible quantum technology usage;

Conclusion

Quantum communication is already part of the market in many countries. However, the regula-
tion of quantum communication is still in its infancy and consists of a scattered array of acts, with a
focus on strategic planning documents and roadmaps. A projected scenario for the development of
quantum communication regulation may involve an increase in the number of laws establishing the
organizational framework for the implementation, testing, and development of quantum communi-
cation. Subsequently, targeted amendments to laws concerning critical infrastructure, information
security, telecommunications, and electronic signatures are expected. Anticipated changes may be-
come subjects for further research and investigation.
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Abstract

This study addresses the issues involved in holding information intermediaries accountable for infringement
of intellectual property rights. The growing significance of online commerce and the necessity to protect intel-
lectual property rights in a digital environment makes this research especially relevant. This study aims to
identify the various approaches to holding intermediaries accountable and assess the effectiveness of existing
legal regulations in the United States and China. The findings indicate significant differences in the approaches
to this issue in the legal systems studied. For instance, in the United States, Section 230 of the Communications
Decency Act and the Digital Millennium Copyright Act imposes fewer obligations on intermediaries to monitor
user-generated content. This approach provides broad protection to platforms and encourages innovation, but
leaves certain gaps in the protection of intellectual property rights. Conversely, China's E-commerce Law places
more responsibilities on platforms to prevent violations, offering them less protection. The conclusions drawn
may contribute to the improvement of legal regulation concerning the activities of information intermediar-
ies, the enhancement of enforcement mechanisms, and the development of strategies to combat intellectual
property rights infringement.
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AHHoTauus

B nccnefoBaHni paccmatpuBakTca npo6nembl NPUBAEYEHUA K OTBETCTBEHHOCTW MH(OPMALMOHHBIX
NOCPeAHNKOB B CBA3N C HApyLeHWeM WHTENNeKTyaNnbHbIX Npas. AKTYanbHOCTb MCCNef0BaHMA 06yCnoB-
NeHa pacTylWuM 3HAUeHWeM MHTEPHET-TOProBAM M HEOBXOANMOCTbI) 3alUTbl NPaB MHTENNEKTYanbHON
COOCTBEHHOCTH B LNdPOBOI cpege. liccnefoBaHue HaNPaBNeHO Ha BbIABNEHNE Pa3NNYHbIX NOAXOA0B K OT-
BETCTBEHHOCTU NMOCPEAHNKOB, a TaKKe Ha OLEHKY 3((eKTUBHOCTM CYLLeCTBYIOWEro NPaBoOBOro perynu-
posaHus B CLUA 1 Kutae. Pe3ynbtaTbl MCCNef0BaHNA YKa3blBAOT HA CYLLECTBEHHbIE pa3nnuns B NOAX0AaxX
K OTBETCTBEHHOCTU NOCPEAHNKOB B N3yyaeMbix npaBonopsakax. B CLLUA, B yactHocTu, pasgen 230 3aKkoHa
0 NPUCTOIHOCTM B KOMMYHUKaLmusx (Communication Decency Act) 1 3akoH 06 aBTOPCKOM Npase B LM PoBYIo
anoxy (Digital Millennium Copyright Act) Bo3naraloT meHbliie 0653aHHOCTei Ha NOCPEAHMKOB MO KOHTPOII0
KOHTEHTa, C03JaBaeMoro nonb3oBatensmu. 3T0T NOAXOA NPEAOCTABAALT WUPOKYI0 3aWNUTy nnathopmam
1 NOOLPSAET NHHOBALMM, OAHAKO OCTABNAET ONpefeneHHble Npobenbl B 3alMTe NHTENNEKTYaNbHbIX NPas.
HanpoTus, KUTaNCKM 3aKOH 06 3NEeKTPOHHOW KOMMepLUN Bo3NaraeT Ha nnatopmbl 60Mblue 0693aHHO-
CTel 32 NpefoTBPALLEHNE HAPYLIEHNN, NPEROCTABAAA UM MEHbLIYI0 3awnTy. MoNyyYeHHble BbIBOALI MOTYT
Cnoco6CcTBOBaTh COBEPLIEHCTBOBAHUIO NPABOBOI0O PeryNnMpoBaHnNA [eATeNbHOCTM UH(OPMALMOHHBIX MO-
CPefHNKOB, YNYYLEHNI0 MEXAHU3MOB NPABONPUMEHEHNS, @ TaKXe Pa3BUTUIO cTpaTerun 60pbbbl € Hapy-
WeHUAMN NHTENNEeKTYaNnbHbIX Npas.

Kniouesble cnosa

nNNaTopMbl 3NEKTPOHHON KOMMEPLLMW, NOCPEAHUKM, HAPYLLIEHWUA NIPAB MHTENNEKTYaNbHbIX NPaB, OHNANH-Cpefa
KondnukT untepecos ABTOp €0061La€eT 06 OTCYTCTBUN KOH(NMKTA NHTEPECOB.

QuHaHcMpoBaHue WccnenoBanue He umeet CI'IOHCOpCKOI;I noadepXKu.
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Introduction

With the enormous expansion of digital commerce and online marketplaces over the last decade,
virtual sales platforms have become a primary avenue for vendors to reach consumers worldwide,
while also introducing fresh challenges regarding intellectual property rights (hereinafter — IPR(s))
protection. The issue under scrutiny addresses an essential matter: how accountable these e-com-
merce platforms should be when users exploit others’ copyrights, trademarks or patents.

This analysis examines the differing approaches in China and the US, pinpointing parallels and
gaps in oversight. Do existing frameworks effectively deter violations? What effective measures and
mechanisms are in place to address IPR violations in both jurisdictions? The answers to these ques-
tions are important for all involved — owners seeking fair compensation, platforms seeking clarifica-
tion of their responsibilities, and shoppers seeking authentic products.

Lessons taken from observing the diverse handling of this issue could aid in drafting statutes that
legally support creativity as technologies evolve and exchanges globalize. Comparisons may also
help rights-holders and entities running exchanges in comprehending their obligations and limits on
offers of property for sale online. The fact that infringement concerns remain acute underlines the
timeliness of this research, giving due attention to the value of intellectual works, especially within
the digitized realms where transactions occur.

This research is based on general scientific (analysis, comparison, systematic, historical and struc-
tural analysis) and special (method of legal interpretation, comparative legal, formal-legal) methods
of knowledge acquisition. Analysis of available empirical data in reports and legislation were the
main methods used in this study. Judicial practices and scientific literature were analyzed to collect
the information required to prepare this academic article.

The study covers a wide range of topics relating to the liability of intermediaries with respect to
IPR infringement on e-commerce platforms in the US and China. A comprehensive analysis of laws,
regulations, and court decisions on the rights and obligations of online marketplaces is included.
Special attention is given to the legal framework, the changing trends concerning marketplace liabil-
ity, and practical implications for policymakers, lawyers, and stakeholders in the e-commerce indus-
try. The study examines the concept and characteristics of marketplaces as intermediaries, their role
in online transactions, and the legal challenges of IPRs. Differences between Chinese and US laws
are explored, including specific legal aspects such as Section 230 of the America’s Communications
Decency Act and the obligations of marketplaces under China’s E-Commerce Law.

Intermediary liability has emerged as a crucial area for research, especially in light of the expand-
ing digital economy and the increasing prevalence of e-commerce platforms. The studies of He (2020),
Pokrovskaya (2024), You (2020), and Huang & Li (2019) provide a general analysis of the legal frame-
works that govern the liability of e-commerce platforms for intellectual property infringement in the
United States and China. These works delve into the contrasting approaches each country takes in
defining the responsibilities of intermediaries and the enforcement mechanisms in place.
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The works of Ying (2014), Zhang & Zhang (2011), Teague (2012), Leaffer (2001), Weckstrom (2012),
and Oswald (2008) identify current trends in the development of marketplace liability for IP infringe-
ment, such as the increasing role of platform companies in regulating content and developing new
methods to combat illegal activity.

Several studies by An (2009), Huang & Li (2019), Tian (2016), and Wang (2024) discuss how the legal
approaches of the US and China can be harmonized to better combat IPR infringement on online
platforms and ensure fairness for rightsholders.

In general, a marketplace is an online venue where various vendors can post their goods and
services for purchase, and patrons can browse selections and make acquisitions (An, 2009, p. 186).
The primary role of markets is to act as intermediaries between buyers and sellers.

In a digital marketplace, dealers set up profiles and list their products or services. Customers can
peruse numerous offers, compare prices, and choose the product that meets their demands. A mar-
ketplace is an ideal platform for this, as it provides safe and simple payment and delivery options,
as well as a user-friendly way of locating, evaluating, and obtaining products and services. At the
same time, the marketplace gives dealers access to a huge pool of potential consumers with minimal
promotion and advertising costs by utilizing established platform infrastructure. There exist both
specialized marketplaces that focus on a particular industry or niche, and general marketplaces that
connect buyers and sellers of multiple products and services. Examples of general marketplaces
include Uber, Airbnb, AliExpress, Amazon, and eBay (Pokrovskaya, 2023a, p. 89). By acting as inter-
mediaries, marketplaces play a significant role in the contemporary economy by facilitating trade
and flourishing e-commerce. They also face several legal and regulatory difficulties, including data
protection, payment security, and ensuring the assurance of product or service quality.

Legal Regime of Liability of Marketplaces in the USA

Legislative Framework

Initially, it would be prudent to focus on a significant piece of US legislation that determines
the liability of e-commerce intermediaries, specifically marketplaces. This legislation plays a critical
role in shaping the legal responsibilities and protections afforded to online platforms that facilitate
commercial transactions. By examining this legislation, we can gain a clearer understanding of the
regulatory framework governing e-commerce marketplaces and their obligations.

The Communications Decency Act' is a landmark piece of legislation in the United States, which
is particularly recognized for its Section 230. Section 230 of the CDA provides immunity for online
services from liahility for content created by their users. Its full text contains two critical provisions:

The first focuses on “Interactive Computer Service Provider Protection.” According to Section
230(c)(1), platforms like e-commerce marketplaces are not considered publishers of user-generated
content, such as reviews, listings, comments, or other materials. They are therefore protected from
lawsuits concerning that content.

The second is the “Good Samaritan Provision,” by which Section 230(c)(2) further extends this
protection by allowing platforms to voluntarily remove or moderate content in good faith without
losing this immunity. Specifically, it states that they cannot be held liable for actions taken to restrict
access to or availability of material that the provider or user considers to be obscene, lewd, filthy,

' Communications Decency Act of 1996, Pub. L. No. 104-104, §§ 501-561, 110 Stat. 133 (1996) (codified as amended in scattered
sections of 47 U.S.C.).
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excessively violent, harassing, or otherwise objectionable, whether such material is constitutionally
protected or not.

The implications of Section 230 for online marketplaces like Amazon, eBay, and Etsy are profound.
While Section 230 protects these platforms from liability for user content, it also encourages them to
effectively moderate and police their sites. Marketplaces are legally protected when they remove inap-
propriate or harmful content, which might include counterfeit goods, fraudulent listings, or defamatory
reviews. This liability shield has allowed e-commerce sites to innovate and grow without fear of being
overwhelmed by lawsuits. If online marketplaces were held liable for everything posted by their users,
the costs associated with monitoring and legal defense could stifle innovation and accessibility.

Despite its crucial role in protecting online platforms, Section 230 has faced significant scrutiny
and criticism. Some believe Section 230 gives online platforms too much leeway, allowing them to
escape responsibility for harmful content, which can lead to misinformation, hate speech, and other
forms of abuse proliferating online. Others argue that the broad immunity combined with the con-
tent moderation powers gives platforms too much control over public discourse, empowering them
to unilaterally decide what content is acceptable. There have been numerous calls to reform Section
230 to better balance the protections it provides with the accountability it demands. Proposals in-
clude requiring platforms to adhere to certain content moderation standards or to limit types of
content that are covered by immunity.

The Digital Millennium Copyright Act (DMCA) plays a crucial role in giving structure to intermediary
liability of digital platforms. The DMCA's provisions recognize the need for responsive yet respon-
sible handling of illegal user-generated content.? It aims to foster innovation through safe harbors
for cooperation, while still incentivizing the judicious policing of prohibited acts.? Over time, judicial
interpretation of these statutes has further developed understanding of the responsibilities and
limits of marketplaces. The DMCA establishes notice and takedown procedures that compel online
marketplaces to promptly respond to copyright infringement notices and remove violating content.’
However, not all reactions are swift or sufficient, leading to alternative enforcement.’

If a notification is disregarded or the response unreasonable, additional legislation provides
backup. The Federal Trade Commission Act,® along with related consumer and trade protection laws,
may be enforced should a marketplace fail to adequately address infringements. While marketplaces
have the ability to avoid responsibility for copyright infringement under Section 512(c) of the DMCA,
meeting “safe harbor” standards necessitates adherence to specific requirements (MacCarthy, 2010,
p. 1088). To benefit from safe harbor exemptions, a marketplace must publicize its policy on in-
fringement, outline procedures to address notices of copyright infringement, and swiftly remove
infringing content once notified. Additionally, by carrying out notice and takedown procedures, as
well as by deleting infringing material reported by copyright owners, marketplaces can escape li-
ability for copyright violations committed through user activity on the platform. So long as all the
requirements are thoroughly met, marketplaces are shielded from legal accountability for instances
of copyright infringement initiated by users. On the other hand, marketplaces may be held liable for
IPR infringement if they do not use notice and takedown procedures or refuse to take correctional
measures after receiving infringement warnings (Ying, 2019, p. 549).

17U.5.C. § 512(a)., 17 U.S.C. § 512(b).

17 U.5.C. § 512(c) - (d).

17 U.S.C. § 512(c)(1)(C).

17 U.S.C. § 512(g).

The Federal Trade Commission Act, 15 U.S.C. § 45.
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Moreover, it is crucial to note that there is a great deal of case law in the United States devot-
ed to marketplace liability for intellectual property rights infringement’. For instance, a markets’
knowledge or lack thereof concerning an offending action is considered to determine the precise
amount of the platforms’ culpability. Therefore, in order to establish a markets’ responsibility, it
is necessary to analyze not only federal and state statutes, but also study the court decisions that
set standards and criteria of the liability of platforms.® One of the most essential factors affect-
ing liability for marketplaces is whether they are aware of copyright violations or other illegal
activities on their platforms.” Another important factor is the extent to which a marketplace has
a role in providing or regulating content. If a marketplace closely filters and monitors its offer-
ings, actively searching for copyright infringement or other illegal listings, it can make it easier for
them to reduce infringement liability® However, if a marketplace only provides a technological
platform or a means for sellers and buyers to communicate, without being directly involved, this
could also reduce their liahility according to the “provider immunity” or “neutral intermediary”
theory (Oswald, 2008, p. 250).

Case Studies — Debate over Marketplace Liability

In US courtrooms, debates have revolved around a wide spectrum of issues concerning market-
place culpability, including the ownership of creative works, trademarks, liability for user mishe-
havior, evaluation of products, and the fine print of dealings between marketplaces, vendors, and
consumers.

Application of Immunity — “Safe Harbor” Principle under Section 230

For instance, in a big court case from 1995 called Stratton Oakmont, Inc. v. Prodigy Services
Co.," the US Supreme Court found that an interactive service provider like the old Prodigy web-
site could not be blamed for things users posted (exemption from the liability, the application
of the “safe harbor” provision). This verdict made Section 230 of the CDA very important, as it
meant that websites usually shouldn’t be sued for what users say or do. The same was estab-
lished in Zeran v. America Online Inc. (1997)2 Hassell v. Bird (2018), and Yelp, Inc. v. Hadeed
Carpet Cleaning, Inc.”

The next case™ involved a lawsuit by a plaintiff, Ms. Doe, who alleged that MySpace was respon-
sible for her being sexual assaulted because it had failed to put proper safety measures in place to
protect minors. The Fifth Circuit Court of Appeals upheld the immunity granted to MySpace under
Section 230, determining that the platform could not be held liable for third-party content or the of-
fline consequences of interactions that began on its site. This ruling reinforced the broad protections

7 Tiffany (N)) Inc. v. eBay Inc., 600 F.3d 93 (2d Cir. 2010)., Perfect 10, Inc. v. CCBill LLC, 488 F.3d 1102 (9th Cir. 2007)., Viacom
International Inc. v. YouTube, Inc., 676 F.3d 19 (2d Cir. 2012)., Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259 (9th Cir. 1996).,
Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc., 658 F.3d 936 (9th Cir. 2011).

& Sony Corp. of America v. Universal City Studios, Inc. (“Sony Betamax Case”), 464 U.S. 417 (1984)., Grokster Ltd., 545 U.S.
913 (2005).

Perfect 10, Inc. v. CCBIll LLC, 488 F.3d 1102 (9th Cir. 2007)., Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d 93 (2d Cir. 2010).

" Viacom International, Inc. v. YouTube, Inc., 676 F.3d 19 (2d Cir. 2012).

" Stratton Oakmont, Inc. v. Prodigy Servs., 23 Media L. Rep. (BNA) 1794, 1995 WL 323710, 1995 N.Y. Misc. LEXIS 229 (NY. Sup. Ct. 1995).

2 Zeran v. America Online Inc., 129 F.3d 327, 1997.

B Yelp, Inc. v. Hadeed Carpet Cleaning, Inc., 752 S.E.2d 554, 62 Va. App. 678 (Va. Ct. App. 2014).

% Doe v. MySpace Inc., 528 F.3d 413, 2008.
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for online service providers against liability for user conduct. The same rule was applied in Jones v.
Dirty World Entertainment Recordings LLC (2014)

IPR Infringements

In a2010 ruling, Tiffany (NJ) Inc. v. eBay Inc’®, the court considered whether an online auction site
could be blamed for users selling counterfeit merchandise on its website. The court’s decision estab-
lished that, while online marketplaces are not directly responsible for the sale of counterfeit goods
sold through their platforms, they can be held accountable if they were aware of such infringements
but failed to take corrective action (failure of e-commerce marketplaces to exercise “duty of care”).

Lemmon v. Snap, Inc. (2021)” marks a notable evolution in case law, as the Ninth Circuit Court of
Appeals allowed a claim to proceed against Snapchat for allegedly creating a product that encour-
aged dangerous behavior. Plaintiffs sued Snap after their sons died in a car crash while using a
Snapchat filter indicating their speed. The court distinguished this case from prior Section 230 prece-
dents by focusing on the product design itself, rather than user-generated content. This case opened
the door to potential product liability claims against online platforms.

Regulatory Compliance and Data Sharing

In a related case, HomeAway.com, Inc. v. City of Santa Monica,® a platform was deemed obligated
to collect and remit taxes on property rentals because, by earning commissions, it served as an
intermediary rather than a neutral service.

Further key decisions offer guidance, such as in Airbnb, Inc. v. City of New York®, where the court
decided the platform must share host information with the city to allow oversight of potentially il-
legal short-term rentals, acknowledging Airbnb'’s obligation to furnish data to enable enforcement of
local regulations. By carefully examining case law outcomes, marketplaces can better navigate com-
plex issues concerning their obligations and liability, as well as their users’ responsibilities, under
changing e-commerce conditions.

In another online marketplace case, Craigslist, Inc. v. 3Taps, Inc.,° the court settled a disagreement
between Craigslist and a company that harvested and redistributed their listings. It was deemed that,
while republishing factual information is generally permitted, 3Taps violated Craigslist's copyright by
taking and redistributing entire ad copies without authorization.

Backpage.com, LLC v. Dart” involved a sheriff banning certain ads on the Backpage classified site,
which the site argued infringed on their free speech protections. The court sided with Backpage,
finding that censoring certain legal categories of classifieds amounted to an unconstitutional restric-
tion on expression and public access to information.

In light of these rulings, it can be concluded that online marketplaces’ legal liability as interme-
diaries is largely determined by the protections afforded by Section 230 of the CDA. This defense
allows platforms to avoid liability for the actions of their users, so they can focus on innovation and

5 Jones v. Dirty World Entertainment Recordings LLC, 755 F.3d 398, 2014.

- Tiffany (N)) Inc. v. eBay Inc. 600 F.3d 93 (2nd Cir. 2010).

7" Lemmon v. Snap, Inc., 995 F.3d 1085, 2021.

' Homeaway.Com, Inc. v. City of Santa Monica, 918 F.3d 676 (9th Cir. 2019).

W Airbnb, Inc. v. City of NY,, 373 F. Supp. 3d 467 (S.D.N.Y. 2019).

»  (Craigslist Inc. v. 3Taps Inc., No. CV 12-03816 CRB (N.D. Cal. Apr. 29, 2013).

2 Backpage.com, LLC v. Dart, 807 F.3d 229, 44 Media L. Rep. 1104 (7th Cir. 2015).
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development. Nevertheless, platforms must be vigilant about the violations that they are aware of
and comply with regulatory and tax obligations to avoid potential legal liability.

Legal Liability Regime for Marketplaces in China

Legal and Regulatory Framework

In Ching, the legal liability regime for marketplaces is consists of various laws and regulations
that establish a framework governing the responsibilities and obligations of these platforms. The
key legal and regulatory framework includes the E-commerce Law of the People’s Republic of China®
and the Consumer Rights Protection Law.?

E-commerce Law of the People’s Republic of China

This law, enacted in 2019, sets out the rights and obligations of e-commerce operators, including
online marketplaces. According to Article 38 of this act, e-commerce operators are required to verify
the qualifications of merchants and the authenticity of their products. If an e-commerce operator
fails to fulfill this obligation, they may be held liable for damages caused to consumers.

The E-Commerce Law was the first to oversee various marketplace functions*, mandating require-
ments concerning consumer rights®, data privacy?, product oversight?, and other concerns. The law
obliges e-commerce providers to provide true, accurate and complete information on their products
and services.”® E-commerce providers are required to respect the confidentiality of collected data
and take all necessary measures to protect that data from unauthorized access, leakage, or destruc-
tion.” The law also sets out requirements for e-commerce suppliers to comply with legal and quality
standards.®

The E-Commerce Law states that, “An e-commerce platform business shall request that busi-
nesses applying to sell commodities or provide services in its platform submit authentic information
including their identity, address, contact information, and administrative licensing, and also verify
and record this information, establish a register, and regularly update and verify the information™".
According to the E-Commerce Law, “with respect to commodities or services impacting the life or
health of consumers, if an e-commerce platform business causes damage to a consumer by failing
to fulfill its obligation to review the qualifications of an in-platform business, or its obligation to
guarantee the safety of consumers, the e-commerce platform business shall be correspondingly
liable in accordance with the law.”? A business should also “establish and develop a credit rating

2 E-Commerce Law of the People’s Republic of China (promulgated by the Standing Comm. Nat'l People’s Cong., Aug. 31,2018,
effective Jan. 1,2019) (China).

% Law of the People’s Republic of China on the Protection of Consumer Rights and Interests (promulgated by the Standing
Comm. Nat'l People’s Cong., Oct. 31, 1993, effective Jan. 1, 1994) (China).

% E-Commerce Law of the People’s Republic of China, art. 27, 28, 30, 31, 38, 41 (China).

»1d,, art. 24, 38, 39, 41.

% 1d., art. 23-25.
7 1d., art. 26-27.
® |d,art.27.

» |d,, art. 28 (China).
% |d,, art.31(China).
3 1d., art. 27 (China).
2 |d., art. 38 (China).
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system, publish credit rating rules, and provide channels for consumers to make comments on the
commodities sold or services provided on the platform.

At present, intermediaries cannot just take a neutral approach to transactions (“Negative
Requirement”) to be exempt from liability, as there are a number of additional duties stipulated by
law (“Positive Requirements”). In other words, neutrality, which has historically been the bulwark
of the intermediaries’ exemption from liability, is no longer sufficient under the new law, which
requires intermediaries to fulfil a number of “obligations”: according to Article 27, the duties of in-
termediaries include ensuring that sellers provide true information, such as their identity, address,
contact details, administrative license, and registration, as well as to create registration files and
regularly check and update them. Article 28 describes the duties of intermediaries to disclose in-
formation to the market monitoring and management department, but not to other entities with
legitimate interests (e.g. brand owners whose rights have been infringed). Article 30 extends their
duties to preventing illegal networks and criminal activities, which is why platforms such as Taobao
and Pinduoduo have implemented proactive monitoring systems based on sensitive keywords.

Consumer Rights Protection Law

This piece of legislation, which was enacted to protect consumer rights and interests, imposes
certain conditions on e-marketplaces relating to the quality and safety of goods sold on their plat-
forms. Specifically, this law holds marketplaces liable for selling reproduced or low-quality goods. In
China, the Consumer Rights Protection Law determines the creditors and guarantor with respect to
consumer rights and protections in the marketplace’s legal liability regime.

This law implies the following obligations of the marketplace:

1. Information disclosure. Marketplaces are required to provide customers with true and full
information concerning goods and services. This includes information about the goods’ price
and features, the terms of sales, and the service policy.*

2. Product quality and safety. Marketplaces are accountable for ensuring the quality and safety of
the goods.*

3. Contractual obligations. Under the Consumer Rights Protection Law, the marketplace is required
to oversee contracts and payments in alignment with the information presented in advertising
materials. This ensures that all agreements and transactions reflect the true nature of the
products or services being offered, thereby supporting consumer safety and transparency.*

4. Dispute resolution. A marketplace must also adopt efficient mechanisms for addressing consumer
disputes. Marketplaces must act immediately and deal with customer complaints and also make
it possible for buyers and sellers to effectively communicate with each other. Failure to meet
these guidelines may lead to a lawsuit against the marketplace.”

5. Misleading and false practices. The Consumer Rights Protection Law does forbids marketplaces
from engaging in misleading or deceptive practices. It prohibits false advertising, bait-and-
switch techniques, and other forms of deceptive actions. China's Consumer Rights Protection
Law requires that marketplaces demonstrate strong and ethical responsibility.®

% |d., art. 39 (China).
% Law of the People’s Republic of China on the Protection of Consumer Rights and Interests, art. 8 (China).
s 1d., art. 1.

% d,, art.18.
7 1d.,, art. 39.
% |d., art. 28.
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To conclude, market responsibility in China is especially impacted by IP rights and consumer pro-
tection laws. Companies must adhere to the rules to avoid severe consequences for infringement
solely by adhering to these two components. IP rights secure innovative development and stimulate
competition, whereas consumer protection laws elevate a business’ standing in the market by fos-
tering consumer trust. In combination, they form a solid basis for growing and prosperous business
in China.

Anti-Unfair Gompetition Law

The PRC Anti-Unfair Competition Law® (hereinafter — AUCL) is one of the key regulations aimed
at protecting a fair and transparent market environment in China. The main provisions of the Anti-
Unfair Competition Law with respect to e-commerce platforms concern the following aspects:
= The AUCL prohibits any activity that can be categorized as unfair competition.® This includes
the use of false or misleading advertising and defamation of competitors to gain a competitive
advantage.”

= The law prohibits falsification or false representation of goods and services.” E-commerce
platforms must monitor their sellers to ensure that they are not offering fake or misleading
products.

E-commerce platforms are also obliged to take measures to monitor and control the activities of
their users who sell or distribute goods and services through their websites.” Platforms may be con-
sidered liable if they fail to take adequate measures to prevent infringement of intellectual property
rights by their users.

Violations of the AUCL can result in a variety of sanctions, ranging from fines to criminal liability
in particularly serious cases.*

Thus, platforms must not only focus on complying with their own rules and policies, but also take
proactive measures to prevent and address unfair competition and intellectual property infringe-
ment on their platforms.

Case Law

Case law is crucial for preserving the legal liability regime for marketplaces in China There have
been several cases concerning marketplace liability for intellectual property right’s infringement in
China.

In the case of Wei Cai v. Zhejiang Taobao Network Co., Ltd.”, the plaintiff, Wei Cai, took legal action
against Zhejiang Taobhao Network Co., Ltd., a company that operates the two most popular Chinese
e-commerce platforms — Taobao and Tmall — in a Chinese court. The plaintiff claimed that Taobao
should have noticed the infringing behavior of an operator on Taobao and provided information
about this operator on Taobao. The actual situation was that the plaintiff had bought a Gucci bag
from an online vendor at Taobao. The plaintiff argued that Taobao failed to adequately consider the

»  Anti-Unfair Competition Law of the People’s Republic of China, (promulgated by the Standing Comm. Nat'l People’s Cong.,
Sept. 2, 1993, amend. April 23, 2019) (China).

“d,, art. 2.
4 1d,art. 8.
2 1d,, art.10.
“d, art. 12,

“  Anti-Unfair Competition Law of the People’s Republic of China, 2019, art. 27-30 (China).
% \Wei Cai v. Zhejiang Taobao Network Co., Ltd. (2019), E 01 Minzhong No.7131.
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background information and should not have sold a potentially fake product. The plaintiff initiated
legal action against Taobao, alleging that the company had infringed upon their rights. The court
initially dismissed the plaintiff's claims, as they could not conclusively prove that the product was
indeed counterfeit or that Taobao had violated any laws. Subsequently, the plaintiff appealed the
court’s decision but was unsuccessful, and the initial judgment was not overturned. The second
court upheld the ruling of the first court and dismissed the plaintiff's appeal. The assertions made
by the plaintiff were disregarded due to the inability of the plaintiff to demonstrate that Taobao had
breached Article 38 of the E-commerce Law. Since the purchase agreement was between the plaintiff
and the seller, any complaints regarding the product should have been directed towards the seller.
Taobao had provided accurate information about the vendor, absolving the platform of liability. This
case highlights that individual sellers bear the primary responsibility in disputes. As long as Taobao
accurately conveys information and takes necessary measures to monitor their sellers, it cannot be
held liable for their actions.

Most legal decisions have determined that online marketplaces function as platform providers
rather than parties to the transactions or joint vendors involved in the online dealings. In the case
of Aktieselskabet AF v. eBay Network Information Services (Shanghai) Co., the defendant facilitated
an Internet trading platform service, which was essentially a virtual marketplace where users could
open accounts, register, log in, browse listings, and negotiate with website visitors regarding transac-
tions, although the final transactions were completed offline. The court concluded that, as the online
marketplace provider, the defendant was not a party to these transactions and, therefore, not liable
for them, even though the online vendors paid service fees to the defendant upon completion of
transactions.”

In another situation, Plaintiff Lei Wang and Defendant Hai Jiang engaged in a legal dispute with
the Alibaba-owned e-commerce platform, Taobao.”® The case raised questions about the responsi-
bilities of Taobao's intermediary, specifically Zhejiang Taobao Network Co., Ltd., in handling intel-
lectual property infringement complaints. Hai Jiang accused Lei Wang's shop on Taobao of selling
counterfeit goods, leading to further examination of Taobao’s role in responding to such complaints.
As an intermediary, Taobao has “duty of care” to adequately investigate and respond to the com-
plaints raised. However, Taobao should ascertain that the complaints are valid and based on accu-
rate information. The court observed that Hai Jiang lodged complaints against fellow users on the
intellectual property protection platform, utilizing deceptive materials to initiate legal action against
them. Furthermore, Hai Jiang misrepresented himself as representing Under Armour, although he
had no association with the brand. This conduct presented potential liability issues related to unfair
competition. The judgment suggested that Hai Jiang used false materials to sue and make mali-
cious complaints against People’s Court and thus was found to have engaged in unfair competition,
causing economic injuries to Lei Wang. Taobao's platform acted in good faith by responding to the
complaints and taking down the links containing the plaintiff's products. However, the platform’s li-
ability may arise in the event that the intermediary fails to conduct thorough enquiries to verify the
authenticity of the complaints. Courts will consider the knowledge and control of the intermediary
and actions that have been taken to prevent infringement on intellectual property efficiently. The

% Aktieselskabet AF Nov. 21,2001v. eBay Network Info. Servs. (Shanghai) Co. for Trademark Infringement, 2005 371 (Shanghai
No. 1 Interm. People’s Ct. Aug. 21, 2006).

“  Beijing Cosmic Star Trade Co. v. Chen Hongzheng, eBay EachNet Network Info. Servs. (Shanghai) Co., Shanghai eBay Trade
Co. for Trademark Infringement], 2005 Qing Min San Chu Zi 404 (Shandong Qingdao Interm People’s Ct. June 13, 2005).

8 Lei Wang v. Hai Jiang., (2018, concluded in 2019) Zhe 8601 Minchu No. 868.
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judgment in this case underscores the importance of ensuring that intellectual property complaint
mechanisms on E-commerce platforms are not misused for wrongful purposes and demonstrates the
potential legal consequences for individuals engaging in such behavior.

In another instance®, the plaintiff claimed that Alibaba was an accomplice to the crime since the
products were exhibited and sold through the platform and the business continued to sell formerly
sold, similarly infringing products after the former verdict. To establish Alibaba’s liability for patent
infringement, it was crucial to demonstrate that the company either had actual knowledge or should
have been aware of the sale of the defendant’s infringing products on its platform. Although plat-
forms are expected to do “all that is reasonable under the circumstances” to limit IP violations, their
burden is mainly dependent on their actual or presumed knowledge, control of listings, and prior
rights-infringement complaints. In the present case, the court established that the plaintiff lacked
adequate evidence to prove Alibaba’s actual or presumed knowledge of the sale of products that
were counterfeit or violated patents. As a result, the claims made against Alibaba were dismissed.
The case highlights that, for a complainant to hold a platform liable, they must demonstrate that
the platform either ‘knew or should have known’ about the patent-infringing activities happening
on their site. If the complainant cannot prove this, it becomes much harder to hold the platform ac-
countable for monitoring and preventing such violations. Extra case reports involve ongoing efforts
by rights-holders to hold online markets accountable for infringement of intellectual law cases in
China. There is a growing recognition of the importance of upholding intellectual property rights and
the potential for online marketplaces to take action against the sale of counterfeit and IP-infringing
products.

Peculiarities of Law Enforcement

First and foremost, Chinese law*® implies that marketplaces may be held jointly liable for IP in-
fringements, along with individual sellers (Nawab, 2023, p. 226) — the so-called “secondary liability”.
As a result, marketplaces have increased responsibility to monitor their platforms and find and de-
lete infringing content.

Secondly, the law requires marketplaces to implement a notice-and-takedown system that allows
copyright holders to complain to the company (Wang, )., p. 252). Upon receipt of a valid notice, the
marketplace must promptly remove the infringing content, or it will be reviewed for not complying
with the law. To currently qualify for exemption from liability under the “safe harbor” provision,
intermediaries must take proactive measures, rather than just merely act as neutral intermediaries.

Finally, there are administrative bodies in China, including the State Intellectual Property Office
and the Market Supervision Administration. The purpose of these agencies is to control the proper
execution of intellectual property laws and penalize marketplaces and sellers that fail to comply
with them. Counterfeiting is still a significant issue in China, with thousands of counterfeit products
sold on various marketplaces. Therefore, marketplaces must create accurate and efficient systems
for monitoring products and identifying counterfeit goods.

The ever-changing legal landscape in China surrounding the liability of marketplaces for IP in-
fringements should be carefully observed and monitored. Recent legal changes, such as the amend-
ment of the AUCL and heightened enforcement actions by the authorities, signal that China considers
it increasingly important to hold marketplaces responsible for aiding infringers and to strengthen

“  Suzhou Natong Biological Nanometer Technology Co., LTD v. Guangzhou Baiyun District Shengjiemei Beauty Instrument
Factory and Hangzhou Alibaba Advertising Co., LTD., (2019) Sumingzhong No. 641.
0 E-Commerce Law of the People’s Republic of China, art. 45 (China).
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IP protection. However, the extensive growth of e-commerce platforms in the country makes it chal-
lenging to adequately control online infringement, given the number of listings and transactions.
This makes prompt and efficient removal of infringing content possible only with the help of tech-
nology and significant resources. Recently, marketplaces have been turning to advanced technology,
such as machine learning and artificial intelligence, to identify and remove counterfeit and infring-
ing products in an automated, scalable way. However, even with this technology on their side, this
requires fine-tuning and produces many false positives and negatives.

Furthermore, given the international nature of most major online marketplaces, cooperation be-
tween countries is essential in combating cross-border infringements. China actively participates in
global initiatives aimed at protecting international property rights, such as the TRIPS Agreement.”
Additionally, through its own measures, like implementation of the AUCL, China has demonstrated
its commitment to strengthening its domestic IP enforcement mechanisms. As a measure of success
in battling frequent occurrences of IP infringements on online marketplaces, many brands have im-
plemented brand protection strategies (Tian, 2016, p. 41). Those usually include measures to monitor
unauthorized sellers online, take enforcement action against infringers, and collaborate with mar-
ketplaces to efficiently fight counterfeits. Educating consumers, sellers, and marketplace operators
is critical in creating a culture of respect for IP, in which infringement is rarer. Such efforts may in-
clude educational campaigns, training programs, and programs to educate the public about the dire
consequences of infringement.

0n the whole, determining the liability of marketplaces as intermediaries for infringement of IPRs
in China is a complicated problem, which involves multiple levels of legal regulation, enforcement,
and duty-sharing between various parties. However, once the peculiarities in this area are accounted
for and appropriate measures are taken to tackle IP infringements, China’s international status as a
highly aware guardian of intellectual property will be strengthened.

Comparative Analysis of the Legal Systems of the USA and China:
Commonalities and Differences in Approaches to Marketplace Responsibility

Both the United States and China have instituted a variety of regulations aimed at protecting
consumers and curtailing unfair practices in e-commerce. Nonetheless, the countries’ laws prescribe
dissimilar responsibilities for marketplaces with respect to the actions of sellers.

Within the US legal framework, online marketplaces are chiefly viewed as neutral third parties
that facilitate interactions between vendors and buyers (Chow, 2000, p. 19). According to Section
230 of the CDA®, platform operators generally face minimal exposure for unlawful or infringing user-
generated materials. As such, liability typically falls upon the individual sellers rather than the mar-
ketplace itself in cases involving copyright violations or trafficking of counterfeit goods, as reflected
in Frosio (2018, p. 19).

More broadly, marketplace duties in the US derive from legislation addressing consumer safe-
guards and free enterprise. Moreover, US intellectual property protections and prohibitions on fraud-
ulent wares impact the accountabilities expected of marketplaces. However, this immunity is not
absolute, and it cannot cover platforms that are actively involved in creating or developing illegal

s Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994).

2 Communications Decency Act of 1996, Pub. L. No. 104-104, §§ 501-561, 110 Stat. 133 (1996) (codified as amended in scattered
sections of 47 U.S.C.).
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content. This caveat implies that a platform with actual, rather than presumed, knowledge of poten-
tial intellectual property rights claims and the opportunity to take action will not be immune from
section 230 of the CDA.

By contrast, Chinese e-commerce and customer rights laws assign marketplaces a more active
oversight role for the products listed on their sites (Gao, 2004, p. 63). Certain Chinese platforms must
rigorously authenticate merchandise and shield customers from potential harm (“proactive meas-
ures”). Ifissues arise or bogus items are found, the e-commerce marketplaces themselves may suffer
legal repercussions rather than pass responsibility to sellers alone® (Wall, 2006, p. 378).

The Chinese marketplace is strictly monitored to ensure respect for IP rights (Friedmann, 2017, p.
293), product safety and fair competition (Lanfang, 2013, p. 575). Consumer protection laws® demand
transparency from online retailers, while anti-monopoly rules curb predatory business conduct.*> On
the contrary, US online e-markets enjoy relative independence, though they require close monitor-
ing due to ubiquity (Leaffer, 2001, p. 857). Both systems aim to achieve equilibrium between open
trade and consumer welfare.

Yet disparities abound when considering issues such as liability for counterfeiting, data privacy,
and safety duties, as the extent of marketplace responsibility in these domains diverges markedly
between the two nations.

Both countries fight deceptive marketplace behaviors through robust consumer statutes and ju-
risprudence that not only penalize violations but also establish a clear legal framework within which
businesses must operate. By adjudicating specific cases, courts in both China and the US play a
critical role in defining the boundaries of acceptable business conduct. This judicial oversight helps
foster a market environment where consumers can make informed choices and have confidence in
the integrity of market transactions. Through these legal mechanisms, both nations aim to uphold
consumer trust and ensure fair competition within their respective markets. Regulations mandate
truthful product descriptions, guaranteeing quality and safety, and reimbursing customers for unfair
treatment. Finally, intellectual property is safeguarded from pirating through bans on counterfeiting
enforced upon online vendors.

Both the United States and China have implemented various consumer protection laws and
market regulation policies to ensure product safety, verify quality standards, and educate buyers
regarding potential hazards. While the two nations share some high-level goals with respect to
protecting consumers and fostering fair competition, their specific approaches differ in meaning-
ful ways.

In the US, online retailers face liability only if they knew or should have reasonably known that
goods infringed on intellectual property rights.*® However, Chinese law holds marketplaces respon-
sible if they fail to take necessary measures after being notified of such violations.” Additionally,
US e-commerce platforms bear responsibility solely for defects in items they produce themselves
(Bieron & Ahmed, 2012, p. 558). Conversely, under Chinese statutes, platforms may be found account-
able even when uninvolved in producing or altering products (Cheung, 2016, p. 425).

% E-commerce Law of the People’s Republic of China, art. 45 (China).

s Pperfect 10, Inc. v. CCBIll LLC, 488 F.3d 1102 (9th Cir. 2007)., Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d 93 (2d Cir. 2010).

% Consumer Protection Law of the People’s Republic of China, art. 8. (China); Anti-Monopoly Law of the People’s Republic
of China (promulgated by promulgated by the Standing Comm. Nat'l People’s Cong., Aug. 30, 2007, effective Jan. 8, 2008,
rev'd Jan. 8,2022), art. 32 (China).

% Digital Millennium Copyright Act, 17 U.S.C. § 512 (c) (1) (A).

% E-commerce Law of the People’s Republic of China, art. 45 (China).
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Results

Our research article has presented a detailed comparative analysis of intermediary liability for
IPR infringement on e-commerce platforms in the United States and China. Through comprehensive
examination of the legal frameworks in both jurisdictions, key similarities and differences have been
identified with respect to how these countries approach the regulation of intermediary liability in
the context of IPR protection. In the United States, we found that intermediary liability is primarily
governed by the Digital Millennium Copyright Act (DMCA) and Communications Decency Act, which
provide a “safe harbor” framework for online service providers. This framework establishes a system
of notice and takedown procedures, which incentivizes platforms to promptly respond to copyright
infringement claims from rights holders, while shielding them from liability for the infringing activi-
ties of their users under certain conditions. The “notice and takedown” procedure is key to protect-
ing platforms from liability. Platforms are required to respond to reasonable notices of copyright
infringement. The analyzed court cases in the US demonstrate the extent of platforms’ involvement,
and it can be found that their duties vary depending on their awareness of infringement and role in
content regulation.

Conversely, in China, intermediary liability for IPR infringement is regulated through a combina-
tion of laws, regulations, and judicial interpretations. In China, the E-Commerce Law is the main
legislation governing e-commerce and determining the liability of intermediaries. Article 45, in par-
ticular, outlines the responsibility of platforms when they ignore notices of intellectual property in-
fringement. The Chinese legal framework imposes obligations on online service providers to imple-
ment measures to prevent and address IPR infringements on their platforms, with potential liability
for failure to do so.

Our comparative analysis revealed that, while the United States and China both strive to strike
a bhalance between protecting IPRs and fostering innovation in the digital economy, they adopt dif-
ferent approaches in regulating intermediary liability. Both jurisdictions require platforms to re-
spond promptly to breach notifications, but the approaches to implementation and consequences
for non-compliance differ. The United States relies more on a self-regulatory model with safe harbor
provisions, while China emphasizes proactive measures and supervision to ensure compliance with
IP laws.

Overall, our analysis underscores the complex and multifaceted nature of issues concerning
intermediary liability with respect to e-commerce platforms and IPR protection. The results of
this study highlight the need to improve regulatory frameworks to enhance enforcement and
create strategies to combat intellectual rights infringement. To enhance the management of
IPR infringements, platforms should consider fostering closer collaboration with rights hold-
ers to effectively identify and address violations. Investing in technology, such as content rec-
ognition systems and automated monitoring, can significantly aid in preventing infringement.
Additionally, conducting regular training sessions for platform staff on intellectual property
and related procedures can help minimize infringement risks. A successful strategy for man-
aging these risks requires a comprehensive approach that takes the unique aspects of each
jurisdiction into consideration.
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Conclusion

Following a comparative legal assessment of the responsibility of marketplaces for IPR infringe-
ment in the United States and China, several notable findings were highlighted. The US and China have
markedly different philosophies and procedures addressing commercial culpability for breaches of
IPRs. The US utilizes a notification system and DMCA liability process, ensuring infringing material
can be deleted by pertinent markets upon request from the copyright owner. The same is happening
in China, as it has implemented a notice-and-takedown system similar to America’s, requiring online
venues to promptly remove infringing content after receiving a valid complaint from the copyright
holder, the so called “notice and take-down system”. Marketplaces play a significant role in intellec-
tual property, as they offer a platform for trading and distributing such objects.

However, their accountability for infringement of these works remains controversial, with diverg-
ing approaches across nations. Effectively, the progression of cooperative systems between market-
places and rights holders is crucial in combating IPR infringement. Herein, markets must design and
apply policies and procedures for adequately reacting to rights holders’ issues and removing unlaw-
ful material in a timely manner. A key aspect of marketplace liability legislation is achieving a bal-
ance between safeguarding the rights of copyright owners and the rights of customers. Mechanisms
must be established to ensure that infringing material is deleted, while lawful material remains ac-
cessible and consumers’ interests are protected. The issue of marketplace liability for infringement
of IPRs is global, thus international collaboration is needed to address it. Sharing knowledge and
exemplary practices between different countries will help in developing unified rules and recom-
mendations for controlling marketplace accountability for IPR violations.

These findings underscore the necessity for continued scholarly inquiry and policy innovation
to counter violations of IPRs and to safeguard the interests of rights holders, marketplaces, and
the public.

The United States and China have adopted divergent stances on commercial accountability per-
taining to the infringement of intellectual property protections. In the US, a “safe harbor” doctrine
shields venues from liability for user conduct, provided they adhere to set standards, such as remov-
ing unlawful materials upon a copyright owner’s request. In China, marketplace culpability may be
more direct and stringent, necessitating intensive monitoring of shared information.

Both nations prioritize preservation of IPRs, although their methods for regulating and reacting
to infringements can vary. Typically, the United States relies on lawsuits initiated by copyright hold-
ers to prevent infringement, whereas China actively employs administrative supervision and legal
proceedings to address infringement.
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AHHOTaUWA

B cBSA31 C npuHATUEM [1STOTO aHTUMOHOMNO/BHOTO NAKETa aBTOP aHANN3MPYeET NOTEHLMANbHYIO 3 (HEKTUBHOCTD
HOBBIX CrieLManbHbIX HOPM 3aKOHOAATeNbCTBA O 3alyuTe KOHKypeHuun. ccnefoBaHue NpoBeREHO C LeNblo
BbISIBNIEHMS PABOBbIX M IKOHOMUUECKIX MOCNEACTBUI BKIIOUEHNS B POCCUIICKOE 3aKOHOAATEIbCTBO TEPMUHA
«ceTeBol 3eKT» U CeunanbHbIX IPUAMYECKUX COCTABOB 3M0YNOTPE6IEHNUS JOMUHUPYIOWMM NONOXEHUEM
Ha UMdPOBBIX PbIHKAX. IMIUPUUECKYI0 OCHOBY WUCCNIELOBAHUS COCTABASAIOT POCCUICKOE M 3apy6exHoe 3aKo-
HOAATENbCTBO, MaTepuanbl cyAe6HON NPAKTUKM, HayuHas nuTepatypa. HoBble HOPMbI NO3BONAKT NPUMEHUTD
UmeroLLeecs NpaBoBOE PerynupoBaHue 0 3aluTe KOHKYPeHLMI K heHomMeHam LM poBOil 3KOHOMUKI. OfHAKO
B LM(POBbIX CEKTOpAX 3anpeT 3M0ynoTpe6aeHus AOMUHUPYIOLMM MONOKEHNEM CMOCOBCTBYET YKPENneHuio
AOMUHMPOBAHNS ONEPaTOPoB NNATHOPM 1 HOPMUPOBAHUIO LLUPOBOI MOHOMONNM, UTO HE BOJHE COTMAcyeT-
€A C LensiMM aHTUMOHOMONbHOTO PerynupoBaHus. HUBeNNpoBaTh yKpenneHue JOMUHMPOBAHUS ONEpPaTopoB
nnatcopm No3BONSET 3aKPen/eHe NPUHLLANA TEXHONOTUUECKOI HeTPaNbHOCTU B HOPMaX POCCUIICKOTO NpaBa,
a TaKKe KOHCTPYKLMSA Ny6nMuHOro foroBopa. OTCYTCTBIE €UHCTBA TEPMUHONOTUM [1ATOT0 aHTUMOHOMOMBHOIO
nakeTa 1 3aKOHOAATENbCTBA O LNPOBbIX NAATOpPMaXx NPUBOAUT K HEO60CHOBAHHOMY OFPAHNUEHNI0 CY6beKT-
HOTO COCTaBa 3anpeTa 3710ynoTpe6neHns AOMUHUPYIOLLMM NONOXEHMEM HA LidPOBbIX PbiHKax. Hopmbl MaToro
AHTUMOHOMONbHOTO NAKeTa PACNPOCTPAHAIOTCA HA AeATENbHOCTb MAPKETNNEICOB 11 arperaTopoB, He OXBaTbiBas
uMtpoBblie IKOCUCTEMBI U LUPOBbIE CEPBUCHI B hopmMaTe NPUNOXEHMIA, 06MAUHbIX XPaHUIKLL, COLUANbHBIX
ceTel, NOMCKOBUKOB, CTPUMUHTOBBIX YCAYT U T.4. [[pe0f0NeTb yka3aHHOE OrpaHuueHue NO3BONSET IPUMEHEHNE
K LMppOBbIM IKOCUCTEMAM U CEPBICAM O6LLMX MPABMA O 3anpeTe MOHOMONUCTUUYECKOI eSITENbHOCTU U Heflo-
6POCOBECTHOM KOHKYpeHLMM. ABTOp 06palLaeT BHUMAHWE HA Ps NPaKTUYECKUX NPo6emM NpuMeHeHUs Kpute-
pneB LOMUHUPOBAHUS K AeATENbHOCTY LMPOBbIX MOCPEAHMKOB, AKLEHTUPYS BHUMAHUE HA UX BU3HEC-MOge-
nu. Mo pesynbTaTam UCCNEROBAHNA CAENAHbI BbIBOAbI O LEIECO06PA3HOCTM PaCLIMPeHNns CyGbeKTHOrO COCTaBa
OTHOLUEHNIA, PErynnupyemblx HOBbIMI CMeLManbHbIMIA HOpMaMK MSTOr0 aHTMMOHOMOMBHOTO NaKeTa, a Takke
npeAnoXeHbl NpaBoBble CPEACTBA 06ecneueHns 6anaHca MHTEPECOB JOMUHMPYIOLLMX OMepPaTopoB Ln(POoBbIX
nnarchopm u nonb3oBatenei.

Knioyesble cosa

unctposas nnardopma, LundpoBoi NocpeaHIk, LuthpoBas MOHONOMNS, MOHOMONMCTUYECKAS eSTENBHOCTD,
ceTeBoi ekt
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Abstract

In connection with the Fifth Antimonopoly Package, the author analyzes the effectiveness of new competition
law. The aim of the research is to identify the legal and economic consequences of including the term “network
effect” and special legal structures for abuse of a dominant position in digital markets in Russian legislation.
The study is based on Russian and foreign legislation, materials from judicial practice, and scientific research.
The new rules make it possible for the existing legal regulation on the protection of competition to be applied
to the phenomena of the digital economy. However, in the digital sectors, prohibiting the abuse of a dominant
position contributes to strengthening the dominance of platform operators and the formation of a digital mo-
nopoly. This is not entirely consistent with the goals of antitrust regulation. With the consolidation in the provi-
sions of Russian law of the principle of technological neutrality, as well as the design of a public contract, the
strengthening of the dominance of platform operators may be restricted. A consequence of the lack of unified
terminology in the Fifth Antimonopoly Package and legislation on digital platforms is the unreasonable limita-
tion of the subject composition of the prohibition of abuse of a dominant position in digital markets. The Fifth
Antimonopoly package applies to the activities of marketplaces and aggregators, but does not extend to digital
ecosystems and digital services in the format of applications, cloud storage, social networks, search engines,
streaming services, among others. This limitation will be overcome by applying the general rules on the prohi-
bition of monopolistic activities and unfair competition to digital ecosystems and digital services. The author
draws attention to a number of practical problems in applying dominance criteria to the activities of digital
intermediaries, focusing on their business model. Conclusions are drawn about the advisability of expanding
the subject composition of relations regulated by the new special rules of the Fifth Antimonopoly Package. Legal
means are also proposed aimed at ensuring a balance of interests of the dominant digital platform operators
and users.

Keywords

digital platform, digital intermediary, digital monopoly, monopolistic activity, network effect
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Bseaenue

CoBeplIeHCTBOBaHUE MHGPACTPYKTYpbl B LMGPOBOA IKOHOMUKE NPUBOAMT K OBHOBMEHMNIO
6U3HeC-Mofieneld, uto, 6e3ycnoBHO, TpebYeT BHECEHNS U3MEHEHUN B CyLIECTBYIOLEE NPaBOBOE pe-
rynmpoBaHue.

MpaBoBOE perynuposaHue LgPoBOro rpaxaaHckoro 060poTa BO3MOXHO NyTemM BHECEHUS U3Me-
HEeHUN B TPAAMULLMOHHbBIE OTPACM NPaBa, @ TaKkKe NyTeM CO3AaHUsA CreLanbHOro KOMMNEKCHOTO pe-
ryNMpoBaHNs uyepes BBeieHE HOBbIX 06BEKTOB W UHCTUTYTOB. Hanpumep, B ABCTpanuu festenb-
HOCTb LUchpoBbIX NNATCOPM NONAAAET NOA ALNCTBME OBLNX HOPM O KOHKYPEHLMM 1 O 3aliuTe NpaB
notpeéutenen, a B CLUA u cTpaHax — uneHax EC, HanpoTuB, NPUHUMAKOTCA CnelanbHble HOPMaTHB-
Hble aKTbl, PErynnpyioLLMe UMeHHO AeATeNbHOCTb LudpoBbix nnatdopm. Tak, EBponenckuit napna-
MEHT NPOrofocoBan 3a NPoeKT 3akoHa o Ludposbix yenyrax (Digital Services Act (DSA)), koTopbiii
[IONOJHAET yKe AeilCTBYIOMA 3aKoH 0 LdPOoBbIX poiHkax (Digital Markets Act (DMA)).

Poccuiickoe npaBo Pa3BMBAETCA MO NepBOMY NyTU: GOMbLWMHCTBO NPABOBbIX UHCTUTYTOB ajan-
TUpYeTCS NOA NPUMEHEHNe HOBbIX TeXHONOrKiA. HayuHoe coo6LecTBO BbipabaTbiBaeT 060CHOBaHME
NPUMeHEHNS TPAANLMOHHBIX MHCTUTYTOB NPaBa K HOBbIM 06ILECTBEHHbIM OTHOLIEHUAM, @ 3aKOHOAa-
TeNb BBOAUT HOPMbI, KOTOPbIE NO3BOMAIOT PaCnpOCTPaHUTL MMetoLLeecs NPaBOBOE PerynupoBaHue
Ha (heHOMeHbI LM POBOI IKOHOMUKIA.

OnHuM 13 Takux heHoMeHOB ABNseTCA ceTeBon IdeKT - 3aBMCMMOCTb NOTPE6UTENbCKON LEHHO-
cTi yenyr uudposor Nnatopmbl OT KONUUECTBA €e Nonb3oBaTeneid. CpeMuTenbHoe yBenuueHme
KonuuecTsa nonb3oBateneil LMdpoBoil NnaThopMmbl NPUBOAUT K BO3HUKHOBEHMUIO JOMUHMPYIOLLETO
NOmNOoXeHNs onepaTopa Nnatopmbl.

TpafuULMOHHbIE WHCTUTYTbI aHTUMOHOMOMbHOMO PerynupoBaHUA OKa3anucb HenpUMEHUMbIMU
B YCNOBUSAX LNQPOBOI IKOHOMUKMA, UTO CTAN0 MOTMBOM Pa3paboTKu u3mMeHeHun B DenepanbHbli
3aKOH 0T 26 uions 2006 r. N2 135-®3 «O 3awuTe KOHKYpeHuun» (danee — 3aKOH 0 3alluTe KOHKY-
PEeHLMN), NONYUNBLINA B HAYYHOM COOBLIECTBE HaUMeHOBaHMe «IIATbIA AHTUMOHOMOMbHbINA NAKET».
(®epnepanbHblit 3akoH oT 10 ntons 2023 1. N 301-O3 «0 BHeceHNUN u3meHeHuii B DefiepanbHblil 3aKOH
«0 3awWmTe KOHKYPeHLMM» BCTYNIUN B cuny ¢ 1 ceHTabps 2023 .

B HacToALel cTaTbe PaccMOTPEHbl Npo6embl afanTalui aHTUMOHOMNONbHOMO PErynnpoBaHus
K ycnosusM LndpoBOi IKOHOMUKM, BbIABNEHHbIE MO pe3ynbTaTaM aHannu3a NpPUHATBIX NONPaBOK,
a TaKxe BONPOCbI MHTErpaLyMmn HOBbIX HOPM B POCCUICKYIO NPABOBYIO CUCTEMY.

1. Lindposbie nnatdopMmbl Kak ¢popMa MOHONOAN3ALUM IKOHOMUKM

Mo cmbicny cT. 1 3aKoHa 0 3auuTe KOHKYpeHUun npepynpexaeHne n npeceyeHne MOHONONUCTA-
ueckon [eATeNbHOCTU U Heﬂ.06p0COBECTHOI7I KOHKYpeHUuUn nexar B 0CHOBE 3alluTbl KOHKYPEHL UK
n obecneueHus PaBeHCTBa Cyﬁ'beKTOB npenanHmmaTeanKoﬁ neATeNbHOCTH.
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HecmoTps Ha To UTO AOMMHMPYIOLLEE NONOXeEHNE CamMo Mo cebe He ABNAETCA NPOTMBONPABHbLIM
11 06pa3yeT coCTaB MOHONONNCTUUECKON AeATENbHOCTI MWL NPY HANUUNN 310yNOTPEBNEHIIA, Nepe-
UNCNEeHHbIX B 3aKOHOAATENbCTBE, UCTOPUYECKM AHTUMOHOMONBHOE PerynupoBaHMe HanpaBieHo
Ha HeJoNylLeHNe MOHOMNONN3ALUMK KaK TaKOBOW. B 0CHOBE aHTUMOHOMONBHOTO PErynMpoBaHus ne-
XUT NPUHLMN CBOBO/bI IKOHOMMUECKOI AeATENbHOCTU. 3aKOHOAATENb CTPEMUTCA HE A0MYCTUTb MO-
HOMONM3aLMK, NTPUMEHSS, HANPUMEP, NHCTPYMEHTbI KOHTPONSA 332 IKOHOMMUECKON KOHLEHTpaLnen
B BUAE BbIAUN COMMACKUA AHTUMOHOMONBLHOMO OpraHa Ha COBEpPLIEHWE CAENoK, MPUHYAUTENbHO-
ro pasfeneHus 1 BbiAeNeHUA KOMMePUECKMX OpraHu3aLuil.

K HacTosilemy BpeMeHu CTaTbsl 4 3aKOHA O 3alMTe KOHKYPEHLMN AONOMHEHA NYHKTOM 4.1 cnepy-
I0LLEro CoMiePaHNs: «CeTeBoi 3IP(eKT — CBOCTBO TOBAPHOIO PbiHKa (TOBApPHbIX PbIHKOB), NPY KO-
TOPOM NOTPe6UTeNbCKan LEHHOCTb NPOrpamMmbl (COBOKYMHOCTI NPOrpamMm) AN 3NEKTPOHHBIX Bbl-
UNCNUTENbHBIX MALWMWH B WH(OPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETAX, B TOM ulCne B CeTW
«HTepHET», 06ecneunBaloLLleil coBeplieHne CAENOK Mexay NpoAaBLAMK W NOKynaTensmu onpe-
JieneHHbIx ToBapos (nanee — untposas NNAThopMa), U3MEHAETCA B 3aBUCUMOCTM OT U3MEHeHMs
KONWUUeCTBa TakuUX NpoaaBLOB 1 NOKynaTenem».

MHbIMKM cnoBamu, uem 60Mblie NPOAABLOB M MOKynaTenen MCNonb3yoT LMGPoBYl nnat-
thopmy, Tem Bbllle ee NOTpe6UTENbCKaA LEHHOCTb. [0 BHECEHWUA U3MEHEHUI B 3aKOHOAATeNb-
CTBO TepMUH «ceTeBoi I deKT» ykpenuncs B cyaebHoii npakTuke. Cyabl OTMEUALOT, UTO CETEBOIA
3heKT BbipaXaeTcs B HEOOXO[MMOCTM NPUBNEUEHUS HA NNATPOPMy 3HAUMTENbHOTO KOnnue-
CTBa pa3HbiX rpynn notpebutenen, peknamoaateneil n Apyrux rpynn nonb3oBatenen, a noTomy
ABNAETCA TPYAHONPEOAONNMbIM Bapbepom AN CYy6bHEKTOB NPeAnpPUHUMATENbCKOW AesTeNnbHO-
CTW. [iNA yCNewHoro Bxofa Ha PbIHOK U (DYHKLMOHMPOBAHMA HA HEM HEO6X0AMMO obecneunTb
Hanuume 60MbLION 6a3bl NONb30BaTENei CepBrca (Kak co CTOPOHbI NOTpebuTeNnei KOHTeHTa, TaK
N CO CTOPOHbI co3aateneii (NPoM3BOAMTENE) KOHTEHTA, KOTOpbIE, B CBOK OYepe/b, AOMKHbI
NpuUBeYb Ha CEPBUC PeKNnamopaTenei), a Takie 0CywWecTBUTb 3HaUUTeNbHblE NepBOHaYasbHble
KanuTanbHble BAOXEHUS NpU ANAUTENbHbIX CPOKAX OKYMAeMOCTU 3TUX BAOXEHWA'. YKa3aHHbIN
NoAXOf CBUAETENbCTBYET O TECHOW B3aMMOCBSA3M NOHATUI CeTeBOro addekTa U AOMUHUpYIOLLe-
ro NONOXeHus.

J37a *e NOTMKa NeXUT B OCHOBE TepMUHa gatekeeper B 3akoHe 0 undposbix ycnyrax (Digital
Services Act), KOTOPbIi ONONHMN YXKe AeiCTBY IO B EBPONECKOM COl03€ 3aKOH 0 LU POBbIX PbiH-
kax (Digital Markets Act).

LUucposas nnatdopma 06beaMHAET Mokynatenein W NpoAaBLOB AN COBEPIIEHUA CAENOK.
Takas Mmofienb BefeHus 6U3HEeCa IKOHOMMUECKN BbITOAHA ANs BCeX Cy6bekToB. MpeanpuHnmatenn
(B TepMMHONOTN AHTUMOHOMONbHOTO 3aKOHO/ATENbCTBA — MPO/ABELL) MONYYAET BO3MOXKHOCTD 30h-
(heKTUBHON peanu3auun CBOUX TOBApPOB, PaboT U ycnyr, NoTpe6buTenb NoayYaeT BOIMOXHOCTb NO-
CKa ONTUMANbHOTO MPOAYKTA, @ OnepaTtop nnatdopmbl MONYyYaeT MaTepUanbHyl0 BbIFOAY OT 3TUX
NPOLLEeCCoB, MOHETU3NPYA NONb30BATENbCKIE AaHHbIE, Pa3MeLLan peKknamy, B3umas KOMICCHIO 3a CO-
BEpLIEHME CALNOK MeXAy Nob3oBaTeNsimn nnatopmbl.

Beuay Hanuunsa ceteBoro addexTa ctatbs 101 3aKOHa 0 3awUTe KOHKYPEHLMM 3anpeLyaeT Bna-
Aenbly wdpoBoi nnatchopmbl, NPU YCIoBUM COBNIOAEHUSA KONNYECTBEHHDBIX U KaueCTBEHHBIX KpU-
Tepues, coBepuath AeicTaus (6e3neitcTeune), nepeuncnerHble B CT. 10 3aK0Ha, Pe3ynbTaTom KOTOPbIX

' (M. nocTaHoBeHUA Ap6UTpaxHoro cyaa MockoBckoro okpyra ot 13 mions 2023 r. N° 05-14749/2023 no geny NO A40-
91928/2022; ot 11 mapra 2022 r. N° ©05-1927/2022 no geny N A40-19473/2021 (Onpepenenuem Bepxostoro Cyaa PO o1 21
NioHA 2022 T. N© 305-3C22-10220 oTkasaHo B nepedave aena NO A40-19473/2021 B Cyae6Hyto KONNErNI0 N0 3KOHOMUUECKNM
cnopam BepxosHoro Cyaa PO ans nepecmoTpa B NOPAAKE KACCALMOHHOTO NPON3BOACTBA).
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ABNAITCA NN MOTYT 6bITb HeAONYLEHNE, OTPaHNUeHWe, YCTPaHeHNe KOHKYpeHLuu 1 (unu) yuemne-
HUEe NHTEePeCcoB ApYrux NuLl.

MpUMEHUTENbHO K XO3ANCTBYIOLIMM Cy6beKTaM B TPAAMLUMOHHbIX (HeLnpoBbIX) CEKTOpaX IKOHO-
MUKW 3anpeT 310ynoTpe6neHns AOMUHMPYIOWNM NONOXEHUeM CNOCOBCTBYET Pa3BUTUI0 KOHKYPEH-
LN 1 NPEnATCTBYET MOHOMNOAN3ALLMM IKOHOMUKMA, TOTAA KaK MPUMEHUTENbHO K OnepaTopam uudpo-
BbIX NNAT(HOPM AaHHBIA 3aNPeT NNLb CNOCOH6CTBYET YKPENAEHNI0 NX AOMUHUPOBAHUA.

[inA NpaBOOTHOLEHMI B LUDPOBOW CPefe XapakTepHbl CNOXHAA CTPYKTYpa W Hanuuue nocpen-
HWUKOB. OCHOBHbIMI 3KOHOMMYECKUMM UHCTPYMEHTAMI BeieHUs NPeANPUHMMATENbCKOM AeSTENbHO-
CTW B 3N0XY LM(POBMU3aLMN BbICTYNAIOT LU(POBbIe NNATdOpMbl 1 IM06anbHAA KOMMbIOTEPHASA CETb
WHTepHeT. Cy6bekTamMi TakuxX OTHOWEHMI ABAAKOTCA, BO-NEPBbIX, HEMOCPEACTBEHHbIE YYACTHUKM
CAenok (B TepMUHONOMM AHTMMOHONONbHOTO 3aKOHOAATENbCTBA — «MPOAABLbI M NOTPE6UTENU»),
a BO-BTOPbIX, MOCPEAHMKN, OpraHu3ytoLne (YHKLMOHMPOBAHME 3NEKTPOHHBIX NNOWAAO0K U noaaep-
KUBAIOLLME TEXHNYECKOe 06ecreyeHne CMcTeM 3NEKTPOHHOTO B3aUMOAENCTBHS.

HenocpeAcTBEHHbIE YYACTHUKM CAENOK, COBEPLIAEMbIX B LUGPOBON Cpefe, U NOCPEAHUKM, OT-
BETCTBEHHbIE 32 MH(PACTPYKTYPHOE 06eCcneyeHne Ux AeATENbHOCTH, CYLLECTBYIOT HA Pa3HbIX TOBap-
HbIX pblHKax. Hanpumep, pbIHOK KNUHWHIOBbIX YCNYT ONpefenseTcs no npegMeTy U BKIKYaeT B cebs
[ieATenbHOCTb CNeLuanucToB BHEe 3aBUCUMOCTYN OT TOTO, NMOCPEACTBOM KaKux CepBUCOB OHU B3aUMO-
AENCTBYIOT C NOTPe6UTeNEM ANA 3aKUeHUs A0roBopa. X03ANCTBYIOWMMI CyGbEKTAMU — KOHKYPEH-
TaMy Ha PbIHKE KNUHWHTOBbIX YCNYT ABAAKTCA KNMHUHTOBbIE KOMMaHWW. B cBOIO ouepefb, oneparo-
pbl UNGpPOBbIX NNATPOPM, NOCPEACTBOM KOTOPbIX TaKUe YCAYr PeanusyioTcs, KOHKYPUPYIT MeXAY
€060M1 Ha pbIHKe NPefOCTaBNeHUA AOCTYNa K CeTeBOM MH(PACTPYKTYpe. PbIHOK arperatopoB KNUHH-
rOBbIX YC/Yr U PbIHOK HEMOCPEACTBEHHO KNUHUHIOBbIX YCNYT — 3TO pa3Hble TOBAPHbIE PbIHKM.

CornacHo n. 1CT. 4 3aKoHa 0 3aLuTe KOHKYPEeHLM TOBAP — 3T0 06EKT rpawaaHcKux npas (s Tom
yucne pa6borta, yeiyra, BKNKUAA GUHAHCOBYIO YCIyry), NPeHa3HAUEHHDbIA ANS NPOAAKM, 06MEHa
UNU UHOTO BBEAEHNA B 060POT. NHbIMK CIIOBaMU, TOBAPOM ABNSAIOTCA BCAKNE 06BEKTHI, 06Nnafatowme
060pOTOCNOCOBHOCTbIO 1 MMYLLECTBEHHON LEHHOCTbIO. Henb3si He OTMETUTb, UTO HOBblE BU3HEC-MO-
Jenn 1 TeXHUYECKMe XapakTepuctuki uucpoBbIX NPOAYKTOB Pa3MblBAIOT FpaHULbl Mexay ToBa-
POM 1 YCNYroK, OAHAKO ONnpeseneHne NpaBoBOM NPUPOALI AOTOBOPOB, ONOCPEAYIOLMX OTHOLIEHUS
B UNpoBON cpeae, He ABNAETCA NPeAMETOM UCCNeA0BaHUA. 3hecb U Aanee TEPMUH «TOBap» MC-
NoNb3yeTtcs B 3HaUeHUm n. 1 CT. 4 3aKOHa 0 3aLuTe KOHKYPeHLuI.

Mo noruke 3akoHopatens, onepatop uudpoBon nnatopmbl 0653aH AONYCKaTb MAKCUMANbHOE
KONMYeCTBO MOMb30BaTeNel Ha NNAT(hopmy BO U3bexaHMe CO3[aHus NPensaTcTBUA AOCTYNY Ha TO-
BaPHbIA PbIHOK NN BbIXOAY U3 TOBAPHOTO PbIHKA APYTUM X03ANCTBYIOLMM CY6bEKTaM.

Yka3aHHOe Cnoco6CTBYeT pa3BUTHIO CeTEBOTO 3(h(heKTa N NPUBOAUT K YKPENIEHNIO JOMUHUPYIO-
WMX NO3NLMIA BNagenbLa uudpoBoi nnatdopmbl, XOTb 1 06ECNEUMBAET KOHKYPEHLMIO MeXaY Npo-
[3aBLAMM, Peanu3yiowWwyumm nocpeacTBoM NnaTdhopMbl CBOM TOBapbl. B 3T0M CBA3M ceTeBON I eKT
06pasyeT HOBYO (hOPMY AOMUHUPOBAHMS Ha PbIHKE W ABASETCA UHCTPYMEHTOM YKpenneHus AoMu-
HUPYIOLMX NO3ULLMIA BNafenbLa LudpoBoi nnatdopmbl.

TeHAeHLMA MOHOMOM3ALNN COBPEMEHHON IKOHOMUMKM OTMEUeHa B MccnenoBaHum A, 10. 1BaHoBa.
ABTOp BBOAUT MOHATME LU(POBLIX MOHOMONMNIA, KOTOPOE WUCMONb3YET ANS ONUCAHMSA PbIHOYHOM
BNACcTU Cy6bEKTOB MpeanpuHUMATeNbCKoi AeATeNbHOCT B LM(POBOI 3koHoMUKe (vanov, 2018,
106-119). H. CpHUUEK TaKKe OTMEYAET, uTo NNaTdopMbl TATOTEKT K MOHOMOMbHbIM (hOpMaTaM 3a cueT
ceteBbIx 3 dekToB (Srnichek, 2020, 41, 46).

B pesynbTate NpuUMeHeHWA 3anpeTa 370ynoTpebneHns AOMAHUPYIOWMM nonoxeHnem (Tpaau-
LIMOHHOTO MHCTUTYTA AHTUMOHOMOJLHOMO PErynnpoBaHNsA) K HOBbIM OTHOWEHUSM B LUDPOBOIA
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JKOHOMUKE HapsAfYy C MONOXMTENbHLIM MOCNEACTBMEM B BUAE CO3JAHWUA KOHKYPEHTHOW Cpefbl
ANS NPOAABLOB, Peanu3yioLLMx NocpeacTBom LudpoBoK NnatdopMbl CBOM TOBAPbI, BOSHUKAET Lind-
poBas MOHOMOMKMA ONepaTopa NNaThopMmbl.

B faHHOM cnyuae NpaBoBOe perynmpoBaHue ABNSAETCA HENOCNeA0BaTENbHbIM, TOCKONbKY UHCTU-
TYT @aHTUMOHOMO/bHOO PEryNMpOBaHUsA NMPUBOAMT K YKPENNEHNI0 MOHOMONM3ALMM PbIHKA — K CO-
3faHMI0 LNPOBOI MOHONONMM, IO CBOUM XapPaKTEPUCTUKAM CXOXEH C eCTECTBEHHOM MOHONONNEN.

OfHMM 13 NPU3HAKOB eCTECTBEHHON MOHOMONMM ABASETCA (hakTOp CMpoca: YAOBNETBOPEeHMe
cnpoca 3dhdeKTUBHEE B OTCYTCTBUE KOHKYPEHLMM B CUNY TEXHONOMMUYECKUX 0COBEHHOCTEN NPOu3-
BOACTBA (B CBA3N C CYWeECTBEHHbIM MOHWKEHUEM W3[EPKEK NPOM3BOACTBA HA €AMHMLY TOBa-
pa no mepe yBenuueHus 06bema Npon3BOACTBA). MeXy TeM yKasaHHbIi NPU3HAK COOTBETCTBYET
U untpoBoli MOHONONMM. CHUKEHNE WU3LepXeK U MOBbIWEHUE JOXOAHOCTU onepaTopa nnathop-
Mbl MO0 Mepe YBeNMueHUs oxBaTa NnaT(hopmbl €CTb He UTO UHOE, KaK CeTeBOi ekt OueBMaHO,
uTo 3ppeKTa MacwTaba MMeeT MeCTO He TONbKO B CEKTOpaX, OTHECEHHbIX 3aKOHOAATeNeM K ecTe-
CTBEHHbIM MOHOMOANSAM.

JlommHMpoBaHue onepatopoB LMpOBbIX NAATHOPM YCUANBAETCA BO MHOroM 6narogaps ¢op-
MUPOBAHUI0 NNATPOPMEHHOTO NPaBa, KOTOPOE OMOCPEAYET PEryaupyoLY0 YHKLMI LMDPOBbIX
nnatgopm. Beab onepatopbl 06134a0T BO3MOXKHOCTbIO NPEfOCTABAEHIS, OFPaHUYEHNS UM NOA-
HOrO NPeKpaLLleHns JOCTyNa K Pecypcy Ans Kaxaoro OTAENbHOT0 Nonb30BaTeNs, a Takke 3a4acTyio
C0O34al0T NPaBKUNa 3aKNOYEHNS U UCMONHEHWA CAENOK, YCTAHABNNBAIOT TPE6OBAHMS K UX CTOPOHAM,
npefnaralT MexaHN3Mbl pa3peLLeHns Cnopos.

besycnosHo, WupoBble NNaTHOPMbl KaK KNKOUEBON 3NEMEHT LUMPOBON TEXHONOTNYECKOW WH-
(hpacTpyKTypbl AOMKHbI 6bITb OTKPLITBIMM 1S NOMb30BaTeNnel. ABTOP He MpM3blBaeT OTKAa3aTbCs
OT NPUMEHEHNS K HM 3aKOHOAATENbCTBA O 3aLUTe KOHKYPEeHLMKW. B cuny macltabos feaTenbHOCTY
onepaTopoB LUGpPOBbIX NNATGOPM U UX BbICOKOW 3HAUMMOCTI B COBPEMEHHO 3KOHOMUKE HEOHXO-
AVMbl TIPaBOBble CPEACTBA 06ecneyeHns paBHOro ANs BCeX AOCTYNA K LUGPOBOW TEXHONOTMUECKOM
UHpACTpyKType. [JOMUHUpYIOLEE MONOXEHNE ONepaTtopoB LMGPOBbLIX NAATPOPM MOXET NpUyM-
HUTb yLep6 6MarocoCTOAHNI0 NOTPebUTENeil.

B oTcyTCTBUE OTHECEHNS LMGPOBOI MOHOMOMMUI K NEPEUHI0 eCTECTBEHHbIX MOHOMOMWIA U B YCIO-
BuAX HecchopMmupoBaBslueincs IHHEKTUBHON NPAKTUKKM NPUMEHeHUs MATOr0 aHTUMOHONONBHOTO Na-
KeTa 3afjauy obecneveHns fONYcka MaKCUMaNbHOMO KONMYECTBA NOMb30BaTeNel K MH(pacTpykType
undpoBoM NNAThOPMbI MOXET BbINOMHATb YACTHOMNPABOBOE CPEACTBO — NYGANYUHbIIA JOTOBOP.

[floroBop (nonb30BaTenbcKoe CornalueHne) ABAETCS OCHOBHbIM NPABOBbIM CPEACTBOM 0(OpPM-
NEeHUs OTHOWEHNA MEeXAY onepaTopom LMGPOBOA NAaTopMbl U KaxAbiM ee MoNb3oBaTeseM.
MpeameToM A0TOBOPA ABNSAETCA AONYCK K CETEBON UH(PACTPYKTYPE. B HACTOALLEN CTaTbe «A0r0BOp
0 ALONYCKe K CeTeBON MH(PACTPYKTYpE» U «MONb30BATENbCKOE COMMALIeHNe» UCMONb3YIOTCA KaK Cu-
HOHMMbI. Hanuune [OrOBOPHbIX OTHOLWEHUN C KaXA0iN U3 CTOPOH OCHOBHOTO 06513aTeNbCTBa — OfUH
13 NPU3HAKOB LM(POBOro NOCPELHMKA.

MpeacTaBnseTcs BO3MOXHbIM 40 (HOPMUPOBAHNSA 1 COBEPLIEHCTBOBAHNSA NPUMEHEHIUS IKOHOMMU-
YECKNX WHCTPYMEHTOB aHTUMOHOMO/bHOMO PEerynnpoBaHns KBanMuLMpoBaTb NOAb30BaTeNbCKOE
CornaLleHne B KauecTse ny6aMuHOro AOroBopa. Ycnyru fonycka k ceTeBoi MHGPACTPYKTYpe U UHBIM
LNpPOBbIM TEXHONOTUAM CNeayeT LOOABUTL K NEPeUHI0 chep AeATENbHOCTI, B KOTOPbIX NPUMEHSET-
€A NY6ANYHBIN JOFOBOP B COOTBETCTBUM CO CT. 426 TK PO,

Kpome Toro, H1UBENMpoOBaTh YKpenneHue JOMMHUPOBAHMS ONepaTopos LMt poBbIX NnaThopm mo-
KET NPUHLAN TEXHONOMMYECKON HENTPanbHOCTK, NOKA He MOMYYMBLUNIA NEranbHOro 3aKpenneHus
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B HOpPMax POCCMICKOTO NpaBa. TexHOMOrMYeckas HeWTPanbHOCTb 03HAYaeT COBMECTUMOCTb Pas-
NUYHBIX TEXHONOTMIA. To eCTb NePeHOC 06M1aUHbIX CEPBUCOB M JaHHbIX C OAHON NNaTopMbl HA ApY-
ryI0 He JO/MKeH BAUATb HA PaboTOCNOCOGHOCTb MPOrpamMM U CO3faBaTb UHble HeraTUBHbIE YCI0BUA
ANs nonb3osartens (Hanpumep, B BUAE YBENUYEHNA PAcX00B). B paae cyyaes nonb3oBaTteNb BbliHy-
XAEH NPOAOMKATb NONb30BATLCA ONPEAENeHHbIM CEPBUCOM NPU OTCYTCTBUN BO3SMOXHOCTM becnepe-
6OIHOr0 NepeHoca flaHHbIX, TOFAA KaK Hanuune Takon BO3MOXHOCTM CNOCO6CTBOBANO 6bl MOBbILLIE-
HUI0 KOHKYPEHLMN Ha LGPOBbIX PbIHKAX.

B KOHTEeKCTe [OMONHUTENbHOTO MexaHW3ma npeoponeHus (eHoMeHa 3aBUCUMOCTM LUGpo-
BOW NNatchopmbl MOXeT 6biTb NPUBEAEH 3aNpeT NpeAyCTaHOBKN NPUAOXEHUA U WHBIX NPOrpamm
Ha cMapToHbl U MHble ycTponcTBa. COOTBETCTBYIOLME U3MEHEHUS, BHECEHHbIE MOCTaHOBNEHUEM
Mpasutenbctea PO ot 26 aBrycra 2023 r. N 1399 B MocTaHoBneHue Mpasutenbctsa PO ot 18 Hos-
6ps 2020 r. N© 1867, pacnpOCTPAHAOTCA Ha OTAENbHblE BMAbI TEXHUUECKN COXHbIX TOBApOB CMy-
CTA TPU MecsLa Co AHA ero oduumanbHoro ony6nukosanus. Mpeactout dopmupoBaHue addek-
TUBHOW MpAKTUKM NPUMEHEHUS YKa3aHHOro 3anpeta. Takum o6pa3om, uudposble nnatdopmbl
KaK KntoueBoil anemMeHT uudpoBoit MHGPACTPYKTYPbl AOMKHbI BbITb OTKPbITbIMKM AN1S NONb30BaTENEN.
My6nnuHO-NpaBoOBbIM CPEACTBOM 06eCneueHns OTKPbITOCTY LMQPOBbIX NNaTdopm SBNAETCA 3anpeT
3710ynoTpe6AeHNA JOMUHUPYIOWMM NONOXEHUEM, KOTOPbIA NapafoKcanbHO NPUBOANUT K yKpense-
HUIO JOMMHMPOBAHUA ONepaTopoB LKU(pPOBbIX NnaTdopm. YacTHONpaBoBasA KOHCTPYKLMA ny6nny-
HOro JJ0roBOpa B KaueCTBe BPEMEHHON Mepbl Ha NepuUoj COBEpPLIEHCTBOBAHIUA aHTUMOHOMOMbHOIO
3aKOHO[ATeNbCTBa NO3BONAET HUBENUPOBATb HEraTUBHbIE MOCNEACTBUA U PUCKN LOMUHMUPOBAHMUA
onepatopoB uupoBbIX NnaTopm, NPesocTaBAs NoTpebuTento YacTHONpPaBoBble CNOCO6bI 3aLy-
Tbl NPaBa B BUJE BO3MOXHOCTY K MOHYXAEHUIO 3aKM0UNTb JOrOBOP.

2. LlndpoBoii nocpeHMK KaK KNI0YEBOIA Y4aCTHUK HOBbIX PbIHOYHBIX OTHOLIEHMUIA

Cy6beKToM 0614eCTBEHHBIX OTHOLIEHWIA, YPeryNuPoBaHHbIX MATbIM AaHTUMOHOMO/bHBIM NAKETOM,
BbICTYNAET «XO3ANCTBYIOWMIA CYOBEKT, BNajewwmin uudpooi nnatdopmon 1 obecneunsatowynii
NMOCPEACTBOM €e UCMONb30BaHMA COBEPLIEHNE CAENOK MEXAY UHBIMU TULAMUY.

YKa3aHHblil CyObeKT onpefenseTcs onocpefoBaHHO Yepe3 KaTeropuio LUGpoBor nnatdopmbl,
MoA KOTOPOW 3aKOHOAATeNb MOHMMAET Mporpammy (COBOKYMHOCTb MPOrpamm) Anf 3MeKTPOHHbIX
BbIYMCNUTENbHBIX MALMH B MH(OPMALMOHHO-TENEKOMMYHUKALLMOHHBIX CETAX, B TOM UUCIe B CETH
liHTepHeT, 06ecneunBalLLy0 COBEpLIEHNE CAENOK MEeXAY NpoAasLaMi 1 MOKynaTensmu onpene-
NeHHbIX TOBApOB.

MpuBeneHHble GOPMYNMPOBKI NO3BONSIOT NOCTAaBUTb NO MEHbLUE Mepe ABA BOMPOCA: Nouemy
3aKOHOAATENb He UCMOMb3YET YKe UMEIoLMecs B NPABOBOM NoJie TePMUHbI ANS 0603HAUEHUS Lnd-
POBbIX NOCPEAHMKOB U MOYEMy CyGbeKTHbI COCTaB Perynupyemblx LUQpPOBbIX PbIHKOB CBOAMTCS
BCEro NULWb K LUPOBLIM NOCPEHMKAM, He 0XBATbIBAs NP 3TOM AeATeNbHOCTb MHbIX NPaBo061aAa-
Tenei nporpamm ans IBM? Mouemy BoobLe Luposas nnaropma oTOXAECTBASETCA C NPOrpamMoit
Ans 3BM n kakue NpaBoBble NOCNEACTBUS BO3HUKAIOT B CBA3N C TAKUM NEraibHbIM OnpefeneHnem?

lITak, B NpaBOBOM None CyLeCTBYET MHOXECTBO TEPMUHOB: «XO3ANCTBYIOWMIA CY6bEKT», «BNaje-
neL, arperatopa, «oneparop MHHOPMALUOHHON CUCTEMBI», KMH(OPMALMOHHbIA NOCPERHUKY 1 Ap.
COOTBETCTBYHOLME MOHSATIA CXOKM MO CMBICAY, HO HE TOXAECTBEHHDI.

X03AICTBYIOWMMI CyGbEKTAMI ABAAIOTCA KOMMEpUECKMe OpraHM3aLui, HeKoMMepueckue opra-
HW3aL MK, OCYLLECTBAAIOLLME NPUHOCALLYIO AOXOA AeSTENbHOCTb, MHANBMAYANbHbIE NPeANpUHUMATE-
N, Cy6beKTbl NPODECCMOHaNbHOM AeSTENbHOCTU. 3aKOH O 3alLuTe KOHKYPEHLMM JONYCKAET, 4To A0-
MUHMpYIOLLEe NONOXEeHNe HA LNGPOBbIX PbIHKAX MOXET 3aHATb Nt060I U3 HUX.
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Bnagenew, arperatopa — 310 OpraHn3aLus N1M60 MHANBMAYANbHBIA NPEANPUHUMATENb, KOTOPbIE
ABNAOTCA BNaenbLamu nporpammbl Ana 3BM u (unu) Bnagenbuamu caita u (Mnu) crpaHunpl caita
B CeTU WHTepHeT 1 KOTopble NpefocTaBsiT NoTPpebUTeNnto BO3MOXHOCTb 03HAKOMUTBLCA C NPeano-
eHnem npoaasua (MCNOHUTENA) U 3aKMIOUNTb C HAM JOFOBOP, @ TaKe NPOU3BECTM Npesoniary
(npeambyna 3akoHa PO o1 7 heBpans 1992 r. N© 2300-I «O 3awute npas notpedbuTenei).

3aecb 3aKOHOAATENb, OUEBUAHO, He OTOXAECTBASET LNGPOBYIO NNATHOPMY C CANTaMM W CTPaHU-
uamu B cetin HTEpHET, a Takke OrpaHMYMBaEeT OpraHM3aLNoHHO-NPaBOBbIE POPMbI AEATENbHOCTH
arperatopa. Mog fencTBue xe MATOro aHTUMOHOMNObHOMO NaKeTa NOANAAAIOT TONbKO BRAAENbLbl
LMdpoBbIX NNATPOPM, KOTOPbIE NPYU 3TOM He OrpaHNYEeHbl OPraHU3aLNOHHO-NPaBOBbIMI (hOpMamMm
IOPUANYECKIX UL, N NHAMBUAYANbHbIX NPEANPUHUMATENEN.

MoHATMEe noTpebuTens B 3aKOHOAATENbCTBE O 3alyUTe KOHKYPEHLUN U O 3aWwuTe npas notpeébu-
Tenei TaKkke PasnnuHo. B 3aBUCUMOCTI OT KOHTEKCTA Noj NOTPe6UTENsAMU NOHUMAIOTCA Kak Nuua,
npuoBpeTatoLLMe YCyru ANs TMUHbIX U CEMERHbIX HYX/ (NTOTPe6bUTeNI B Y3KOM CMbIC/E), TaK 1 3aKa3-
UNKK NO OTOBOPAM OKA3aHMUs YCIYT, MMeIoLLMe NPABOBOIA CTAaTyC CY6bEKTOB NPeANnpUHNMATENbCKOM
[eATeNbHOCTY (MOTPEBUTENN B LUNPOKOM CMbICTIE) UMW He UMelowme (hopManbHOro CTaTyca cy6bekTa
NpeAnpPUHNMATENbCKON AeATENbHOCTH, HO fie-(aKTO OCyLLEeCTBASIOWME TaKYI0 AeATeNbHOCTD (Hanpu-
Mep, CAMO3aHATbIE), UIN MHOCTPAHHbIE NNLLA, OT KOTOPbIX NINUHBIN 3aKOH He TPebyeT hopmanusauum
CTaTyca cy6bekTa NpeanpuHUMATeNbCKON AesTeNbHOCTH.

Jlenas npoMexyTOUHbI BbIBOA O HECOBMAAEHUM KaTeropum arperatopa ¢ LughpoBbIM NOCPERHN-
KOM KaK Cy6beKToM NpuMeHeHNst HopM MATOro aHTMMOHOMOMbHOMO NaKeTa, NePexoauM K aHanusy
CrenyioLLero NoOHATHS.

NHhopMmaLMoHHbIA nocpegHnK — 370 (1) NULO, OCywecTBAALLEE Nepeaayy Matepuana B nHgop-
MaLNOHHO-TeNEKOMMYHUKALIMOHHOM CETH, B TOM uncne B cetn NHTepHeT; (2) nuuo, npegocrasnsio-
liee BO3MOXHOCTb pa3MeLLeHIs Matepuana unu WHgopmaLmum, HeobxoauMon Ans ero nonyyeHus
C UCNONb30BaHMEM UHGOPMALMOHHO-TENEKOMMYHUKALMOHHOI ceTi; (3) nuuo, NpegocTasnsiowiee
BO3MOXHOCTb JOCTYNa K MaTepuany B 31oi cetv (n. 1ct. 12531 TK PO).

MpaBOBOW CTATyC MHHOPMALMOHHOTO NOCPERHIKA He CBA3AH C BNafeHneM Nporpammoli ans 3BM
W He UMeeT OrpaHMuYeHui OpraHu3aLMOHHO-NPaBoBOK (hopmbl. MepBas 0COGEHHOCTb NO3BONAET
NPeANoN0XMTb, UTO KaTeropi MH(OPMaLMOHHOO NOCpeaHMKa 1 CybbekTa MATOro aHTMMOHONOMb-
HOTO NaKeTa TaKxke He COBMaAalT, U NPOAOIKUTb UCCNefoBaHuMe.

OnepaTop HGOPMALUOHHON CMCTEMbI — 3TO FPAXAAHIH NN IOPUANYECKOE NULLO, OCYLLECTBNSI0-
lWmMe AeATeNbHOCTb MO 3KCMYaTaLuuu MHGOPMALMOHHON CUCTEMbI, B TOM yuCie MO 06paboTke
NHopmaLmK, coaepxalleiics B ee 6a3ax AaHHbIX. Bnagenew caita — 310 ULO, CAMOCTOATENbHO
1 MO CBOEMY YCMOTPEHMUIO onpeaenstoLiee NopsaoK NCMNONb30BaHNS calTa B ceTu VIHTepHET, B TOM
ymMcne NopsAoK pasMeleHns nHgopMaLmm Ha Takom caiite (cT. 2 DenepanbHoOro 3akoHa ot 27 nions
2006 1. N2 149-03 «06 nHthopmauuu, NHHOPMALMOHHBIX TEXHONOTUAX 1 O 3aLUTE MHAOPMALNY).

JlaHHble KaTeropuu ¢ cyobekToM MATOro aHTMMOHOMOMbHOTO NaKeTa CHOBA He COBMAJAL0T, TOTOMY
yTO Hanuuue nporpammbl Ans IBM He ABNAETCA UX 06A3aTeNbHbIM NPU3HAKOM, PABHO KaK W Hanuuue
OPraHM3aLNoOHHO-NPaBOBbIX (hOPM BefeHUS NPeANPUHUMATENbCKOW eATENIbHOCTH.

B psge cnyuaes Kpyr cneuuanbHbix CyGbEKTOB WUpe, UeM MOHATME «UMBPOBOK NOCPEAHMKY,
Ha KOTOPOro PacnpocTpaHseTcs AencTaue MATOro aHTUMOHONONBHOMO NAKETA, XOTA N0 YMONYAHNI0
HOPMbI 3aKOHA 0 3alLMTe KOHKYPEHLMM PACPOCTPAHAKTCA Ha BCEX XO3AMCTBYIOLNX CYyObEKTOB BHE
3aBUCUMOCTM OT Cdhepbl UX AEATENbHOCTM U CEKTOPOB TOBAPHOTO PbIHKA.

C OfHOW CTOPOHBI, HEO6XOAUMOCTb UCMOMb30BAHUA Pa3HbIX TEPMUHOB MPOAMKTOBAHA Lens-
MW 1 33afauyamiu NPaBOBOTO PErynMpoBaHUA pasHbix chep 06LEeCTBEHHbIX OTHOWEHMIA. C apyroi

98 COMMENT



Liuchposoe npaso. Tom 4, N 4, 2023, c. 91-106
E.[l. BopHuKoBa / Mpo6nembl anantaLuu aHTUMOHOMONbHOIO PErYNNPOBAHNS K YCIOBUAM

CTOPOHbI, MHOFOO6pa3ne TePMUHOB NPENATCTBYeT HOPMUPOBAHMIO AMHCTBA B PaMKax NpaBOBOIA
CUCTEMDbI, YTO MOXET HEOHOCHOBAHHO OTPaHUUNBATL CYObEKTHDIN COCTAB PErynupyemblX OTHOLWEH A
11 CO31aBaTb HEONPEAENEHHOCTb B NTPaBONPUMEHEHUMN.

MpuMeuaTenbHo, UTO 3aKOHOAATeNb MOCNENOBaTENbHO WCXOAUT W3 OpraHM3aLMOHHO-NOCPes-
Huueckomn yHKLUMK onepatopa LudpoBoi nnatcopmbl. Bo-nepsbix, ANA Lenen aHTUMOHOMOMbHO-
r0 perynupoBaHma 1 3aluTbl NPaB NoTpe6uTenei He MMeeT 3HaUeHNs, Ha KAKOM 0CHOBaHUH (TUTYne)
cy6bekT Bnageet uudpoBoii nnathopmon. Bo-BTOpbIX, ACUCTBUE NEPEUMCNEHHBIX HOPM Pacnpo-
CTPAHAETCA UCKNIOUUTENbHO Ha NOCPELHMKOB UMEHHO B HOPUANYECKOM CMbICMIE, T.e. HA NUL, KOTO-
pble He YYacTBYIOT B JOFOBOPHbIX CBA3AX Mexay NPoAaBLAMK 1 NOTPe6UTENAMI, NCNOMb3YIOLMMU
undposyto nnatdopmy. Takne NOCPEAHNKN ACACTBYIOT Ha OCHOBAHMM 1OFOBOPOB O NPEAOCTaBNEHUM
Aonycka K MHGPaCTpyKType, 3aKNI0UEeHHbIX CO BCEMI NPOoAaBLAMM U NOTpebutensmiu.

B TeOpUM 1 Ha NPaKTUKe Bnajenew, nnathopMbl MOXET BbICTYNaTb a) CTOPOHOW [0r0BOPa OKa3a-
HUA yCIyr, 6) NOCPENHNKOM HA OCHOBAHWM JOTOBOPOB OKA3aHUs YCAYT UKW NNLEH3MOHHOIO CoMa-
[WeHMA C NONb30BaTENeM I C NOCTABLLMKOM YCIYT, @ TAKKE B) O[HUM U3 NIAL, HA CTOPOHE NOCTaBILMKA
ycnyr. OfHaKo, No MbICNK 3aKOHOAATENSA, NPaBOBaA Npupoaa UMGpPOBOro NOCpPeAHNYECTBA B UH(OP-
MaLMOHHO-TENEKOMMYHUKALMOHHON CETW NPOSIBNAETCA MMEHHO B TEXHUUYECKOM, UHpPACTPYKTyp-
HOM 06ecneueHnn feAaTeNbHOCTI TPETbUX NuL,. Mo KpaiHeld mepe, TONbKO Ha LNQPOBbIX NOCPEAHM-
KOB PacnpoCTpaHsITCA HOpMbl STOr0 aHTUMOHOMOMBHOIO NakKeTa.

[ins ueneit aHTMMOHONOMbBHOTO PerynMpoBaHUA 3TO 03HauaeT, uTo CTaTbs 10.1 3aKoHa 0 3aluTe
KOHKypeHLuu (npn cobMI0eHUN KOMMUYECTBEHHbIX U KaUeCTBEHHbIX KpUTEpUEB) pacnpocTpaHAeTCs
Ha mapkeTnnelicbl 1 arperatopbil: Wildberries, Avito, Lamoda, Aviasales, «fIHfekc.Takcu», «OCTPOBOK»
W T.0., HO He 3aTparneaeT UMt poBble IKOCUCTEMDI 1 LdpOBbIE CepBUCHI B JopMaTe NPUIOKEHNH,
06M1auHbIX XPaHUNNLL, COLMANBHDBIX CETEN, MOUCKOBUKOB, CTPUMMHIOBBIX YCAIT.

Mopo6HOe orpaHnueHmne Cy6beKTHOro COCTaBa NMPUMEHEHNS CneLuanbHbiX HOpPM ABASETCA Crop-
HbiM, BeAb UMGpPOBblE CepBUCHI U ceTeBble 3dheKTbl He UCUEPnbIBAKOTCA YCNYraMit OnepaTopoB
nnatdopm no Aonycky K ceteBon MHGpPACcTpykType. K Kateropum undpoBbix CepBUCOB OTHOCATCS
Mo MeHblUeR mepe 06/1auHble XPaHUANLLA W AOCTYN K LUdPOBOMY KOHTEHTY B pamMKaX CTPUMUHTOBbIX
cornaweHni. Buanmo, ko Bcem LudpoBbIM CepBMCaM, KpoMe A0MYCKa K ceTeBON UHGPACTPYKTYpe,
3aKoHOfaTeNb PaccuMTbIBAET NPUMEHSATb 06LMe NpaBua 0 3anpeTe MOHONONUCTUYECKON fieaTeNb-
HOCTN 1 He[I06POCOBECTHOI KOHKYPEHLUN.

OTMETUM, UTO TOXAECTBEHHOCTb MOHATUIA LMdpoBOK NNatopmbl U Nporpammbl Ans IBM Hayu-
HbIMW WCCNENoBaHUAMN He noATBepwaeHa. OTaenbHble 3NEMEHTbl CeTeBOM MHMPACTPYKTYPbI,
K KOTOpbIM NONb30BaTeNb MOJyyaeT AOCTYM, HE06A3aTeNIbHO ABMAKTCA CAMOCTOATE/IbHbIMU OXPaHS-
eMbIMI pe3ynbTaTaMi UHTENNEKTYaNnbHON AeATENbHOCTY, U He TONbKO NpaBoo6afateNb NPorpammbi
ANns 3BM noTeHLManbHo MOXET 3N10yNoTPe6NsTb LOMUHUPYIOWMM NONOXEHUEM Ha LM(POBBIX PbIHKAX.
Kpome Toro, hyHKUMOHaN onepatopa nnatdopmbl CYLWECTBEHHO WKpe, YeM NpeaocTaBneHne aomnyc-
Ka K NCMONb30BaHNI0 NPOrpaMmbl. B nonb3oBaTeNbCKMx COMMalleHNsX pacnpocTpaHeHHbIX LthpPoBbIX
nnatdopm («AHaekc Yenyruy, eBay U ap.) OTCYTCTBYIOT YCNOBMA O Nepefaye nonb3oBatenio npasa uc-
NOMb30BaHUA Pe3yNbTaToB MHTENNEKTYaNbHOM feATeNbHOCTU. DYHKLMA onepaTopa NnaTopmbl COCTO-
WUT B NPEAOCTABNEHMM JOCTYNA Ha INEKTPOHHYIO NOWAAKY, FAe N0Ab30BaTeNN B3aUMOLENCTBYIOT.

Mpo6nema npasunbHoOi kBanudukauum uMdpoBoil NNAaThopMbl C TOUKM 3peHns o6bekTa rpa-
XIAHCKMX NPaB CMEXHa C BOMPOCOM ONpefeneHus NpaBoBOK NPUPOAbI [OTOBOPOB B LMpOBON
cpepe. Ecnu umcpoBas nnatchopma ABAAETCA NPOrpammont Ans IBM, To Nonb30BaTeNnbCKoe cornatle-
HUe OMKHO BbITb NULEH3NOHHDBIM JOFOBOPOM, UTO BbI3bIBAET PAA TPYAHOCTEN B NPABONPUMEHEHNN.
Hanpumep, no cmbicny n. 3 ¢T. 1235 TK PO B nNLLEH3NOHHOM [OrOBOpPe NpeAnonaraeTcs Hanuuue
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YCNOBUA O TEPPUTOPUM, HA KOTOPOW AOMYCKAETCA UCMONb30BAHNE COOTBETCTBYIOWETO pe3ynbTata
WHTENNEKTYaNbHON AeATeNbHOCTH, YTO B OTHOLWEHUM MOBGaNbHbIX LMGPOBbIX PbIHKOB NNLIEHO CMbIC-
na. Kpome Toro, cneuunanbHas Hopma cT. 101 3akoHa 0 3aliuTe KOHKYPEHLMM Npyu KBanudukauum
undpoBor NNaThopmbl B KauecTse NPorpamMmbl Ans IBM BcTynaet B npsiMoe NpoTUBOpPEUMe o CTa-
Tben 1229 TK P®, nonyckatoweir MOHONONNIO 06nafaTenei UCKNIOUMTENbHBIX NPAB Ha pe3ynbTaTbl
WHTENNEKTYaNbHOI eATeNbHOCTH.

TakuM 06pa3oM, Cy6bEKTHBIN COCTaB CMELUaNnbHOT0 aHTUMOHOMOMBHOTO PerynupoBaHus OTHO-
LWeHNN B LUPOBOI CPefie He KOPPENMPYET C yKe MMEIOLUMCS NerabHbIM NOHATUEM LUGPOBbIX NO-
CPENHNKOB 1 He B MOMHON Mepe BMUCHIBAETCA B CNOXMBLIEECH PerynupoBaHne UCNoNb30BaHNA pe-
3yNbTaTOB UHTENNEKTYaNbHOI IeATENbHOCTH.

3. Mopmbl 3n10ynoTpebeHUS AOMUHMPYIOLLMM NOMOXEHUEM LMGPOBOTO NOCPEAHMKA

LnchpoBble nocpeaHnkK, KOTOpble ABAAKOTCA CyObeKTaMu CreLuanbHbiX HOpM [ATOro aHTUMO-
HOMONbHOrO NakeTa, NpM3BaHbl B NepByl0 ouepefb obecneunBatb paboTOCNOCOBHOCTb U B3aUMO-
AeNCTBIUE Pa3HbIX TEXHUUECKNX PeLIeHU, COBMECTUMOCTb, 06PABOTKY 1 XpaHeHNe AaHHbIX, a Takke
YCNOBUS YAANEHHOr0 B3aMMOAENCTBUS 11 KOMMYHUKALLMI MEXAY Nonb3oBatensmu. Ponb undpoBbix
NOCPeAHUKOB MO OTHOLIEHMIO K MONb30BaTeNAM LU(pOBON NNAT(OPMbl — OpraHN3aLLMOHHASA, UH-
thpacTpykTypHas. LUudposble nnatopmbl Nof ynpaBneHnemM onepatopoB SBAAKTCA CBA3YHOLLMM
3BEHOM, MECTOM B3aMMOAENCTBIA NONb30BaTENEI.

B CBSA3M C 3TUM BO3HMKAET BOMPOC O TOM, BO3MOXXHO N1 NPUMEHEHNE K [eATENbHOCTY LMPOBbIX
NOCPESHUKOB TPAANULMOHHDIX (HOPM 3710yNOTPE6NEHNS JOMUHNPYIOLLMM NONOXEHNEM, CPaBeANMBa
nn otcbinka n. 1ct. 10.1 K opuanyeckum coctasam . 1 cr. 10 3aKoHa 0 3aLuTe KOHKYPeHLMK.

YuuTbiBas, uto CreuuanbHble HOpmbl CT. 10.1 3aKOHa O 3aWuUTe KOHKYPEHLWM pacnpocTpaHs-
I0TCS TONbKO HA LM(POBbIX NOCPEAHUKOB, 06PATUMCS K aHaNM3y 06BEKTUBHOM CTOPOHbI 3710yN0-
TpebneHns JOMUHUPYIOLWMM NonoXeHneM. MoryT nu hopmbl 310yNOTPEHAEHUS AOMUHUPYIOLUM
nonoXeHnem LuGpPoOBbIX NOCPENHUKOB COBMafaTh ¢ hopmamn 3noynoTpebneHns nonbosatenei
undposbix nnatdopm? MoxeT N1 uMdpoBoi NOCPEAHNK COBEPLINTD AeicTBUA (6e3neicTBue), nepe-
uncneHHble B M. 1cT. 10 3aKoHa 0 3alKUTe KOHKYPEHLMN, K KOTOPOIA OTCbINAET CTaTbs 10.1 3aK0Ha?

Kak ycTaHOBNEHO Bbille, LU(POBONA MOCPEAHUK He SBASETCS YUYACTHUKOM NpaBOOTHOLIE-
HUR Mexay nonb3oBaTensMiu LMcpoBoil nnardopmbl. Ecnu arperatop TONbKO NpefocTaBnser
AOCTYN K 3NEKTPOHHOW NMNOLAKe, TO OH He BMAETCA YYaCTHUKOM «OCHOBHOIO» [OrOBOPA, 3a-
KMIOYaeMoro uepes nnatopmy mexay npoAaBLOM M noTpebuTenem. Tak, Nonb30BaTeNbCKOe CO-
rnaweHune «fHaexca» npefycMaTpmBaert, Yto HUYTO B COMNALLEHNI He MOXET MOHUMATLCA KaK yCTa-
HOBNEHME MeXay NoNb3oBaTenem i «SIHAEKCOM» areHTCKUX OTHOLIEHMHA, OTHOLEHMI TOBAPULLECTBA,
UM NO COBMECTHOM AeATENbHOCTY, UAN IMYHOTO HanMa. C 3KOHOMMUYECKOW 1 TEXHONOTNYECKON TOY-
K1 3peHuns BnajeneL, arperatopa npogomxaeT 6biTb NOCPESHUKOM, OAHAKO IOPUANUYECKN OTHOLEHMNS
npeaCcTaBUTENbCTBA OTCYTCTBYIOT. LIMchpoBoiA NOCPenHNK He BeeT AesTeNbHOCTb Ha PbIHKe TOBApOB,
peanusyemblix NOCPEACTBOM NNAT(OpPMbI.

OCHOBHbIM CMOCOBOM BAUSHWA OMepaTopa NAaThopmbl Ha obuimMe ycnosus obpalleHns ToBa-
POB NpeanonaraeTcs Co3faHue NPensTCTBUN [OCTYNY XO3AMCTBYIOWMX CY6BEKTOB HA COOTBETCTBY-
fowe TOBApHbIE PbIHKW MyTeM HEOOOCHOBAHHOMO OTKa3a B MPefOCTaBAEHUN AONYCKa K CETeBOW
WH(PACTPYKTYpe Kak OCHOBHOMY PbIHKY CObiTa. BnusiHue npaBoo6nagatens nnatghopmbl Ha onpe-
AeneHHbI TOBAPHbIM PbIHOK HAXOAUTCS B NPSMON 3aBUCUMOCTI OT KONNYECTBA NPOAABLIOB M NOKyNa-
Tenen, UCNonb3yHoLLKMX ee AnA 3aKnoueHns CAenok. O4HaKo BO3MOXHO 1 3TO BANSIHIE OCYLLECTBNSATL
NOCpPeCTBOM TPAAMLMOHHbIX (HOPM 3N10yNOTPEBAEHNS JLOMUHMPYIOLLAM NONOXEHNEM? B yacTHOCTH,
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MOXET 1 LM(hPOBON NOCPEAHMK YCTAaHABNMBATL UK NOAAEPKMBATb MOHOMO/bHO BbICOKYH MK MO-
HOMO/bHO HN3KYIO LieHY TOBapa, He 060CHOBAHHO COKPALLATh UMW NPEeKpaLLaTh NPON3BOACTBO TOBAPA?
OTBeT BUANTCA OTpULATENbHBIM. LInthpoBOI NOCPERHMK HE YUacTBYET B 3aKNHOUEHNUN JOTOBOPA MEX-
Ay NPOAABLOM 1 NMOKyNaTenem, a NOTOMY M BAUATb Ha TOBAPHbIA PbIHOK MOXET NNLb NOCPeACTBOM
CBOEro T0Bapa B IKOHOMUUECKOM CMbICNE, T.e. CBOMX YCNYr MO AONYCKY K CETEBOW MH(PACTPYKTYpE.
busHec-mogend LMQpPOBbIX NNATPOPM NpPeAnonaraeT CTaHAAPTM3aLMI0 U aBTOMATU3ALMI0 NpoLec-
COB 3aK/KUEHUS U UCMONHEHUS [OrOBOPOB. «TOBapoM» LM(POBOr0 NOCPeSHUKA ABASETCA yCnyra
no NpeaocTaBAeHuo A0CTyNa Ha nnatopmy NpofasLam 1 nokynatensm. Monb3osatenbckue corna-
WeHNs, KaK NPABUO, 3aKNKUAKOTCA NO MOAENM AOTOBOPA NPUCOEANHEHNS, KOTOPbIN SBASETCA pac-
NPOCTPaHEHHbIM MEXaHU3MOM CPeAM CyObEKTOB, 3aHUMAIOLLMX JOMUHUPYIOLLEE NONOXEHNE Ha PbIHKE.
B OTHOLWEHUM faHHON YAy L POBOK NOCPEAHMK NOTEHLMANBHO MOXET HAaBA3bIBATb HEBbIFOAHbIE
UAN He OTHOCALLMECS K NMPeAMETY YCI0BMUA JOroBopa, HEO60CHOBAHHO OTKA3aTbCA OT 3aKMUEHNs
CAeNKM, CO3AaTb YCNOBUS AUCKPUMMHALMM UMW NPENSTCTBUS LOCTYNY HA TOBAPHbIIA PbIHOK. My 3TOM
IOPUANYECKNIA COCTAB «YCTAHOBMNEHUE, NOAAEPKAHNE MOHOMONBHO BLICOKOI UMM MOHOMOMBHO HU3-
KOW LieHbl TOBapa» Aaxe NPUMEHUTENbHO K YCyram Camoro onepatopa nnatdopmbl NpeAcTaBnseTcs
HEBO3MOXHbIM, MOCKONbKY YCNyrin LdpoBoro NOCpeaHNKa, Kak npaBuio, He ABASIOTCA NAATHBIMM
11 N0b30BATENbCKOE COrNALIEHIE HE COREPKNT YCNOBMA 0 BO3ME3AHOCTY. Ha LleHo06pa3oBaHue TOBa-
POB, peanu3yemblx NOCPeACTBOM NAAThopMbl, ONepaTop NAaTdopMbl No 06LLEMY NPABUAY HE BAMSET,
HaxoAACb BHe NPABOOTHOLIEHUIA MeX/Y NPOAABLAMM U NOTPe6bUTENsIMU.

bu3Hec-mopenb MapKeTnnencoB M arperatopoB Mpeanonaraet, uto Ha uucpoBbix nnardop-
Max peanu3yloTcs ToBapbl NPOAABLOB, KOTOPble HE ABNAKTCA KOHKYpPEHTAaMW Ans onepatopa nnat-
thopmbl 1 No o6wemy npaBuny He SBASIOTC APUAMPOBAHHBIMM C HUM NULAMN. O6LLeN TEXHONOTY-
YeCKoli YepToil BCEX JOrOBOPOB B LM(POBON CPefie ABNSETC ABTOMATM3aLs ONpeaeneHis ycnosum
foroBopa. Onepatop nnardopMbl C TOUKM 3peHus Cy6beKTUBHOTO Kputepus (hopMupoBaHmua Bonn)
B ONpefeneHun YCNOBNA CAENKM MEXAY MONb30BaTeNAMI He YUacTBYET, OfHAKO TEXHONOTUYECKN
NpefoCTaBAsEeT aBTOMAaTUYeCKue CPeacTsa Ans mx onpesenenus. CoOTBETCTBEHHO, OnepaTop-no-
CPENHUK fiaXe He UMEET MHTepeca B OCYLLECTBNEHUM MOHONONNCTUYECKON feATENbHOCTY.

Takum 06pa3om, Habntoaaetcs npotusopeume. Cy6bekTHbIN COCTaB MSTOr0 aHTUMOHOMONBHOO
naketa CBOAUTCA NMWb K LN(POBbIM NOCPESHNKAM, TOFAA KaK 0ObEKTUBHAA CTOPOHA MPaBOHApY-
WeHNs NpeaycMOTPeHa ANs X03ANCTBYIOLNX CYOGbEKTOB — NONb30BaTenen LudpoBoi NnaThopmbl.

CoBEepLIEHHO NHAA CUTYaLNSA C [EATENbHOCTbIO NULA, KOHTPONUPYIOLEro LUGPOBYI IKOCUCTEMY,
B COCTaB KOTOPOIA MOTYT BXOAMTb TOBApbI, B3aMM0O3aMeHsieMble TOBapamMu KOHKYPEHTOB. B PeweHun
Bbicwwero EBpa3nitckoro 3KOHOMUUECKOTo coBeTa 0T 11 okTA6ps 2017 T. N© 12 «06 OCHOBHbIX Hanpas-
NeHUAX peanusauun LMcPoBOil NOBECTKN EBPA3MCKOr0 IKOHOMUUECKOTO COt3a A0 2025 rogax»
undpoBas IKocMcTeMa ONPeRenseTcs Kak OTKPbITasA YCTONUMBAA CMCTEMA, BKNIOUAIOLAA CY6beKTbl
UM poBoIt IKOCUCTEMbI (DU3NUECKNX, OPUANYECKIX, BUPTYASIbHbIX 1 NP.), @ TAKKE CBA3M U OTHOLLE-
HUs 3TUX Cy6beKTOB B LNdpoBON (hopme Ha 0CHOBe CepBUCOB LudpoBor nnardopmbl. Hanpumep,
Apple siBnsieTca LUGPOBON IKOCMCTEMON, KOTOPAA BKNIOUAET Mara3uH Npunoxennin App Store, cep-
Buc Apple Music, 6pay3sep Safari v np., a i0S (“i” operating system) — 310 nnatchopma, KOTopas NEXUT
B OCHOBE L(hpOBOI 3KOCUCTEMBI. GoOgle TakxKe ABNAETCS OCHOBOI LM(POBOI 3KOCUCTEMBI, KOTOPaS,
KpOMe NOMCKOBOW CUCTEMbI, NpeanaraeT psg [OMNONHUTEbHBIX OHNANH-CEPBUCOB, BKOUAA Hpay-
3ep Chrome, nouty Gmail, Haguraunio Google Maps, noTokoyto nepegauy YouTube, Mara3uH npu-
noxenuii Google Play, nokynku Google Shopping w nytewectsus Google Travel, nepeBoauuk Google
Translate. Apple Music MOXeT KOHKYpUPOBaTb C «HAEKC My3bIKOI» U aHANOTMUHBIMU NPUNOXKEHUS-
Mmu, Google Translate — ¢ «SIHgeKc MepeBog4MKOM» U T.4.
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MpuBefeHHas runoTesa NOATBEPKAAETCA CNOXMBLIEIACS CYAeOHONM NPaKTUKON NPUMEHEHUS aH-
TUMOHOMONbHOTO 3aKOHOAATENbCTBA K AeATENbHOCTI CY6HEKTOB HA LN(POBbIX pbiHKaX. Hanpumep,
®AC Poccum npw yCTaHOBAEHUM 3N10YNOTPE6NEHUS AOMUHUPYIOWNM MNONOXEHUEM CO CTOPOHDI
KomnaHun Apple, 0TMETUNA, UTO MarasvH NPUNOXEHUI App Store CTaNKNUBAETCA C KOHKYPEHTHbIM
[aBNeHNeM co CTOPOHbI Google Play 1 uTo pacnpocTpaHeHue Npunoxexuii Ha i0S uepes App Store
06pa3yeT CaMoCTOATE/bHbINA TOBAPHbINA PbIHOKZ,

Kpome Toro, B EXerogHom 0630pe 0CHOBHbIX Cyae6HbIX pelieHuit EBponeiickoro coto3a (Yearly
selection of major judgments) conepXuTCA NO3MLMA, COMMACHO KOTOPOW 3710ynoTpe6neHne [OMIUHU-
pytoLLMM nonoxeHunem Google MOXET BbIPaXaTbCs B NPEAOCTABNEHUM NPEANOUTEHNA COOCTBEHHBIM
cepBucam Ans CpaBHEHNA NOKYNOK U NOUCKOBbIM CepBucam’,

Mpu HanMuMM 3KOCUCTEMbI 1 KOHKYPUPYIOLWLMX LUGPOBBIX NPOJYKTOB Pa3HbIX IKOCUCTEM peub
NOMAET CKopee 0 HeA06POCOBECTHON KOHKYPEHLMN, YTO Perynupyetcs oTaeNnbHON rMaBol 3akoHa
0 3alLK1Te KOHKYPEHLMM, @ He 0 MOHOMONUCTUYECKON AeATeNbHOCTI. OAHAKO MATbIA AHTUMOHONONb-
HbIl MAKET M3MEHEHWUI B YacTU PerynupoBaHns Hefo6POCOBECTHOM KOHKYPEHLNN He COAepXMUT
1 B KauecTBe Cy6beKTa npesnonaraeT LupoBoro NocpeaHuKa.

B 3TON CBA3M NpeACTaBAAETCA MOMOXMTENbHBIM 3apyOeXHbId OnbiT. Hanpumep, 3akoH AnoHMK
ot 1espans 2021 . «O NOBbIWEHUA NPO3PAYHOCTM 1 CNPABEAMBOCTM 0COObIX LLUGPOBLIX NNATGopmM»
(Act on Improving Transparency and Fairness of Digital Platforms) BBOAUT pa3Hble NOHATUA 1 Pa3Hble
KONMYECTBEHHbIE KpUTEPUM ANS YCTAHOBNEHUA JOMUHMPYIOLLETO MONOXEHUS MApKETNeNncoB, onepa-
TOPOB Mara3vMHOB MOGMMbHBIX MPUNOXKEHUI 1 UHBIX ONEPaTOPOB 0CO6bIX LU POBbIX NNATHopPM*,

Bo3BpaLyanch K poCCUnCKOMY 3aKOHOAATENbCTBY B KOHTEKCTE OrpaHUUeHUs Cy6beKTHOro COCTaBa
MATOro MOHOMONBHOTO NakeTa LUMPOBbIMI NOCPEAHNKAMM, OTMETMM, UTO LN(POBbIE CEPBUCHI TakK-
e 06nafatoT cetesbiM 3thdekTom. Hanpumep, uem 60nblie ML, MCNOMb3YIOT 06MaYHOE XpaHUIN-
e, Tem 6onblue yCUNUBAETCA JOMMHUPOBAHWE NPaBOO6MAAATENs BbIYMCAUTENbHBIX MOLHOCTEMN,
Ha OCHOBE KOTOPbIX (hYHKLMOHMPYET TaKoe XpaHunuLe. B 3Toil CBA3M LenecoobpasHo paclimpuTb
CYyOBEKTHDI COCTAB OTHOLIEHUIA, perynupyemblx ctatbeid 10.1 3aK0Ha 0 3aL4UTe KOHKYPEHLN, BKNIO-
UnB B HEro He TONbKO LMGPOBbIX NOCPEAHUKOB, HO U NINL, NCMOAb3YIOLLKMX No6ble LMpPOBbIE Cep-
BMCbI 1 Mporpammbl Ans 3BM B CBO€iA AeATeNbHOCTI B UH(OPMALMOHHO-TENEKOMMYHMKALMOHHBIX
ceTax. KBanugukauns BO3MOXHOrO HEOOPOCOBECTHOTO NOBEAEHMS NOCTABLNKOB LN(POBbIX Cep-
BUCOB B COOTBETCTBUU C hOpMammM 310ynoTpe6neHns JOMUHUPYIOWMM MONOXEHNEM, NPERYCMOT-
peHHbIMK CTaTbell 10 3aKOHA 0 3aLLUTe KOHKYPEHLMN, COMHEHWIA He BbI3bIBAET.

Cratba 10 3aKOHA 0 3alUTe KOHKYPEHLMN COREPKUT OTKPbLITbIA NepeyeHb opm 3noynotpebne-
HWUS JOMUHUPYIOWNM NONOXeHMeM. [lesTenbHOCTb ONepaTopoB NNaT)opm MOXET 06pa30BbiBATh
IOpUANYECKIEe COCTaBbl MOHOMONNCTMYECKOW AGSTENbHOCTU, MPAMO He NOMMEHOBAHHblE B 3aKOHE
0 3awWwuTe KOHKypeHuuu. Hanpumep, TakoBbIM MOXeT 6blTb paHXMpOBaHME pPe3ynbTaToB MouC-
ka. MpakTuke EBPONENCKOM KOMUCCMM M3BECTHO IEN0 O HanoxeHuu wrpada Ha Google, KOTOPbIN,

2 (m.: peweHue GAC Poccum ot 29 nions 2022 . no peny NO 11/01/10-30/2021; noctaHoBneHue [leBATOr0 ap6UTPaxXHoro
anennALMOHHOIO cyaa oT 21 oKTA6PA 2023 1. N° 09AMN-49806/2023 no geny NO A40-206450/2022.

68 EU: T: 2021:763) B Court of Justice of the European Union. (2021). Annual Report 2021. Judicial activity (pp. 292-294).
European Union. https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-07/qd-ap-22-001-en-n.pdf

“  Cm.0630p KnloueBbIX NO3MLMIA 3akoHa B BpoLtope: Digital Market Policy Office, Information Economy Division, Commerce
and Information Policy Bureau. Key Points of the Act on Improving Transparency and Fairness of Digital Platforms (TFDPA)
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3aHNUMas JOMUHMPYIOLLEE NONOXEHIUE HA PbIHKE NOMCKOBbIX CUCTEM, B epeUHe pe3ynbTaToB Noucka
CHauana pasmewgan cepBucbl adyunupoBaHHbIX KOMNAHWIA, 3aHWKas NPEANOXKEHUA YCIYT KOHKY-
peHTOB. Amazon TaKkxe Oka3blBan NpPeanouTeHne CBOMM NPOAYKTaM N0 CPABHEHUIO C NPOAYKTaMM
KOHKypeHTOB. Kpome Toro, Ha psaae nnatdopm cyuiectsyet endorsement badge («3Hauok ogo6pe-
HNA») — 3HAK KaueCTBa, NPUCBaNBAEMbIl HA OCHOBAHMI ABTOMATU3MPOBAHHOIO aHANN3a LieHbl YCIYT,
PenTMHIa MCNONHUTENSA 1 KONUYECTBA 3aBepLUIEHHbIX 3aKa30B.

YcTaHoBMB NPo6aeMbl MPaBOBOrO PErynMpoBaHNs MOHONONUCTUUYECKON AeATeNbHOCTH B Lndpo-
BOW Cpefie, 06paTMMCa K BOMPOCaM PerynupoBaHns Heao06pocoBeCTHON KOHKYpeHuuu. Tpebyetcs
NN CneumanbHoe perynnpoBaHue Hefo6poCOBECTHON KOHKYPeHLMN B LuMdpoBoK cpese Unn Tpa-
AVLMOHHbIE CPEACTBA NPABOBOMO PerynMpoBaHUA Hefo6POCOBECTHON KOHKYPEHLMN NPUMEHUMDI
1 K AesTenbHOCTM ONepaTopos nnatdopm?

/13 BbllWeU3NoXeHHOro cneayet, uto ceteBble 3deKTbl NPUMBOAAT K MOHOMONM3auun umdpo-
BbIX PbIHKOB. B 37O CBSI3M BOMPOC KOHKYpPEHLMM cpeau LucpoBbIX NOCPEAHUKOB NPUOBpETaET aKTy-
anbHOCTb. B HayuHOW NUTepaType 0TMEUAOTCA Takue hoPMbl HapYLLIEHNS aHTUMOHONOMbHBIX 3aNPeTOB
LMpPOBbIMI NNATHOPMaMK, KaK «CBA3bIBaHME (tying — NpofBIKEHUE OJHOTO TOBApPA 3a CUET Apyro-
ro) 1 NPefoCTaBneHne NpeumMyLecTs co6CTBEHHbIM NpoayKTam (self-preferencing), HecoBMeCTUMOCTb
UnpOoBbIX NPOAYKTOB C LEMbI «3aMblKaHUA» MONb30BATENA B OAHON IKOCMCTEME, LLIEHOBOW NapuTet
B BUAE 3aMpeTa Ha YCTaHOBNEHMe NPOfAaBLAMI 60/ee HU3KNX LEH HA KOHKYpUPYIOLWMX nnaTtdopmax
(Arutyunyan, Berbeneva, 2022, 79-96). YacTo ycnyru SBRSIOTCA «NOBOUHBIMY NPOAYKTOM, NprobpeTe-
Hie KOTOPOro CBA3aHO C MOKYMKOI ToBapa. Hanpumep, komnaxus Apple, KOHTPONNUPYs onepawyoH-
Hyl0 cuctemy iOS 1 MarasuH npunoxeHuin App Store, NpakTUKyeT NpeABapUTENbHYI0 aBTOMATUUECKYIO
YCTAHOBKY CEPBUCOB Ha peanu3yemble MOGUNbHbIE YCTPOMCTBA NGO, HAOHOPOT, AOMYCKAET MCNOMb-
30BaHMe Psaa CePBIUCOB TOMbKO Ha YCTPOMCTBAX CBOErO 6peHaa. AHANOrnuHO paboTaeT U KoMnaHus
Samsung uepe3 onepawuoHHyto cuctemy Android 1 mara3uH npunoxenuin Google Play. Ha ceropHsw-
HW fieHb Takoe NOBE/EHNe MOXET ObITb KBaNU(NLMPOBAHO KaK «UHble hopMbl HEL0BPOCOBECTHOM
KOHKYpEeHLMM» Mo CT. 14.8 3aKOHa 0 3awuTe KOHKypeHuuu. Ha npocTpaHcTee EAIC geincTByet 3anpet
BKMIOUEHNA B COCTAB LIMPOBOrO NPOAYKTa AONONHUTENbHBIX MNATHbIX paboT (ycyr).

Bnpouem, B yka3aHHbIX Cyuasx peyb WaeT ckopee 0 LUMGPOBLIX CEPBUCAX, @ He TONMbKO 0 Lud-
poBoM nocpeaHuuecTBe. ECnu UMGPOBOI NOCPEAHUK HEe SBNAETCA OAHOBPEMEHHO OMEepaTopoMm
LNPOBOI IKOCMCTEMDI, TO OH He ABAAETCA U KOHKYPEHTOM MO OTHOWEHUIO K NONb30BaTeNsM niat-
(hopMbI, UTO UCKMIOUAET HANNUME COCTABA He06POCOBECTHON KOHKYpeHLuU. Onepatopsl LndpoBbIx
NNathopm MOryT KOHKYPUPOBATL MEXAY CO6OI TONbKO HA PbIHKE NPefOCTaBNeHNUs JOCTYNA K CeTe-
BOW MH(PACTPYKTYpe.

Kakue npeumyliecTsa noayyaet onepatop uudpoBoi nnatdopmbl OT MOHOMONUCTUYECKON fes-
TeNbHOCTU 1 Hel06POCOBECTHON KOHKYpeHLMIU? MpefCcTaBAsAeTCs, UTo KKUEBYI0 Poib CHOBA Urpa-
eT ceTeBoM 3(hdekT. Onepatop, kak NpaBuno, He B3MMAET NNaTbl 32 CBOM YCNYTY U 3aUHTEPECOBaH
B MPUBNEUEHUN HAMBOMbLIErO KOMMUECTBA NOb30BaTENeN, YTO M CO3AACT OnepaTopy nnardopmbl
KOHKYpeHTHble npeumyLLecTBa. Yem 6onbLue Nonb3oBaTenei Ha LugpoBoii nnathopme, Tem 6onblie
NoNb30BaTENbCKMUX JAHHbIX 06pabaTbiBAET ONepaTop. IKOHOMUUECKAA LEHHOCTb JaHHbIX, KaK NPaBu-
N0, ONOCPeaYeTCA Yepes peknamy, KOTopas BbICTyNaeT OCHOBHbIM CNOCO6OM MOHETU3ALMMU JaHHbIX
1 NO3BONAET Peann3oBaTb MMYLECTBEHHbIA UHTEpeC onepatopa nnatdopmbl. HoBble TEXHONOTMK
MO3BONAKT CO3/1aTh PEKNAMHbIA NPOAYKT Ha OCHOBE UH(OPMaLMK 0 noTpebuTensx (uctopus 3anpo-
COB, UCTOPUSA NOKYMOK, reoNoKauys, CounanbHo-3KOHOMMUYECKNe NapameTpbl 1 Ap.). UTo6bl npeano-
XUTb Hanbonee peneBaHTHble YCAYr, CUCTEMA UCMOMb3YET anropyuTM, OCHOBAHHbIIA HA aBTOMaTUYe-
CKOM NPOTrHO3MPOBAHUI UHTEPECOB NOMb30BaTeNel NyTeM cbopa MHGOpMALIMI O NPERNOUTEHUAX.
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Takum 06pa3oM, aHann3 06BEKTMBHON CTOPOHbI COCTaBa MPaBOHAPYLIEHUS 3N0yNoTpe6neHus
AOMMHUPYIOLMM MOMOXEHNEM NOATBEPXKAAET TE3NUC O TOM, UTO He BMOMHE NOTMUHO OrpaHuueHne
CneunanbHbix CyGbeKTOB TOMbKO KaTeropueil LMGPOBbIX MOCPEAHUKOB. Kpome TOro, Heo6Xopu-
MO PaccMoTpeTb BO3MOXHOCTb (hOPMYNMPOBKM CMELManbHbiX COCTAaBOB MOHOMOMUCTUYECKON fes-
TeNbHOCTU 1 HE[06POCOBECTHOM KOHKYPEHLMI B LNdpoBON cpese.

4. Kputepuu JOMUHMPOBaHUA LMDPOBBIX NOCPEAHNKOB

OTeNnbHOT0 BHUMAHMA 3aCNY)XNUBAET NPAKTUYECKNA BONPOC NPUMEHEHUS KONMMUECTBEHHBIX KpU-
TepueB K AeATeNbHOCTM LMGPOBbLIX NOCPEAHMKOB ANA YCTAHOBNEHUA UX AOMUHUPYIOLLETO NOMOXe-
HUA. YTO6bI NPUMEHATL NOCNEACTBUA 3N10YNOTPEONEHNA JOMUHUPYIOLWMM NONOXEHNEM, HEO6X0AM-
MO MPaBWbHO OMpPefenaTh ero KpuTepuu.

B.A. BailnaH aKLEHTUPYeT BHUMAHNE HA HEOOXOAMMOCTYM BHEAPEHNS COBPEMEHHDBIX NPaBUN aHa-
N3a PbIHKOB M KOHTPONS 3@ 3KOHOMMYECKOM KOHLEHTpaLmeil B YCNOBUAX Pa3BUTUS LMGPOBOI 3KO-
Homukm (Vajpan, 2017, 5-18).

MyHKTOM 1 CT. 10.1 3aKOHA 0 3alLKUTe KOHKYPEHLMM NPeayCMOTPEH KpUTepuin AONN CAENOK Mexay
npojaBsLaMK 1 NOKyNaTensMu B CTOMMOCTHOM BblpaxeHWn He MeHee 35 % obLiero obbema caenok,
COBepLUaeMblX Ha COOTBETCTBYIOLLEM TOBAPHOM pPbIHKe.

KaKoBbl rpaHMLbl 3TOT0 TOBAPHOTO PbIHKA? MPUMEHUM N TPAAMLMOHHBIA NOAXOA ANA onpepe-
nenus rpaHny? Hagnexaliee onpefeneHne TOBAapHOrO pbiHKA U ero rpaHuL, B TOM yucrie Teppu-
TOPWaNbHbIX 1 FPAHML, CBA3aHHbIX TOBAPOB, ABNAETCA HEOOXOAMMbIM N1 OLLEHKN AOMUHUPYIOLEro
nonoxenus cybbekta (Alferova, 2022, 69-82). Moj ToBapHbIM PbIHKOM NOHMMAETCs cthepa obpalle-
HUsl TOBapa, KOTOPbIN He MOXET 6bITb 3aMeHeH APYrMM TOBApPOM, UM B3aMMO3aMeHsieMbIX TOBApOB,
B FPAHNLAX KOTOPOW U3 IKOHOMUYECKON, TEXHUUECKOW UM MHOW BO3MOXHOCTI NGO Lenecoobpas-
HOCTM Npuo6peTaTenb MOXET NPUo6bPECTU TOBAP 1 33 NPeenami KOTOPOi Takas BO3MOXHOCTb NN60
LLenecoobpasHoOCTb OTCYTCTBYET.

B3anmo3ameHsieMble TOBapbl — 3T0 TOBapbl, KOTOPble MOTYT 6bITb CPABHUMbI N0 UX DYHKLMOHAMb-
HOMY Ha3HaueHuIo, NPUMEHEHNI0, KAYeCTBEHHbIM 1 TEXHUYECKUM XapaKTepUCTUKaM, LIeHe 1 fpyrum
napameTpam Takum o6pa3om, UTo NpuobpeTaTeb JeUCTBUTENLHO 3aMEHSIET UK TOTOB 3aMeHUTb
OfMH TOBAp APYrum npu notpedneHun.

LnchpoBoil NOCPERHNK AENCTBYET HA PbIHKE NPEAOCTABNEHMA AONYCKA K CETEBOM MHGPACTPYKTYpe.
MnaTdpopma UrpaeT posb TOUKN BXOAA AN NOTPe6UTENel No NONYUEHUI0 TOBAPOB U YCAYT, BbIXOASA-
WKX 3a npefenbl GYHKLMOHANbHOCTM camoi nnatdopmbl. Mpu 3ToM cnewuduka ToBapoB, peannsy-
eMbIX NOCPeACTBOM NNaThopMbl, TaKKe UMEET NpaBOBOe 3HaueHue. [0 JaHHOMY OCHOBaHUIO MO-
ryT 6bITb BbIJENEHbI, HAMPUMEP, PbIHKW arperaTopoB TaKCK UK CEPBUCHI BPOHNPOBAHUSA TOCTUHUL,
Hanpumep, EBponencknin cya ncxoauT U3 Toro, uto ycnyra Uber foMKHA paccMaTprBaThCs Kak TPAHC-
NopTHas®. bonee CNOXHbLIM ABNAETCA BOMPOC YCTAHOBNEHUS TePPUTOPUANBHBIX FPAHML, PbIHKA, NOTO-
My uTO B LM(HPOBOIN IKOHOMMKE BU3HEC CYLLECTBYET B [MOGaNbHOM MaclTabe, BHe TeppUTOpUab-
HbIX FPaHML, KOHKPETHOTO roCyAapCTBa, @ OfHUM U3 OCHOBAHUI NPUMEHEHUS NYy6ANYHO-NIPABOBbIX
HOPM K MHOCTPAHHbIM NMLIAM ABNAETCA KPUTEPUi HAaNpaBNeHHOCTY (targeting test), KOTOpbIiA COCTO-
WT B HANPABNEHHOCTI 1EATENIbHOCTI NIALQ Ha FPaXAaH TON UAN UHOW PUCAUKLMN.

He MeHee AMCKYCCUOHHbIM SIBMSETCA KPUTEPUI BbIPYUKN LMGPOBLIX NOCPESHUKOB: BbIPYYKa
X03ANCTBYIOWEr0 Cy6bEeKTa 3a NOCNEAHNI KaneHAAPHbIA oA NpeBbiwaeT 2 mapa py6. 3aech Heob-
XOANUMO BCMOMHUTb, UTO XOTb LNU(POBON NOCPEAHUK W JEiCTBYET B LENsX U3BNeUEHUs Npubbiny,

5 Court of Justice of the European Union. Press release No 136/17. Judgment in Case C-434/15 Asociacion Profesional Elite Taxi v.
Uber Systems Spain SL [Press release]. https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-12/cp170136en.pdf
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HO N0Nb30BaTE/IbCKUE COMMALLEHIS ABNANTCA Ae-tope 6e3B03ME3HbIMM 11 OMOCPEAYIOT OPraHn3aLy-
OHHbI@ HEMMYLLECTBEHHbIE OTHOLIEHUS MEX[Y ONepaTopoM NNaThopMbl 1 ee Nofb3oBaTensamiu. Takne
cornaweHus HanpaBneHbl Ha OpraHN3aLyio TOBapoO6MEHa 11 CO3AaHMe YCNOBUI AN1S BOSHUKHOBEHNS
B 6yAyLLEM MMYLLECTBEHHDIX OTHOLWEHMIA MeX/y NoNb30BaTensMn NaaTgopMbl. IKOHOMUUECKN YCy-
M [OCTYNa K CeTeBON MHAPACTPYKTYpe SBNAIOTCA BO3ME3AHbIMM, TOTAA KaK OPUAMYECKI AaHHDIN
NpuM3HaK oTCYTCTBYeT. Hanpumep, cornacHo n. 2.1 Monb30BaTeNbCkoro CornalueHns cepBnca «HAeKc
Ycnyru» oH npefoctaBnseT 6ecnnatHylo (yHKLMOHANbHYI0 BO3MOXHOCTb Pa3MmelleHus, Moncka
1 MpocMoTpa 06bABNEHNI 1 3aKa30B NOMb30BaTeNel, NOUCKA UCMONHUTENENA, OTKIMKOB Ha 3aKa3bl,
a TaKKe NHbIe BO3MOXHOCTY.

MHorue ycnyru nnatdopm NpefocTaBnAtoTca Ae-tope 6ecnnaTHo 1 camn o cebe He MPUHOCAT f0-
X003, 0AHAKO Je-(haKTo BCTPEUHbIM NPefOCTaBNIEHNEM BMECTO AGHEXHOTO NNaTeXa BbiCTyNaeT pas-
pelueHne Nonb3oBaTens Ha c6op 1 06paboTKy ero NepcoHanbHbIx AaHHbIX. Hanpumep, noTpe6utenu
ncnonb3ytot Facebook nnu Google 6ecnnatHo, a onepaTopbl ykazaHHbIX NAATHOPM MOHETU3MPYIOT
AaHHbIE 0 N0Nb30BaTENSAX.

Monb30BaTeNbCKOE COMMALIEHE CAMOCTOATENbHOM IKOHOMMYECKOI LLEHHOCTY He MMeeT. TpaBoBas
Np1poga NoCpesHMYecTBa B MH(OPMALMOHHO- TeNEKOMMYHUKALMOHHON CETU NPOSBAAETCA B TEXHN-
ueckoM, MHGPACTPYKTYpHOM 0BecreueHnn feATeNbHOCTY TPETbIX NUL. Bbipyuka oneparopa nnar-
(hopMbl HEMOCPEACTBEHHO OT 3aK/IOUEHIUA M UCMIONHEHNS NOMb30BATENBCKIX COMMALUEHI OTCYTCTBY-
eT. Bblpyuka (opmupyeTcs, Kak NpaBuno, B pe3ynbTate MOHETU3ALMK NOJb30BATENbCKUX AAHHDIX,
KOTOpble WUCMONb3YITCA AN CO3AAHNSA TapreTMpPOBAHHOW peknambl, 60 onepatop nnatdopmbl
yYOEPKMBAET KOMUCCUIO 3a COBEPLIEHME CAENOK Ha niatdopme. Bbipyuka LMGPOBOro nocpeaHmuka
(hopMupyeTCa 3 NCTOUHNKOB, HEMOCPEACTBEHHO HE CBA3AHHBIX C peanu3alueli TOBapoB Ha Luudpo-
BOIA NNAT(hopMe 1 C ycnyramn NpefocTaBneHns AOCTYNa. B 370 CBA3M HEOOXOANMO YTOUHUTb UCTOU-
HUKN (hOpPMUPOBAHNS BbIPYUKM, KOTOPbIE YUUTBIBAIOTCA ANSA LeNell YCTaHOBEHNS JOMUHUPYIOLIETO
MonoXeHns onepaTopa Nnatghopmbl.

JlononHNTENbHO HEOBXOAMMO YUUTBIBATh, UTO B PAAE C/yuaes LUGPOBbIE NOCPESHUKM OKa3bl-
BAIOT YCNYTY MO OCYLIECTBNEHMIO PACUETOB MEXAY NONb30BATENAMN NNATHOPMbI 1 aKKYMYNNPYT
BbIPYUKY NO/Ib30BaTENEN Ha PacUeTHbIX cueTax. lokynas ToBapbl, N0Mb30BATeNb NEPeUNCIfeT fe-
HeXHble CPeCTBA arperatopy, a npogasell (MCNonHMTeNb) NOAYYAET UX TOMLKO MOCNE BbINONHEHNUS
cBOMX 06413aTenbCTB Nepes nonb3opatenem. Hanpumep, Avito yaepXuBaeT fAeHexHble CPeacTBa,
MoCcTynuBWME OT NOKyNaTens, 0 MOMeHTa O0CTAaBKN eMy ToBapa NPoAaBLoM. Mpoaasel, noayyaet
onnaty, Korga nokynatesb NOATBEPANUT NOMYYeHMe 3aka3a B NPUNOXEHNN. Ha NpaKTuKe pacueTHas
(hYHKLMA ONepaTopoB LMGPOBLIX NNATHOPM MOXET CO3AaBaTb TPYAHOCTY B ONPeAeNeHum Bbipyy-
Ki onepaTtopa AN Leneii yCTaHOBNEHNS ero fOMUHUPYIOLETO NONOXeEHWS.

Takum 06pa3om, AefCTBYIOLME KONMYECTBEHHbIE KPUTEPUM YCTAHOBEHNS JOMUHMPYIOWEro No-
NOXEHWUA LM(POBbIX NOCPESHNKOB He B MOMHOW Mepe COOTBETCTBYIOT peanvam LudpoBoi 3KOHOMMI-
Ki 11 He yunTbIBAIOT Cnewndmky 6u3Hec-mogeneli B untpoBoi cpese.

3aknioyenve

(MopMupoBaHne CnewyanbHOro NPaBoBOrO PerynupoBaHus LUGpPOBbIX OTHOLIEHWA Hanpaene-
HO Ha afanTaluyio 3aKOHOAATENbCTBA K YCMOBUAM LM(POBON IKOHOMUKM, UTO ABMAETCA HEO6XO-
AMMbIM 11 COOTBETCTBYET MUPOBbLIM TEHAEHUMAM. BMeCTe ¢ TeM BO3HUKAIOT NPo6neMbl MHTErpaLmm
HOBbIX CMELMaNbHbIX HOPM B CNOXMBILYIOCA MPABOBY0 cucTeMy. Tak, NPUMEHeHUe TPafULNOHHO-
ro MexaHu3ma 3anpeta 3710ynoTpe6neHns JOMUHUPYIOWMM NOMOKEHNEM K onepaTopam LndpoBbIx
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nNathopm NPUBOAUT K YKPEMIEHN0 UX AOMUHUPYIOWNX NO3ULNNA, UTO He BMOJHE COOTBETCTBYET
OCHOBHbIM MpPUHLMNAM aHTUMOHOMOMBHOTO PerynupoBaHns. Cy6beKTHbI COCTaB CreuuanbHoro
AHTMMOHOMONBHOTO PErynupoBaHUA OTHOWEHWUIA B LNQPOBOIA Cpefe He KOPPEenupyeT C yxe ume-
I0LLMMWCA B 3aKOHOAATE/bCTBE KaTeropusmu (arperatopos, MHAOPMALMOHHBIX OCPEAHNKOB ! T.A4.).
Vimerowmecs opuanyeckue CoCTaBbl 3M10yNoTPe6AeHNS [OMUHNPYIOWMM NONOXKEHUAM B GOMbLIEl
YacTu He MOAXOAAT K AeATENbHOCTM UMGPOBLIX MOCPEAHUKOB, @ ANS WHbIX LNGPOBbIX CEPBMCOB
1 UMGPOBbIX IKOCUCTEM CMeLManbHoe PerynupoBaHne U BO3MOXHOCTb NMPUMEHEHNs CeTeBoro 3g-
(hekTa OTCYTCTBYIOT BOBCE. [leiCTBYIOWME KONNYECTBEHHbIE KPUTEPUN YCTAHOBNEHNS [OMUHUPYIO-
Lero NoNoXeHNs LMGPOBbIX NOCPEAHUKOB He B MOMHON Mepe COOTBETCTBYIOT peanusam LugpoBon
3KOHOMUKM M HE YUnTLIBAIOT cneunduky 6u3Hec-Mofenei onepaTopos LndpoBsbix nnardopm. B ue-
NOM NMPUBbIYHbIE KATErOPUM aHTUMOHOMONBHOMO PEryNNPOBaHNS He Bceraa 3deKTUBHbI HA Lud-
POBbIX PbIHKaX.

Ha OCHOBaHUM U3NOXEHHOTO LieNecoo6pasHo paclmpuTb CY6beKTHbIA COCTAB OTHOLIEHMNN, pery-
NNPYEMbIX HOBbIMY CTIELMaNbHbIMM HOpMaMi TISTOrO aHTUMOHOMNO/BHOTO MAKETa, BKIKOUMB B HETO
He TOMbKO LM(POBbIX NOCPEAHUKOB, HO 1 NULL, NpeAnaratowyx nobbie LudpoBbie cepBuch 1 pado-
TaloWMX B pamMmKax LMpoBbIX IKOCUCTEM. KpoMe TOro, B MHTepecax noTpe6utenen ny6nnuHo-npa-
BOBble MeXaHW3Mbl aHTUMOHOMO/LHOTO PerynMpoBaH1 Heo6X0AMMO Pa3BMBATb OFHOBPEMEHHO
C paclWwupeHnem NPpUMeHeHUs KOHCTPYKLMN Ny6ANYHOTO AOTOBOPA.
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