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AIMS AND SCOPE

The purpose of the Digital Law Journal is to provide a theoretical understanding of the laws that arise in Law and Economics
in the digital environment, as well as to create a platform for finding the most suitable version of their legal regulation. This
aim is especially vital for the Russian legal community, following the development of the digital economy in our country. The
rest of the world has faced the same challenge, more or less successfully; an extensive practice of digital economy regulation
has been developed, which provides good material for conducting comparative research on this issue. Theoretically, “Digital
Law” is based on “Internet Law", formed in English-language scientific literature, which a number of researchers consider as
a separate branch of Law.

The journal establishes the following objectives:

Publication of research in the field of digital law and digital economy in order to intensify international scientific interac-
tion and cooperation within the scientific community of experts.

Meeting the information needs of professional specialists, government officials, representatives of public associations,
and other citizens and organizations; this concerns assessment (scientific and legal) of modern approaches to the legal
regulation of the digital economy.

Dissemination of the achievements of current legal and economic science, and the improvement of professional rela-

tionships and scientific cooperative interaction between researchers and research groups in both Russia and foreign
countries.

The journal publishes manuscripts in the following fields of developments and challenges facing legal regulation of the digital
economy:
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Legal provision of information security and the formation of a unified digital environment of trust (identification of sub-
jects in the digital space, legally significant information exchange, etc.).

Regulatory support for electronic civil turnover; comprehensive legal research of data in the context of digital technology
development, including personal data, public data, and “Big Data”".

Legal support for data collection, storage, and processing.

Regulatory support for the introduction and use of innovative technologies in the financial market (cryptocurrencies,
blockchain, etc.).

Regulatory incentives for the improvement of the digital economy; legal regulation of contractual relations arising in con-
nection with the development of digital technologies; network contracts (smart contracts); legal regulation of E-Commerce.
The formation of legal conditions in the field of legal proceedings and notaries according to the development of the digital
economy.

Legal provision of digital interaction between the private sector and the state; a definition of the “digital objects” of
taxation and legal regime development for the taxation of business activities in the field of digital technologies; a digital
budget; a comprehensive study of the legal conditions for using the results of intellectual activity in the digital economy;
and digital economy and antitrust regulation.

Legal regulation of the digital economy in the context of integration processes.

. Comprehensive research of legal and ethical aspects related to the development and application of artificial intelligence

and robotics systems.

Changing approaches to training and retraining of legal personnel in the context of digital technology development; new
requirements for the skills of lawyers.

The subject of the journal corresponds to the group of specialties Legal Sciences 5.1.0. and Economic Sciences 5.2.0. according
to the HAC nomenclature.

The journal publishes manuscripts in Russian and English.
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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Llndposoe npaso» (Digital Law Journal) — co3panne AMCKYCCMOHHOM NNOWAAKM ANA OCMbIC-
NIeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Nieranu3auum uupoBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB X BHEAPEHUS
B HOpMaTUBHO-NpaBoBOe nofe. 0CO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKUM COOGLLECTBOM NPABOBEOB B CBS3M
C pa3BuTHEM LUdPOBOI IKOHOMUKM B Hawen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA M OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach 06WwMpHan NPaKTUKa HOPMATUBHOTO PErynMpPoBaHUs LMGPOBOI IKOHOMUKM,
OHa €T XOpowWNi MaTepuan Ana NPOBEAEHUs CPABHUTENbHbIX UCCNEAOBAHNA NO 3TOM Npo6nematuke. B Teopetuyeckom
nnaHe uudposoe NpaBo onupaetcs Ha CHOPMMPOBABLIEECA B AHIMOA3bIYHON HAYUYHON NTUTEPATYpe aKaJeMUueckoe Hanpas-
NEeHNe KNHTEPHET-NPaBO», KOTOPOE PAA UCCNefoBaTeNel PacCMATPUBALOT Kak OTAEMbHYH 0TPAC/b NpaBa.

3aayamu xypHana aBnswTCS:
= [y6nukauus uccnegosaHmii B 06nactv LMpoBoro npasa 1 LuGpoBoi IKOHOMUKM C LIENbI0 HTEHCUDUKALMN MEXAYHA-
POAHOIO HAYYHOrO B3aMMOLEICTBUS U COTPYAHUYECTBA B PaMKax HAy4HOr0 COOBLLECTBA IKCNEPTOB.
= YnoBneTBOpeHne MH(OPMALMOHHBIX NOTPEOHOCTEN CNEeLManucToB-NPodeccuoHanos, LOMKHOCTHBIX UL, OPraHOB rocy-
[ApCTBEHHOI BNACTY, NPeACTaBUTENeid 06LLECTBEHHbIX 0O BEAMHEHNN, MHbIX FPXAAH U OpraHM3aLMil B HAy4HO-NPaBO-
BOIA OLIEHKe COBPEMEHHBIX MOAXOA0B K NPAaBOBOMY PErynMpoBaHuio LUGPOBOK IKOHOMUKI.
= PacnpocTpaHeHne JOCTUXEHWA aKTyanbHOW HPURNYECKOM W IKOHOMUUECKOW MbICAW, Pa3BUTUE NPOdECcCMOHANbHBIX
CBSI3eM W HAYYHOTO KOONEPaTUBHOMO B3AUMOAENCTBUA MEXAY UCCNeA0BaTeNSMI U UCCIeA0BATENbCKUMM Fpynnamm Poc-
CUM 1 33pYBEXHDIX rOCyAAPCTB.
B ypHane ny6nukyloTca pyKonucu no CnefyiowMm HanpaBneHuAM pa3BuTus v 3afayam, CTOSLMUM nepes HOPMaTUBHBIM pe-
rynupoBaHnem LuchpoBOM IKOHOMUKIA.

1. HopmarnBHoe o6ecneueHmne MHOPMALMOHHOI 6e30MacHOCTH, (hOpMMPOBAHME eANHOI LMdPOBOIE Cpeabl AoBepus (MaeH-
TUMKaums Cy6beKTOB B LM(POBOM NPOCTPAHCTBE, OBMEH OPUANUECKI 3HAUNMOI MHGOPMALMEN MEXAY HAMM U T. A.).
HopmatusHoe obecneueHne 3neKTPOHHOMO rPawAaHCKoro 060poTa; KOMMNEKCHbIE NPaBOBbIe MCCNef0BaHNsA 060poTa
LaHHBIX B YCNOBUSAX Pa3BUTUA LMGPOBLIX TEXHONOMNI, B TOM YNCNe NEPCOHANbHBIX AAHHbIX, 0BLWEAOCTYNHBIX AAHHbIX,
Big Data.

HopmaTusHoe obecneyeHne ycnoBui Ans copa, XxpaHeHns U 06paboTkM AHHBIX.

HopmarueHoe o6ecrneyeHine BHEAPEHUS U UCMOJb30BAHNSA NHHOBALMOHHDIX TEXHOMOTMIA HA (DUHAHCOBOM pbiHKe (Kpun-

TOBAIIOThI, GNOKYENH 1 Ap.).

HopmaTuBHOe CTUMYNMUPOBaHWe Pa3BuTUS LUGPOBOI IKOHOMMKM; NPABOBOE PErynMpoBaHue fOrOBOPHBIX OTHOLEHWIA,

BO3HUKAIOWYX B CBA3M C Pa3BUTUEM LMDPOBLIX TEXHONOTMIA. CeTeBble AOTOBOPbI (CMAPT-KOHTPaKTLI). MpaBoBoe perynu-

POBaHUe 3NeKTPOHHON TOProBNN.

. DopmupoBaHMe NPaBoBbIX YCNOBUN B Chepe CyAO0NPOU3BOACTBA M HOTApMaTa B CBA3N C Pa3BUTIEM LUGPOBON IKOHOMUKM.

O6ecneyeHne HOPMATUBHOTO PerynupoBaHns LUGPOBOro B3aNMOAENCTBUA NPeANPUHUMATENbCKOTO CO0BLLECTBA 1 To-

CyAapcTea; onpepenexne «uugpoBbix 06HEKTOB» HANOTOB U pa3paboTka NPaBOBOMO PeXUMa Hanoroo6oKeHUs npea-

NPUHUMATENbCKON AEATENbHOCTU B chepe LUMdpOoBbIX TexHONOrMIA. LIGpoBOI BIOAKET; KOMNIEKCHOE MCCNefoBaHue

NPaBOBbIX YCNOBUI UCMONb30BAHNA PE3YNbLTATOB MHTENNEKTYaNnbHON AEATENbHOCTI B YCNOBUAX LUGPOBOI IKOHOMUKY.

LincdpoBas IKOHOMUKA 1 AHTUMOHOMOMbHOE PerynupoBaHue.

HopmaTuBHOe perynupoBaHue LndpoBoil IKOHOMUKOI B KOHTEKCTE MHTETPALMOHHBIX NPOLECCOB.

KomnnekcHble MccnefoBaHNs NpaBoBbIX 1 3TUYECKNX aCMEeKTOB, CBA3AHHDBIX C Pa3paboTKoN 1 NPUMEHEHMEM CUCTEM CKYC-

CTBEHHOTO WHTENNEKTA U POHOTOTEXHUKM.

10. i3meHeHne NOAXOA0B K NOAFOTOBKE M NEPEnoAroToBKe PUANYECKNX KafPOB B YCIOBUSAX Pa3BUTUA LNGPOBbIX TEXHONO-
ruit. HoBble Tpe60BaHMA K HaBbIKaM M KBanuuKaLmum 1opucTos.

TemaTika )XypHana COOTBETCTBYET rpynne cneumanbHoctein «lOpuanueckne Hayku» 51.0 U «IKOHOMUYECKME HAYKMY

5.2.0 no HomeHknatype BAK.

B ypHane ny6nukyloTcs pyKonucu Ha pycckoMm 1 aHMMACKOM SI3bIKaX.
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ARTICLES

CRYPTOGRAPHY AND LAW:
THE CASE OF BRAZIL

Oscar V. Cardoso

School of Federal Judges of Rio Grande do Sul
55, Manoelito de Ornellas st., 1702, Bairro Praia de Belas, Porto Alegre,
Brazil, 90010-230

Abstract

In a digitalised environment under conditions of reduced limits and boundaries between physical and virtual
worlds, people’s daily activities increasingly migrate to cyberspace. For this reason, legal issues relating to
encryption, deciphering and codebreaking become increasingly topical. Due to the increased vulnerability of a
wide range of people to exploitation, digitalisation implies an urgent need to develop measures for preserving
privacy in digital life. Increasing vulnerabilities experienced in the social environment due to the Internet and
network interactions can be attributed to the erasure of boundaries between people, which is facilitated by
access to their data. In terms of providing general protection to online users, digital contracts, routine bank
transfers and communications serve as an example. Cryptography, which allows the encoding of a message in
an unintelligible format for those who do not have the appropriate key, represents one of the safest techniques
for securely transmitting information online. In order to examine the relations between law and cryptology, the
present work analyses Brazilian legal acts governing cryptography. Here, as well as defining cryptography, the
main objective is to determine its main aspects and key features in order to examine the main legal issues and
pecularities of legal regulation. It concludes that cryptography, as a mean to protect privacy on the Internet,
does not exclude the necessity of law, but, on the contrary, legal regulation is essential to provide legal certainty
to the cryptographic techniques.

Keywords

digital law, cryptography, cryptology, information security, digital signature, cryptocurrency
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AHHOTaUMA

B ycnoBusx NOCTENEHHOTO COKpALlEeHUs OrpaHuueHui B UUQPOBOI CPefie U UCUE3HOBEHUS TPAHUL, MeXAY
(hu3nueckMm 1 BUPTYaNbHbLIM MUPAMK 3HaueHNe KNbepnpocTpaHCTBa ANS NOBCEAHEBHON AEATENbHOCTH fto-
fev Bce 6onee yBenuuuBaetcs. Mo 3T0M NpUuMHEe HEO6XOAMMOCTb M3yUeHNs MPaBOBbIX ACNEKTOB obecneye-
HUS 6e30MacHOCTN B CETW, B YACTHOCTU WMEPOBAHNS, paclundpOBKM U B3NOMA UCTOUHMKOB WH(OpMALLAN,
CTAHOBMTCS UPE3BbIYANHO aKTyaNbHOW. B CBA3W C MOBbIWEHHON YA3BUMOCTbIO GOMbWMHCTBA MIOAEN B NpoO-
Liecce 0CBalUBaHNs HOBbIX TEXHONOMNA LUGpPOBU3aLMS BNEYET 3a CO60M NOTPe6HOCTL B pa3paboTke CpeacTs
ANS COXPaHEHMS KOH(DUAGHLMANLHOCTI UX YACTHOM XN3HU. IHTEPHET U ceTeBoe 06LLeHMe CAenanu counanb-
Hyto cpeny 6onee yA3BMMOM, CTEPEB MHOTUE TPaHMLb BO B3aMMOAENCTBUIN MEXAY MIofbMI 1 06neryus goctyn
K X AaHHBIM. IDKUM NPUMEPOM HEOBXOAUMOCTY OXPaHbl NPaB YUaCTHUKOB FPaXAAHCKOT0 060p0Ta CNYXAT exe-
LHEBHOE 3aK/loueHue J0roBOpOB B IHTepHETe, OCYLeCTBNEHNE PYTUHHBIX 6AHKOBCKUX NEPEBOA0OB 1 BEfeHUe
KOMMYHUKaLum B uudpoBom none. OfHUM U3 CPe/CTB, FapaHTUpYIOLLMX 6e30NacHOCTb Nepesaun MHopmaLum
B CeTH, ABNAETCA Kpuntorpadus, no3sonswlLas 3awmdpoBath CO06LEHNE ANs TeX, Y KOro HeT cneLuanbHoro
Knioya. B cTaTbe aHanu3npyloTcs npaBoBble akTbl bpasunuu, pernamenTupytowme Kpuntorpaduio, AnA Bblfc-
HEHUS COOTHOWEHMA NpaBa U Kpuntonoruu. OCHOBHAA LeNb CTaTbil — ONPeReNnTb, YTo NpeacTaBaseT cobok
Kpuntorpacdus kak ABneHue, BbISIBUTb €€ OCHOBHbIE UepTbl 1 0COGEHHOCTH, YTO6bI OTMETUTb OCHOBHbBIE NPo6Ne-
Mbl 1 0COBEHHOCTW NPABOBOMO PerynmpoBaHuA. B pesynbTate aBTOp NPUXOAMT K BbIBOAY, UTO Kpuntorpacdus
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Introduction

Cryptography is usually associated with methods for hiding and securely transmitting informa-
tion. However, it can also be used to guarantee the veracity and authenticity of information by pre-
venting its modification (or exposing any alterations). Therefore, the proper and safe application
of cryptography depends on its regulation: the law delimits and limits the uses of cryptography, by
defining what is — and what is not — lawful. For instance, digital payments in electronic commerce,
the general functioning of the financial system (debit and credit cards, financial transactions in ATMs,
applications, etc.) and even the sending of messages by e-mail could not be conducted in a reliable
and safe way in the absence of regulation by law.

In addition to being a crucial tool in information security, encryption can also be used for pur-
poses such as authenticating a digital signature or determining the validity of a contract.

In this connection, the currently insufficient regulation of cryptography applications causes legal
certainty creates a need for legal bases for its standardisation, including in contracts.

The present work analyses conceptual and historical aspects of cryptology, cryptography and
cryptanalysis in the Brazilian legal context, evaluating coherence and identifying gaps by examining
practical acts and cases (digital signature, privacy protection on the Internet, data protection and
cryptocurrencies).

Cryptology: Conceptual Aspects

In essence, cryptology is the study of methods for hiding, storing, communicating and revealing

information. In etymological terms, the expression has Greek origins (kryptds [6gos) and means
“hidden word". The main objective of cryptology is to secure (and potentially ensure the secrecy of)
communication between more than one person (i.e., a sender and receiver). While preserving the
secrecy of information is relevant to cryptology, it is not inherent to it. Its primary value, therefore,
is to use cryptological techniques to ensure the security of information transmitted in messages
(Dizon & Upson, 2021).

When used to prevent information from being accessed by an unauthorised person or system,
cryptology has three components: confidentiality, integrity and availability (CIA triad).

Cryptology can also be used to ensure:

a) ensuring that the receiver of the message is able to verify the integrity of a message, i.e., if it

has modified in any way;

b) authentication of messages, i.e., allowing the receiver to know with certainty who is the sender;

¢) non-repudiation, i.e., the sender of the message cannot deny its sending and authorship.

Thus, whether information is confidential or not, including with restricted or limited access or
other classification, the need for its storage, transmission or other form of secure use or communica-
tion, results in the application of cryptological techniques, both in terms of concealing and providing
access to information.

For such purposes, cryptology covers the fundamentals, definitions and techniques of concealing
information (by the sender) and its adequate uncovering (by the receiver). While encoding forms
one aspect of concealment, the scope of cryptology is not limited to encoding information and/or
messages. Broadly speaking, cryptology covers any form of concealment (with or without encoding),
the instruments or the logic used for this purpose.

The main species of cryptology are cryptography and cryptanalysis will be analyzed in the follow-
ing. We will also consider steganography, which is considered as a kind of cryptography.
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Cryptography: Conceptual Aspects

Cryptography comprises a method of encoding a message in an unintelligible format for anyone
who does not have the proper key to decrypt it (Paar & Pelzl, 2010; Mollin, 2007). The word has Greek
origins (kryptds graphein) and means “hidden writing”. Therefore, cryptography has been described
as “the science of keeping secrets secret” (Delfs & Knebl, 2007). Thus, encryption is used as a cryp-
tographic technique for hiding a message.

Encryption uses codes and ciphers to convert data into a format that is incomprehensible to any-
one who does not have a key for decoding it, i.e., converting the encoded data back into its original
format. Therefore, the main concepts in cryptography are code and cipher, which refer to different
actions!

A code comprises a rule that replaces part of the information with another object of the same
type or another. For example, when encrypting a message, the code can change the order of the
letters of the alphabet, or replace letters with numbers or symbols etc.

One of the best-known encryption codes is the Morse code, created in 1835 by Samuel Finley
Breese Morse, which replaces alphanumeric characters (letters and numbers) and punctuation marks
with graphic signs (dots, dashes, and spaces). Although not recognised as such by its many users, the
American Standard Code for Information Interchange (ASCII) is perhaps the most universally used
code. This code, which is used on all personal computers and other devices, replaces alphanumeric
(letters and numbers) and special characters with seven-bit binary numbers (that is, those formed
by the numbers 0 and 1).

A cipher, which comprises a key or algorithm used for the encryption and decryption of a message,
has the same purpose of the code, i.e., to replace the information with another object of the same
type or another. While a code and a cipher are both used to hide a message by replacing its infor-
mation with another object, the main difference between a code and a cipher consists in the cipher
using a key to achieve this purpose.

A plaintext is the original message prior to any changes. By encrypting a plaintext, a ciphertext
is produced. Thus, an encryption algorithm performs the function of converting a plaintext into a
ciphertext, while a decryption algorithm converts the ciphertext back into a plaintext.

Thus, the process of transforming a plaintext into ciphertext is called encryption or encipher-
ing, the encrypted message is called a cryptogram, while the reverse process of transforming ci-
phertext into plaintext is called decryption or deciphering (Mollin, 2007). Therefore, the sender
of an encrypted message uses an encryption algorithm, while its receiver uses a decryption
algorithm.

Classifications

There are two main approaches for classifying cryptography:

a) based on the technique used to conceal the message;

b) based on the key used to encrypt the information.

The use of encryption methods is mainly based on two techniques:

i. transposition cipher, which reorders the characters of a message according to a predetermined
logic. Some examples of transposition ciphers are rail fence techniques, in which the message
is written in diagonal lines, and rectangular, when the message is written horizontally in a
particular number of columns;

' Simmons, G. (n.d.) Cryptology. Encyclopedia Britannica. Retrieved January 11, 2022, from https://wwuw.britannica.com/
topic/cryptology
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ii. substitution cipher, which changes the characters of a message. An example of a substitution
cipher is the Caesar cipher (or exchange cipher), which modifies a letter of the alphabet by
substituting it with another located in a certain fixed position.

While in a substitution cipher, the characters maintain their position in the sentence but change
their identity (that is, the position and number of characters in each word do not change, but their
representation changes), in a transposition cipher the characters change their position in the sen-
tence but maintain their identity (the representation of the character does not change, but its posi-
tion and amount in each word changes).

The second classification of cryptography divides it into symmetric (private or secret key) and
asymmetric (public key) (Paar & Pelzl, 2010):

iii. symmetric cryptography (private or secret key) uses the same key to encrypt and decrypt the
message; that is, the encryption and decryption of information occurs inside the message,
which must be kept secret by the sender and receiver. This ensures a rapid response to encryp-
tion and encryption since the sender and receiver of the message use the same (private) key.

On the other hand, the sending of a private key to the receiver must occur in a secure manner to
prevent unauthorised people from accessing it and the decrypted message. Therefore, sharing the
private key is difficult to use this type of encryption. The main algorithms used for the private key are
the block symmetric key (which divides the message into blocks of equal size in terms of bits) and
flow (which affects the message bit by bit);

iv. asymmetric cryptography (public key) uses different keys (one public and one private) to en-
crypt and decrypt the message. Thus, either data encrypted with a public key can only be
decrypted with the corresponding private key, or data encrypted with a private key can only be
decrypted with the corresponding public key.

Encryption keys can also be used to ensure the integrity of information by ensuring that informa-

tion signed by a private key is not modified and can be accessed by a public key. The main examples
of this use of cryptography are digital signatures and time stamps.

Steganography: Conceptual Aspects

Steganography is a technique used to conceal a message in a non-secret object (hidden writ-
ing). Despite being a different type, it is usually considered as a form of cryptography, which can
be divided into true secret writing (cryptography in a strict sense) and covert secret writing (ste-
ganography) (Mollin, 2007). The word also has Greek origins (stegands graphein means “covered
writing”).

Steganography is especially used to hide text messages in different files (with image, video, audio,
text etc.) in order to allow the circulation of confidential content, which can be accessed by anyone
who knows how to access the message.

Digital files facilitate the use of steganography due to consisting of ordered sequences of bits
(binary digits) stored in a file, as occurs, for example, in image pixels.

While cryptography and steganography are both used to ensure information confidentiality so
that information is not accessed by unauthorised persons or systems, they do not ensure its integ-
rity — that is, that the message will reach the receiver without any change in the information.

Cryptanalysis: Conceptual Aspects
The main objective of cryptanalysis, which is also an expression of Greek origin (kryptos analyein
means “open word” or “enlightened word"), is to discover or recover information encrypted or

12 ARTICLES




Liucdhposoe npaso. Tom 3, N° 3, 2022, c. 8-19
0.C. Kapno3o / KpunTorpachusa 1 npaBo: onbiT bpasunuu

concealed despite lacking possession of the key or the form of concealment. Therefore, it is also
known as the “art of breaking” cryptographic systems (Paar, 2010).2
To achieve its objective, cryptanalysis accomplishes in three stages:
a) identification: checks the existence of a hidden message and which code or system was used
for this purpose;
b) cracking: testing of codes or other ways to identify the hidden content of the message;
¢) configuration: stage of identifying the hidden content of the message.

Legal Regulation of Cryptography in Brazil

The use of cryptology and its distinct types (especially cryptography) depends on its legal regula-
tion (Liguori, 2022). The law itself can be the object of cryptography, in the so-called “cryptographic
law” or “smart regulation”, which proposes the use of a self-executable code as a new mean of legal
regulation, which replaces a person’s (that is, the legislator's) ability to predict the future with lines
of code protected by cryptography (Deakin & Markou, 2020).

Considering the need for balance and updates in this relationship between law and technology,
we proceed to an analysis of the main legal acts in Brazil (Salvador et al., 2019).

Digital Signature

The first legal Act in Brazil to regulate the application of encryption techniques is the Medida
Provisoria (MP) no. 2.200-2/2001 (hereinafter — MP 2.200-2/2001), which established the Brazilian
Public Key Infrastructure (ICP-Brasil) consisting of a hierarchical chain of trust validation to digital
certificates for digital identification.* ICP-Brasil's main objective is to guarantee the authenticity, in-
tegrity and legal validity of electronic documents, support applications and applications enabled
with digital certificates — and, consequently, secure electronic transactions (article 1 of the MP 2.200-
2/2001).5 Thus, Brazil has a public digital certification infrastructure, which is maintained and audited
by the National Institute of Information Technology, a federal agency that plays the role of the Root
Certification Authority.

Cryptography is also mentioned in article 6 of MP 2.200-2/2001%: each digital certificate can be
issued by an accredited Certification Authority (CA), with the creation of a pair of cryptographic keys
by the holder — that is, a public key and a private key.

A digital certificate, as regulated by MP 2.200-2/2001, uses asymmetric cryptography (or public
keys) to ensure the integrity, authentication and non-repudiation of a digital signature. In this way,
a person can use a private key to digitally sign a document, which can be accessed by anyone us-
ing the public key. With such a digital certificate it is possible to verify who actually digitally signed
the document (authentication), preventing changes to it (integrity) and preventing the signer
from denying authorship (non-repudiation). This does not necessarily involve the protection of

2 Simmons, G. (n.d.) Cryptology. Encyclopedia Britannica. Retrieved January 11, 2022, from https://www.britannica.com/

3 Onthe advantages and disadvantages of legal regulation of cryptography, see chapters 5.2.11 and 5.2.1.2 of the book.

4 Medida Provisoria No. 2.200-2, de 24 de agosto de 2001, Establishes the Brazilian Public Key Infrastructure (ICP-Brazil),
Diario Oficial da Unido [D.0.U.] de 27.8.2001.

5 Medida Provisoria No. 2.200-2, de 24 de agosto de 2001, Establishes the Brazilian Public Key Infrastructure (ICP-Brazil),
Diario Oficial da Unido [D.0.U.] de 27.8.2001.

& Medida Provisoria No. 2.200-2, de 24 de agosto de 2001, Establishes the Brazilian Public Key Infrastructure (ICP-Brazil),
Diario Oficial da Unio [D.0.U.] de 27.8.2001.
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confidentiality, since a digital certificate can be used specifically for the purpose of publicizing
the document and its public verification (as occurs, for example, in judicial decisions, in contracts
and other acts).

In addition, a digital certificate can be used to verify the integrity and authenticity, or even the
content of a digital or scanned document.

For example, sending a letter with receipt of confirmation can only contain the description of the
object, but not its integral content (such as an extrajudicial notification). In turn, the digital sending
(by email, message application or other way) of a document signed electronically (with cryptogra-
phy) allows the verification of the content of the document, as well as its sender and overall integrity.

To permit these acts, it is necessary to regulate the legal form of electronically signing a document
and the valid ways of sending or verifying that document, which is facilitated in Brazil by MP 2.200-
2/2001.

In addition, the Electronic Signatures in Global and National Commerce Act’, approved in 2000 in
the United States, was the first Act in the world that regulate the certification digital and innovated
by conferring to the digital signature the same legal validity of a written signature, i.e, one written
on a physical substrate such as paper.

Privacy Protection Online

Although the Brazilian Internet Act (Act no. 12.965/2014) does not mention cryptography, it sup-
ports its use by assuring the rights and guarantees of Internet users, in article 7, 1, Il and IlI, including
the inviolability of the privacy and the private life, the inviolability and secrecy of communication
flow on the Internet (transmitted) and the inviolability and the secrecy of stored private communi-
cations (static).¢

For example, SSL (Secure Sockets Layer) and TLS (Transport Layer Security) digital certificates
on websites comprise security protocols that create an encrypted link between the server and the
browser. This attests to the authenticity of a page and protects the confidentiality of the transmitted
data and information. Although these certificates have long been used, for example, by banks and
digital commerce, their use has been expanded to become a security guarantee for websites through
their integration with the protocol for hypertext transfer. Thus, in addition to the standard HTTP
(HyperText Transfer Protocol,), the HTTPS (HyperText Transfer Protocol Secure) protocol is integrated
with SSL or TLS in order to use encryption in the communication between the user and the applica-
tion on the Internet.

Article 13, IV, of the Brazilian Internet Act provides for encryption as one of the techniques used to
guarantee the inviolability of data on the Internet, in record management solutions for safekeeping,
storage and other data processing activities.’

In another example, the end-to-end encryption is used in message applications, with data en-
crypted only in the sender’s device, or in the receiver's device. This method of encryption excludes
the key from the service providers; that is, in order to prevent third parties from accessing data
while being transferred from one device to another, it is provided only to the sender and receiver
of the message. Therefore, no third party can access the message content (including the application

7 Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 7001-7031(2000).

8 Act No. 12.965, de 23 de abril de 2014, Establishes principles, guarantees, rights and duties for the use of the Internet in
Brazil, Diario Oficial da Unido [D.0.U.] de 24.4.2014.

Act No. 12.965, de 23 de abril de 2014, Establishes principles, guarantees, rights and duties for the use of the Internet in
Brazil, Diario Oficial da Unido [D.0.U.] de 24.4.2014.
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developer him- or herself) because it is unintelligible to anyone who does not have the proper key
for decrypting it.

In Brazil, the Supreme Court started to decide the ADPF 403 and the ADI 5527, in which the
suspension and blocking of messaging services by court decisions are discussed, considering that
messages are protected by encryption and not stored on the servers of the service, but only on
users’ devices.

Protection of Personal Data

The Brazilian General Personal Data Protection Act (Act no. 13.709/2018 — LGPD)" does not con-
tain any direct reference to encryption (Althabhawi et al, 2022). However, encryption can be applied
based on several LGPD rules. Firstly, it is related to the concepts of anonymised data (article 5, Il)
and anonymisation (article 5, IX). While anonymised data does not contain or does not allow the
identification of its subject, anonymisation is an activity of processing personal data in such a man-
ner that the personal data can no longer be attributed to a specific data subject. Thus, the LGPD does
not make any provision for the anonymisation of data, but one of the techniques that can be used to
anonymise personal data is encryption.

Data anonymisation is a method for protecting the controller due to removing the influence of
LGPD on data processing, which can be carried out through encryption. In this case, the main pur-
pose of encryption is not to provide privacy or greater security to the processing of data, but rather
to make the LGPD inapplicable to the agent procesing operations.

In addition, by regulating security measures, practical rules and governance in Chapter Vil
(articles 46-51), the LGPD determines the use of cryptography as a security measure for pro-
tecting personal data from unauthorised access, including accidental or unlawful situations of
destruction, loss, alteration, communication or any form of inappropriate or illicit processing
(article 46).

Cryptography is also legitimised by article 48, § 32, of the LGPD, which regulates the communi-
cation of security incidents with personal data and stipulates incumbency on the part of the con-
troller to demonstrate the adoption of “(...) appropriate technical measures that make the affected
personal data unintelligible, within the scope of and within the technical limits of its services, to
third parties not authorised to access them”. Thus, even if there has been a security breach or un-
authorised access to systems, files and other devices, the impossibility of third parties to access the
encrypted data must be taken into account when evaluating the incident (and proving the absence
of damage to the personal data subjects).

Cryptocurrencies

As a medium for conducting business transactions, the main functions of currency are:

a) value measurement: when used to assign a price to an object, such as products and services;

b) means of payment: a standardised form to be used in exchanges;

¢) reserve method: use of currency as a reserve by its controller to manage the economy,
thus explaining why not all banknotes and coins are in circulation but part of them is kept in
reserve.

© STF, Arguicdo de Descumprimento de Preceito Fundamental No. 403, Relator: Min. Edson Fachin, Acdo Direta de
Inconstitucionalidade No. 5527, Relator: Min. Rosa Weber.

" Act No. 13.709, de 14 de agosto de 2018, General Personal Data Protection Act (LGPD), Diario Oficial da Unido [D.0.U.] de
15.8.2018.
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Currencies are classified in the 1SO 4217, an international currency standard, by means of a
three-letter capital code™ This code is used to standardise the identification of coins, some pre-
cious metals and certain financial units (such as special drawing rights) in international trade (such
as bank transfers, the purchase of international plane tickets etc.).

A digital currency (electronic money, electronic currency or electronic cash) is the digital form
taken by a particular currency. Therefore, in addition to banknotes and physical coins, a country can
also have a virtual format of its currency.

Conversely, a cryptoasset is any cryptography-based asset, which relies on distributed data re-
cording technology; that is, an asset with a digital form and use. It can be classified in terms of:

a) security tokens, which represent, in a digital environment, some physical securities. These are

especially common in financial markets where they may be used for raising funds for a company,

a new product or project, or to represent shares in an investment fund;

b) utility tokens, which comprise assets for accessing services or the provision of goods, which

can be created by an organisation (such as, for example, fan tokens created by sports clubs for

their members and fans, or tokens used in electronic games to purchase in-game products). Since
these are not securities or financial assets, they can be created freely and do not depend on prior
regulation by a Central Bank or a Securities and Exchange Commission;

¢) cryptocurrency, which is a cryptoasset that performs the functions of a payment method, es-

pecially those of a currency unit, medium of exchange, store of value and unit of account (Uhdre,

2021).

In these cases, tokens perform contract functions, with the main objective of proving custody by
whoever has its custody or is designated as their owner or possessor. Security tokens and utility
tokens are also digital bearer securities because they represent rights (and their holders) and are
considered safe, authentic and reliable due to the use of cryptography.

More specifically, cryptocurrency is a kind of digital currency and cryptoasset, which is not
regulated or managed by a country or a Central Bank due to being based on a decentralised
system.

While a cryptoasset comprises any encrypted economic asset based on distributed data record-
ing technology, a cryptocurrency is one of its types, consisting of a cryptoasset with the additional
function of a payment method. As a kind of cryptoasset, cryptocurrency has a digital form and use;
that is, it is created, used and circulated exclusively in digital media.

Cryptocurrency is formed by the same suffix “crypto” (originating from the Greek word kryptos)
also seen in the expression cryptography (secret writing). Therefore, it represents a “secret currency”
or “hidden currency”. However, it is not a currency created to circulate in secret or confidentially. On
the contrary, cryptography is used to secure the existence of the currency and its circulation; i.e., to
support business conducted with the use of cryptocurrency via the provision of integrity, authen-
tication and non-repudiation. For this purpose, blockchain technology is generally used to provide
security for the storage and circulation of cryptocurrencies.

In Brazil, the regulation of cryptocurrencies is still incipient and has no legislative basis, but only
infra-legal norms. There is legal basis in Brazil only for the creation of a digital or electronic currency.
Act no. 12.865/2013 regulates payment arrangements and payment institutions that are part of the
Brazilian Payment System (SPB). In this context, article 6, Ill, ‘g’ authorises payment institutions to

2 Group Six. (n.d.) Data Standarts. Retrieved July 26, 2022. https://www.six-group.com/en/products-services/financial-
information/data-standards.html

B Act No. 12.865, de 9 de outubro de 2013, Diario Oficial da Unido [D.0.U.] de 10.10.2013.

16 ARTICLES


https://www.six-group.com/en/products-services/financial-information/data-standards.html
https://www.six-group.com/en/products-services/financial-information/data-standards.html

Liucdhposoe npaso. Tom 3, N° 3, 2022, c. 8-19
0.C. Kapno3o / KpunTorpachusa 1 npaBo: onbiT bpasunuu

convert physical money into electronic money (and electronic money into physical money) in order
to manage the use of electronic money.

In addition, article 6, VI, of Act no. 12.865/2013 contains a legal definition of electronic money:

“resources stored in an electronic device or system that allow the end user to carry out a payment
transaction”.

Based on this Act, the Central Bank of Brazil issued the Notice no. 25.306/2014, on February 19,
2014, whose main objective was to highlight the risks involved in trading “virtual currencies” or

“crypted currencies”.

A new alert on the risks existing in the safekeeping and trading of virtual currencies was issued
by the Central Bank of Brazil in Notice no. 31.379/2017

The Brazilian Securities and Exchange Commission (CVM) issued Circular Letter no. 1/2018%
on the possibility of investing in cryptocurrencies by investment funds regulated by CVM
Instruction no. 555/2014 (which regulates the creation and operation of investment funds
in Brazil).

Based on the absence of legal regulation in Brazil and the lack of consensus on the possibility and
form of standardisation, the CVM concluded that cryptocurrencies are not financial assets (according
to the definition of item V of article 2 of the CVM Instruction no. 555/2014)"; thus, they cannot be
acquired by funds.

However, in the same year, the CVM issued Circular Letter no. 11/2018%, in which it is explained
that CVM Instruction no. 555/2014 does not prevent investment funds in Brazil from investing in-
directly in cryptocurrencies, through the acquisition of funds shares, derivatives and other assets
abroad that invest in virtual currencies, as long as they are in a country that authorises this type
of investment.

In addition, Normative Instruction no. 1.888/2019 of the Federal Revenue Service of Brazil
(RFB) imposes the duty to provide information on carrying out operations with cryptoassets
(that is, cryptocurrencies and other species).® By regulating the duty to declare cryptoassets
on the part of individuals or individuals and legal entities, the RFB indirectly recognises the
legality of operations carried out with these assets, based on the constitutional principle of
legality provided for in article 5, Il, according to which whatever is not expressly prohibited by
law is permitted (“no one shall be obliged to do or refrain from doing anything except by virtue
of the law”).

The article 5, I, of Normative Instruction RFB no. 1.888/2019 defines cryptoassets as “the digital
representation of value denominated in its own unit of account, whose price can be expressed in
local or foreign sovereign currency, electronically transacted with the use of cryptography and of dis-
tributed ledger technologies, which can be used as a form of investment, instrument for the transfer
of values or access to services, and which does not constitute legal tender”.

% Notice No. 25.306, de 19 de fevereiro de 2014, Diario Oficial da Unido [D.0.U.] de 20.02.2014

s Notice No. 31.379, de 16 de novembro de 2017, Diario Oficial da Unido [D.0.U.] de 17.11.2017.

% Circular Letter No. 1/2018/CVM/SIN, de 12 de janeiro de 2018, Retrieved January 11, 2022, from https://conteudo.cvm.gov.
br/legislacao/oficios-circulares/sin/oc-sin-0118.html

¥ Normative Instruction No. 1.888, de 3 de maio de 2019, Diario Oficial da Uniao [D.0.U.] de 07.5.2019.
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Finally, Bill no. 4401/2021, currently pending in the Brazilian National Congress, is aimed
at the regulation of virtual assets and the activities of virtual assets service providers; this
is in addition to changing the Crimes Against the National Financial System Act and Money
Laundering Act.?

This Bill, which is expected to be approved in 2022, considers virtual assets as digital representa-
tions of value that can be traded or transferred by electronic means and used for making payments
or for investment purposes.

Conclusions

Cryptography is a type of cryptology, which consists of the study of techniques for conceal-
ing, storing, transmitting and revealing information. It is used to prevent information from being
accessed by people without authorisation, which is associated with information confidentiality.
However, cryptography is not limited to confidentiality, but also ensures compliance with the integ-
rity (keeps information unchanged and indicates any changes made), authentication (the receiver
knows who the sender is) and non-repudiation (the sender of the message cannot subsequently
deny its authorship) of messages.

While cryptography is not yet regulated in Brazilian law, it is envisaged in legislation as one of
the possible methods of ensuring information security, good practice and governance (among oth-
ers), supporting confidentiality, integrity, authenticity and non-repudiation of data, information and
related activities.

The security provided by the application of encryption in the protection of data and information,
whether stored or transmitted, especially in the digital environment, prevents unwanted incidents
and demonstrates compliance with legal norms.

Having various uses, cryptocurrency is a kind of digital currency and cryptoasset, which is not
regulated or managed by a country or a Central Bank due to being based on a decentralised system.
While the cryptoasset comprises any encrypted economic asset based on distributed data recording
technology, cryptocurrency is one of its types, consisting of a cryptoasset with the functionality of
a payment method. As a kind of cryptoasset, cryptocurrency has a digital form and use; that is, it is
created, used and circulated exclusively in digital media.

The wide use of digital currencies around the world, and their potential for illicit purposes, re-
quires state acts that regulate their use in a safe and lawful manner.

For these reasons, although there is no legal basis to authorise business transactions and
the practice of other acts with cryptocurrencies in Brazil, these are authorised based on the
constitutional principle of legality, according to which what is not expressly prohibited by law
is allowed.

This legislative gap is expected to be addressed in Brazil with the approval of Bill No 4401/2021,
which regulates virtual assets and the activities of virtual assets services providers?.

2 Bill No. 4401, de 8 de julho de 2015, Retrieved January 11, 2022, from https://www.camara.leg.br/propostas-legislativas/
1555470
2 Bill No. 4401, de 8 de julho de 2015, Retrieved January 11,2022, from https://www.camara.leg.br/propostas-legislativas/
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AHHOTaUWA

B pabote aHanu3mMpyloTcs npeaenbl rpaxaaHcKo-NpaBoBOi OTBETCTBEHHOCTI BNAfe/IbLLEB arperaTopos 3a Aeil-
CTBUA NPOAABLOB (MCNONHWUTENEI), NPEANOXEHNS KOTOPbIX Pa3MelLeHbl Ha arperatope, nepea NoTpe6uTensMm
8 PO u CLLUA. 3agauamm uccneoBaHus ABNSAETCA BbiSIBNEHUE OCHOBHbIX TEHAEHLWA PErynupOBaHUS fesTenb-
HOCTV BNaJeNbLEeB arperaTopoB U NOATOTOBKA NPEATIOKEHMIA N0 BHECEHUIO M3MEHEHMIA B POCCUICKOE 3aKOHO-
[aTeNbCTBO C YYETOM OMbITa 3apy6EeXHbIX NPaBONOPAAKOB. AKTYaNbHOCTb UCCTIEf0BaHUS 06yCNIOBNEHa 06Le-
MMPOBbIM TPEHAOM Ha pacliMpeHne Npenenos OTBETCTBEHHOCTU LUAPOBbIX NNAT(OPM, UTO NOATBEPKAAETCA
KaK OTAEe/bHbIMI 33KOHOAATENbHBIMM MHULMATUBAMI NOCTERHUX NET, TaK M JOKTPUHANBHBIMU UCCNEA0BAHMAMN
u auckyccusamn B CMIA. B cTaTbe NoCnefoBaTeNbHO PacCMATPUBAIOTCS CeLMabHble HOPMbl POCCUIACKOTO 3aKo-
HOAATENbCTBA O 3alyuTe NpaB NoTpe6uUTeNel, pernameHTUpyIoLLMe NPaBOBOI CTAaTyC BNafienbLeB arperatopos.
3aTeM aHanu3npyloTcs Haubonee 3HauMMble Cyfe6HbIe CNopbl, paccMoTpeHHbie cyiamu PO u CLLA, oTpaxalowime
OCHOBHblE TEHAEHLMM B Chepe pasrpaHuueHus NpefenoB OTBETCTBEHHOCTM BNAJeNbLA arperatopa kak nocpes-
HMKa ¥ HENOCPeACTBEHHO CaMoro NpoAasLa (ucnonHuTens). MoMumo 3Toro, aBTOP BbIABASET U 060CHOBbIBAET
OCHOBHblE NPO6/EMbI NPUMEHEHMUS HOPM 06 OTBETCTBEHHOCTM BRafienbLes arperatopos B PO u CLUA. B uacTHo-
CTW, NPUMEHUTENBbHO K PO 06pallaeTcs BHUMAaHWE Ha NPOTUBOMOMOXHbIE CYAE6HbIE pelleHUs OTHOCUTENbHO
HanMumMs NPaBOBOTO CTaTyca BNafenbLa arperatopa y OAHOI0 U TOT0 e IPUAMUYECKOTO ML, @ TAKKE U3NULIHE
(hopMmanbHblil NOAXOA CYAOB, 3a4aCTyi0 YUUTHIBAIOLLMX TONbKO BYKBANbHOE COAEPKAHUE COTMAIEHU BNAfeNb-
Lia cepBuca € Nonb3oBatensimu. Mo pesynsTaTam UCCNefoBaHIs CAeNnaH BbIBOS 0 HEO6XOAUMOCTU PacliMpeHms
NpefenoB OTBETCTBEHHOCTM BNaJenbLes arperatopos B PO. Mo MHeHuI0 aBTOpa, CNpaBeAnuBbIM 6yneT BBede-
Hue cy6cuanapHoii OTBETCTBEHHOCTY TaKMX CyGbEKTOB Nepef NoTpe6uTensmm, yCnoBuA NPUMEHeHNs KOTOpoil
NpeAnaraeTca onpenenuTb 3aKOHOM.

Knioyesble cnosa

BMajienblibl arperaTopoBs, OTBETCTBEHHOCTb BNA/E/bLEB arperatopos, 3alyTa npae notpedutenei, uudposoe
npaso, uudposble nnargopmbi

KoHdpnukr untepecos ABTOp €0061La€eT 06 OTCYTCTBUM KOH(NMKTA NHTEPECOB.
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Abstract

The paper analyzes the limits of product liability of the marketplace for the actions of sellers (performers) in

both countries. Research objectives are to identify the main trends in regulating the business of marketplace

owners and prepare proposals for amendments to Russian legislation in view of the foreign experience. The rel-
evance of the study is due to the global trend to expand the limits of liability of digital platforms, as evidenced

by individual legislative initiatives in recent years, as well as doctrinal studies and discussions in the media.
The paper consistently analyzes the special provisions of Russian legislation on consumer protection, which

determine the legal status of the owners of marketplaces. Then it reviews the most significant legal disputes in

Russia and the USA reflecting the main trends in the field of defining the limits of liability of the owner of the

marketplace as an intermediary and directly the seller (performer). Besides, the author identifies and substan-
tiates the main enforcement problems of the responsibility of owners of aggregators in Russia and in the USA.
In particular, the author describes the controversial decisions of Russian courts regarding the legal status of the

«owner of the aggregator» in the same legal entity. The courts’ formalistic approach based on the literal content

of the marketplace owner’s agreements with users is also mentioned. Finally, it is concluded that it would be fair

to consolidate the subsidiary liability of the «owners of aggregators» at the legislative level.
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Beeaenue

B HayuHo-uccnepoBaTenbckux pabotax no Bonpocam LucpoBOro npasa NPUHATO HAUMHATbL W3-
NOXeHME C KOHCTaTaLui 6YPHOro Pa3BUTUA TEXHOMOTMIA U UX BANSHUA HA 06OLIECTBEHHbIE OTHOLLIE-
HUA BO BCeX cdiepax XM3HeAeATeNbHOCTU. He n3meHss Tpaauuuu, XOUYeTCs NpOLMTMPOBAaTb OAHO
U3 onpefeneHuii cynoB 06LEN IOPUCANKLNN, KOTOPOE Ha YpOBHe CyAebHOro NpaBonpUMEHEeHus
NoOAYEPKUBAET aKTYaNnbHOCTb BbIGPAHHON TeMbl":

«O0HOl U3 HOBbIX BO3MOXHOCMEL, OMKPLIBUWUXCA 8 pe3ynbmame passumus cpedcme KomMmy-
HUKAUUU 8 yenom u cemu MHmepHem 8 4acmHoCMu, CMana 3nekmpoHHas mopaoens (Kommepyus).
B cef3u ¢ wupokum pazgumuem pbiHKA 31eKMPOHHOL KomMMepyuu noseunca cneyuduyeckuli cy6b-
eKkm Yuchposbix IKOHOMUYECKUX OMHOWEHUU — MOCPeOHUKU N0 pasMeleHul0 Ha CO6CMEeHHbIX
calimax 3a nnamy npednoxeHul npednpuHumameneli o npodaxe moeapos (ycnye). Mpu 3mom no-
CpeoHUKU 8 IKOHOMUYECKUX PaB0OMHOWEHUSAX, C6A3AHHBIX C 31eKMPOHHOU Kommepyuel, He Ae-
naomca énadenblyamu 3eKmpoHHbIX IPOOYKMOoe, pasmeujaembixX Ha Ux calimax»

C IKOHOMMUECKOWN TOUKI 3PeHNA DYHKLNA TaKnx NocpeaHKos (OHM e — BNaenblibl arperaro-
POB, LM(POBbIE NOCPEAHMKM, ONePATOPbI LMGPOBLIX NNATOPM 1 Np.%), KaK CNpaseanuBo obpatun
BHUMaHue A.A. 1BaHOB, 3aK/TOYAETCA B TOM, YTO OHM «COEAMHAKT CAMOCTOATENbHbIX IKOHOMUYE-
CKMX areHToB — Npou3BoAuTenel U notpebutenei — NOCpPeACTBOM CneuuanbHon MHAPaCTPYKTy-
pbl, 06bIYHO CBA3AHHON C UCMONb30BaHMeM cetn UHTepHeT» (lvanov, 2017). B cyaebHoI npakTuke
arperaTtopbl ONpeaenanTCcs B TOM YMCIe Kak «UH(BOPMALMOHHbIE pecypcbl (nnatdopmbl), Ha KOTO-
PbIX NOTPE6UTEND UMEET BO3MOXHOCTb NOMYUNTb MHAOPMALWIO 0 ToBape (ycnyre), ohopmuTh 3aKa3
W ONNaTUTb ero»’. B NOACHUTENbHOM 3annCcKe K 3aKOHONPOEKTY, N0 pe3ynbTaTaM PacCMOTPEHUS KO-
TOpPOTo BNajenbLibl arperatopoB CTanu cy6bekTami 3aKoHa 0 3aluTe NpaB NoTpe6uTenei, arperatop
onpefenseTc Kak «MHMOPMALMOHHDIA NOCPEAHUK, BCTYNAOWMIA C NOTPEOUTENSIMU B BO3ME3[HbIE
OTHOLLIGHMA, HO CAM MPK 3TOM He 3aK/IUaIoLMIA CAENKI NO Kynae-npojaxe ToBapos (BO3Me3gHOMY
OKa3aHUIo yCnyr)»*.

be3ycnoBHo, yuacTue NOCpeaHUKA aKTyanbHO He TOMbKO B OTHOLIEHUAX C y4aCTMEM NOTpedbuTens.
LinbpoBu3awus 0611eCTBEHHbIX OTHOLIEHMI 1 PbIHOK e-Commerce Kak 0HO U3 ee NpOoABNEHNI 0auHa-
KOBO 3aTparuBaet 1 B2B®, n B2G® oTHoOwWeHus. B T0 e BpeMs NpeacTaBAfeTCs, uTo B HACTOALMA MOMEHT

T AnennsumoHHoe onpegeneHue CapatoBCKoro 06MacTHoro cyaa ot 09.11.2021 no peny NO 33-7872/2021, 2-620/2021.
2 [Jlanee B HacTOALLEM NCCNENOBAHNN YKa3aHHbIE U CXOAHbIE C HUMU TEPMUHBI UCMONB3YIOTCA B CUHOHUMUYHOM 3HAUEHUN.
3 PeweHus KypraHckoro ropogckoro cyaa Kyprauckoi o6nactu ot 15.09.2021 no geny N° 2a-9770/2021; ot 10.06.2021
no aeny N° 2A-7186/2021; o 24.12.2020 no aeny N 2a-11954/2020.
“  ToscHMTeNbHas 3anuncka K NPoeKTy (hefepanbHOro 3aKoHa «O BHECEHMI M3MeHeHuil B 3akoH Poccuiickon Mepepaumnn
“0 3awuTe npas notpe6uTenei”» (3akoHonpoekT N2 126869-7). https://sozd.duma.gov.ru/download /14A92C2B-2B52-44B6-
9145-4CASIDB3BB66
5 B2B (business-to-business) — ToproBble OTHOWEHMS MEXAY PUANUECKAMI TULAMI; HALETEHHOCTb BU3HECA NPOU3BO-
AUTb TOBAPbI 1 YCNYrv ANs ApYroro 6u3Heca, a He AnA pAAOBOro Nokynarens.
§  B2G (business-to-government) — OTHOWEHMWS, IAe OAHON U3 CTOPOH BbICTYNAIOT FOCYAAPCTBEHHBIE KNMEHTbI (OpraHbl ro-
CYBApCTBEHHOI BNACTY, TOCKOMNAHUM 1 Np.).
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BOMPOCHI, CBA3aHHbIE UMEHHO C 3aWMTOI npas notpebuteneir (B2C-oTHOWEHNS), ABAAIOTCA HaN60-
fnee OCTPbIMU M aKTyanbHbIMU € TOUKM 3pEHUS 3anpoca 061LecTBa U rocyaapcTBa Ha UX ynopsaoun-
BaHMe U YperynupoBaHie C yueToM BbI30BOB BCeobLer uudpoBusaumi’.

HapyweHus npas noTpe6utenei NOBCEMECTHO BCTPEUAIOTCA U B NOBCeAHEBHOM xu3Hu (Gubaeva,
2020), ofiHaKo B UUPOBOIA Cpefie U B NEePBYI0 ouepefib B CeT WHTEPHET PUCKM COOTBETCTBYIOLIMX
3noynoTpe6bneHnit BuaaTcs ewe 6onee Bbicokumu. Kak cnpaBeanuso otmeuaet C.I. lonros, «umud-
POBU3ALMA HE TOMbKO YNYULINAA BO3MOXHOCTb MO/b30BaHNSA BCEBO3MOXHbIMI CEPBUCAMM, HO U Bbl-
ABUNA Cepbe3Hble NPo6nembl, CBA3aHHbIE C 3aluToi npas notpebuteneir» (Dolgov, 2021).

B [loknage Coseta npu Npe3naente PO no pa3BuTmIo rpaxaaHCKoro 06LWecTsa 1 npaBam Yenose-
ka «Lindposas TpaHchopmaums 1 3awmTa Npas rpaxgaH B LUGPOBOM NPOCTPAHCTBEN OT 1 AeKadbps
2021 r. obpalyaeTcs BHUMAHWE, YTO B COBPEMEHHOM Mupe, n B PO B uacTHOCTH, CHopMUPOBaNoch
HOBOE, paHee He U3BeCTHOE sBNeHne — «uudpoBas BNACTb», KOTOpas Mo CBOGW PONN U 3HAUNMO-
CTW B 06LLECTBEHHbIX MPOLIECCAX MOXET PacCMaTPUBATbCA KAk MONHOLEHHAA «NapannenbHas» BETBb
BnacTi. OAHMM U3 OCHOBHbBIX CYOGbEKTOB TakoW BNACTU, N0 MHEHMIO aBTOPOB AAHHOTO A0KNAAa, AB-
naTca umdpoBble NNaTdopMbl, KOTOPbIE «NPUOBPETAIOT OFPOMHYIO BNACTb HAJ PbIHKOM U €ro "CBO-
60AHBIMK” IKOHOMUUYECKUMMN areHTamMmy», HeraTUBHbIMI NOCNEACTBUSMU KOTOPOW ABNSIOTCA B TOM
yMCre CYWeCTBEHHOE CHIKEHIE COLMANbHbIX rapaHTUid ANs nuLL, uby ycnyru (paboTbl) arperupylorca
nnatopmoid, a TaKXKe LLeHOBAsA ANCKPUMUHALIMA NOTpebuTenen®,

«Lncdposas BnacTb» nnatthopm-arperatopos 06ycnoBaeHa LenbiM pAaoM 0COHEHHOCTEN «nnat-
(hopMeHHON IKOHOMUKIY?. Tak, OpraHn3aLmsa IKOHOMUYECKOTO COTPYAHMYECTBa U pa3suTus (OECD)
elue B 2019 r. chopmynmpoBana cnegytoLne IKOHOMUYECKME 0COBEHHOCTY NnaTopm™:

= MmacwrabuposaHue 6e3 3arpar (nep. ¢ aHm. scale without mass), To ecTb BO3MOXHOCTb Befe-

HuA 6U3Heca Bo BceM Mupe 6e3 HeobXoAMMOCTU (NU3NUECKOro NPUCYTCTBUS;
= HeorpaHuueHHblit oxsar (nep. ¢ aHrn. potentially global reach), 06ycnoBneHHbIi TpaHCrpaHuy-

HbIM XapaKTepom HTepHeTa;
= nepekpecTHoe cybcupmposanue (nep. ¢ aHr. cross-subsidisation), To ectb BO3MOXHOCTb yCTa-

HOBNEHUA 6onee BbICOKNX LieH AN OfHNX NOTPe6uTeNnei U 6onee HU3KNX LieH ANA APYTUX;
= BO3MOXHOCTb MCMOMb30BaHUA MPaKTMUECKU HEOrpaHUUEHHbIX MACCMBOB MOb30BATENbCKUX

JaHHbIX, B TOM UnCie B KOMMEPUECKMX Liensix u ap.

MepeuncneHHble 0COGEHHOCTN CO3AAIOT 6MAroNpPUATHYI0 CPesy He TONbKO ANA pasBUTMS «Npo-
PbIBHbIX HHOBaLMi» (“disruptive innovations”)", Ho v Ana 3noynoTpe6neHuit Kak camumi Bnagenb-
LIaMK arperatopos, Tak W ux 6U3Hec-napTHepamu B NuLe NpoAasLos (ucnonHuteneit). B otnuume
OT CeNOK, CoBepliaeMblX NOTPpe6uTeNaMi B PO3HUYHOM TOProBre, B e-commerce BO3MOXHOCTU
Ana 3¢deKTMBHOW U ONepaTUBHOW 3alUMTbl NpaB NOKynatens MAM noayuatens ycnyru OcCnox-
HeHbl Hanuuuem nocpefiHuka B nuue nnatdopmbl. PAROBON NOTPeOUTENb 3aUacTylo BbIHYXAEH

7 CM. 06 370M, Hanpumep: bank Poccun. (2021). OCHOBHbIE HanpaBeHns Pa3BuTMS GUHAHCOBOTO PbiHKA Poccuitckoi Dege-
paumu Ha 2022 rog u nepuog 2023 1 2024 rogos. http://www.chr.ru/content/document/file/131935/onrfr 2021-12-24.pdf

8 Cm.: Coset npu MpesugenTe PO no passuTHIo rpaxaaHckoro 06LecTsa  npasam uenoseka. (2021). Ludposas TpaHcdop-
MaLya ¥ 3aluTa Npas rpaxgaH B LudpoBom npocTpaHcrse. http://www.president-sovet.ru/docs/doclad_SPCh.docx

" ou " ou

Otaurm. “platform economy”. OHa xe “sharing economy”, “gig economy”, “peer economy” u np. Cm.: Chan, D., Voortman, F,,
& Rogers, S. (2019). The rise of the platform economy. Delloite. https://www2.deloitte.com/content/dam/Deloitte/nl/Do-

©  QECD. (2019). An introduction to online platforms and their role in the digital transformation.
https://doi.org/10.1787/53e5f593-en

" Disruptive innovations, cm. OECD (2019).
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NPeanpUHUMATb 3HAUNTENbHO BOMblUe AeNCTBUIA ANS MAEHTUdMKALMM CBOETO KOHTPAreHTa U Npedb-
ABNEHUA eMy TpeboBaHUiA, NPK 3TOM onepaTop NNatchopmbl, KOTOPbIN B JEACTBUTENbHOCTYU ABNAET-
cs 6eHedmLMapom coBeplaembix Ha Heit caenok (Lobel, 2016), Bce elie He MMeeT 0CTaTouHbIX IpU-
ANYECKIMX 1 IKOHOMUUECKUX CTUMYNOB ANA TOTO, UTOObI 0Ka3bIBaTb TAKOMY NOTPE6UTENIO COfENCTBME
B 3alLKMTE €ro NpaB NN MUHUMNU3UPOBATD PUCKN TAKMX HAPYLLIEHWN.

B CBA3N C N310KEHHBIM LEeNbl HACTOALEro NCCNeJoBaHMsA ABNAGTCA ONpefeneHne Takux npege-
0B OTBETCTBEHHOCTM BNAfAeNbLEB arperatopos, KOTOpble 6bl Hanbonee OTBEYANN UHTEpECaM 0bLue-
CTBa W rOCyAAPCTBa, C OfHON CTOPOHDI, FAPaHTUPYs AOMKHbINA YPOBEHD 3alNTbl NpaB noTpebutene,
W C Apyroil — He orpaHnumam 6bl poiHOK UMdpoBbIX Nnatdopm u IT-MHAYCTPUIO B LiENOM, pa3Bu-
TWe KOTOPOro B MocnefHee BpeMs CTano uUyTb M HE KMIOUEBbIM HanpaBNeHUEM rocyaapCTBEHHOM
nonutuku PO.

Takxe XoTenocb 6bl 06paTMTb BHUMAHME, YTO MCMOMb30BaHHbIE BMECTO 3nurpada K Hactoswemy
UCCnefoBaHUIo BbIAEPXKM U3 onpeaeneHns CapaToBCcKoro 06nacTHOro CyAa cnepyet paccMaTpuBaTh
He TONbKO KaK APKIil NpuMep YAauHoi MHKOPNOPaLMM JOKTPUHANbHBIX U3bickaHuil (Semyakin, 2020;
Suvorov, 2019)" B peleHnA N0 KOHKPETHbIM CNOPaM, a B NepBYyio 0uepe/b Kak 06beKTUBHOE Hanuuue
3anpoca npod)ecCoHanbHOro Co06LLECTBA Ha HayuHble UCCneAoBaHuA B cdepe LMpoBOro Npaea,
KOTOpble MoK 6bl CTaTb WO30M AN 60NbLWOro Kopabna POCCUACKONA CyAeBHON CUCTEMbI B €ro
3aTAHYBLIEMCA NNaBaHUM K eAMHO06PA3HON NPaBONPUMEHNTENbHON NPAKTUKe, KOTOPas 6bl YuuTbI-
Ba/la He TONbKO BYKBY 3aKOHA, HO 1 COLMANbHO-3KOHOMUYECKNe (haKTOpbl LUHAMUYHO Pa3BUBal0-
LLeroca pbiHKa.

Pesynbratbl

3akpenneHHas B 3aKoHe 0 3aluTe Npas noTpebutenei Mogenb orpaHNUEHHO| OTBETCTBEHHOCTH
BMajenbLieB arperatopoB BUANTCA HECMPABEAINBON M Hapylwatoweid 6anaHc UHTEPECOB He TONbKO
notpeébutenen n 6U3Heca, HO U OHNaNH- U odnaiH-peTeitnepoB. CyWeCTBYIOUWMA UMMYHUTET BNa-
AenblieB arperaTopoB 0T OTBETCTBEHHOCTM 3a 1eNCTBMA NPOAABLOB W UCNONHUTENEN, fie-(haKTo SB-
NAWMUXCA UX BU3HEC-NApTHepaMu, He COOTBETCTBYET CYLLECTBY IKOHOMUUECKUX OTHOLWIEHUIA MeXay
yKa3aHHbIMU Cy6bEKTaMM M He OTBEYAET 06ILECTBEHHBIM MHTEPECaM.

Buautcs oueBUAHDIM, UTO Npeaenbl OTBETCTBEHHOCTY BNAJeNbLa arperatopa He A0MKHbI OrpaHu-
uNBaTLCA OAHUM NI NPeAoCTaBNeHNeM NoTpebuTento Bceit HeobxoauMoii nHdopmauuu. Bnagenel
arperatopa B onpefieNieHHbIX Cnyyasnx fO/MHKEH HECTU OTBETCTBEHHOCTb 3a CBOUX GU3HEC-NAPTHEPOB,
0Ka3blBAOWWMX NOTPEOGUTENAM YCNYTY UNN NPOAAIOLLMX UM TOBAPbI.

MpaBWNbHOCTb TaKOrO MofAxoaa noaTeepxaaetca U onbitom CLUA, rie oH NOCTeNeHHO nonyuyaet
BCe 6OMbluee pacnpocTpaHeHue B CYAe6HONM NPaKTUKe pa3nuuHbIX WTaToB. OfHAKO CNefyeT oTmMe-
TUTb, UTO CrieLManbHble HOPMATUBHbIE NPABOBbIE aKTbl, KOTOpPbIE 6bl NPAMO 3aKpennaAnn paclmnpe-
HWe OTBETCTBEHHOCTW BRafenbles arperatopos, B CLUA noka cywecTByioT Nulb B hopMe 3aKOHO-
NPOEKTOB.

MpeacTaBnseTcs, uto ¢ yUeToM NPeanocbiNoK, ONUCAHHbIX B HACTOSALLEM UCCNenoBaHuM, U «uud-
pOBOW BNACTM» BNajieNbLieB arperatopos, yka3aHHble Cy6bEKTbI AOMKHDI HECTU Kak MUHUMYM Cy6-
CUANAPHYI0 OTBETCTBEHHOCTb Nepef notpe6butenamu. Npu 3TOM Takas OTBETCTBEHHOCTb [OMKHA
OCHOBbIBAaTbCAA HE Ha FpaXAaHCKO-NPaBOBOW KBanM(MKALMM OTHOWEHUA MeXay notpebutenem,

2 TlpouuTMPOBAHHOE B HAuane HaCTOALEro MCCNefOoBaHMs ONPEeNeHne 0fHOMO U3 CyA0B ABNAETCA HE Pe3yNbTaToM «Cy-
[e6HOro NpaBoTBOPUECTBAY, @ NPEACTaBNALT CO60/ KOMMUASLMIO CYAOM (ParMeHTOB HayuHbIX cTateit M.H. CemskuHa
u E.. CyBopoBa. UTo, 0AHaKO, ABNAETCS UCKMIOUUTENbHO MO3UTUBHBIM.
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BNa/enbLeM arperatopa vt NpofiasLOM (CNONHUTENEM), @ HA COOTBETCTBUM KPUTEPUAM, KOTOpbIE 6Y-
[YT YCTAHOB/EHbI B 3aKOHE 1 B Cllyuae COOTBETCTBUA KOTOPbIM Ha BNajenbua (onepatopa) nnargop-
Mbl 6Y/1eT PacnpoCTPaHATLCA CrieLManbHblil NPaBOBOIA CTAaTyC BNaJeNbLa arperatopa no aHanorum
C TeM, KaK npeaycMaTpuBaert a63. 13 npeambynbl 3aKoHa 0 3alLuTe Npas notpebutenei.

B CBA3M C 3TUM BMAMTCA LIENECO06PA3HbIM JONONHUTL 3aKOH O 3aluTe npas notpebutene no-
NOXEHNAMM 06 OTBETCTBEHHOCTM BNAJENbLEB arperatopoBs, NOMIUMO TeX, KOTOpbIe YXKe npeaycMoT-
peHbl CT. 12 3aKOHa 0 3aluTe NPas NoTPebUTENeil, U YCIOBUAX e NPUMEHeHNA. 3aCnyXKnBaloLum
BHUMAHWA TaKKe BUAATCA NPEfNOKeHNA OTAeNbHbIX UccneaoBateneil guddepeHumposath npeaenbl
OTBETCTBEHHOCTU BNA/JeNbLEB arperatopos B 3aBUCUMOCTI OT 0COBEHHOCTEN arpernpyembix UM To-
Bapos unu ycnyr (Hanpumep, yenyr takew) (Shaidullina, 2020; Markelova, 2021). [laHHbli BONPOC Tak-
e MOXET CTaTb NIPeAMETOM OTAENbHOT0 UCCNIe0BaHIS.

BMecTe C Tem camo Nno cebe 3aKpensieHue B 3aKoHe HOBOTO PEXNMa OTBETCTBEHHOCTM BNIaeNbLes
arperatopos 6yaeT Hef0CTaTouHO 3(MEKTUBHBIM 10 TeX NOp, NOKa B CyAe6HON NpakTuke He byayT
yCTpaHeHbl UMeLecs NPOTUBOPEUNSs, B TOM UNCNE B YACTU NPUMEHEHNA HOPM O BNajieNnbliax arpe-
ratopa K TOMy Ui UHOMY NNLLy.

Jluckyceus

(OTBETCTBEHHOCTb BNAAE/bLIEB arperatopos no npasy PO

ITonsaTMe M NpaBoBoIi cTaTyC BNaje bl arperatopa

B poccutickom 3akoHodamenscmee omcymcmeyem eduHoe NoHAMUe Cyb6bekma, Aens1ue20cs
enadenbyem (onepamopom) yugpoeoli nnameopmbl. B 3agucumocmu om chepbl pezynuposanus
U HOpMAMUBHO-NPAB08020 KMa, KOMOPbIM OHO 0becneyusaemcs, makue 1UYAa UMEHYIOMCA:
= B 3aKOHOJATENbCTBE 06 WHTENNEKTYanbHOW COBCTBEHHOCTU — MH(OPMALMOHHBIMI NOCPeSHM-

Kamn'®;
= B 3aKOHOAATENbCTBE 06 MH(OPMALMN — ONepPaTOpamMi MH(OPMALMOHHON cicTeMbI™ (BBUAY TOTO,

uTo no6as nnardopma fe-PakTo ABNAETCA UHDOPMALMOHHON CUCTEMOI);
= B QaHTUMOHOMO/MbHOM 3aKOHOAATENbCTBE — XO3ANCTBYIOWMUMU CYGBEKTAMMN, BNAJEIOWMMA Lind-

posbiMu nnatdopmamu’;
= B 3aKOHOATENbCTBE O [EeATENbHOCTM (DMHAHCOBBIX AN MHBECTULMOHHBIX NAATHOpM — OnepaTo-
pamu OMHAHCOBbIX MW UHBECTULMOHHbIX NnaTdopm”;

B Cm.: cT. 12531 MpaxgaHckoro kogekca Poccuitckoit Oepepaunm, CobpaHue 3akoHopatenbcTa Poccuiickonn Megepaumn
2006, NO 52, cT. 5496.

™ .12 c1. 2 ®epepanbHoro 3akoHa ot 27.07.2006 N° 149-®3 «06 nHdopmauyun, HHOPMALMOHHBIX TEXHONOTMAX 1 0 3alLUTe
nHdopmaumun», CobpaHue 3akoHopatenbcTsa Poccuiickon Gepepawinn 2006, NO 31, T. 3448.

.3 cT. 2 DeaepanbHoro 3akoHa ot 27.07.2006 N2 149-03 «06 uHdopmaLyun, HPOPMALMOHHBIX TEXHONOTUSX U O 3alLuTe
nHdopmaumun», CobpaHue 3akoHoaatenbcTea Poccuiickon Gepepaumn 2006, NO 31, €. 3448.

1 CM. T.H. «[ISTbIA QHTUMOHONOMbHBIA NakeT»: Nn. «6» N. 2 cT. 1 npoekTa MefepanbHOro 3akoHa «O BHECEHUM M3MeHe-
Huit B DenepanbHblil 3aKoH "0 3aluTe KOHKYPeHUMM” U MHble 3aKOHoZaTesbHble aKTbl Poccuitckoit Mepepauun).
https://regulation.gov.ru/projects/List/AdvancedSearch#npa=79428

7 M.2u.1ct. 2 GegepanbHoro 3akoHa ot 20.07.2020 N2 211-03 «O coBeplueHUM NHAHCOBbIX CAENOK C UCMONb30BaHUEM
tuHaHcoBo nnatcopmbl», CobpaHue 3akoHopaatenbcTBa Poccuiickoin Gegepaumn 2020, NO 30, cT. 4737; . 7 u. 1 cT. 2 Qe-
AepanbHoro 3akoHa ot 02.08.2019 N2 259-03 «O npueneyeHUM UHBECTULMIA C UCNONb30BAHMEM UHBECTULMOHHBIX NAaT-
(hopM 1 0 BHECEHUN U3MEHEHWI B OTAENbHbIE 3aKOHOAATENbHbIE aKTbl Poccuiickoint Mepepauun», CobpaHne 3akoHopa-
TenbCTBa Poccuitckon ®Gepepauum 2019, N2 31, cT. 4418.
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= I, HAKOHeL, B 3aKOHOAATENbCTBE O 3aluuTe NpaB NoTpe6uUTenei — BnagenbLaMn arperatopos™,

MpuUMeyaTeNnbHo, UTO He KaxAblie onepaTop WH(OPMALMOHHOW CUCTEMBI, HanpuMep, ByaeT sB-
NATbCA OAHOBPEMEHHO W WH(OPMALMOHHBIM NOCPEAHNKOM, PAaBHO KaK He Kawgbli WH(OpMaLM-
OHHbIN NOCPeaHUK GyneT ABNATLCA BRaAe/bLEM arperatopa B NOHUMaHWM 3aKoHa O 3awuTe npas
notpe6utenei. Takum 06pa3om, BbilienepeuncieHHble TePMUHbBI XOTb M OXBATbIBAIOT OfiHO SIBNIEHMUE,
HO HecyT B cee aBCONKTHO Pa3NMUHbIA NPaBOBON CTATyC MCXOAA U3 Lenel n 06nacTu perynmposa-
HuA. NloCKONbKY HacToslee UCCnefoBaHNe orpaHNUNBAETCA UCKMIOUUTENbHO OTHOLIEHUAMK NoTpe-
6uTens n nnatdopmbl, fanee NpaBoBON CTaTyC ee BlagenbLa (oneparopa) paccMaTpuBaeTcs UMEHHO
yepe3 NpM3My HOPM 3aKOHA O 3alLuTe NpaB NoTpebuTenei 0 BafenbLax arperatopos.

B 2019 r. BCTynuAN B CUNy U3MeHeHUs B 3aKOH O 3alluTe npaB noTpebuTenen®, ycraHoBMBLIME
NOHATWE BNajenbLa arperatopa u NPaBoBOil CTAaTyC TaKMX CyGbEKTOB, a Takke YCIOBUA WX OTBET-
CTBEHHOCTU?,

Tak, B COOTBETCTBMM C a63. 13 npeambynbl 3ak0Ha 0 3aluuTe Npae noTpebuTenei nog BnagenbLa-
MW arperatopa nOHUMAOTCA OpraHu3aLum U UHAUBUAYANbHbIE NPEANPUHUMATENN, KOTOPbIE™:
= BNaJelT nporpammoit Ana 3BM unu caitom u (Mnu) CTpaHmnLeit caitta B MHOPMALMOHHO-TeNe-

KOMMYHUKALWNOHHOM CeTU HTEepHET;
= NPenoCTaBaAIoT NOTPE6UTENIO B OTHOLWEHUI ONpPefeneHHOro Tosapa (ycnyri) BO3MOXHOCTb 04-

HOBPEMEHHO 03HAKOMUTLCA C NPeANOKeHNeM NPoaaBLa (MCNoNHUTENs) 0 3aKNKYEHUN JOr0BO-

pa Kyniu-npogaxu Tosapa (1orosopa BO3ME3AHOTO OKa3aHMA yCyr), 3aKNUMTb C NPOAABLOM

(ncnonHuTenem) gorosop Kynau-npoaaKm (40roBop BO3ME3AHOTO OKA3aHWS YCIyr);
= NPefoCTaBAKT NOTPEOUTENIO BO3MOXHOCTb NPOU3BECTI NpesBapuTeNbHYI0 ONNaty YKa3aHHO-

ro ToBapa (ycnyru) nyTem Ha/MUHbIX PacyeToB NGO NepeBoda AEHEXHbIX CPEACTB Bnadenbly

arperatopa B pamkax npumeHsembix opM 6e3HaNUUHbIX pacyeToB.

OTcyTCTBME OAHOrO M3 YKa3aHHbIX NPU3HAKOB 03HAYaeT, YTo OpPraHM3auna He NPU3HAETCA Bna-
AenbleM arperatopa Ans Lenei 3aKoHa 0 3alwuTe npas notpe6uTeneil, a 3Ha4YUT He Nopnapaer
NOA feCTBME KaK 3aKOHa 0 3awyuTe NPaB NoTPe6uUTeneit B LeAOM, TakK U OTAENbHbIX €70 HOPM, NOCBSA-
LeHHbIX BNafienbLam arperatopos.

"pOﬁﬂeMbl npuMeHeHns cyaMu HopM 0 BAaje ibLiax arperatopa

Hecmomps Ha 8nonHe KOHKpemHble NpU3HAku enadenbya azpe2amopa, 3akpenseHHble 8 3aKoHe
0 3awume npas nompe6umeneli ewje mpu 200a Ha3ao, OOHU U me xe Cyobl MPOAOKAM BbIHO-
cumb uamempanbHO NPOMUBONONOXHbIE pelieHUs OMHOCUMebHO HAaUYuUs Npagoso2o cmamyca
enadenbya aepe2amopay 00H020 U mozo xe opuduyeckozo nuya. Cywecmeyroujue npomusopeyus
8 Cyde6HOU MPakmuke MOXHO Haubonee Ha2A0HO omcnedums, NPOAHANU3UP08as CyoebHble dena
8 OMHOWeHUU en1adenbyes Cepaucos 3aKkaza makcu (azpeamopos makcu).

Tak, B hepane 2021 r. fleBatbint AAC npuwen K BbiBogy, uto 000 «CuTtu-Mobun», koTopomy npu-
HaNeXUT OLHOUMEHHBII CEPBUC 3aKa3a TaKCK, ABNAETCA BNafeNbLem arperatopaz,

' AG3. 13 npeambynbl 3akoHa Poccuitckor Gepepauum ot 07.02.1992 N22300-1 «O 3awuTe npas noTpebuteneir», Begomoctn
cbe3fia HapoaHbix AenyTatos PO n BepxosHoro coseta PO 1992, N2 15, cT. 766

¥ QenepanbHbli 3aKkoH 0T 29.07.2018 N2 250-B3 «O BHeceHUW U3mMeHeHui B 3aKoH Poccuiickoin @epepaumun «O 3awmte
npas notpe6utenen», CobpaHne 3akoHogatenbcTea Poccuitckon GOeaepauum 2018, NO 31, cT. 4839.

2 Y,21-2.3 cT. 12 3aKoHa 0 3awiuTe NpaB notpebutenen.

7 A63. 13 npeambynbl 3aKoHa 0 3alLuTe NpaB notpe6utenen.

2 locTaHoBNeHNe [leBATOro ap6UTPaXHOro anennaLMOHHOM cyaa ot 05.02.2021 N2 09AM-75687/2020 no geny NO A40-
184425/20.
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B apyrom aene, paccMoTpeHHoM B utone 2021 1. fleBsiTbin AAC B OfHOM U3 [ieN NpuLlen K BbIBOAY,
yto 000 «CUTN-MO6MNY», KOTOPOMY NPUHAZNEKUT OfRHOMMEHHDIN CEPBUC 3aKa3a TaKCK, He ABNSETCS
BNafienbLiem arperatopa, Tak Kak, Mo MHeHuio cyna®:

1) CepBuc He NO3BONSET NOTPEHUTENAM NPOU3BECTM NPEABAPUTENbHYIO ONAIATY YCAYrU NO Nepe-
BO3Ke. [Py 3TOM MOMEHT ONAaThl CyA ONPeAenn UCX0As U3 YCNOBUI COMMaLIeHNs C NoNb30BaTeNnem,
cornacHo KOTopomy onnara Bceraa npov3BoAuUTCA TONbKO NOCNe 3aBepLIeHNA NMOe3AKM.

2) CepBuC He MO3BONAET MepPeBO3UMKAM Pa3MelyaTb NPeANOKeHUA O 3aKIUeHUM 40roBopa
(hpaxToBaHus, a NOTPEOGMTENAM 03HAKOMUTbCA C TakuMu npegnoxeHusamu. Cyq 060CHOBaN 310 TeM,
uTo NoTpebuTenb nonyyaet MHGOPMALMIO TONbKO 06 OAHOM KOHKPETHOM MPefoXeHun nepeBos-
unKa, KOTOPbINA NPUHSAN K UCMOMHEHMIO 3aKa3, a PYHKLMOHAN CEPBUCA He NO3BONSET NOTpe6uTensm
BbI6MPATb NPeaNoXeHNs pasnnyHbIX NepeBo34nKOoB.

Cnegyet OTMETUTb, UTO YKa3aHHblE aprymeHTbl ucnonb3osanuch npeacrasutensmu 000 «Cutu-
Mo6un» 1 B pamkax fipyroro fiena, Takxe paccMoTpeHHoro lesatbim AAC*, 0iHaKO 6binn OTBEPrHYTbI
CyfoM. B cBOto ouepefib, B pamMKax 3TOro fiena 3T aprymeHTbl, HA060POT, Nernu B 0CHOBY NO3ULUN
cypa®.

MoctaHoBneHMeM oT 24.01.2022 N2 105-24541/2021 no geny NO A40-252913/2020 Ap6UTpaxHbIi
CyA MOCKOBCKOrO OKpyra BCe e OTMeHWN yka3aHHoe noctaHosneHue flesatoro AAC u pewwun,
uto 000 «CuTn-MObUN» BCE We ABNAETCA BNAJENbLEM arperatopa, Npu 3T0M HUKaK He NPOKOMMEH-
TMPOBAB 0BOAbI CYAA aneNALMOHHON UHCTAHLMKUY, B MOTUBMPOBOYHOM YaCTH NOCTAHOBNEHMSA CyA
OKpyra OrpaHNYmMNCs LMTMPOBAHNEM YCNOBUI NONYUYEHUs AOCTYNA NONb30BATENEN U NEPEBO3UNKOB
K CEpBUCY 1 He jaN UM NPaBOBYI0 OLIEHKY B KOHTEKCTE HOPM O BNafefblie arperatopa, u4To, 04eBUAHO,
He crnoco6CTByeT hopMUPOBAHNIO €HO06BPA3HON CYAEOHON NPAKTUKM.

B pe3ynbrate B elle 04HOM fene, paccMoTpeHHoM Tem e [leBaTbiM AAC B (eBpane 2022 ., cyn
CHOBa cAenan BbIBOA 0 ToM, uto 000 «Cutn-Mobun» He ABNAETCA BRajenblem arperatopa?. K Ta-
Kum e BbiBodam [leBATblit AAC paHee npuiwen U B oTHoweHun 000 «TeTTakcn Pyc» (cepeuc 3a-
Ka3a Takcu “Gett”) yka3as, uTo MOGUNbHOE MPUNOXKEHWE HEe NO3BOMAET UCMONHUTENAM pa3MeLaTh
NPeanoXeHus NoTpebuTenam o 3aKnueHu JoroBopa, Tak Kak B MPUIOKEHUN Pa3MELLAETCA NULLb
WH(OPMALMA O 3aUHTEPECOBAHHOCTM NOTPEOMTENS B €10 3aKMIOUEHNNZ,

MpumeyaTenbHo, uTO B OTHOWEHMW BRAJeNbLA APYroro KpynHewWwero cepeBuca 3aka-
32 TaKeu «fIHAeKc.Takcu» B MpakTUKe apbuTpawHbiX CyaoB MockoBckoro okpyra®, Broporo

% TlocTaHoBNeHWe [eBATOr0 apbUTPAXHOrO anennaunoHHoro cyaa ot 02.07.2021 NO 09AM-25963/2021 no peny NO A40-
252913/2020.

% TlocTaHOBNeHNe [leBATOr0 ap6UTPAXHOMO anennALMOHHOM cyda ot 05.02.2021 NO 09AMN-75687/2020 no peny NCA4O-
184425/20.

% TlocTaHOBNeHNe [1eBATOr0 ap6UTPaXHOTO anennsunoHHoro cyaa ot 02.07.2021 N© 09AM-25963/2021 no geny NO A40-
252913/2020.

% TlocTaHoBneHne Ap6UTPaXHOro cyna MOCKOBCKOro OKpyra ot 24.01.2022 N@ ©05-24541/2021 no aeny N A40-252913/2020.

7 TlocTaHoBNeHNe [1eBATOr0 apbUTPAXKHOro anennsunoHHoro cyaa ot 21.02.2022 NO 09AM-85974/2021 no geny NO A40-
82802/2021. Ha MOMEHT HanMCaHNA HACTOALLErO UCCIEA0BAHNA A0 6bIN0 MPUHATO K NPONU3BOACTBY APBUTPAXKHBIM Cy-
oM MOCKOBCKOro OKpyra.

% TlocTaHOBNeHNe [leBATOr0 ap6UTPaXHOTO anennsunoHHoro cyaa ot 09.12.2019 NO 09AMN-69367/2019 no geny NO A40-
134566/2019.

»  loctaHoBneHne ApbutpaxHoro cyna MockoBckoro okpyra ot 19.11.2019 N° 105-19950/2019 no geny NO A40-72718/2019
(octaBneno B cune onpenenennem BepxosHoro Cyaa Poccuiickoi Gepepauun N 305-3C19-22311 ot 1212.2019; pewenne
Ap6uTpaxHoro cyaa r. Mockebl oT 18.03.2022 no geny N A40-226783/21-84-1738; pelueHune AP6UTPAKHOTO cyaa . MOCKBbI
ot 03.02.2022 no peny N2 A40-226774/21-130-1576.
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KCOI0®, a TaKkxe cyaoB Apyrux okpyros® cdopmupoBanacb OAHO3HAYHAsA MO3NULMA O TOM,
yto 000 «fHAeKc.Takcu» ABNAETCA Bnajenbuem arperatopa. AHanoruyHbIm o6pasom y cynos
He BO3HMKAET COMHEHNI OTHOCUTENbHO CTaTyca BAafienblia arperatopa y Bnajenbues cepeuca
3aKasa Takcu «Makcum»®,

Mpw 3TOM, TaK KaK Npyu aHanu3e GyHKLMOHANA BCEX YNOMSAHYTbIX CEPBUCOB 3aKa3a TaKCK aBTOPOM
HaCTOALLEr0 MCCNEN0BAHMA PA3NINUMIA HE BbIABNEHO, MOXHO CAeNaTh BbIBOJ, UTO CYAbI:
= WM UCNBITBIBAIOT CIOXHOCTY NpU OLeHKe (PYHKLMOHANA arperatopa C TOUKM 3peHNS KpUTepUEB,

yCTaHOBNEHHbIX a63. 13 npeambynbl 3aKOHa 0 3aluTe Npas NoTpe6uTenel;
= WAW, uTO BUANTCA 60NEe ONACHbIM, HECMOTPSA Ha TPY roAa, NPOLIeAWNX CO JHSA BCTYNAEHNA B CUay

HOBE/N 0 BafenbLe arperatopa, 40 CUX NOp Mo-pasHOMY NOHUMAIOT U NPUMEHSAIOT YKa3aHHble

Kputepuu.

B nepsom cfyyae, kak npeacTaBnsercsa, npobnema Kpoetca B U3nuwHe opmanbHOM Noaxofe
CY/0B K OLEHNBAHUIO NPUHLMNOB (DYHKLMOHNPOBAHMSA TOFO MW MHOTO arperaTopa: Cyabl 3a4acTyro
OrPaHMUNBAIOTCA U3YyueHNeM NMONb30BaTENbCKUX COMNALleHNA U MHdOpPMaLMKM Ha CanTe, He npoBe-
pAs 3aABNEHHYI0 B HUX YHKLMOHANBHOCTL®,

TaK, Hanpumep, HECMOTPA HA TO UTO COMMACHO MMLEH3NOHHOMY COrMaweHno 06 UCNonb3oBa-
HUU MOBUNBHOTO NPUNOXEHUA «CUTUMOBUN U cepBUca «CUTUMOBUNY AeHEXHbIe CPEACTBA He CMu-
CbIBAKOTCA C NPUBA3aHHON HAHKOBCKOW KapTbl MOMb30BaTeNs [0 MOMEHTa OKOHUAHWUA OKa3aHus
yCnyru no nepeBo3ke™, B [eNCTBUTENbHOCTY IeHEXHbIe CPeCTBA CNUCHIBAKOTCA C KApTbl Cpasy no-
Cfe 3aKa3a elle A0 nofaun MawmuHbl®, OfHAKO HU B OfHOM U3 BbILIEPACCMOTPEHHbIX CyAeOHbIX Aen
0 NpuU3HaHuuM unn HenpusHaium 000 «Cutn-Mobun» BnagenbLem arperatopa ykasaHHoe 06CTos-
TeNbCTBO HE YUNUTbIBANOCh.

CnepcTBnem OTCYTCTBUSA efMHO06OPa3Ns B CyAOHON NPAKTUKe ABNAETCS HEBO3MOXHOCTb NPOrHO-
3UpOBaTb BEPOATHOCTb MPU3HAHMA CYAOM KOHKPETHOIO NNLA BNafiebLeM arperatopa U BO3HUKAK-
Liee HeloymeHue y y4acTHUKOB pbiHKa. Tak, npeacrasutenn 000 «fAHAeKc.Takcu» B pamKkax pasnny-
HblX apOUTPAXKHBIX 1eN HEOAHOKPATHO CCbINANNC Ha TO, YTO BNajienew, cepmca 3akasa Takcu “Gett”,
NPUHLUMUNBI PAbOTbl KOTOPOrO MAEHTUYHbI NpUHLMNAM paboTbl 000 «AHAeKc.Takcu», He bl npu-
3HaH BnagenbLem arperatopa, OfHaKo COOTBETCTBYIOWMA A0BOA NOAAEPKKN B CYAaX He HaxoauTe

% OnpepeneHue BTOpOro KaccauMoHHOTO cyaa obwei topucamkum ot 06.04.2021 no aeny NO 88-6702/2021. Cm. Takxe
onpepenexne BToporo KaccauMoHHOro cyaa o6ueit opucaukLm ot 27.01.2022 no geny N 88-1537/2022.

3 TocTaHoBneHne ApbutpaxHoro cyaa Cesepo-KaeBkasckoro okpyra ot 21.01.2020 no aeny N A53-15922/2019; noctaHos-
neHne TPUHAALATOTO apBUTPAXXHOMO anenfALMOHHOrO cyaa ot 26.02.2020 r. no geny NO A56-111312/2019; onpegeneHue
LllecToro KaccaLMoHHOrO cyaa o6ueit lopucankumum ot 01.02.2022 no geny N 88-1988/2022, 2-882/2021.

2 MlocTaHoBNeHue Ap6uTpaxHoro cyfa LieHTpanbHoro okpyra ot 10.01.2022 NO d10-6145/2021 no geny N° A68-1603/2021;
nocTaHoBneHne Ap6UTpaxHoro cyda [lanbHeBOCTOUHOTO Okpyra oT 22.09.2021 NO B03-4427/2021 no peny NO A73-
16600/2020; noctaHoBneHMe Ap6UTPaXHOro cyaa BoctouHo-Cubupckoro okpyra ot 14.05.2021 Ne ©02-1922/2021 no peny
NO A10-5005/2020.

3 Pewenne Ap6UTpaxHoro cyaa r. Mockebl ot 18.03.2022 no aeny NO A40-226783/21-84-1738; peluenne Ap6UTPaxHOro
cyaa . MockBbl 0T 03.02.2022 no geny NO A40-226774/21-130-1576; pelueHne Ap6UTPaKHOTo cyaa . MOCKBbI OT 29.12.2021
no peny NO A40-226772/21-148-1268.

% 1. 6.4 NULLEH3NOHHOTO COTNalLEHNs ¢ nonb3osatenem. CM.: Cutumobun. (2022, 17 asrycra). /luyeH3uoHHoe coanauieHue
C KOHEeYHbIM MoN1b308amenem MOBUbHO20 MpunoXerus «Cumumo6un». https://city-mobil.ru/oferta

% [lpoBepeHo 3MNupuyUeckum nytem. Mpu 3ToM Aaxe B CNyyae OTMEHbI 3aKa3a AeHEXHbIe CPeACTBA MHOTAA BO3BPALLAIOTCA
Ha KapTy He Cpa3y, a B TeueHue HECKONbKMX HEN.

% PeweHue Ap6uUTpaxHoro cyaa r. Mockebl ot 18.03.2022 no aeny NO A40-226783/21-84-1738; peluenne Ap6UTpaxHOro
cyna r. Mockebl 0T 03.02.2022 no aeny NO A40-226774/21-130-1576.
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(uTo B TO e Bpemsa, N0 MHEHWIO aBTOpa, ABNAETCA CNPABEA/MBbIM, TaK KaK B AEMCTBUTENbHOCTY
000 «letTakcu Pyc» cnefiyet paccMaTpuBaTh UMEHHO Kak BRajienbLa arperaropa).

Takum o6pa3om, HECMOTPS Ha BMOMHE KOHKPETHble MpM3HAKKU Bnajenbua arperatopa, chopmy-
NUpoBaHHbIE B 3aKOHe O 3alyuTe NpaB NOTPe6UTENen, OAHM U Te e Cyabl MOryT BbIHOCUTb NpPOTH-
BOMO/NOXHbIE PeleHns OTHOCUTENbHO HanuuuA NpaBoBOro CTaTyca BnafenbLa arperatopay OfHOro
1 TOTO e PUANYECKOro NULA (UMM He MPUMEHATb COOTBETCTBYIOWME HOPMbI B TeX fienax, e ux
NpUMeHeHue ABNAETCA 0UEBUIHbIM).

B pe3ynbTate 3a npegenamu 3aKoHa O 3awyuTe NpaB NOTPeGUTENER U ero creuuanbHbiX HOpM
06 OTBETCTBEHHOCTU BMafenbLeB arperatopoB, OCTAKTCA CYObeKTbl, ABAAIOWMECS BRafenbLamu
(onepatopamu) nnatchopm, HO He COOTBETCTBYIOLILAE XOTS 6bl OAHOMY U3 KPUTEPUEB, YCTAHOBNEHHbIX
a63. 13 npeambynbl 3aKOHa 0 3aluTe NpaB NOTPpe6bUTENeNd, TPUUEM 3aUacTyio NULb HOMUHAMBHO.

04HaKo KNtoueBbIM B 06nacT obecneyeHns 6anaHca MHTEPECOB NOTPeGUTENeid 1 APYruX yuacT-
HUKOB UMGPOBOrO PbiHKA [OMKHO BUANTCA AaXe He CTONbKO efuHO06pasne CyaebHON NpaKTUKM
B YacTM NpuU3HaHWA Bnagenbues (onepatopos) nnathopm BRagenbuamu arperatopos, CKOMbKO
HEO0OX0AMMOCTb NPUHLMANANBHOTO U3MEHEHNA NOAX0AA K ONpeaeneHnio NpeaenoB UX OTBETCTBEH-
HOCTW nepeq notTpe6utensamu.

[pesensi 0TBETCTBEHHOCTH BAaAEbLEB arperaTopoB nepej norpeﬁmemmu no npasy P (]

OTBETCTBEHHOCTb BNAfeNbLEB arperaropos, yCTaHOBNEHHasA 3aKOHOM O 3aluTe Npas NoTpe6u-
Teneil. [lelicTBylowiee 3aKOHOAATENbCTBO NpPeAyCMATpUBAET JOBOMbHO OTPaHUUYEHHYI0 OTBETCTBEH-
HOCTb CyObeKTOB, ABNANLWMXCA BNafeNnbLamu arperatopos.

Bnapenew arperatopa MOXeT 6bITb NPUBEUEH K FpaXaaHCKO-NPaBOBOM OTBETCTBEHHOCTY 3a fiel-
CTBUA NPO/ABLA (MCMONHUTENS) TONKO B ABYX CNyUasX, CBA3AHHbIX MCKNIOUYUTENBHO C NpeaocTasne-
HMeM NOTPe6UTENI0 HefOCTOBEPHON UMM HENoNHOW MHdOopMaLK o ToBape (ycnyre)®:

1) ecnu BnagenbLem arperatopa He 6binn cobntoaeHbl TPEHOBAHNA O JOBEAEHUM 40 CBEAEHNUS
notpe6utens nHdopmaumm o cebe 1 npoaasue (ucnonHuTene) B nopsake n. 1.2 cT. 9 3akKoHa o 3aum-
Te npaB noTpe6utenein;

2) ecnu Bnagenew arperatopa u3MeHseT NpefoCcTaBneHHylo eMy MHdopMaumio o ToBape (ycnyre),
NpenocTaBneHHyI0 NPoAaBLOM (MCNONHUTENEM) U COAEPXKALLYIOCS B NPEANOKEHNM O 3aKM0UeHUN
J0roBopa ¢ notpeburenem,

[Tepeoe ocHosaHue 06yCNOBNEHO NONOXEHWUAMN M. 1.2 CT. 9 3aKOHA 0 3awuTe Npas NoTpedUTENeil,
KOTOPbIA 06513bIBAET BNafeNblLeB arperatopoB AOBECTU [0 CBefeHUs noTpebuteneil MHhopma-
umio 0 cebe n npoaasue (MCNonHuTENe): HaUMEHOBAHWE, MECTO HAXOXIEHUS, PEXUM PaboTbl 1 np.,
a Take 06 UMEIOLMXCA U3MEHEeHNsAX B YKa3aHHOW WHopmaLum. CooTBeTCTBYIOWAs MHDOpMaLMS
AOMKHA BbITb JOBEAEHA 10 CBEAGHUS NOTpebuTeneil nyTem ee pa3melleHus Ha canTe arperatopa
WK ero CTPaHULLE, B TOM YNCNe B BUAE CChINKN Ha CainT npoaasuia (ncnonnutens)”. OTcyTcTBUE TaKOM
uHdopmauuu GyaeT ABNATLCA HapyleHnem®,

¥ CMm., Hanpumep, onpeneneHie TPeTbero KaccaumoHHOro cyaa obuieil pUcAMKLMK oT 11.08.2021 no aeny N 88-10378/2021,
2-2760/2020, B KOTOPOM CyA, paccmaTpusas Tpe6oBaHus notpe6utens k 000 «HAeKCTaKcU», He COCNANCs Ha HOPMbI
3akoHa 0 3awuTe Npas NoTpe6uTeNeil 0 BNagenble arperatopa B NpuHLune.

% 11,24 cT. 12 3aKoHa 0 3alLuTe NpaB noTpedbuTeneil.

»  A63.1n.21cT. 12 3aK0Ha 0 3alLuTe NpaB noTpedbuTenei.

% A63.3 n.2.1cT. 12 3aK0Ha 0 3aluTe Npas noTpebuTenei.

“ AG3.1n.21CT. 12 3aKoHa 0 3aluTe npas notpe6utenen.

2 PeweHue Ap6UTpaxHoro cyaa KemepoBckoit o6nacty ot 18.09.2019 no aeny N° A27-11661/2019.
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Kak ykazan ApbutpaxHblii cyn MOCKOBCKOrO OKPYra, 3aKOHO/ATeNIbCTBOM He YCTAaHOBNEH KOH-
KpeTHbIA CNOCo6, MecTo, NPOAOMKNUTENbHOCTb, pa3mep WpKUdTa UM WHble YCNOBUS AOBEAEHUS
[0 noTpe6buTens MHdopMaLMK 0 BNaenblie arperatopa u npogasue (ucnonHutene). CnegosaresnbHo,
BnajieneL, arperatopa Bnpase CaMOCTOATENbHO ONpPeAen1Tb Cnocob fOBeAeHIUs COOTBETCTBYIOLWEN
WHopmaLmm 1o noTpebuTeNnen, KOTOPbI NO3BONUT UM 6ECNPENSTCTBEHHO BOCMPUHATL YKa3aHHYH
UH(opMaLmio®,

Cyne6HOI NPaKTMKOW 6binK BbIPAGOTaHbI CeAyloLMe KpUTepUM OLEHUBAHUA COOTBETCTBMA WUH-
(hopMaLMOHHbIX PeCYpCoB, NPUHAANEXALLMX BNAAENbLY arperatopa, yka3aHHbIM Tpe6OBaHNAM:
= UHDOPMALMS FOMKHA JOBOAUTLCA 40 CBEAEHUA NOTPE6UTENSA B HAMNAAHON M JOCTYNHOW (hopMme,

a TaKke YuuTbIBaTb TEXHUUECKME 0COGEHHOCTI onpefeneHHbIX HOCUTeNel*, Npyu 3TomM nog Ao-

CTYMHOCTbIO MOHUMAETCA OTCYTCTBME HEOOXOAMMOCTU COBEPLIEHUS KAKUX-NOO CreLmuanbHbix

AeicTBuit (Hanpumep, nepexoaa no ccbinke)s;
= Y NOTPebuTeNns He AOMKHO BO3HUKATb COMHEHUS, UTO YCNyra 6YfeT OKa3aHa He arperatopom*e,

Tak, Cyn onpefenun Kak HapylweHue 3aKoHa O 3aliuTe NpaB notpebuTenein AeNCTBUA Bnafenb-
LA arperatopa, KOTOPbIi yka3an MHGOPMALMK0 06 MCMONHUTENEe HA CBOEM O(ULMANbHOM CalTe,
HO NpW 3TOM He yKa3an ee HENOCPeACTBEHHO B CAaMOM MOOGUbHOM NMPUIOKEHUM, KOTOPOE MUCMOMb-
3yI10T noTpebutenn”.

B cBoto ouepenp, ecnu MHGOPMALMA 06 UCNOAHUTENE [OCTYNHA B MOGMIbHOM MPUNOXEHUM
BNaJieNbLa arperatopa, kak 310, HaNpuMep, CAeNaHO B NPUOKeHUN «HAeKc.Takcu», TpeboBaHUs
n. 1.2 cT. 9 3aK0Ha 0 3aLuTe NpaB noTpebuTteneil 6yayT Npu3HaHbl CO6M0AEHHbIMU®, [IpUMEUATENbHO,
YTO HaNMuKe COrMalIeHNi ¢ MCNONHUTENSMMA, BO3NAraloLnX 0653aHHOCTb N0 A0BEAEHUIO HeobXoau-
MbIX CBEAEHW [0 NOTPe6UTENs Ha MCMONHMTENeN, CNpaBefNuBO He NPU3HAETCA CyAamu cobnioge-
HUeM YKa3aHHbIX Tpe6OBaHMIA®,

B csot0 ouepedb, mopoe ocHosaHue No CBOEMY NPaBOBOMY CMbICTY ABAAETCA Hanbonee 6nus-
Kum ¢ npuHuunom “safe harbour” (B nep. ¢ aHm. — NPUHLMN «TUXOW raBaHM»), YCTaHOBNEHHbIM
B POCCMICKOM M aMepUKAHCKOM 3aKOHOAATENbCTBE B OTHOLEHUM NHAOPMALMOHHBIX NOCPEAHNKOB,
KOTOPbIA 3aKNIOUAETCA B MCKMIOUYEHWUN OTBETCTBEHHOCTM NOCPEAHMKA 32 MaTepuansbl, HapyLaroLme
aBTOPCKUE NPaBa, eC OH He OCYLLeCTBAAET UX U3MeHeHne™ . CyaebHble CMOpbl N0 3TOMY OCHOBaHUIO
CBOAATCA K A0KA3bIBAHUIO A€CTBUIA BNafieNbLia arperatopa no M3MeHeHno nHdopmaLun o Topape
(ycnyre), npegocTasnenHoi npoaasLom (ucnonHutenem). Mpu HefOKA3aHHOCTH (haKTa U3MEHeHNA
BNaesnbLieM arperatopa CBefeHui, NpeaoCcTaBaeHHbIX eMy NPOAABLOM U COAEPALLMXCA B NPeAno-
KEHWUW 0 3aKMIOYEHNM JOTOBOPA KyNNU-NPOJaXM, Cyabl OTKa3blBaKOT NOTpebUTENsM B Ucke™.

% TlocTaHoBNeHMe ApBUTpaXxHOro cyaa MockoBCKoro okpyra ot 25.05.2020 NO 105-6680/2020 no seny N A40-73679/19-153-440.

“ 1. 44 noctaHosnenusa Mnexyma BepxosHoro Cyna PO ot 28.06.2012 N2 17 «O paccMOTPeHnn cyaamn rpaxaaHckux aen
Mo cnopam o 3aLLuTe Npas NoTpeduTenen.

% OnpegeneHue LLlecToro KaccaunoHHOro cyaa obLiei topucaukLum ot 01.12.2020 no aeny NO 88-22477/2020.

% Tamne.

“ TocTaHoBneHNe [leBATOro ap6UTPaXHOro anennaLMoHHOM cyaa ot 20.05.2021 NO 09AM-19630/2021 no geny NO A40-
234424/2020.

“  TloctaHoBneHue Ap6uTpaxHoro cyaa MockoBckoro okpyra ot 19:11.2019 N2 ®05-19950/2019 no seny N A40-72718/2019.

“  TloctaHoBneHue Ap6uTpaxHoro cyaa BoctouHo-Cu6upckoro okpyra ot 14.05.2021 NO 02-1922/2021 no peny NO A10-
5005/2020.

% Cm.: cT. 12531 TK PO; 3akoH 06 asTopckom npase B uudposylo 3noxy CLLA (Digital Millennium Copyright Act, Pub. L.
No. 105-304 (1998), https://www.govinfo.gov/app/details/ PLAW-105publ304).

S AnennAuMoHHOe onpedeneHue TBEPCKOTO PaiioHHOrO cyfa ropoga Mockebl oT 22.09.2021 nmo geny NO 2-135/2021,
11-139/2021.
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Pe3lomupys, cnegyeT COrnacuTbcs C BbiBoAOM A.W. BbluKoBa, KOTOPbIM OTMETMS, UTO, COMMACHO
AeiicTBytOLEMY 3aKOHOAATeNbCTBY PO, «rnaBHan 3afjaua arperatopa 3akniouyaetcs B KOPPEKTHOM
1 CBOEBPEMEHHOM PACKPbITUM WHGOpMaLUK 0 cebe, NPoaaBLAX/UCMONHUTENAX U NpeAnaraeMblX
MMM TOBapaXx U ycnyrax, a Takxe ee 06HOBEHUN B TeUeHWe 0JHOI0 Pabouero 1HA C MOMEHTa ee Nony-
UeHMS UIN U3MEHEHMAY, B CBA3N C UeM OTBETCTBEHHOCTb BNafieNbla arperatopa AeUCTyowWwmum pe-
ryNUPOBaHMEM OrPAHNUNBAETCA TONbKO TEMI YOBITKAMU, «KOTOPbIE ObINKU NPUUUHEHBI NOTPEOUTENIO
HapyleHWeM ero npaBa Ha NONYYeHMe NOMHOW U JOCTOBEPHOM HGOPMALMK NO BUHE arperatopa»
(Bychkov, 2019; Markelova, 2021). CnefiyeT OTMETUTb, YTO UMEHHO 3TO U3HAYANbHO U BbINO LENbIO aB-
TOPOB 3aKOHONPOEKTA, B MOACHUTENbHOM 3aNKUCKe K KOTOPOMY 06palLAeTCA BHUMAHWE Npex/ae BCero
Ha «Hecob/IofieHne TakumMi CybbekTamu npas notpebutenei Ha HGOpMaumio o npoaaste (3roto-
BUTeNe, UCTIONHUTENE), Peani3yemblX TOBapax U NpeanaraeMbix ycnyrax».,

113 6yKBanbHOro TONKOBaHWSA PAacCMOTPEHHBIX NOMOXEHWI 3aKOHA CneayeT, uTo ecnu Bnagenel
(onepartop) untposoit NNatThopMmbl COOTBETCTBYET NPU3HAKAM BNajIeNblia arperatopa, yCTaHoBNeH-
HbIM 3aKOHOM O 3aluuTe npaB NoTpebuTeneid, To OH B NO6OM Cyyae He GyAeT HEeCTU OTBETCTBEH-
HOCTb 33 JIeCTBMA NPOAABLOB (UCnonHuTene).

3aBepLuas paccMOTPEHE OTBETCTBEHHOCTV BNafenbLieB arperatopoB COMacHo AeNCTBYIOLIEN peaaK-
LK 3aKoHa 0 3aLuuTe NPaB NoTPeduTENe, HeO6X0AMMO OTMETHTD, UTO C BCTYNNEHNEM B CUNY U3MEHEHWA,
npeaycmoTpeHHbix PegepanbHbiM 3akoHOM 0T 01.05.2022 N2 135-03 «O BHECEHUN U3MEHEHNS B CTaTbio 16
3akoHa Poccuickoit Oeaepaumm «0 3awyTe NpaB noTpeduTeneiy, ¢ 1 ceHTa6ps 2022 I. BbileONUCaHHbIE
OCHOBAHUA UX OTBETCTBEHHOCTU JONOMHATCA ele OfHUM: BAafeNbLbl arperatopos Tenepb byayT oTBe-
yatb Nepes NOTPEOUTENAMU 1 3a YObITKM, MPUUMHEHHDIE UM B PE3YNbTATE BKNIOUEHUSA B AOrOBOP HeAoNy-
CTUMBIX YCNOBMIA. HOBENMbI YNOMAHYTOO 3aKOHa NPeayCMaTpPUBALOT 3aKPbITbIi NepeUueHb HeoNYCTUMbIX
YCNOBMWIl I0TOBOPA, K KOTOPbIM OTHECEHbI B TOM UMCAe YCNOBMUS, NPeNOCTaBNAoWLMe BNafenbly arperato-
pa NpaBo Ha 0OJHOCTOPOHHNI OTKA3 UMM OAHOCTOPOHHEE U3MEHEHUE YCNOBMIA 0643aTeNbCTB Nepes Nofb-
30BaTeNAMH, YCNOBUA, COAEPKALLME OCHOBAHMSA AOCPOYHOTO PACTOPKEHUS [OTOBOPA NO TPebOBaHMIO
BMaJeNbLia arperatopa, YCroBus, OrpaHMuNBaIOLNE UK UCKAOUALOLLME €r0 OTBETCTBEHHOCTb M Np.%

Kak pa3bscHaeT PocnoTpebHaa3op, «npeaycMOTPeHHbIE 3aKOHOM U3MEHEHUS 0C060 3HAUMMbl
B HbIHELIHUX YCNOBUAX, KOFAA NOTPebUTeNb CTAHOBMTCA 60nee yA3BMMbIM Nepes HeA06POCOBECTHbI-
M IKOHOMUYECKMMI areHTaMu 1 B CBA3M C 3TUM HY)XAAETCA B AONONHUTENbHOM 3awwuTen™. B cBOIO
ouepefb, NpsAmMoe ykazaHue B Hopmax QefepanbHoro 3akoHa ot 01.05.2022 N2 135-®3 Ha BnaaenbLes
arperatopoB CBUAETENbCTBYET O BHUMAHUN 3aKOHOAATENS K JEATENbHOCTU YKa3aHHbIX CYObEKTOB
U UX OTHOLIGHUAM C NOTPEGUTENAMN U MOXET PAacCMATPUBATLCA KaK OAHO U3 NPOABNEHUI TeHAEH-
LM pacliMpeHns npeaenos OTBETCTBEHHOCTU BAJeNbLEB arperatopos, He06X0AUMOCTb KOTOPOTO
060CHOBbIBAETCA B HACTOALLEM UCCNEA0BAHNN.

OTBETCTBEHHOCTb BNAieNbLEB arperatopoB, YCTaHOBNEHHas N. 18 noctaHoBnenus MneHyma
BepxosHoro Cypa P® ot 26.06.2018 NO 26. [pumeuaTenbHo, UTo ewe [0 3aKpenneHus B 3aKoHe

2 TosicHNTeNbHas 3anucka K NpoexTy defepanbHOro 3akoHa «0 BHECEHUM U3MeHeHWil B 3akoH Poccuiickoit Denepauum

“0 3awwmTe NpaB notpe6uTeneii”» (3akoHonpoekt N2 126869-7). https://sozd.duma.gov.ru/download/14A92C2B-2B52-44B6-
9145-4CA51DB8BB66

5 Cm.: cT. 1 OepepanbHoro 3akoHa ot 01.05.2022 N2 135-(3 «O BHeceHUM U3MeHeHNs B CTaTbto 16 3akoHa Poccuitckon Qege-
pauum “0 3awuTe npae notpebutenen”, CobpaHne 3akoHofaTenbcTea Poccuitickoin Gepepaumm 2022, N2 18, cT. 3021.
OepepasnbHas cnyx6a no Haa3opy B ciepe 3awuTbl Npas notpebutenei u 6narononyums yenoseka. (2022, mai). O BHe-
CEHUN U3MEHeHWi B 3aKoH «O 3awuTe npas noTpe6uteneiy. https://www.rospotrebnadzor.ru/about/info/news/news_
details.php?ELEMENT_ID=21422
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0 3alLKTe NpaB NOTPebUTENEN CTaTyCa BNAeNbLEB arperatopoB, BO3MOXHOCTb NPUBEUEHIS TaKIUX
Cy6BHEKTOB K IPX/AaHCKO-NPaBOBOM OTBETCTBEHHOCTM TaKKe 06YCNaBAMBaNach UCKNIOUNTENbHO CTe-
neHblo NHGOPMIUPOBaHUA NOTPebUTENS.

Takas npaBoBas No3uuma cogepxutcs B n. 18 noctaHoBnenms MneHyma BepxosHoro Cyga PO
0726.06.2018 N2 26 «O HeKOTOpbIX BONPOCaX NPUMEHEHUA 3aKOHOATeNbCTBA O LOrOBOPE NEPeBO3KM
ABTOMOGU/IbHBIM TPAHCMOPTOM FPY30B, NACCAKMPOB U HAraxa 1 0 LOroBOpe TPAHCMOPTHOM IKCNeau-
Lun», B KOTOPOM ChOpMyNIPOBaHbI CEAYHoLLMe YCNOBMS OTBETCTBEHHOCTM L(POBOr0 NOCPESHNKa
nepes Naccaxmpom 3a Bpes, NPUUNHEHHbIN B NPOLLecce NepeBo3Ku:

= 3aK/KYeHne JOroBopa NepeBo3Ku OT CBOETO UMEHU, 60
= eCn U3 06CTOATENbCTB 3aKNOUYEHUs [OroBopa y J06POCOBECTHOMO rpaxgaHuHa-notpebute-
1A MOITIO CMOXWUTbCA MHEHWe, YTO AOrOBOP NepeBO3KU 3aKNoUYaeTca HenocpeAcTBeHHO C 3TUM

NNUUOM, a QakTUYECKUit NepeBO3uMK ABNAETCA ero PABOTHUKOM M6 TPETbUM NULOM, NpuUBne-

UEHHbIM K UCMONHEHWI0 06A3aTeNbCTB N0 NepeBo3ke.

Kak BepHo oTmeuaer E.b. Moay308Ba, BbipaboTaHHble MneHymom BepxosHoro Cyaa PO ycnosus Takoid
OTBETCTBEHHOCTU OCHOBbIBAKTCA HA «[06POCOBECTHOCTM CTOPOH W CyOGbEKTUBHOM BOCNPUATUN NoTpe-
6utens» (Poduzova, 2021), To ecTb (haKTUUECKM CBOAATCA K 0643aHHOCTI HAANEXALMM 06Ppa30M NPONH-
(hopmupoBaTh NOTPe6UTENd, Y KOro OH AEACTBUTENbHO NpuobpeTaet ToBap (ycnyry). AHaNOrMuHbIM
06pa3oM NOHNUMAIT YKa3aHHble NonoxeHua u apyrue yuewble (Markelova, 2021; Kuznetsova, 2019),
a TaKxe B 6ONbLIMHCTBE CBOEM U CaMM Cyfbl, KOTOPbIE OTKA3blBAKOT NOTPE6UTENAM B YL,0BNETBOPEHUN
NCKOBbIX TpeGOBaHMIA B Cyuae, eClM BNajenew, arperatopa obecneunn notpebutens Bceil HEOOXOAM-
MO MHOpMaLMen®, unn, Ha060POT, YAOBNETBOPSIOT WX, €CAIN Y NOTPE6UTENS MO0 CNOXMTLCA Npes-
CTaBNeHue, UTo ero KOHTpareHToOM ABNAETCA MMEHHO BRajenew, arperatopa®.

Takum o6pa3om, N0 CBOEMY NpaBoBOMY cMbicny no3uuus MneHyma BepxosHoro Cyga PO He BCTY-
naeT B NPOTMBOPEUNE C HOPMaMM 3aKOHa O 3alLuTe NPAB NOTPedUTENeN, HAYaBLW UM feCTBOBATL
yXe nocne nNpuHATMA yKa3aHHOro NoctaHoBneHus. lpeaenbl OTBETCTBEHHOCTU BNajenblLieB arpera-
TOPOB, YCTAHOB/EHHblE 3aKOHOM O 3aluTe Npas NOTPe6UTeNei, CTann ckopee CNeAcTBUEM HauaB-
weil ceoe hopmupoBaHue CyaebHONM NPAKTUKMN, HEXEAN NONOXKMAN HAUANO NPUHLUNNANLHO HOBOMY
noaxony.

B 3TOM CBA3M BURUTCA HENOTMYHBIM, UTO B OTAE/bHBIX AeNax CyAbl NPOAOMKAIT CCbINATLCA UCKIHO-
unTenbHO Ha N. 18 noctaHoBneHus Mnenyma BepxosHoro Cyaa P® o1 26.06.2018 N2 26, He NpuUMeHss
NPy 3TOM HOpPMbI 3aKOHa 0 3aLLMTe NpaB NOTPe6UTENeNl 0 BNaJeNbLax arperatopos”.

HecmoTps Ha CXOACTBO MPABOBOIO CMbICAA YNOMAHYTbIX NOMOXEHUIA NOCTAaHOBNEHUS TneHyma
BepxoBHOro Cyaa u HOpM 3aKoHa 0 3aluMTe NpaB NOTPe6UTENe, CyAbl 3a4aCTYH0 NPUMEHSAIOT NPABO-
BYI0 MO3MLMIO BBICWIEN UHCTAHLMM KaK CAaMOCTOATENIbHOE 0CHOBAHUE OTBETCTBEHHOCTU BNafenbLeB
arperaTopos, CyLecTByloLIee aBTOHOMHO OT 3aKOHa 0 3aluTe npaB notpebutenen. AHANOrUUHbIM
06pa30M yKa3aHHbIe NONOXKEH NS PaccMaTPUBAIOTCA 1 B OTAENbHBIX HayuHbIX paboTax (Krasnova, 2022),
0ZHAKO TaKO NOAXOA BUANTCS He COBCEM BEPHBIM MO NPUUNHE TOFO, UTO NPU YCNOBUM COBIOAEHUS

% CM., Hanpumep: onpeenenine TpeTbero KACCcaLMoHHOTO CyAa obLel opucankuuy ot 11.08.2021 no geny NO 88-10378/2021,
2-2760/2020.

% Cm. onpepenexue CeabMOro KacCaLmMoHHOTO CyAa o6uieit lopucankLmm ot 09.01.2020 NO 88-672/2020. CM. Takxe onpege-
neHue LlecToro KaccaunoHHOro cyaa obueit lopucankuum ot 0112.2020 no aeny N 88-22477/2020.

¥ (M., Hanpumep: onpefenenune TpeTbero KAaCCaUMoOHHOrO CyAa obuiel opucankuuy ot 11.08.2021 no geny N° 88-10378/2021,
2-2760/2020; onpenenexue LecToro KaccaLMOHHOrO cyaa o6uei opucankuum ot 06.04.2020 no aeny N° 88-7055/2020;
onpegenexne CeabMoro KaccaumoHHOro cyaa o6uieit lopucankLm ot 23.01.2020 NO 88-972/2020 no aeny NO 2-2042/2019;
onpegenenne CenbMoro KaccaumoHHOro cyaa o6Lei pucaukumm ot 09.01.2020 NO 88-672/2020.
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BnafieNbliem arperatopa Tpe6oBaHui u. 1.2-1.3 cT. 9 3aKoHa 0 3aluTe NpaB NoTpe6UTeNnen o Hapne-
Xalem UHAOpMUPOBAHUM NOTPe6UTENS Y HEr0 B MPUHLMNE HE MOXET «CIOXUTbCA MHEHWNE, UTO J0-
rOBOP 3aK/OYAETCH HENOCPEACTBEHHO C Bafenblem arperatopa»®, CcbiNka Ha UHOE, OUEBUJHO,
CBUAETENbCTBOBANA 6bl 0 HEOOPOCOBECTHOCTH, @ TOUHEE — O HEOCMOTPUTENBHO NOTPEbUTENS.

B pe3ynbrate B POCCUICKON NpPaBOBON cucTemMe (hOpMUPYeTCs ABa NapanenbHbIX «CTPUMAn
cyne6HOM NPAKTUKW: OfHM PelleHns OCHOBbIBAKOTCA Ha u. 1.2-1.3 CT. 9 u u. 21 cT. 12 3aKoHa 0 3a-
LWyTe NpaB nNoTpe6uTenei, a Apyrue — Ha NonoXeHusx n. 18 noctaHoBneHus MneHyma BepxoBHOro
Cyna PO 07 26.06.2018 N2 26. Tora Kak Ha camoMm fiene npaBuibHee 6bino 6bl MCNONb30BATh YKa3aH-
Hble MONOXEHMA BO B3aUMOCBA3M ApYT C APYrOM.

BBMAY OTHOCUTENbHOM HOBU3HbI NONOXEHUI 3aKOHa O 3aluuTe NPaB NOTpebUTeNnen o BnagenbLax
arperaTtopos, NONOXeHUs noctaHoBneHus MneHyma BepxosHoro Cyaa PO ot 26.06.2018 NO 26 mor-
N 6bl NCNONB30BATLCA B KAYECTBE PA3bACHEHUA TOrO, B KAKMX Clyuyasx WHGOPMaLMs 0 poiu Bna-
Aenblia arperatopa B OTHOLEHMAX MEXIY UCNONHUTENeM U noTpebutenem ABNAETCA JOBEAEHHON
[0 NocneaHero Hagnexallum obpasom. Tak, B O4HOM U3 1eN BO3NOXEHNE OTBETCTBEHHOCTM HA Ba-
Aenblia arperatopa Takck “Uber” 060CHOBbIBAETCA CYA0OM TeM, UTO NPefOCTaBNEHHbIN NoTpebuTenio
aBTOMO6Ub «UMEN OKPACKy, CXOMYI0 MO CTUNI0 C WHTEpthencoM COOTBETCTBYIOLIEr0 MOBUIbHOMO
npunoxeHus»®, COOTBETCTBYIOLME BbIBOAbI HAPAAY C NONOKEHUAMU N. 18 NnoCTaHOBNEHUs MneHyma
BepxosHoro Cyga PO o1 26.06.2018 N2 26 Mornu 6bITb UCMOMb30BAHbI YYACTHUKAMM PbIHKA NPU TONKO-
BaHMM NONOXeEHUS u. 1.2-1.3 CT. 9 3aKoHa 0 3alLuTe NpaB NOTpebUTENen, OAHAKO B YKasaHHOM fene,
KaK 1 BO MHOTUX APYruX, CYA Ha 3TM HOPMbI HE CCbINANCSA, UTO JeNaeT NPUMEHUMOCTb TAKMX BbIBOLOB
K HOpMam 0 BNagenblie arperatopa Ans HenpoeccuoHanbHbIX Y4aCTHUKOB rPaXAaHCKoro 060poTa
He TaKoN 0YeBUAHOMN.

B kauecTBe npumepa MUCMOMb30BaHUSA YNOMAHYTLIX HOPM 3aKOHa O 3aluTe NpaB noTpedbutenen
BO B3aWMOCBA3M C pa3bAcHeHUaMu NMneHyma BepxosHoro Cyaa PO MOXHO npuBecTu onpeaeneHue
BoCbMOT0 KaccalloHHOTO cyaa obiei pucankumm ot 08.02.2022 NO 88-3094/2022. Mpeactapnsercs,
UTO MMEHHO B TaKOW CBA3KE OHU W JAOMKHbI MCMONb30BATbCA CyAaMU B MOTUBUPOBOUHOM UYacTh cy-
JIe6HbIX aKTOB.

O6paluas BHMMaHWe Ha Npo6nembl Cyae6HOIM NPAKTUKK, TaKKe CNefyeT 0TMETUTD, YTo Npobnema,
KOTOPas CyLLeCTBYeT KaK B OTHOLIEHWI NPU3HAHMA OJHOIO M TOTO Xe N1 BnajenbLem arperatopos
(cm. pasgen 1.2 HaCTOAWETO UCCNENOBaHUSA), CYLECTBYET TaKKe U B OTHOLEHNN NPU3HAHUA AOCTa-
TOYHbIM MH(OPMUPOBAHMSA NOTPEOUTENS COMNACHO N. 18 yNOMAHYTOrO NocTaHoBNeHus MneHyma. Tak,
Mocropcyn B ogHOM u3 fien B mapte 2021 . npu3Han, uto B pesynbrarTe COBEPLIEHUs 3aKa3a B nNpu-
noxeHuun «IHaeKc.Takcu» y NoTpebuTens He BO3HWUKAET [OrOBOPHbLIX OTHOLIEHNI NEePEBO3KMN C BNa-
AenbLem cepBuca BBUAY TOrO, YTO NOTPEOUTEND JOMKHBIM 06pa3om NpoMHGOPMMPOBAH 06 3TOM
B NpUNoXeHnn®, a B Apyrom fene, pacCMOTPEHHOM NETOM TOrO e rofia, Ha060pPOT, yKasan, uTo y no-
Tpebutens CNOXMUNOCb MHEHWE O TOM, YTO JOroBOP NEPEBO3KW 3aKMIOYAETCA UM HENOCPeACTBEH-
Ho € 000 «fHaekc.Takcuy», B CBA3N C uem yaoBneTBopun Tpe6oBaHusa K 000 «SHgekc.Takcu»®', 31o
elue pa3 noaTBepkaaeT OTCYTCTBME €AMHOIO NOAXO0AA B ONpeseneHnmn BnajenbLes arperatopos n nx
00513aHHOCTEN B CyIeOHON NPaKTUKe.

%8 1. 18 nocraHosnexus Mnenyma BepxosHoro Cyaa PO o1 26.06.2018 N2 26 «O HeKOTOPbIX BOMPOCaX NPUMEHEHNUS 3aKOHO-
JaTenbCTBa 0 OrOBOPe NepeBO3KN aBTOMOOUNbHbIM TPAHCMOPTOM rpy30B, NACCAKUPOB M 6araxa n 0 JOroBOpe TPaHC-
NOPTHON 3KCNEAULUN».

% OnpegeneHue YeTBepTOro KaCCaLMOHHOTO CyAa o6wed pucankumm ot 22.07.2021 no aeny NO 88-12024/2021.

60 AnennsumoHHoe onpefeneHne MockoBCKOrO FopOACKOro CyAa oT 24.03.2021 no aeny N@ 33-12133/2021.

' AnennsumoHHoe onpeseneHre MockoBCKOro ropofckoro cyaa ot 12.08.2021 no geny N2 33-32624/2021.
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Moasoas UTOr, HEO6XOAMMO OTMETUTb, UTO MpaBoBas NO3uLKsA, BbipaboTaHHas lneHymom
BepxosHoro Cyaa PO B nyHKTe 18 nocTaHoBAeHMN OT 26.06.2018 NO 26, 0MKHA pacCMaTpUBaTb-
CA U NPUMEHATbCA BO B3aMMOCBSA3M, a He MapanienbHO MK OTAENbHO OT HOPM 3aKOHa 0 3a-
WNTe NpaB noTpe6uTeneil o BNafenbLax arperatopoB. B 4aCTHOCTH, CO CCbINKOM Ha YKa3aHHOK
NYHKT MOXET OnpeaenaTbca cobnofeHne nnu HecobnfeHne BagenbLem arperatopa Tpe6o-
BaHWIl 0 [OBeAeHNN 0 CBeAeHUs noTpebutenen uHdopmaumn o cebe u npoaasLe, a UMEH-
HO |0CTATOYHOCTb 06bemMa Takoi UHdopmaLuu (cneayeT nu U3 Hee, 4To 4OTrOBOP 3aKNIOUAETCA
C NpoAaBLOM (MCNONHUTENEM), A He C BNafieNnbLiem arperatopa)  KOppekTHOCTb cnocoba ee f10-
BefieHns Ao notpebutens.

BbiBOAbI 0 Npeienax OTBETCTBEHHOCTH BNafieNnbliax arperatopos no npasy PO u HeobxopumocTu
ee pacumpenus. Mo MHeHuo PocnoTpe6Haa30pa, 3anoxeHHas B 3akoHe 0 3aluTe Npas notpedu-
Tenei Mofienb OTBETCTBEHHOCTM BNaJieNbLEB arperatopoB 06ecneunBaeT JONONHUTENbHYIO 3alUUTY
notpe6butenen. C aTUm TPYAHO HEe COTNACUTBCS, OAHAKO «AOMONHUTENbHAAY 3alKUTa JANeKO He Bee-
rNa TOXAECTBEHHA 3alLUTe «0CTATOUHONY.

Bonpoc 0 npegenax oTBETCTBEHHOCTU BNafenbLEeB arperaTopos ABAAETCA OAHUM M3 Hanbonee
CMOPHbIX B KOHTEKCTE NPo6aeMbl 3aWMTbl NpaB NoTpebuTeneil B uMpoBoi cpefe, uTo NoaTBEpXKaa-
eTca abCoNOTHO NPOTUBONONOXHON NPABONPUMEHUTENBHON NPAKTUKON He ToNbKO B PO, HO 1 B Apy-
rux crpanax (lvanov, 2019; Pleshanova, 2019)%.

B poccuiickon lopuanyeckoi AOKTpUHe npeobnafaeT MHeHWe 0 Heo6XoAUMOCTM pacliupeHus
npefenos 0TBETCTBEHHOCTY BNadenblies arperatopos (Krasnova, 2022; Adamenko et al.; Markekova,
2021; Poduzova, 2021; Suvorov, 2019).

Tak, no MHeHuio A.K. TybaeBon, «HOBENNbl 3aKOHa O 3alMTe NpaB NoTpedutener, CBA3aHHbIe
C OTBETCTBEHHOCTbIO BNajeNblLieB arperatopa MHGopmauun o ToBapax (ycnyrax), He obecneunnu
[OMKHOTO YPOBHA 3aWMTbl Npas notpebutenei» (Gubaeva, 2020). Mpu 3TOM OTMEUAETCH, UTO «B
CTapoii pefakumMu 3aKoH Nyulle 3alniLan noTpedutener, NOCKONbKY CyAam Haao 6bino YuuTbIBATb
IKOHOMMUECKYI0 LieNb NOTPe6UTENbCKOro JOF0BOPA, CYWHOCTb OTHOLWEHNI YUaCTHUKOB OTHOLIEHNIY»
(Dolgov, 2021; Poduzova, 2021; Suvorov, 2019; Deryugina, 2018). CTOPOHHWKY TaKOro N0AX0AA BUAAT Lie-
necoo6pasHbiM YCTaHOBNEHME Cy6CUANAPHON OTBETCTBEHHOCTM BNajie/ibLieB arperatopos no caen-
Kam, COBepLUaeMbiM Ha UX nnatdopme (Dolgov, 2021; Poduzova, 2021; Suvorov, 2019; Deryugina, 2018),
6onee T0ro, Ha onpeneneHHbIX YCNOBUSAX C ITUM 6bININ COTNACHBI U CAMi NPeACTABUTENN KPYNHENLWMX
arperatopos®. B cBOl0 ouepefb, B OTAEMbHbIX PabOTax U BOBCE BCTPEUAIOTCA NPELIOKEHUSA O CONU-
JlapHOI OTBETCTBEHHOCTY BNa/IeNbLEB arperatopos v NpoaasLos (ucnonuuteneir) (Semyakin, 2020),
YTO, OAHAKO, BUAUTCA UPE3MEPHbIM.

B TO Xe Bpems HekoTOpble UCCNefoBaTeNny BbiCKa3blBAKT ONAaCeHUAA OTHOCUTENbHO TEHAEHLUM
No BO3NMOXEHUIO HA BNajenbLeB arperatopoB MNONHON WM YACTUYHOW OTBETCTBEHHOCTU MO OMO-
Cpe/iyeMblM UMV CIeNKaM ABNAETCA OWN6OUHON 1 Aaxe onacHoi (Kuznetsova, 2019). Npepcrasnaetcs,
UTO3TOMOXETOHbITbCBA3AHOCOCTPEMIEHNEMHECO31aBaTbA0NONHUTENbHBIX63PbEPOBIUO6PEMEHEH NI

6 TapaHT.py (2021, 30 HoA6psA). UHpopmayus GedepanvHoli cyw6bl o HAO30PY 8 Chepe 3awumbl pas nompe6umenet
u 6nazononyyus yenoseka om 26.11.2021 «0 npasax nompe6umerel 8 OHU pacnpoomx U akyuu “depHas namHuya”».
https://www.garant.ru/products/ipo/prime/doc/403014965/

6 B yKa3aHHbIX HayuHbIX CTaTbsX AaHHas Npobnema 0603HaueHa Ha NpuUMepe pasnnuHbIX NOAXOAOB K ONpPeneneHuio npa-
BOBOFO CTaTyca arperatopa Takcu “Uber”.

6 CKpbIHHMKOBA, A. (2020, 30 ceHTABpS). Azpecamopbi Makcu NPedNoXuU Nepenoxump Ha HUX Yacmob pacxodos 3a AT,
PBK. https://www.rbc.ru/technology_and_media/30/09/2020/5f7336bf9a7947ef128d355d
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ANA YYaCTHUKOB pbiHKA. OfHAKO B 3TOM KOHTEKCTE Henb3A He cornacuTbes ¢ A.A. MapkenoBoid, KoTo-
pas cnpaBefnuBO 3aMeyaeT, YTo «NpaBo AOMKHO OTAABATb NPUOPUTET XKU3HU U 300POBbI0 NOTPE6M-
Tenei nepejl MMyILIECTBEHHbIMI MHTEpecamu Komnanuiy» (Markelova, 2021).

Mo pe3ynbTaTaMm M3yueHUst AOKTPUHANBHbIX NOAXOAOB M NpPABONPUMEHUTENIbHON NPaKTy-
KM XoTenocb 6bl OTMETUTb Crepyiolilee. 3aKkpenneHHas B 3aKoHe O 3alWuUTe npas noTpebutener
KOHCTPYKLNSA OrpaHYeHHOCTH npefenos (0CHOBAHWIA) OTBETCTBEHHOCTYU BNajeNblEeB arperatopos
BUAMTCA HECMPaBeANUBON U Hapylwalowen 6anaHC MHTEPECOB He TOMbKO NoTpe6uTeneil u 6usHe-
Ca, HO 1 OHNaWH- 1 othnanH-peTennepos. COrNACcHO MapKETUHIOBbIM UCCNEA0BAHNSAM, POCT PbiHKA
e-commerce B 2021 1. coctaBun 6onee 90 % no KONNUUecTBy 3aka3os (1,6 Mpa) n 6onee 45 % B eHex-
HOM 3KBUBaneHTe (3,9 TpnH py6.)®. HecMoTpsa Ha TO UTO B CPABHEHUN C O(NANH-TOProBNEN PbIHOK
e-commerce B P) noka He CToMb Pa3BUT, OUEBUAHO, UTO B 6RMKANLLIEM BYAYILEM CUTYALMA U3MEHNT-
€. YunTbiBas 3HAUNUTENbHO BO3POCLIYIO PONb LUPOBbIX NNATGOPM B IKOHOMMKE B LLENOM W Ha no-
TPe6UTENbCKOM PbIHKE B YaCTHOCTH, CYLECTBYIOWMA MMMYHUTET UX BafenbLes OT OTBETCTBEHHOCTH
3a fIeiCTBMSA NPOAABLOB M UCMONHUTENeN, Ae-(haKTo ABNSAIOWMNXCS UX GU3HEC-NapTHepamu, He Co-
OTBETCTBYET CYLECTBY IKOHOMUUECKUX OTHOLIEHMI MeXAY YKa3aHHbIMU Cy6beKTaMu U He OTBeUaeT
06LUECTBEHHbIM UHTEpECAM.

Buauntca oueBMAHbIM, UTO Npefenbl OTBETCTBEHHOCTY BIafeNbLa arperatopa He J0MKHbI OrpaHm-
unNBaTbCA OAHUM NI NPeAoCTaBNeHNeM NoTpe6buTento Bceit HeobxoauMoii nHdopmauumu. Bnagenel
arperatopa B OnpeAeneHHbIX Cyyasnx AOMKEH OTBEUATb 3@ CBOUX GU3HEC-NAPTHEPOB, OKA3bIBAIOLLMX
NOTPeBUTENAM YCAYTi MW NPOAAIOLLMM UM TOBAPbI.

WHTepecHo, uTo B OTAENbHbIX HAYUHbIX NYOAMKALMAX pacliMpeHne npeaenos OTBETCTBEHHOCTH
yKa3aHHbIX CyObEKTOB Npeanaraetcs 06ecneynTb No MOJENM ACNNKTHON OTBETCTBEHHOCTH.

[laHHbIiA noaxofd, 060CHOBbIBaeMblin A.A. MapkenoBoW, 0CHOBbIBAETCA Ha NPU3HAHUKM BNafeNb-
LieB arperatopoB PakTUUeCKUMIU UCNONHUTENSMI U NPUMEHEHUN K HUM CT. 1095 TK PO 06 oTBeT-
CTBEHHOCTW 3a Bpefl, NPUUMHEHHDBIN XN3HU W 3[0POBbI0 NOTpebUTENs, a Takxke cT. 1068 TK PO
06 OTBETCTBEHHOCTM IOPUANYECKOTO NILLA 33 AeNCTBUA NPUBNEUEHHBIX UM NUL, — BBUAY HaNNuus
(haKTUUECKOro KOHTPONs Bnajenbla arperatopa 3a npogasuamu (ucnonuutenamm) (Markelova,
2021). OgHako B OTAMUME OT 3anajHblX NPaBONOPAAKOB, [ OTOXAECTBAEHUE «nnaTopmeH-
HOIl 3aHATOCTU» C TPYAOBLIMU OTHOWEHNAMMN YXKE NONYUMNO WMPOKOE PAcnpPoCTpaHeHue B npa-
BOMPUMEHNTENbHON NpPaKTUKe®, B Hallel CTPaHe COOTBETCTBYIOLMNE NOAXOAbl MOKA elle TONbKO
o6cyxpatotca. Kpome Toro, cywectsytowas B PO mogenb OTBETCTBEHHOCTM BNajenbleB arpera-
TOPOB, pacCMOTPeHHas B pasfenax 1.3.2-1.3.3 HacToALWero uccnefoBaHna, 0CHOBbIBAETCA UMEHHO
Ha JOrOBOPHON, @ He IeNNKTHON OTBETCTBEHHOCTY TaKUX CYObEeKTOB. B CBA3M € 3TUM paclunpeHne
[OrOBOPHOI OTBETCTBEHHOCTU BNAfieNbLeB arperatopos, Kak npeacraBnsercs, notpebyeT 3Hauu-
TENbHO MEHbLIMX NPeo6pa3oBaHNiA, HEXENN PacnpoCTPaHEHIUe Ha HUX HOPM O ANUKTHON OTBET-
CTBEHHOCTH, UTO OTHIOAb He AenaeT NpeanoXeHHYI0 TeopUlo MeHee HOBAaTOPCKOM U 3aCNyXnBalo-
Wei BHUMAHUA.

B cBOl ouepefb, Npu onpeseneHnn HOBbIX NPefeNnoB OTBETCTBEHHOCTU BNAafeNbLes arperaro-
poB 1 hopMUPOBAHUK ee NPABOBOWN OCHOBbI BUANTCA LenecoobpasHbiM UCMOMb30BaTb ONbIT ApY-
TUX CTPaH, B ToM uncne onbiT CLUA, KOTOpbIN 6yAeT paccMOTPEH aanee.

5 MenbHuKoBa, 10. (2022, 10 AHBaps). E-commerce nokasana konoccanbHbili pocm. ComNews. https://www.comnews.ru/
content/218162/2022-01-10/2022-w02/e-commerce-pokazala-kolossalnyy-rost
6 CuHasckas, 0.B., buptokosa, C.C., AnTekapb, A.MN., lopsar, E.C., [puweHko, H.b., [yakosa, T.b., & Kapesa, [I.E. (2021). Mnar-
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OTBETCTBEHHOCTb BNaZeNbLEB arperartopos no npasy CLUA

B otnnume ot PO, rie npaBa 1 rapaHTM noTpebuTenen 3akpenneHol Ha ypoBHe deaepanbHOro
3aKoHopartenbcTea, B CLUA cooTBeTCTBYIOWEE perynupoBaHue OCYLLECTBIAETCA NPEUMyLLeCTBEHHO
Ha YpOoBHe WTaToB. OfHAKO, HECMOTPSA Ha OTCYTCTBUE €MHOr0 UCTOUHMKA NPaBa, KOTOPbIN 6bl pery-
NUpoBan OTBETCTBEHHOCTb BMaJeNbLeB arperatopos Ha Bcer Tepputopuu CLUA, B cyne6HOM npak-
TUKe pa3nuuHbIX WTaTtos ¢ 2020 I. cTan hopMUPOBATLCS NOAX0[, CBUAETENbCTBYIOWMNIA O NOCTENEH-
HOM pacLIMPeHUn NpeaenoB OTBETCTBEHHOCTM TaKUX CYOBEKTOB.

MepBbiM TaKMM NpELESEeHTOM, NOMYYMBLIMM WMPOKOE 0BCYXAEHUEe B MpoeccoHaNbHOM Co-
obwectse, cTano Aeno Bolger v. Amazon.com®. B pamkax fjaHHOro Aena notpe6utenb notpe6osan
0T Amazon KOMMEeHCALMN 3a CePbe3HbIe OXOTW, NONYUYEHHbIE B pe3ynbTaTe BO3ropaHua akKyMynarTo-
pa HoyTOYKa, NPUOBPETEHHOTO Y CTOPOHHErO NpoAaBLa Ha nnatdopme.

B 2016 I. cy NepBOM MHCTAHLMM NOCTAHOBNUI, YTO AMAzon He MOXET HeCTI OTBETCTBEHHOCTD 3a Ka-
uecTBO TOBApOB, NpeanaraeMbix npogasuamu. OgHako B 2020 I. AnennAumoHHbIn cya KanudopHuu
OTMEHUN pelleHne cyaa nepBoil MHCTaHuuW. Cya npuMeHUn K Amazon HOPMbl O «CTPOFOM OTBET-
CTBEHHOCTWU» NPOAABLA, 060CHOBAB 3TO TEM, UTO KOMNAHWUA «BCTana MeXAy NPoAaBLIOM W NOKyna-
Tenem B LieNOYKe PacnpocTpaHeHns npoayKTa u B AeMCTBUTENbHOCTI UMeNa BO3MOXHOCTb BAUATDL
Ha NpoJaBLOB TOBApPOB, pa3MmellaembiX Ha ee nnatdopme». Kak ykaszan cyf, «Kakoi 6bl TePMUH
HW MCNONb30BANCA ANA ONUCAHWA PONM KOMNaHUM Amazon, 6yab TO PO3HUYHbIA NPOAABELL, AUCTPU-
ObIOTOP UMK NPOCTO NOCPEAHUK, UMEHHO OH CbIFpan PeLAoLLY0 POnb B JOBEAEHNN NPOAYKTA A0 NO-
Tpebutens».

Mo mHeHnio AnennaumoHHoro cyfa KanudopHuu, npumeHeHne k Amazon Hopm 06 OTBeT-
CTBEHHOCTW NpofaBLa 06ecneunBaeT MakCUManbHYI0 3alLUTy NoTpe6buTenen n B TO Xe BpPems
He ABNAETCA ANs KOMNaHWW WU3NMIWHe 06peMeHNUTeNbHbIM, MOCKONbKY BRajenbubl nnatdopm,
KaK yKa3an cyf, «MOryT KOMMNEHCMPOBATb U3LEPKKN HA TaKue KOMNEeHCcauun Co CBOMX [eNnoBbiX
napTHepoB». Mpu 3TOM CYAOM TaK¥e 6bIN0 YuTeHOo, YTo «6U3HEC-Mogenb Amazon nobyxgana no-
TpebuTenen HanpsMyto B3alMoeNCTBOBATb C ero Be6-caToM, a He C Be6-CanToM CTOPOHHMUX Npo-
AaBLOB, TaK Kak Npu BbI6Ope TOBapa OH Nepemellancs B «KKOp3uHy» Beb-caiiTa Amazon, npu 3Tom
BO3BpaTbl M OOMeHbl TOBApOB TaKKe KOHTpOAMpOBanucb Amazon». B CBOK ouepefb, AOBOAbI
npeactaButeneil Amazon o Tom, YTo KOMNAHNA ABNAETCA NNLWb WHADOPMALMOHHBIM NOCPEAHUKOM,
CyA0OM 6bIN OTKNOHEHbI.

[laHHOe f1eNn0o Nerno B 0CHOBY NOCNEAYIOUIMX PELIEHUI He TONbKO B KanudopHuu, HO 1 B APYTUX
wratax. TaK, TOT e AnennsunoHHbIi cyn KanudopHum, cocnaBlimuch Ha aeno Bolger v. Amazon.
com, B 2021 r. yA0BNETBOPMA aHANOrMyHble TpebOBaHMA NOTPebUTENS K Amazon B pamkax fena
Loomis v. Amazon.com®. Cyn oTMeTWn, uTo Amazon OKasan NpogasLy YCAYry No pa3meLieHuio
ero TOBapoB Ha CalTe W WX JOCTaBKe [0 NOTPe6UTENs, a 3HAUUT TaKKe Cbirpan BaXHYyl pofb
B CAe/NKe N0 NpoAaxe TOBApPa, UTo ABMAETCA OCHOBAHUEM ANA NPUMEHEHNA K Amazon JOKTPUHbI
«CTPOToi OTBETCTBEHHOCTW». [pUMeuaTenbHo, uTo, 0TBEUass Ha A0BOAbI Amazon 06 OTCYTCTBUM
BO3MOXHOCTW BAWATb HA NPOLLECC NPOU3BOACTBA TOBApa U CaMOro nNpoAasLa, Cyg 06paTun BHU-
MaHue, uTo Amazon paHee Ny6NUYHO 3asABAAN O CYLECTBYIOWEN Ha NnaTopme NOAUTUKE obec-
neyeHns 6e€30MacHOCTM PacnpoCcTPaHAEMOil NPOAYKLUMM, UTO CBUAETENbCTBYET O TOM, UTO TaKas
BO3MOXHOCTb BCE e UMeeTcsl. Takum 06pa3oM, Kak pe3toMupoBan cyd, «NpuMeHeHue CTPOrom

¥  Bolger v. Amazon.com, LLC, 53 Cal. App. 5th 481 (Cal. C.A, 2020). https://law.justia.com/cases/california/court-of-
appeal/2020/d075738 html
% Loomis v. Amazon.com, LLC, 63 Cal.App.5th 466 (Cal. C.A, 2021) https://law.justia.com/cases/california/court-of-
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OTBETCTBEHHOCTM B 3TOM Cllyuae MOXET No6YAMTb Amazon paclumpuTb CBON Tpe6OBaHNA MO CobNI0-
JeHut0 6e30MacHOCTM Ha 6oMbluee KONMYECTBO TOBAPOB U TEM CaMbIM CMOCOBCTBOBATb JOCTUXE-
HUIO Lenu 6e30NacHOCTH TOBAPOBY.

BbiBOfbl, CAeNaHHble Cyfamu B NPUBEAEHHbIX Aenax, OCHOBbIBAKTCA Ha MPUMEHEHUN
K Bnajenbuam arperatopoB HOPM [EeNUKTHOW OTBETCTBEHHOCTU (HOPM «CTPOroW OTBeT-
CTBEHHOCTU®).

OnUH 13 0CHOBOMOMNOXHWUKOB TEOPUM CTPOTON OTBETCTBEHHOCTH OpUAMUECKMX nuL, G. C. Keating,
YKa3blBaeT, UTO B OCHOBE OTBETCTBEHHOCTU KOPUIMUYECKOTO NULA NexarT ABa nonoxexus (Keating,
2001):

= /110635 AeATeNbHOCTb JOMKHA YUMTbIBATb XapaKTePHbIE AN HEe U3JEePXKKKN, KOTOpble MOTYT BO3-
HUKHYTb U3 HECYACTHbIX CNyYaes;

= OTBETCTBEHHOCTb HPMANYECKOrO NNLA 3aKMKYAETCA B TOM, UTO TaKMe M3JEPKKN AOMK-
Hbl 6bITb pacnpeneneHbl MeXay ero yYacTHUKaMI: 3aTPaThl Ha BbINAATY KOMNEHCaLMiA 3a Npuyn-
HEHHbIA BPefl OMKHBI GbITb pa3feneHbl MeXay TeMU, KTO NOMyyaeT Npubbiib OT AeATENbHOCTH,
B pe3ynbTate KOTOPOW Takow Bpes 6bl NPUUMHEH, U HE JOMKHDI 6bITb GpeMeHeM NoCTpafaBlLeid
CTOPOHbI.

Mo MHEHWI0 YUEHOTO, Pacxofbl, CBA3aHHbIE CO CIYUYAlHbIM NPUUUHEHNEM BPefa, XapaKTepHoro
ANA TOW NN MHOW AeSTENbHOCTM, A0MKHbI HECTY Te, KTO NONYYaeT BbIrOAY OT 3TOM AAeATeNbHOCTH, He-
3aBUCUMO OT HaNMUKA UX BUHbI, UTO COOTBETCTBYET OCHOBHbBIM MPUHLMNAM AENUKTHON OTBETCTBEH-
HOCTK Kak B CLUA, Tak u B PO.

HecmoTpa Ha To uTO yKa3aHHas Teopus 6Gbina BbipaboTtaHa G. C. Keating 6onee aByx Ae-
CATUNETUIA Ha3aj NPUMEHWUTENbHO K OTBETCTBEHHOCTM NPeAnpuSTUIA 3a NPOM3BOACTBEH-
Hble TPaBMbl, OHA HAaXOAWUT OTPAXEHWUE U B COBPEMEHHbIX Hay4HbIX PaboTax, MOCBALEHHbIX
OTBETCTBEHHOCTU BNnajenbLes arperatopos (Kreiczer-Levy, 2021). Tak, K. Cunningham-Pameter
YTBEPXAAET, UTO BO3MOXHOCTb BnagenbLes nnatGopm KOHTPONMPOBATb UCMONHEHUE W pe-
3ynbTaTbl JOFOBOPOB, 3aKNouaeMblX NPU UX NOCPeAHUYECTBE (Hanpumep, YCTaHOBNEHME LIKa-
Nbl ONAAThI AN CBOUX NAPTHEPOB AMazon), CBUAETENbCTBYET 0 HANUUNK «abCONIOTHOM BRACTH
HaA YCNOBMAMM U METOAAMM TPYAA» NPUBREKAeMbIX NNL, 8 3HAUUT — CBUAETENbCTBYET O fe-
NNKTOCNOCOBHOCTU Bnajenbles Takux pecypcos (Cunningham-Pameter, 2016; Cunningham-
Pameter, 2019).

MpumeHeHne K BnagenbLam arperatopos HOPM 06 OTBETCTBEHHOCTU NPOAABLOB MOMYYMIO LWK-
poKOe pacnpocTpaHeHne U B Cyae6HON NpakTMKe APYrux Wratos. B nene State Farm Fire & Cas Co.
v. Amazon.com BepxoBHbiit cya Hblo-ilopka npuwen K BbiBoAy, 4To Amazon oCywWwecTBAAN A0CTaTou-
Hblii KOHTPONb Haf TEPMOCTATOM, KOTOPbIA NPeANnoNoXUTENbHO BbI3Bas NOXap B AOMe, YTO6bI Cuu-
TaTbCA «NPOAABLIOM», MOCKONbKY COIMACcHO NONMb30BaTENbCKUM AOKYMEHTaM Yy Amazon ecTb npaBo
0TKa3aTb B perucrpawLum npopykta, 06pabarbiBaTb BO3BPATbI KAMEHTOB W MOArOTABAUBATL NPOAYK-
Tbl K OTTPY3Ke, NOMyYas Npu 3TOM YacTb NPUGBINN 1 OTNPaBAAS NPOAYKT B QMPMEHHON ynaKoBke
Amazon®. K aHanornyHbiM BbIBOAAM MO COPY MEXAY TEMU e CTOPOHAMMW paHee npuLen cyp WiaTta
BUCKOHCUH™, @ TaKke cyabl APYruX WTaTos™.

®  State Farm Fire & Casualty Co. v. Amazon.com Services Inc., N.Y. slip op. 20326 (Sup. Ct. Dec. 8, 2020) https://law.justia.com/

™ State Farm Fire and Casualty Company v. Amazon.com, Inc., No. 3:2018cv00261 — Document 45 (W.D. Wis., 2019).
https://law.justia.com/cases/federal/district-courts/wisconsin/wiwdc/3:2018cv00261/41608 /45/
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OTAenbHOro BHUMAHWA 3aCNYXUBAKOT YCNOBMA PacnpoCTPaHeHNs Ha Bnajenbla arperatopa pe-
XMMa NpaBOBOI OTBETCTBEHHOCTU NPOAaBLA, chopmynupoBaHHbie cyaom B 2019 r. B aene Oberdorf
v. Amazon.com” (tect «06epaopda»):
= ABNAETCA N BNafenew, arperatopa eanHCTBEHHbIM YYaCTHUKOM LeNOYKIU pacnpocTpaHeHus To-

Bapa, AOCTYMHbIM NOTPEOUTENIO ANA BO3MELLEHUS Yiuepba?
= CNYKUT NN HANOXeHUe CTPOroil OTBETCTBEHHOCTU CTUMYNOM K o6ecneuyeHnto 6e30macHoCTh
Ans Bnagenbua arperaropa’?
= HaXO[WTCA NW Bnajenew, arperatopa B nyuywem nonoXeHuu, yem noTpebutenb, ang npenoTspa-
LWeHNA pacnpocTpaHeHns fedhekTHOro npoaykTa (Hanpumep, B JaHHOM Aene Amazon 6bin npu-
3HaH HaxOAAWMMCA B TAKOM MONOXEHWN, TaK KaK OH OCYLECTBASET CYLECTBEHHbIN KOHTPOMb
HaJ CTOPOHHUMU MOCTABLYUKAMU WU UMEET MOMHYI0 BO3MOXHOCTb YAANATb Hebe3onacHble Npo-

[AYKTbI CO CBOETO CailTa)?
= MOXEeT NW BNajenel, arperatopa nepepacnpesenuTb U3[epxKM Ha BbINAATbl KOMNEHCALUA no-

Tpe6uTeNsm Ha camux NOCTaBLLMKOB (Hanpumep, AMazon AeACTBUTENbHO BKITIOUAET NONOXEHUS

0 BO3MELLEHUM YOLITKOB B CBOM A0rOBOPbI C MOCTABLLMKAMM 1 KOPPEKTUPYET KOMUCCUOHHbIE C60-

pbl, B3MMaeMble CO CTOPOHHUX NOCTaBLMKOB)?

CyA yKasan, uto NONOXUTENbHBIA OTBET HA BCE UETbIpe BONPOCA CBUAETELCTBYET O TOM, UTO B/a-
Jenevw, arperatopa MoXeT 6bITb NPUBNEYEH K OTBETCTBEHHOCTW MO aHANorMu ¢ HOpMamu 0 Npoaas-
Le ToBapa. Mpu 3ToM Takoe pewweHune 6bino 06yCNOBNEHO He TeM, 4To Amazon ABAAETCA Bnagenb-
LieM CalTa, @ UMEHHO ero HenoCPeACTBEHHbIM YUaCTUEM B NPOLIECCE NPOAAX, B CBA3M C UeM HOPMbI
06 UMMyHMTETE BNafenbLa nnatgopmbl, npesycMoTpeHHble pasgenom 230 CDAR, B faHHOM cnyyae
npumeHeHbl He 6binu (Busch, 2019).

060CHOBbIBasA OTBETCTBEHHOCTb BNAfeNbLEB arperatopos, yuyeHble, KaK W Cydbl B BblWeonu-
CaHHbIX Aienax, OTMEUAIoT, YTo B OTAWUYME OT peanbHblX NPOAABLOB TOBAPOB HA OHNAMH-NAATGOp-
Max, KOTopble B NoAasnsatoLem 60MbLNHCTBE ABNAIOTCA NPeACcTaBUTENsMU MANoro 6usHeca, Takue
KOMMaHWUW, Kak Amazon, B [eNCTBUTENIbHOCTM 3HAUUTENbHO 6OMblie BAMAIOT HA COBepLIaeMble
CAENKM M MOTYT 1 JOMKHbI KOHTPONMPOBATH NPOAABLOB HA CBOMX pecypcax (Janger & Twerski, 2020).
Mpu 3TOM BCTPEUAKTCA OTAENMbHbIE TUNOTE3bl, KOTOPbIE OCHOBbIBAKTCA HA TOM, UTO BNajeneL arpera-
TOPOB MOMET PaccMaTpuBaTbCA HE TONbKO MO aHANOrUK € NPOJABLIOM, HO TAKKE U KaK NnLo, KoTopoe
[OMKHO rapaHTUPOBaTb KAYeCTBO U COOTBETCTBUE TOBAapa, NPUobpeTaemoro notTpebuTtenem Ha ero
nnarcopme (Janger & Twerski, 2020).

Monyuaiowiee Bce 60NbLIYIO NOAAEPKKY B aMEPUKAHCKON CyAe6HON NPaKTUKe NpuBneveHne Bna-
AenbLeB arperatopoB K rpaxfaHCKo-NpaBoBON OTBETCTBEHHOCTM BUAMTCA CNPABeAANBbIM, OfHAKO
Hebe3ynpeuHbIM C TOUKM 3PEHUA ee NPaBOBOr0 OCHOBAHMA. 3TO CBA3aHO C TEM, UTO TaK KakK npu-
BNleYeHue BnajenblLa arperatopa K OTBETCTBEHHOCTU 06ecneunBaeTcs nyteM NPUMEHEHNs K Hemy
HOpPM 0 NpOJaBLE, OKOHUaTeNbHAsA OTBETCTBEHHOCTb HANPAMYH 3aBUCHUT OT TOTO, HACKOMbKO LWUPOKO
KOHKPETHbIIA CyAA NOHMMAET TEPMUH «NPOAABEL».

Tak, BepxoBHblIi cya Texaca, aHanu3npys 3aKOHOAATENbCTBO LWTaTa B pamkax aena Amazon.com V.
McMillan™, nocTaHOBKA, UTO TEPMUH «NpOAABELY» He PACMPOCTPaHSAETCA Ha Amazon B KOHTEKCTe To-
BapoB, NPOJABaEMblX CTOPOHHUMU NPOAABLAMH, AAXE HECMOTPSA HA TO UTO KOMNAHUA KOHTPONUpO-
Bafa NPOLECC TPAH3aKLMM U AOCTABKY NPOAYKTa. AHANOTMYHbIM 06Pa30M MHTEPNPETUPYIOT MECTHOE

2 Oberdorf v. Amazon.com, Inc., No. 18-1041 (3d Cir, 2019). https://law.justia.com/cases/federal /appellate-courts/ca3/18-
1041/18-1041-2019-07-03.html

B Communications Decency Act, §230, 47 U.S.C. §§ 223-230 (1996).
% Amazon.com, Inc. v. McMillan, 625 SW.3d 101 (Tex. 2021). https://law.justia.com/cases/texas/supreme-court/2021/20-0979.html
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3aKOHOAATEeNbCTBO CyAbl WTaToB MnnuHoiic B aene Great Northern Insurance Company v. Amazon.
com” u Orano — B fiene Stiner v. Amazon.com®.

bonee Toro, Kak OTMEUAlOT OTAENbHblE YueHble, HECMOTPA Ha MOSIBNEHUE TakuX NpeLefeHToB,
kak Oberdorf v. Amazon.com u Bolger v. Amazon.com, Ha 2022 T. 6b1/10 Y0BNETBOPEHO NMLLIb OKONO
20 % noTpe6uTenbckux nckos npotue Amazon (Garcia-Mico, 2022).

B 310N CBA3M 3aCNyKMBAEeT BHUMaHWS uccneposaHue S. Kreiczer-Levy “The Duties of Online
Marketplaces”, 8 koTopom npeanaraercs BMECTO MCMONb30BAHUA YKE CYLECTBYIOWMX NPABOBbIX
KOHCTPYKLMA [ONOMHUTb aMePUKAHCKOe 3aKOHOAATENbCTBO CeLuanbHbiMU HopMamMi 06 06s13aH-
HOCTAX 11 OTBETCTBEHHOCTM ONepaTopoB NNaTopm B Clyuasx, KKOrAa OHW CO3AAIOT NpeaCcTaBneHue
0 TOM, YTo nnatchopma obecneunBaeT 6e30NacHOCTb CAENOKY», TO eCTb haKTUUEeCKU CO3AaloT Y No-
Tpebutens BneyatneHne o KOHTpone Nnatdopmbl 3a CAENKOM M KaueCcTBOM NPUO6PETaEMoro ToBapa.
Mpw 3TOM TaKas OTBETCTBEHHOCTb, N0 MHEHUIO aBTOPa, A0MKHA HACTYNaTb TONbKO KOrAa npoaasel,
«HEAOCTYNEH ANs BO3MELLEHNs yuiep6a», TO eCTb JOMKHA 6bITb CyGCUANAPHOK (Kreiczer-Levy, 2021).

li3noMeHHOe [EeMOHCTPUPYET OYEBUAHYID MOTPEBHOCTb aMepUKAHCKOrO NpaBONPUMEHUTENSs
B 3aKpenaeHuu 0CHOBAHWI OTBETCTBEHHOCTM BNaje/blLeB arperaTopoB Ha YPoBHE 3aKOHOAATeNb-
cTBa. Tak, OTBETCTBEHHOCTb BNaJeNbLeB arperatopoB NpegycMoTpeHa B NPOEKTe 3aKOHA 0 3alLuTe
npas notpe6uteneil wata KanudopHua”, KoTopblii NpeaycMaTpUBAET, UTO BNafeNbLibl arperatopos
AOMKHbI HECTW OTBETCTBEHHOCTD 3 BCE YOBITKW, NPUUNHEHHbIE HEKAUECTBEHHbIMM NPOAYKTAMM, pa3-
MeLLeHHbIMN Ha UX NNOWaA/Ke, B TOM e 06beme, UTo U cam npofasell. OfHAKO YUaCTHUKM PbiHKa
BbICTYNUAN NPOTUB €r0 NPUHATUS, TaK Kak, MO UX MHEHMIO, TaKMe U3MEHEHUSA 3aayWaT ux 6usHec’.
B Apyrom 3aKoHONpOeKTe, Takke pa3paboTaHHOM B KanudopHum, npeanaraetcs YCTaHOBUTb OTBET-
CTBEHHOCTb 33 KAUeCTBO TOBAPOB YYACTHUKOB PbIHKA 3NEKTPOHHOI TOProB/M, KOTopbie: (a) coobua-
10T 0 npeanoxexnax o npoaaxe u (b) ynpowaiot onnarty mMexay CTOPOHHUM NPOAABLOM U NOKYNa-
Tenem, Aaxe ecnit MHTePHEeT-Mara3uH CamMoCTOATENbHO He BCTyNaeT BO BlajeHne ToBapom”.

MpuHUMas BO BHMMaHWe BMOMHE MOHATHOE HeJOBONbCTBO GWU3HECA, HEeNb3A He COTNACUTbCS
C npeacenatenem Komuccuin no 6e30nacHoCcTit NoTpeduTenbckux ToBapos CLLA, KoTopblii elle netom
2021 . npM3blBan 06LWECTBEHHOCTb 1 FOCYAAapCTBO NPUHATDL PeLieHne 0 TOM, «KaK 6onee 3deKTus-
HO perynupoBaTtb AeATeNbHOCTb NNATHOPM U KaK Myulle BCEro 3allMTUTb NOTpe6buTeneid, Kotopble
MONaralTCa Ha HUX»EO,

Kak 0TMeualoT amepuKaHCKMe MCCNefoBaTeNny, «CyaebHble pelieHns He MOryT B MOMHOK mepe
yuecTb HeajileKBaTHble CPeACTBa NPABOBOM 3alLUTbI, KOTOPbIE UMEIOT NOTPEBUTENN B Clyuae npuun-
HeHus Bpefia NPOAYKTaMM, KYMNEHHbIMI Ha OHNANH-PbIHKAX Y CTOPOHHMX NPOAABLIOB, a yCTapeBLune

5 Great N. Ins. Co. v. Amazon.com, Inc. 19 C 684 (N.D. ILL. Aug. 20, 2019). https://law.justia.com/cases/federal /district-courts/
illinois/ilndce/1:2019cv00684/360978/32/

7 (California Product liability: electronic retail marketplaces Bill. (Cal. Assemb. 3262, 2019-2020 Reg. Sess. (Cal. 2020).
https://openstates.org/ca/bills/20192020/AB3262/)

% Khambatta, D., Paroha, K. & Waldren, H. (2021, September 22). Product liability risks for online marketplaces — an
international comparison of litigation profiles. Kennedys. URL: https://kennedyslaw.com/thought-leadership/article/

?  (California Product liability: products purchased online Bill (Cal. Assemb. 1182, 2021-2022 Reg. Sess. (Cal. 2021).
https://leginfo.legislature.ca.gov/faces/billVersionsCompareClient.xhtml?bill_id=202120220AB1182

& .. Consumer Product Safety Commission (2021, July 14). CPSC Sues Amazon to Force Recall of Hazardous Products Sold on
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3aKOHbI WTATOB 06 OTBETCTBEHHOCTU 3a KAueCTBO MPOAYKLUM MOTYT OrpaHM4MBaTb BO3MOXHOCTb
NPUBNEUEHUS K OTBETCTBEHHOCTU OHMAMH-PbIHKOBY (Bikoff, 2021). OTmeuaercs, uTo «rocypapcrsa
He MOTYT 3alMUTUTb NOTPe6UTENeil C NOMOLLBI0 3aKOHOB 06 OTBETCTBEHHOCTM 33 KAUeCTBO MPOAYK-
L, KOTOpble 6bIIN HanucaHbl MHOMO NET Ha3af U He YUUTbIBAKT 0COGEHHOCTY PbIHKA 3NEKTPOHHOK
kommepuyun» (Bikoff, 2021).

OnbIT CLUA nOKa3bIBaET, UTO HECMOTPSA Ha IMY6OKNI aHaNN3 IKOHOMUYECKOK CYLHOCTU NAaTdopM
W UX NOCPEAHMYECKOW POMM, KOTOPbIA NPOBOAMTCA CyAaMu NpU PacCMOTPEHUN NOTPe6bUTENbCKIUX
MCKOB, @ TaKXe N0 CMbICNY NPaBUNbHYI0 TeHAEHLMIO NpUBNeEKaTb BlaAenbLes arperatopos K 0TBeT-
CTBEHHOCTM MO aHanoruu ¢ npoaasuamu (MCNonHUTenAmMM), 6e3 3aKpenneHns OCHOBAHWIA N npe-
[eNnoB TaKoW OTBETCTBEHHOCTM Ha YPOBHE 3aKOHOAATENbCTBA UMEHHO B OTHOWEHWN Bnaaenbles
arperatoB B NOMHON Mepe 06ecneunTb 3aluTy Npas NOTpedUTeNnen u 4ocTub eanHoo6pasns B npa-
BOMpPUMEHEHUU 6YAET HEBO3MOXHO.

B omnnumne ot PO, rge OTBETCTBEHHOCTb BNAfENbLEB arperatoposB B 3aKOHOAATENbCTBE U CyAe6-
HOW NMpaKTUKe KBanuduumpyetcs Kak foroBopHas, B CLUA npocnexuBaetcs popmupoBaHue ABYX
napannenbHblX 0CHOBAHWI OTBETCTBEHHOCTM TaKUX Cy6bEKTOB:
= NPUMEHEHWe Cyaamu K BRafenbLam arperatopoB AOKTPUHbI CTPOTrON OTBETCTBEHHOCTU U3 fe-

nuKTHOro npasa CLUA;
= 3aKOHOAaTeNbHble MHULUATMBDI B OTAENbHbIX LWTATaX, NpegycMaTpuBaloLLue 3akpenneHue ycno-

BWil OTBETCTBEHHOCTI BNa/IeNbLeB arperatopos 3a JAeiCcTBUA NPoaaBLoB (ucnonHuTenen) B 3a-

KOHax 0 3aluTe npaB noTpe6utenei.

1 Bce e, noka B PO MMMYyHUTET BnafenbleB arperatopos OT TPe6OBaHMA noTpebuTenei,
He CBA3aHHbIX C X HEeHaanexalum NHPOPMUpPoBaHMeM, OCTaeTcss He3bibnembim, B CLUA yxe Haum-
HaeT hopMUpPOBaTbCA YCTONUMBASA TEHAECHLMA PacluMpPeHNs NpeienoB 0TBETCTBEHHOCTY BaaenbLes
arperatopos. lpeacTaBnfAeTCs, UTo aMepUKaHCKMIA OMbIT, B TOM UMCNe BbIBOAbI, CAENaHHbIE cyaami
NpyU paccMOTPEHNN HEKOTOPbIX AeN, MOTYT 6biTb MCMONb30BaHbl NpU PehOPMMPOBAHMM 3aKOHOAA-
TeNbCTBA 0 3aluuTe NpaB NOTpebuTeneil U B HaLlel CTpaHe.

3aKJiyeHue

CTpemuTenbHOE pa3BUTME PbIHKA INEKTPOHHOI KOMMEpLMI W nosBneHUe UMdpPOBbIX NOCPERHU-
KOB B OTHOLIEHUSAX NpOAaBeL-NoTPe6uUTeNb CTano BbI30BOM He TOMbKO AN POCCUICKOO 3aKOHOAa-
Tens u cynebHoN cucTeMbl, HO U AN OPraHOB rocyAapCTBEHHOM BNACTU BO BCEM MUPE, B YAaCTHOCTH
B CLUA.

CnepcTenem 3T0ro sIBNSETCA OTCYTCTBUE efuHO06pa3uns B cyne6bHOM npakTuke kak PO, Tak u CLUA:
W POCCUIACKME, N aMePUKAHCKIE CyAbl, OYUEBUAHO, UCMbITBIBAKOT COXHOCTYU NPY OLEHKe (YHKLMOHA-
Nna arperaTtopa, ero poni 1 BO3MOXHOCTU BAMATb Ha NPOAABLIOB M UCMONHUTENEN, 3 3HAUNT U HECTH
OTBETCTBEHHOCTb 3a arpernpyembie TOBapbl U yCnyru.

YKa3aHHOE NMLLHWIA pa3 NOATBEPXKAAET TE3MC O TOM, UTO POCCUICKOE 3aKOHOAATENbCTBO B 06Na-
CTV 3NEKTPOHHOM KOMMEPLIMM, KaK B NPUHLMNE U aMePUKAHCKOE, HAX0AUTCA MOKa elle Ha HauyaNbHOIA
cTanuu hopMUpPoBaHUSA 1 Pa3BUTUSA, UTO B KAKOW-TO CTEMEHU flaXe XOPOLUO, Tak KaK Y 3aKoHOfaTeNs
NnoKa ele ecTb BO3MOXHOCTb YPerynupoBaTh OfHY W3 KNioueBblx ciep 3KOHOMUKM TakK, uTo6bl Ta-
KO€e perynupoBaHue COOTBETCTBOBANO TEXHONOTNUYECKUM, COLMANBHLIM U NOAUTUKO-MNPABOBbIM Bbl-
30BaM Bceoblueil LnthpoBu3aLmm.
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Abstract

Threats posed to human rights by the rapid development of artificial intelligence (Al) are considered, along
with some potential legal mitigations. The active efforts of the EU in the field of Al regulation seem particu-
larly relevant for research considering its approach centred on citizens’ rights. Thus, the present study aims
to describe the key features of the EU approach to regulating Al in the context of human rights protection, as
well as identifying both its achievements and deficiencies, and proposing improvements to existing provisions.
The presented analysis of the proposed Al Act pays special attention to provisions that set out to eliminate or
mitigate the main risks and dangers of Al. The currently intensive development of Al regulation in the EU (the
Presidency Compromise Text presented by the Council of the EU, amendments of the European Committee of the
Regions, opinions of interested parties and human rights organisations, etc.) makes this study especially timely
due to its highlighting of problematic aspects. The analysis shows that, on closer examination, the proposed
law leaves many sensitive and controversial issues unsettled. In the context of Al applications, the proposed
solution is considered as an emergency measure in order to rapidly integrate purportedly trustworthy Al into
human society. As a result of the analysis, the authors propose potential improvements to the Al Act, includ-
ing the possibility to update the lists of all types of Al, clarify the concept of transparency and eliminate the
self-assessment procedure. It is also necessary to consider the potential reclassification of some Al systems
currently defined as presenting limited risk as systems presenting considerable risk or prohibited systems.
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AHHOTaUWA

VIHTEHCMBHOE pa3BUTUE TEXHONOMM 0603HAUAET Cepbe3Hble NPaBOBbIE M 3TMUECKME NPO6AEMbI, NOMbITKM pe-
WeHWsl KOTOPbIX NPEANPUHATBI B 3aKOHOAaTeNbCTBe EC. CTaThl 06paluaeT BHUMaHUe Ha cepy npas uenoBeka.
PaccMoTpeHbl pUCKU MPUMEHEHMs TEXHONMOTUIA UCKYCCTBEHHOTO MHTENEKTA 1A NPaB YeNoBeKa, a TaKkKe BO3-
MOXHble BapuaHTbl UX NpeogoneHus. [lesTenbHoCTb EBponeickoro colo3a 3aech NpeAcTaBaseTcs Haubonee uH-
TEPECHOM C YUETOM ero NPUBEPKEHHOCTH NOAXOAY K Pa3paboTke «3TUUHOTOY, «A0BepeHHoro» W, rie Bo rmase
yrna cToAT ueHHocTu EC 1 3awmta npaB co6CTBEHHbIX rpax/aaH. Mpesnocbinkon Ans NPOBEAEHUS HACTOALLEro
uccnefoBaHus sIBNSETCA nepefoBoil xapakTep noaxoda EC k perynuposanuio NN v gokymeHTOB, pa3paboTaH-
Hbix Col030M B laHHOI 06n1acTu. Ha npumepe npeanoxeHHoro EBpokomuccueli MpoekTa pernameHTa no perynu-
poBaHuto U B cTaTbe aHANM3MPYIOTCA MONOKEHNS, KOTOPblE NO3BONSIOT KYNMPOBATh MW CHUXKATb AAHHbIE PUC-
Ki, U MPeANaralTcs Nyt ANs WX YnydlweHns. PAg NpeanoxeHHbIX NPaBu npu 6nmxaiiiem paccMoTpeHun
OCTaBASIET MHOTE UYBCTBUTESIbHBIE U CIOPHbIE BOMPOCHI OTKPBITbIMU. B KOHTEKCTE NPUMEHEHUS TEXHONOT WA
W ux pelweHue npeacTaBnseTcs KpaitHe HEOBXOANUMbIM, C TeM UTOBbI UHTErpUPOBATb 6€30MaCHbIN, HAZAEKHDIN
N B uenoBeueckoe 06uecTBO. OCOBEHHO MHTEPECHBIM JaHHbIA aHANW3 NPEACTABAAETCA 33 CYET AMHAMUY-
HOCTW Pa3BUTMS PErynUPOBaHMA — ONy6IMKOBaHbI KOMIPOMUCCHBIA TeKcT CoBeTa EC, nonpasku Komuteta EC
M0 pernoHam, MHeHMs 3aNHTEPECOBaHHbIX CTOPOH, PAaBO3ALLUTHBIX OPraHM3aLNi U Apyrue JOKYMEHTbI, 103B0-
nsiowye NOACBETUTL NPOBNEMHBIE ACMeKTbl. B CTaTbe packpbiTbl 0CO6eHHOCTU nopxoaa EC, BbisABNEHbI OCHOB-
Hble JOCTUXEHMUA 1 NPobenbl, chopMyNMpPOBaHbI NePCNeKTUBLI Pa3BUTMS perynupoBaHus UN.

Knioyesble cnosa

EBponeickmii Coto3, NpaBo EBPONEICKOro coto3a, NCKYCCTBEHHDIN MHTENNEKT, NPaBoOBOE perynuposaHue UK,
eBpONencknin Nogxod, Npasa uenoseka

KoHdpnukT untepecos ABTOpbI CO06LWAIOT 06 OTCYTCTBUM KOH(IMKTA UHTEPECOB.
(duHaHcupoBaHue liccnepoBaHme He MMeNo CNOHCOPCKOW NOAREPXKKY.

[Ana uuTnpoBaHua MapueHko, A. 0., IuTuH, M. 1. (2022). VicKyCCTBEHHbIA MHTENNEKT U NpaBa ye-
noBeKa: uto npepnaraet Esponeickuit cow3? Lugposoe npaso, 3(3), 43-57.
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Introduction

0n April 21,2021, the European Commission submitted a draft Regulation laying down harmonised
rules on artificial intelligence (hereinafter, the Al Act)! A year later, this remains the only compre-
hensive document aimed at regulating almost all aspects of the creation and application of artificial
intelligence technologies (hereinafter referred to as Al). The very existence of such a document rep-
resents a new stage in the regulation of Al. If adopted, it will be the first large-scale legislative act
in the field of Al. Firstly, this will constitute an important example of the unification of rules at the
regional level in the field of Al; secondly, due to its extraterritorial nature, it will have an impact on
companies located outside the Union, third-country law, as well as the international law.

However, the adoption of this regulation is currently delayed; moreover, the original version sub-
mitted by the European Commission has already been supplemented and amended as part of the
compromise text submitted by the Council of the EU under the Slovenian presidency on November
29, 2021.2 The text of the Council of the EU introduces a number of important changes that relate to
the subject matter and scope of the Act, the definition of Al systems and other definitions, prohibited
uses of Al, rules for high-risk systems, as well as other key aspects that will be discussed later in the
present article.

In the near future, the Al Act will undergo even more significant changes, which are to be pro-
posed by the European Parliament (Bertuzzi & Killeen, 2022). Given the dynamic development of the
Al industry, as well as disagreements over the most pressing issues, such as prohibited Al applica-
tions, certification based on self-assessment, it perhaps unsurprising that approval and adoption
of the Act has been delayed. Moreover, it is also relevant to recall that, while the draft General Data
Protection Regulation (GDPR) was first published in 2012, the final version was only adopted in 2016.3
This suggests that the final adoption of the Al Act is likely to take several years.

In the context of the development and widespread use of Al technologies, it is of paramount
importance that attention be paid to the sphere of human rights, which is affected directly by Al
systems. In this connection, as well as considering the risks and effects of Al technologies on human
rights, it is also necessary to identify possible approaches for mitigating them. Thus, in the context
of its stated goals and values as one of the main defenders of the rights and freedoms of its own
citizens, it is interesting to consider the EU's approach to the regulation of Al.

This is especially relevant given the dynamic regulation environment and changes in the field of Al,
which allow us to highlight controversial aspects. So, for instance, concerns expressed by many Russian
and foreign experts concerning the excessively restrictive nature of the EU Al Act, upon closer examina-
tion, it turns out that many sensitive aspects have remained unresolved. For example, the classification
of emotion recognition systems as posing limited risk is controversial; moreover, the list of exceptions
envisaged in the ban on the use of biometric identification systems is rather broad.

Among Russian researchers, the problem of regulating the creation and use of Al technologies
under the EU law is characterised by a low degree of development. Most of the relevant research

' Commission Proposal for a Regulation of the European Parliament and of the Council Laying Down Harmonised Rules on Artifi-
cial Intelligence (Artificial Intelligence Act) and Amending Certain Union Legislative Acts, COM (2021) 206 final (April 21, 2021).

2 Council of the European Union Presidency Compromise Text on the Proposal for a Regulation of the European Parliament
and of the Council Laying Down Harmonised Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending Certain
Union Legislative Acts, (Nov. 29, 2021), https://data.consilium.europa.eu/doc/document/ST-14278-2021-INIT/en/pdf

3 Long, W, Blythe, F, Kumar, S., & Long, W. (2022, January 18). EU Council publishes changes to Artificial Intelligence Act
Proposal. Lexology. https://www.lexology.com/library/detail.aspx?g=717f0¢c32-2043-4315-ba61-9f181ace3e50
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is conducted by European authors. In this connection, the large-scale works of F. Bothmer, T. Bury,
N. Petit, A. Renda, R. Rodriguez, A. Siapka, and N. Smuha rate a mention. Among studies devoted to
the impact of Al on human rights, the works of B. Lepri, R. Rodriguez, A. Siapka, P. Hacker should also
be noted.
The present article is based on an analysis of the latest documents of the European Union in
the field of Al, as well as current changes proposed by stakeholders, analytical studies, articles and
reviews on the legal regulation of the creation and application of Al technologies in the EU, and the
impact of Al on human rights.
The aim of the study is to identify the features, achievements and drawbacks in the EU's approach
to Al regulation in the context of human rights protection and proposes approaches for improving
the existing provisions.
This aim structures the following tasks:
= consider the problems and risks of human rights violations in the context of the development
and implementation of Al technologies;

= analyse the latest documents of the EU, including current amendments and opinions, in the
context of their ability to effectively address the above problems;

= track improvements in the original version of the Al Act in accordance with the latest changes;

= formulate the main achievements and drawbacks of the EU's approach to Al regulation and the
protection of citizens' rights;

= formulate prospects for the development of legal regulation of Al technologies in the EU.

Results

After examining the main risks of human rights violations in the light of the development and
implementation of Al technologies, the present study identifies problematic aspects such as lack
of transparency, bias, invasiveness, and discrimination of Al systems. This provides a focus for our
analysis of the Al Act and proposed amendments concerning the most controversial aspects.

The Al Act contains provisions aimed at mitigating the risk of human rights violations associated with
the development of Al technologies, as well as ensuring the safe and “ethical” implementation of Al.

The Al Act envisages the prohibition of certain Al systems whose use can significantly violate hu-
man rights. This includes biometric identification systems used in public places for law enforcement
purposes, social scoring systems, and a number of other types. Given that the use of such systems
can be invasive and increase discrimination, their proscription seems quite reasonable.

As well as identifying high-risk systems, the Al Act encompasses a substantial number of re-
quirements aimed at regulating the creation and implementation of these systems. For example, it
is required to apply a risk management system to control risks throughout the entire life cycle of
such an Al system. For this purpose, the Al Act formulates requirements for system transparency and
human control.

The Al Act also contains provisions for datasets that must be up-to-date, representative, com-
plete, error-free, and have appropriate statistical characteristics. By reducing the number of biases
in datasets, this stipulation is intended to reduce the potential bias of systems and the consequent
number of discriminatory decisions.

The Act also stipulates the requirement for high-risk systems to pass conformity assessments;
this is designed to ensure that only those systems that meet all the necessary requirements and are
safe will be allowed to enter the EU market.

46 ARTICLES



Linchposoe npaso. Tom 3, NO 3, 2022, c. 43-57
A.I0. MapueHko, M.J1. 3HTUH [ WICKYCCTBEHHDII MHTENNEKT 1 NPaBa YenoBeka

The creation of a specialised supranational body and national supervisory authorities provided

forinthe Actis intended to facilitate coordination in the field of Al and ensure the implementation of
the Al provisions. The Al Act also contains provisions on significant fines imposed in case of violation
of the requirements of the Act.

A review of the proposed changes to the Al Act referring to the compromise text of the Council of

the EU, the amendments of the EU Committee of the Regions, the joint position of the EDPB and EDPS,
reveals several improvements compared to the original version of the Al Act:

The changes proposed by the Council of the EU regarding the definition of Al systems provide a
basis for distinguishing Al technologies from other information technologies. The compromise
text does not refer to software as the only form of Al systems.

Although the risk-based approach, which includes four levels of risk, remains unchanged, there
have been clarifications regarding general-purpose Al, to which the Al Act does not apply.

The prohibited uses of Al have been clarified. The ban on social scoring has also been extended
to individuals, while the ban on the use of biometric identification systems in public places
now includes the use of systems by and on behalf of law enforcement agencies, which makes
it possible to extend the prohibition to include those who cooperate with law enforcement
agencies.

Annex I, which contains eight high-risk Al application areas has been updated. The following
sub-items have been added: environmental protection (Al designed to control emissions and
pollution) as part of Clause 2, while the Al systems used for calculating insurance premiums,
underwriting, and evaluating claims are described in Clause 5 (d). Systems intended for criminal
analytics are excluded from the field of law enforcement application of Al (Clause 6 (g)).

The European Committee of the Regions point out the need for systematic notification of
individuals that they interact with the system, as well as the need for such notification in relation
to high-risk systems (this is not provided for in the Al Act).

The European Data Protection Board (EDPB) and European Data Protection Supervisor (EDPS) urge
that close attention be paid to emotion recognition systems, which, in their opinion, should be
prohibited except in strictly defined cases (in the Al Act such systems are listed among those
with limited risk).

The EDPB and EDPS call for adaptation of the conformity assessment procedure so that
preliminary assessment is always conducted by third parties in relation to high-risk systems.
Noting the obvious improvements in comparison with the original version of the Al Act, we
should point out several sensitive aspects that also require close attention:

The Al Act and proposed amendments do not provide mechanisms for updating prohibited Al
applications (Article 5) or systems with limited risk (Article 52). For high-risk Al applications, the
ability to update applications is limited to specified areas. Taken together, this implies inflexibility
of regulation in terms of an inability to provide a timely response to emerging threats and ensure
legislative relevance to the rapidly progressing development of Al. Thus, it becomes necessary to
provide for updating mechanisms and appropriate criteria.

Manipulating and distorting people’s behaviour, as well as identifying and exploiting the
vulnerabilities of certain categories of citizens, would seem to comprise harmful practices
that already violate human rights and thus do not require additional criteria of physical or
psychological harm, as indicated in Article 5.

Among the areas of application of high-risk Al it is necessary to make provision for the use of Al
in the healthcare sector.
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= Many questions are raised by the use of Al systems for assessing the risk of an individual
committing a crime or repeating it, as well as for predicting a crime or repetition thereof based on
profiling or assessment of personal qualities and other characteristics. Since the Al Act considers
such systems to be high-risk, it is relevant to classify such systems — or at least certain practices
of their application — as prohibited.

= Since the proposed rules for high-risk Al systems are abstract by nature, they require the
development of practical instructions in order to ensure their implementation in each specific case.

= It is necessary to clarify the concepts of transparency for Article 13 (high-risk Al) and Article 52
(limited-risk systems) and to include mandatory notification of a person about interaction with
the Al system in Article 13.

= The compliance assessment procedure should be adapted to avoid the possibility of self-
assessment, at least initially.

= Close attention should be paid to systems with limited risk (listed in Section 52: emotion
recognition systems, biometric categorisation systems, deepfakes). It is important to classify
some of them as prohibited (e.g., emotion recognition systems) or as high-risk, in order that they
come under the appropriate regulation.

= Itisimportant to extend to systems with limited risk the rule regarding a person'’s right to refuse
to interact with the system in favour of a human if this is necessary to protect his or her rights.

Discussion

How Al can violate human rights. General overview

While the benefits of using Al can be significant, opening up the widest prospects for the future
humanity, some Al systems and applications nevertheless involve significant risks of violating the
fundamental rights of citizens. In terms of human rights, the majority of the problems associated
with the use of Al and the integration of technologies into human society boil down to the risks of vi-
olating these rights. In this context, we will focus specifically on the present problems and those that
may occur in near future without referring to the long-term risks of using Al, which may represent a
threat to the existence of human civilisation per se. However, effective rules that allow current risks
to be contained can help to prepare the ground for countering long-term threats.

Today all national and international legal documents in the field of Al emphasize the need to
protect human rights. For example, in the amendments to the Al Act, the European Committee of the
Regions pointed to the protection of citizens' rights as one of the goals of regulation, thus emphasis-
ing its connection with the EU Charter of Fundamental Rights.*

Problematic aspects may concern both the Al itself and its essence, as well as the features of
its application. R. Rodriguez highlights the following problematic aspects of Al: lack of algorithmic
transparency; problems associated with bias, injustice and discrimination; difficulties in challenging
the decisions of Al systems; adverse impacts on the labour market; problems related to confidenti-
ality of information and data protection (Rodriguez, 2020). These aspects are often interrelated. For
instance, a lack of transparency makes it impossible to challenge the relevant decisions of a sys-
tem (Edwards & Veale, 2017), while bias in datasets can lead to unfair and discriminatory decisions
(Hacker, 2018).

*  Opinion of the European Committee of the Regions on the European approach to artificial intelligence and Artificial
Intelligence Act (revised opinion), 2022 0.J. (C 97) 60.
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Moreover, all of these problems lead to human rights violations in one way or another. Indeed, if
we consider each of the problems inherent in the Al industry such as system bias and discrimination,
non-transparency of algorithms, confidentiality, data protection, and responsibility for harm caused
by Al systems, it all eventually boils down to the risks of human rights violations. Such risks, which
are by no means abstract, are most pronounced in particularly sensitive areas such as justice, health,
public safety, employment, where the use of Al algorithms can be detrimental to human rights im-
plying a need for protection. For instance, due to a lack of necessary transparency in Al algorithms,
situations can arise where people whose rights are affected by the actions or decisions of the system
do not know the reason why they were denied a particular service or why a certain decision was
made in relation to them (Desai & Kroll, 2017).

Transparency of Al systems in a narrow sense means the ability to understand and explain the
system’s decisions. Al systems are characterised by significant complexity; moreover, a deep neural
network learns independently to generate “black box effects”, meaning that it is impossible to iden-
tify and explain each stage of the process in a form that is understandable to humans.® As a result
of such opacity, the actions and decisions of Al systems often become inexplicable and untraceable,
leading to the inability to prove the unfairness of the decisions made by the system, which effec-
tively translates into the inability of citizens to protect their own rights.

Problems of injustice, bias and discrimination also become acute. Although such phenomena can
be grouped together (Rodriguez, 2020) due to their significant interrelatedness, bias do not always
lead to injustice or discrimination (Ferrer et al., 2021) but can remain an unnoticed deviation from the
norm, which does not affect the system’s decision in any way.

Typically, algorithmic bias is due to bias in datasets, which originates from the moment of data
gathering and can be explained both by incorrect work with datasets and historical biases (Hacker,
2018). In recognising such data bias, algorithms can then identify additional differences to reinforce
it resulting in discriminatory decisions (Siapka, 2018). Thus, the bias of algorithms is determined by
existing biases in society, as well as by the diverse composition of groups working with data.

To illustrate the above-mentioned problems, we provide an example of one of the most signifi-
cant EU-wide scandals involving citizens' access to social benefits in the Netherlands.® In 2014, with
support from the Ministry of Social Affairs and Employment of the Netherlands, some cities started
using the Systeem Risico Indicatie (SyRI) system, which is designed to detect fraud in the social secu-
rity sector. In the process of calculating risks to predict the likelihood of fraud on the part of benefit
recipients, this system collects and analyses vast amounts of data. However, people coming from
the lower-income brackets of society were disproportionately evaluated, resulting in discrimination.
Moreover, potential recipients of benefits did not have the opportunity to learn how the system
makes decisions. In 2020, a Dutch court ruled that using the current version of SyRl is illegal due to
its violation of the right to privacy in the sense described in the European Convention on Human
Rights. The Court pointed out that the system was not transparent, collected too much data, and that
the purposes of data collection were not clear and specific enough.”

5 WIPO. Standing Committee on the Law of Patents. (2019). Background document on patents and emerging technologies.
https://www.wipo.int/edocs/mdocs/scp/en/scp_30/scp_30_5.pdf

6 AlgorithmWatch, (2020, April 6). How Dutch activists got an invasive fraud detection algorithm banned.
https://algorithmwatch.org/en/syri-netherlands-algorithm/

7 De Rechtspraak. (2020, February 13). SyRI legislation in breach of European Convention on Human Rights.
https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Rechtbanken/Rechtbank-Den-Haag/Nieuws/Paginas/

SyRI-legislation-in-breach-of-European-Convention-on-Human-Rights.aspx
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In the case of the Italian food delivery company Deliveroo,® a court found that the algorithm used
to rank the company'’s couriers and determine the priority of employees when accessing convenient
delivery time slots was discriminatory. In this case, the reasons why a courier did not report that he
or she would not be able to go to work were not considered, meaning that a line between absentee-
ism and absence for valid reasons was not drawn.

Systems that track employees in the workplace are the source of various social issues due to
allowing all movements and operations performed by a person, including their location, desktop
screen, voice tone and other characteristics, to be recorded and analysed. In particular, various gad-
gets (for example, Fitbit) are used as part of so-called wellness programs for employees, transmitting
data about their health to their employers (Stefano, 2018).

While the use of such vast datasets coupled with analysis tools can increase employee productivity,
mitigate health and safety risks, and reduce the likelihood of accidents, such systems are programmed
by humans and may not be devoid of human biases. Moreover, given the ability of Al to learn and
organise itself, there is a risk that it can reprogram criteria on its own accord in order to achieve set
aims, which will result in discrimination. Moreover, even if data is anonymised, the invasive collection
process itself violates privacy by overstepping the boundaries of work-related processes.

In the field of labour relations, longer-term risks can also be traced. In future, the widespread use
of Al systems is likely to lead to significant changes in the requirements for employees, the creation
of new types of jobs, as well as inequalities in the “new” labour market.

The above-mentioned systems can effectively replace human workers currently responsible for
personnel management and control. This applies not only to HR specialists, but also to employees
in other fields. Over time, Al has the potential to drive humans out of many areas of activity. Thus,
M. L. Entin points out that the introduction of Al in the long run does not increase human capabilities,
but instead creates an alternative to them in the labour market, leaving humans with nothing to
oppose (Entin & Entina, 2021).

Thus, the large-scale capabilities demonstrated by Al entail equally large-scale application risks.
Numerous situations have already arisen in which human rights are violated due to the use of artifi-
cial intelligence; their number is certain to increase in the future. Therefore, attention must be paid
to both current and future risks involved in the use of Al, especially in the field of human rights, as
well as to develop an appropriate regulatory framework aimed at minimising such risks.

What does the EU have to offer?

Definition of Al systems. The starting point of any effective regulation is a well-defined con-
ceptual framework. It is not an easy task to define complex, interdisciplinary, and comprehensive
technologies such as artificial intelligence without narrowing or expanding the scope of regulation
(Samoili et al., 2020). Moreover, the rapidly developing Al industry requires the definition to maintain
its relevance even with the further development of technologies and their constant updating (Stahl
etal., 2022).

Despite the rather well-developed initial wording, the definition proposed by the European
Commission in the Al Act has prompted a considerable number of discussions and already under-
gone some changes. For instance, in the Council of the EU’s compromise text, it is divided into three
components. By contrast with the original text, this later version indicates the ability of such systems

& Allen, R., & Masters, D. (2021, January 18). An Italian lesson for Deliveroo: Computer programmes do not always think of
everything! Al-Law. https://ai-lawhub.com/2021/01/18/an-italian-lesson-for-deliveroo-computer-programmes-do-not-
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to determine how to achieve a set of human-defined goals by training, drawing logical conclusions
or modelling. According to the Council of the EU, this will permit Al technologies to be better dis-
tinguished from other information technologies. In addition to this part, the other two essentially
repeat the previous version, indicating that the system receives input data (machine or “human”)
and generates results in the form of content, forecasts, recommendations, or decisions that affect
the environment with which the system interacts. In addition, the removal from the definition of a
reference to software as the only form of Al systems seems appropriate given that they may take
some other form including hardware or something not yet used for such purposes.

In its amendments to the Act, the EU Committee of the Regions mentioned the impossibility of
formulating a final definition of Al due to the dynamic development of the Al industry, recommend-
ing that the definition should change with the development of Al systems and applications. While
committees of the European Parliament are also preparing possible amendments to the existing
definition, the indications are that there will be no major changes.’

The EU’s approach to Al regulation. The Al Act stipulates that the pan-European regulation of
reliable Al will provide adequate protection for citizens and at the same time contribute to strength-
ening the competitiveness and production capacity of Europe in the field of Al

Changes proposed by the Council of the EU regarding the scope of the Al Act include the exclusion
of artificial intelligence systems developed for the sole purpose of conducting scientific research.
Existing exclusions from the Act are Als developed or used for national security purposes and the
military.

Despite the various proposed amendments, the broad scope of the Act remains unchanged. Its
provisions will also apply to companies located outside the European Union to the extent that re-
sults obtained from Al systems belonging to these companies are used in the EU. This provision
remains quite controversial for many companies, who do not always know exactly where the results
of their systems will be used.

The Al Act has consolidated the EU's commitment to a risk-based approach with four levels of risk:
unacceptable risk, high risk, limited risk, and minimal risk. In attempting to balance the need, on
the one hand, to encourage further development of innovations, and on the other hand, to protect
citizens, such a risk-based approach is aimed at reducing the likelihood or extent of harm through
risk assessment and regulation corresponding to the level of risk. Such a risk orientation is intended
to avoid overly restrictive regulation.

However, according to representatives of several public organisations for the protection of digital
rights, this approach presupposes the preliminary assignment of Al systems to various risk catego-
ries without considering that, due to its dependency on the specific context of using Al, the level of
risk often cannot be fully determined in advance® Moreover, such an approach is conspicuously
convenient in a technical environment where companies assess their own production risks and are
unlikely to be motivated to provide adequate protection of human rights."

Moreover, the erroneous classification of some Al systems as low risk (for example, emotion rec-
ognition systems are assigned to this level) may lead to a lack of necessary regulation and means for

" Hidvegi, F., Leufer, D., & Massé, E. (2021, February 17). The EU should regulate Al on the basis of rights, not risks. AccessNow.
https://www.accessnow.org/eu-regulation-ai-risk-based-approach/
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measuring such systems. In particular, in order to facilitate their access to the EU market, companies

may deliberately underestimate the level of risk to avoiding complying with the rules.

Nevertheless, the EU is not likely to abandon the risk-based approach. This approach to Al sys-
tems was proposed in the White Paper on Artificial Intelligence™ presented by the Commission in
February 2020, in which only two levels of risk were proposed. At that time, the risk categories were
studied more thoroughly, which eventually led to a four-tier system. It is now crucially important to
clearly define the criteria for assigning systems to a certain level of risk, as well as to provide oppor-
tunities for updating for each category in order to ensure regulatory flexibility.

Prohibited uses of Al. Speaking in more detail about each level of risk, we note that within the
framework of the compromise text of the Council of the EU, some changes were made to the list of
prohibited Al applications (Article 5), along with updates to the areas of application of high-risk Al
(Annex Il1). In addition, the Council of the EU has formulated a separate Article (Article 52a) for gen-
eral-purpose Al capable of performing generally applicable functions such as image/speech recog-
nition, audio/video generation, image detection, question answering, translation, and others, taking
such Al to be beyond the scope of the Act.

Article 5 of the Al Act still lists prohibited uses of Al technologies (systems that distort people’s
behaviour and thereby harm a person or others; systems that exploit the vulnerabilities of certain
groups of people; social scoring systems, remote biometric identification systems applied by law
enforcement officers). Additional clarifications have been added to the first two Articles. For example,
Article 1 (a) prohibits the use of systems that affect the subconscious mind and thereby distort or
change people’s behaviour with the aim of significantly changing a person’s behaviour in a way that
causes or is likely to cause physical or psychological harm to that person or another person Such
formulations seem to imply that a person’s behaviour can be significantly distorted without causing
harm. Nevertheless, the very fact of distortion, which can take away a person’s independence when
it comes to decision-making, can already be considered unacceptable.

Noting that private companies such as cloud service providers are now also capable of processing
vast amounts of personal data, the EDPB and EDPS insisted in their joint position issued in June 2021
on the complete ban on the use of social assessment and classification systems for individuals.
Such a blanket prohibition of social scoring applications demonstrates awareness of the danger
such systems pose and can be interpreted as a good sign.

Significantly, the word “remote” was removed from the ban on the use of biometric identification
systems in public places used for law enforcement purposes; instead, the relevant wording now
indicates a “real-time”. According to the definition, the collection of biometric data, comparison
and identification of data in such systems have no significant delay. Moreover, this prohibition now
applies to the use of these systems by or on behalf of law enforcement agencies, which makes it
possible to extend it to those who cooperate with law enforcement agencies.

Exceptions to this ban remained virtually unchanged: the search for victims of crimes; the pre-
vention of a specific threat to critical infrastructure, life, health, physical safety of individuals or a
2 Commission White Paper on Artificial Intelligence: A European approach to excellence and trust, COM (2020) 65 final

(February 19, 2020).

% Council of the European Union Presidency Compromise Text on the Proposal for a Regulation of the European Parliament
and of the Council Laying Down Harmonised Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending Certain
Union Legislative Acts, (Nov. 29, 2021), https://data.consilium.europa.eu/doc/document/ST-14278-2021-INIT/en/pdf

% Joint Opinion of the European Data Protection Supervisor and of the European Data Protection Board on the Proposal for a
Regulation of the European Parliament and of the Council laying down harmonised rules on artificial intelligence (Artificial
Intelligence Act), (June 18, 2021), hitps://edpb.europa.eu/system/files/2021-06/edpb-edps_joint_opinion_ai_regulation_en.pdf
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terrorist attack; the detection and prosecution of criminals or suspects of criminal offenses that in-
volve a sentence of imprisonment for more than three years. Such exceptions can still be interpreted
quite broadly to justify the widespread use of Al by the authorities and law enforcement agencies.
The use of such systems involves processing data from a disproportionate number of subjects to
identify only a few individuals, which will inevitably result in excessive invasiveness of these prac-
tices and violations of the rights of others.

The failure of the Act to address the possibility of updating the list of prohibited Al applications
demonstrates the general slowness of the regulation process, reducing its ability to ensure its own
relevance with the progressive development and complexity of Al-technologies. Thus, it seems ap-
propriate to provide special mechanisms for updating prohibited Al applications (for instance, in a
manner similar to the update mechanism in Annex Ill) so that the lists can be updated as technology
evolves.

High-risk Al systems. Two groups of such systems are identified in the original version of the Act.
The first category includes systems that meet two conditions: they are products or are intended to be
used as components of product safety that are subject to the applicable Union legislation of Annex Il
(Directive 2006/42/EC on the safety of machinery and equipment, etc.), and must pass a third-party
conformity assessment in order to be placed on the market or put into operation. In the compromise
text, the Council of the EU only slightly changed the wording and structure of these provisions, leav-
ing them effectively unchanged.

The second group comprises eight systems used in the areas identified in Annex Il
= biometric systems used without a person’s consent (real-time or post identification);

= critical infrastructure and environmental protection;

= education and vocational training;

= employment, employee management and access to self-employment;
= access to private and public services and benefits;

= law enforcement;

= governance migration, asylum, border control;

= administration of justice and democratic processes.

While the Act allows those specific applications of Al systems listed in the Annex can be updated
by the Commission, such updates must occur within the specified eight areas.

Thus, as part of Clause 2, environmental protection (Al designed to control emissions and pollu-
tion) has been added, while Clause 5 (d) now specifies Al systems used in insurance for calculating
insurance premiums, underwriting, and evaluating claims.

As for biometric identification, in general this practice is associated with a substantial risk of inva-
sion of people’s privacy and violation of anonymity. While the phrase “without a person’s agreement”
implies that, in order to use such systems, the person must be informed, the problem of properly
informing individuals about such processing has not yet been solved.

Thus, the EDPB and EDPS call for a ban on any use of Al for automatic recognition of human fea-
tures in public places (faces, gaits, fingerprints, DNA, etc.), as well as systems for biometric categori-
sation of people. In their joint position, it is also noted that, when it comes to political gatherings
and protests, subsequent identification can adversely affect rights and freedoms such as freedom of
assembly and association, as well as the fundamental principles of democracy.

% Joint Opinion of the European Data Protection Supervisor and of the European Data Protection Board on the Proposal for a
Regulation of the European Parliament and of the Council laying down harmonised rules on artificial intelligence (Artificial
Intelligence Act), (June 18, 2021), hitps://edpb.europa.eu/system/files/2021-06/edpb-edps_joint_opinion_ai_regulation_en.pdf
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It is quite problematic to use Al for individual assessments of the risk of committing a crime or the
repetition thereof by an individual, as well as for predicting a crime based on profiling or assessment
of personal qualities, past behaviour, etc. The use of algorithms to predict future human behaviour
in such sensitive areas will inevitably put lower-income brackets of society at risk, leading to dis-
crimination, which in some cases may destroy lives. Therefore, such systems or individual practices
of their application, should be classified as prohibited.

The main part of the Act is aimed specifically at regulating high-risk Al. In relation to such systems,
suppliers are supposed to provide a risk management system throughout the entire system life cycle,
take measures to eliminate or mitigate risks, and conduct post-market monitoring. The Act requires
systems to be designed in such a way as to ensure record-keeping during their operation (Article 12),
provide transparency of the Al system, ensure availability of information (Article 13). Human control
should be conducted throughout the entire life cycle of the system, including the ability to interfere
with the system at any time and, if necessary, stop or adjust it (Article 14).

Despite the obvious rationality of the proposed rules, they are rather abstract and require
additional practical documents and instructions to ensure compliance in each specific case. The
conformity assessment procedure can be based on internal control (self-assessment; Annex VI) or
conducted with the participation of a third party (Annex VII). While systems that are subject to EU leg-
islation (Annex I1) are also subject to a conformity assessment procedure in accordance with these
acts, an Al compliance assessment must be part of this assessment.

With the exception of biometric identification, all of the systems in Annex IIl are subject to an
assessment procedure conducted without the participation of an authorised body. This raises a
number of questions. In general, the self-assessment procedure remains controversial due to its
potentially insufficiency in terms of protecting human rights.

B. Benifei, the representative of the European Parliament’s Internal Market and Consumer Protection
Committee (IMCO), referred to the potential failures of such a procedure: “We don’t want to detect bi-
ases in systems after they've already destroyed families and lives, as has happened in some countries."®
In their joint position, the EDPB and EDPS also point to the need to adapt the conformity assessment
procedure for high-risk systems so that the assessment is always carried out by third parties.

Transparency. While the transparency of Al systems can be difficult to achieve in some cases, it is
precisely transparency that can increase citizens’ confidence in such systems, as well as provide the
ability to control the Al. When this requirement clashes with a trade secret regime, it is important
to ensure that the systems are as transparent as possible, at least to the competent supervisory
authorities, otherwise we risk finding ourselves in a situation of unexplained actions and decisions
that can significantly affect human lives.

Despite the Act containing two Articles on the transparency of Al systems, the uniform wording
implies different requirements. Thus, Article 13 (transparency of high-risk systems) deals with the
possibility of the interpretation of output data of the system for further use, while Article 52 (trans-
parency of systems with limited risk) refers to the need to inform an individual subject about his or
her interaction with the system.”

While the Act requires people to be informed when they interact with the Al systems listed in
Article 52, it does not contain a similar requirement for high-risk systems that pose an even greater

' Bertuzzi, & Killeen, 2022.
7 Kiseleva, A. (2021, July 29). Making Al’s Transparency Transparent: AI'S: notes on the EU Proposal for the Al Act (2021).
European Law Blog. https://europeanlawblog.eu/2021/07/29/making-ais-transparency-transparent-notes-on-the-eu-
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threat. It remains unclear what information should be specified in such a notification, for example,
whether or not information should be included regarding the goals, the logic of the intended actions,
or the right to request explanations.

The exception to Article 52 comprises systems used for the detection, prevention, investigation
or prosecution of criminal offences. Here again, one cannot fail to note the excessive breadth of
the exception. Here it is advisable to distinguish the area of detection and prevention of crimes as
requiring greater guarantees for the protection of citizens that take into account the presumption of
innocence. It is also possible to cite opinions about the need to completely cancel these exceptions,
since the use of such manipulative Al systems without ensuring the required transparency presents
a serious threat to fundamental rights®

It should be noted that Article 52 does not contain provisions regarding the possibility of a per-
son to refuse to interact with the system in favour of interacting with a person if this is necessary
to protect fundamental rights, as is set out in the Ethics Guidelines for Trustworthy Al prepared
by HLEG Al. However, according to the amendments to the Act proposed by the EU Committee on
Regions, the scope of opportunities and legal status of individuals interacting with Al systems
should not be limited to this interaction.

The EU Committee of the Regions also pointed out the need to systematically notify individuals
that they are interacting with the system. The Al Act indicates that individuals should be notified only
in cases where this is not obvious from the circumstances and context of use. The Committee also
noted: “Natural persons should always be duly informed whenever they encounter Al systems, and
this should not be subject to the interpretation of the given situation.””

Thus, regardless of whether or not this is obvious from the circumstances of using Al, individuals
should always be informed about interactions with Al systems; moreover, this requirement should be
extended to high-risk systems that are used in particularly sensitive areas.

Limited-risk systems. Article 52 of the Al Act is aimed at regulating systems with limited
risk. These systems, in the opinion of the Commission, do not pose such a significant risk as to
be classified as high-risk systems. However, we will try to find out whether these systems are
indeed so harmless that they do not require all the complex procedures that are applicable to
high-risk Al.

Therefore, the Article specifies the following systems: emotion recognition systems, biometric
categorisation systems, deepfakes (systems that generate or manipulate images, audio or video con-
tent, real people, objects, places, or other objects or events).

Emotion recognition systems collect and process data and information about a person’s mental
processes. Examples of such systems can be found in China, where human rights organisations re-
port that Uighurs are undergoing experiments aimed at determining their emotional state.?* Similar
systems can also be used in marketing and social networks aimed at influencing and manipulating
people’s behaviour in order to mislead them. However, the fact that such systems are not listed as
prohibited or high-risk seems rather questionable given the level of risk and questionable use of
some of them.

QOpinion of the European Committee of the Regions on the European approach to artificial intelligence and Artificial
Intelligence Act (revised opinion), 2022 0.J. (C 97) 60.

»  Malgieri, G., & lenca, M. (2021, July 7). The EU regulates Al but forgets to protect our mind. European Law Blog.
https://europeanlawblog.eu/2021/07/07/the-eu-regulates-ai-but-forgets-to-protect-our-mind/
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Biometric categorisation systems are those aimed at dividing people into categories de-
pending on their ethnicity, gender, political views, sexual orientation etc., based on their
biometric data. Deepfakes are fake videos and images created with the intention to discredit
or mislead.

According to the Act, it is only possible to provide protection by notifying a person about his or
her interaction with the system without providing the opportunity to refuse such interaction. At the
same time, the provision concerning the possibility of refusing to interact with the system in favour
of interacting with a person is necessary in the context of protecting fundamental rights and ensur-
ing non-discrimination.

Thus, the use of such systems remains insufficiently regulated, except in rare cases when their use
causes mental or physical harm or exploits the vulnerabilities of certain groups of people, in which
case it will be considered as prohibited.

The need to pay close attention to emotion recognition systems is noted by EDPB and EDPS in
their joint statement. Representatives have indicated that the use of emotion recognition systems is
highly undesirable and should be prohibited, except for clearly defined applications such as medical
applications, where it is necessary to the recognise the emotional state of a patient.”

Conclusion

Comprising an all-embracing and ubiquitous technology, artificial intelligence has raised a num-
ber of issues that need to be addressed immediately. In order to prepare the ground for overcoming
long-term threats, it is of inmense importance to quickly and efficiently work out the risks and
threats that Al carries.

As one of the leaders in Al regulation, The EU is definitely on the right track, working out com-
prehensive standards, consulting with all stakeholders in order that the version of the Al Act that is
adopted into law takes all relevant factors into account. The post-covid disunity and heterogeneity
of the EU member states may be gradually being replaced with a sense of cohesion (Entin & Entina,
2021). Such cohesion of the EU member states is necessary when it comes to regulating the creation
and use of Al systems to ensure the protection of its citizens.

The Al Act proposed by the European Commission in April 2021 sets out a number of regulations
designed to minimise the threats and risks associated with the rapid development of Al technol-
ogies. Once adopted, its provisions will obviously be reflected in both international law and the
third-country law; moreover, the Act itself will significantly affect the global artificial intelligence
market.
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WH®OPMALIUOHHBIX TEXHO/10T MK
[1PU 3AKJTKOHEHWUKN TOPTOBBIX
A0roBoPOB U UCTOJIHEHWAK
ObA3ATENBCTB U3 HUX

C.10. ®ununnosa

MOCKOBCKMIA TOCYAAPCTBEHHbIA YHUBEPCUTET UMeHn M.B. lomoHOCOBa
119991, Poccus, Mocksa, JleHuHckue ropbl, 4. 1

AHHOTaUWA

B ctaTtbe npeanpuHATa NOMbITKa OUEHUTb BO3MOXHOCTWU UCNONMb30BaHUA TEXHOHOFI/IVI 6ﬂ0KHel7IH n CmapTt-
KOHTpakTa, 60nbLIKX OAHHbIX U TeXHONIOTUN UCKYCCTBEHHOTO UHTENNEKTa B KnaCCUYeCKUX aoroeopax, ono-
cpeayiowmux Kommepueckuii 060pot. Kpome Toro, aBTop WANKCTPUPYET NPaBOBbIE PUCKM MCMONb30BAHMSA
WH(OPMALLMOHHBIX TEXHONOTWIA W Npedenbl UX BHeApeHUs B cdhepy AOrOBOPHOrO npaBa. BbibpaHHas aBTo-
pom uenb npegonpeaennna uCnonb3oBaHue (bopmaano-lopmnmquKoro MeToAa npu aHanuie ﬂ,eﬁCTByIOLLLI/IX
HOpM npaB.a. ﬂpM 3TOM NMOWNCK OTBETOB HAa 3aflaHHble BONPOCbl HEBO3MOXHO NPeacCTaBUTb 6e3 Oﬁan.I.EHVIﬂ
K CPaBHUTENbHO-NPAaBOBOMY MeTOAY: B CTaTbe aBTOP OﬁpaLI.laETCFI KBO33peHuUaAM aHrﬂl/II;ICKI/IX N aMepUuKaHCKuX
YUEeHbIX NPpU paCcCMOTPEHUN I'Ip06HEM NCNoNb30BaHNA TEXHONOTUN UCKYCCTBEHHOTO UHTENNEKTA B KOMMepye-
CKnX porosopax.

B pesynbrate nccnefoBaHuA aBTOp NPUXOANUT K BbiIBOAAM O TOM, YTO (1) CMapT-KOHTPaKTbl, NpeaHa3Ha4yeHHble
ANnA aBTOMaTUYeCKnx TpchaKLlMﬁ B CeTn MHTepHeT, He NO3BONIAKT NepemellaTb pea/ibHblie TOBapbl B pealb-
HOM MuUpe, NO3TOMY cd)epa UX UCNONb30BaHNA OrpaHNYNBAETCA TONbKO 3aKNOYeHWem, HO He UCNONTHEeHU-
€M peann3alNOHHbIX 10rOBOPOB; (2) B noCpeaHnYeCKnX norosopax, HanpaBneHHbIX Ha COBepLlleHNe TONbKO
opuanyeckmnx p,eﬁCTBI/Iﬁ, CMapT-KOHTPAKT MOXET NOMHOCTbIO BbITECHUTb KaCCuueckKne AOroBopbl u 0693a-
TeNnbCTBa, (3) npu UCNonb30BaHUK 60NbLUNX AaHHbIX BCTaeT npoﬁnema obecneyeHus NnpaBa Ha Henpukoc-
HOBEHHOCTb llaCTHOI;‘I XWU3HKU, NO3TOMY KOMMepyeCKoe ncnonb3oBaHue C06paHHbIX [aHHbIX XOTA U ynyullaet
CObIT TOBapoOB, HO ylemnAaeT OCHOBHble NMPaBa Ye/0BeKa; (4) OCBOEHHblIe BO3MOXHOCTW NO aBTOMATU3aLIUNK
0T60pa KOHTPAreHToB, onpeaeneHnio U U3MeHeHuo yCl'IOBI/II;I XpaHeHua, no OTCNeXnBaHNO OCTAaTKOB TOBA-
POB Ha CKnaje u np. n03BONAKT rOBOPUTb O NOTEHUKUANbHO 60nblINX BO3MOXHOCTAX U B KOoMmepyeckom
o6opore.

Knioyesble cnosa
KommepueCKme AOFOBOpr, 3I'IEKTpOHHaFI TOpFOBHH, KommepquKoe npaBo, VIHTepHET, CMapT-KOHTpaKT, 6I'IOK-
lNEI?IH, 60ﬂbI.IJVIe AaHHbIe, I/ICKyCCTBeHHbII7I NHTeNNneKT

' Tpu undopmaumonHoii nopaepxke CMNC «fapaHT» U CNC «KoHcynbTaHTIINOCY. 3aKOHOAATENbCTBO NPUBOAUTCS MO COCTO-
AHUI0 Ha 1 Maa 2022 .
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Abstract

The article attempts to evaluate the possibilities of using blockchain and smart contract technologies, as well

as hig data and artificial intelligence technologies in traditional commercial contracts. In addition, the author
illustrates the legal risks of using information technologies and the limits of their implementation in the field

of contract law. The goal chosen by the author predetermined the use of the formal legal method in the analysis

of the current legal norms. At the same time, it is impossible to imagine the search for answers to the ques-
tions without referring to the comparative legal method: in the article, the author refers to the views of English

and American scholars when considering the problems of using artificial intelligence technology in commercial

contracts.

As a result of the research, the author comes to the conclusion that firstly smart contracts designed for auto-
matic transactions on the Internet do not allow moving real goods in the real world, therefore the scope of their
use is only limited to the conclusion, but not to the execution of contracts of sale. Secondly, a smart contract
can completely supplant traditional contracts and obligations in mediation contracts aimed at performing only

legal actions. Thirdly, there is a problem of ensuring the right to privacy when using big data, therefore, the

commercial use of the collected data, though does improve sales, violates basic human rights. And finally, the

mastered capabilities for automating the processes of selecting counterparties, determining and changing stor-
age conditions, tracking the balance of goods in the warehouse, etc., allow author to discuss the potentially
great possibilities of using Al in commerce.

Keywords
commercial contracts, electronic commerce, commercial law, Internet, smart contract, blockchain, big data,
artificial intelligence
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Beeaenue

Pa3BuTie HayKW, HECOMHEHHO, CMOCOGHO YNYYlWMTb YEN0BEUECKYI0 XU3Hb. lOpucnpyaeHums,
ABNAACD OJHON W3 CTapedlumx W Hambonee KOHCEPBATUBHBIX HAyuHbIX 06MacTel, He BCerga Mo-
KET aleKBaTHO pearnpoBaTh Ha MOABNEHUE HOBbIX TEXHONOIMA. OCHOBbIBasCh Ha 6a30BbIX UAEAX,
CNOXMBLUMXCA elle BO BpeMeHa PUMCKOM MMNepui, Hayka rpaxiaHCKoro npaBa He MOXET GbICTpO
HaXOAUTb OOBACHEHUA CTPEMUTENbHO M3MEHSIOWENCA peanbHOCTU. U 3T0, KaK HI CTPaHHO, OfHO
U3 OCTOMHCTB FPaXaHCKOro Npasa Kak Hayku, MCCneaylolen YacTHoe NpaBo, NPenMyLLeCTBEHHO
OCHOBAHHOE Ha GHYmpeHHeM 4yecmee npaea Nniofien, BecbMa PUrMAHOM COLMANbHOM (heHOMEHE.
IOpucnpyaeHums 0CHOBbIBAET CBOM NPEACTAB/IEHNA O HOBbIX TEXHOMOMMAX N UX BIMAHUM HA COLYN-
aNnbHble OTHOLIEHMSA, CMOTPS Ha HUX Yepe3 Npu3My 6a30BbIX LeHHOCTel — A06pa, CNpaBeannBoCTH,
6anaHca MHTepecos.

B HacTosLeN cTaTbe aBTOP BLIHOCUT Ha 06CYX/eHIUe IDPUANYECKOro CoobILecTBa Hanbonee crop-
Hble BOMPOCHI, KOTAA OCTAETCA HeACHbIM NPUHLMNUANbHOE COOTBETCTBME UCMONb30BaHNUA paccmar-
pUBaEMbIX TEXHONOTNN 6a30BbIM YeNoBeUECKUM LEHHOCTAM. ABTOP He CTaBUT 3afiaun 060CHOBATb
BBE/leHMe 3anpeTa Ha UCNOMb30BaHIe TEXHONOTMIA B 06NACTH KOMMEPUYECKMX J0FOBOPOB MU KaK-TO
caepXaTb pa3BUTME HAYKMW. HayuHO-TEXHUUECKMI NPOrPecc paccMaTpUBAETCA aBTOPOM Kak KOHCTAHTA,
UCNOMb30BaHKe HOBEILINX TEXHONOTMI — 3TO JaHHOCTb, B KOTOPOW U€N0BEUECTBY NPUXOAUTCA XNTb,
W 3afauya B TOM, uTob6bl AOANMUPOBAMb KACCUYECKOe Npasogoe pezynupoeaHue CoyuanbHo20
e3aumodelicmeus ¢ y4emom uHme2payuu Hay4yHblX OOCMUXEeHUL U HO8bIX 803MOXHOCMel 8 Knac-
cuyeckoe npasosoe pezynuposaHue. BbibpaHHbIe ANs HACTOALENH CTaTbu TEXHONOTUM, IO MHEHMIO
aBTOpa, 3aTParnBaloT BeCbMa 3HaulMble acneKTbl MpaduyuoHHO20 YCTPOMCTBA POCCUICKOTO 0bLe-
CTBa, BOMPOC O TOM, rae NOCTaBUTb 3aNATYI0 B MPEANOXeHUN «02paHuyumb Heb3A paspewiumsb»
NPUMEHUTENBHO K KaA0N U3 3TUX TEXHONOTWI, He UMEET OAIHO3HAUYHOTO OTBETA.

B uccnegoBaHum aBTOpP UCXOAWUT W3 COLMONOTMUYECKOro NpaBOMOHUMAHMA, nonaras, uyto 3aja-
uell UCCNeaoBaHNsS ABNSETCA BbiABNEHWE NPaBoBOro I(eKTa TOro UM WHOMO perynmpoBaHus,
npu KOTOPOM OLEHMBAETCHA BO3/IECTBME HOPM NpaBa Ha COLMaNbHOE B3aUMOLENCTBUE CYGHEKTOB,
Mpu 3TOM aBTOP KPUTUYECKMN OLEHNBAET BO3MOXHOCTb MONYYeHUA HayuyHOro pesynbrata C npumeHe-
HUeM TONbKO NNLLIb METO/0B [OrMaTUUECKON IOPUCTPYAEHLLIAM, OCHOBAHHDBIX HA UCCNEf0BaHMM NO3K-
TUBHOrO npasa. CBOe NOHMMAHUE IPUANYECKOro METOAA aBTOP NOCNEA0BaTe/IbHO U3NOXUN B paje
HayuHbix pa6ot (Filippova, 2013; 2017a; 2017b), HacToAWAA CTaTb ABAAETCA OMbITOM npumeHeHun
WHCTPYMEHTANbHOMO MOAX0AA K WUCCIeN0BaHUI0 WUCMOMb30BaHNS MHAOPMALMOHHBIX TEXHONOTMUI
B KOMMepyYecKux Jorosopax.

funotesa uccnegoBaHUA COCTOUT B TOM, YTO, OCHOBbIBAACb TOMbKO NULIb Ha uaeax nony-
UeHUS MAKCUMANbHOW NPUBBLINK W yBeNnWueHUs CObiTa TOBAPOB, He MOXET 6blTb MOCTPOEHO
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npaBoBOe perynupoeaHne NCnonb3oBaHnA I/IHCIZ)OpMaLLI/IOHHbIX TEXHOHOFMﬁ, npu nx perynuposaHnmn
NOMNMO MHTEpecoB npenanHmmaTeneﬁ OOMKHbI YY4UTbIBATbCA 06LecTBEHHbIE nHTEepechbl N UEHHO-
CTW, UCNONb30BaHNE TaKUX TEXHONOTNA AOMKHO 6bITb MOpPa/ibHO U HPABCTBEHHO MpuemnembiM,
Ans o6ecneyeHuns TaKoro COOTBETCTBUS NpaBo AO0/MKHO NCNO/b30BaTb «HpaBCTBeHHbII7I TecT™ u otce-
KaTb Te pellieHnd, KoTopble TaKOW TecT He npoxogAat. B nouncke 6anaHca ﬂpMﬁbIﬂl/l W NHTEpecoB rpa-
XAdH NpaBo AO/MKHO BbICTYNATb ap6v|Tp0M W BHEAPATb B NPAKTUKY NULLIb Npuemiemble peleHns.

[MocTaHoBKa NpobNeMbI

CoBpeMEHHbIN MUP HEMbICNUM 6e3 MCNONb30BaHUA MHAOPMALMOHHBIX TEXHONOTUIA. Kawablil
KOMMEPCAHT MMeeT MHTEPHET-CallT, HA KOTOPOM pa3MmellaeT UHdopMaumio o cebe, 0 Npeanarae-
MbIX TOBapax, pabotax 1 ycnyrax. leBU30M COBPEMEHHOTO MMpPa MOFYT CNYXMUTb CNOBa bunna MenTca:
«Ecnu Balero 6u3Heca HeT B WIHTEpHeTe, TO BaC HeT B GU3Hece». B IKOHOMUUECKOW nuTepaType
OTMEYAIOT, YTO MHTEPHET-TEXHONOMUI CMOCOBCTBYIOT CHWXEHUIO TPAHCAKLMOHHBIX U3JEPXKEK, CBA-
3aHHbIX C MOUCKOM WH(OpMaLK O TOBApe U NOCTABLUMKE, KNMEHTE, BeeHUN NeperoBopoB, 3aK/io-
UeHMeM KOHTPAKTOB, MOHUTOPMHIOM [OFOBOPHOW AWUCLMMAMHDBI, NO3BONAIOT MOBBICUTb NpPOM3BO-
AVTENbHOCTb TPYAA W, KaK CneacTBuUe, 06eCneunTb IKOHOMUUYECKUI POCT opraHu3auun?. K 3afgauam
aBTOMATWU3aLMK ONTOBOI TOProOBAM OTHOCAT: @) ONTMUMW3ALMIO UCNONb30BAHNA MNOIWAAN CKNAAa;
6) COKpalleHue 3aTpaT Ha XpaHeHue TOBapa Ha CKNaje; B) COKpaLleHUe BpeMeHW NpoBefeHus
CKNA/ICKMX OMepaLuis; r) COKpalleHne KONNUecTBa OWMGOUHbIX CKNAACKUX OnepaLuis; o) nosbile-
HUe TOYHOCTM YUeTa TOBAPOB; €) CHIKEHMUE NOTePb, CBA3AHHBIX C OrPaHUUYEHHbIM CPOKOM peanusa-
LMK TOBAPOB; %) YMEHblIEHNE 3aBUCUMOCTH OT YeNoBeueckoro (haktopad. AKLEHT Ha ONTUMU3ALMIO
C NOMOLLbI0 MH(OPMALMOHHBIX TEXHONOTMI CKNAfICKOrO X03SMCTBA MOHATEH — MMEHHO CKNajckoe
X03ACTBO — Y3KOE MeCTO TOProBAW, MaBHbIA OFpaHWUMTENb ee Pa3BUTUSA. ITO CBA3AHO C TeM,
yTO 06BEMbI POJABAEMbIX TOBAPOB MOMHOCTbIO 3aBUCAT OT TOrO, CYLLECTBYIOT NN YCNoBusA ans obec-
NeyeHns COXPaHHOCTM TOBapa Ha ero nyTu OT NPOU3BOAUTENSA K NOTPebuTento. N36bIToUHOE Hanon-
HeHuWe cKnaja ToBapamMu OiHOr0 HaUMEHOBaHUA NP OTCYTCTBMM TOBAPOB APYrMX HaMEHOBaHMI CO-
3[)aeT CNOXHOCTU B 06eCneUeHn aCCOPTUMEHTA TOBAPOB PO3HMYHOIO NPOAABLA, @ 3HAUUT NPUBOAUT
K CHU)XEHMUI0 NPUBbINN BCEX 3BEHbEB KaHana cobiTa U NNL, COAEMCTBYIOLMX TOProBNe. ONTMMU3aLUS
CKNAJCKOr0 XpaHeHUs — NPAMON NyTb K YyBEeNUUYEHUI0 NPofa. Ho, KOHEUHO, He eAUHCTBEHHbIN.
CnpaBeannBo OTMEYALOT, UTO KHUKAKWUE BNOXEHUS B MHTEPHET-TEXHONOMUN CaMu No cebe B u3ons-
LMK OT NPOLECCOB PEUHXMHUPUHIA He CMOCO6HbI 06ecneunTb NPUbLINL TOProBOro NPeanpUATUS,
KOTOpas 3aBMCUT B TOM YUCie M OT paboTbl C NOCTABLLMKAMM W NOKynaTensimu»*, lencTBUTENbHO,
3aKnUYeHne KOMMEpPUECKNX J0roBOPOB BbINOMHAET MHOXECTBO (DYHKLMIA, NPN BCEX NPEMMYLLECTBAX
UHOPMALMOHHDIX TEXHONOTMIA UM HE YAACTCA HanaauTb COTPYAHUUECTBO MEXAY KOHTpareHTamu,
He yaacTca pa3paboTaTb HOBbIW BUA TOBApa, HOBYIO TEXHONOTUIO, PACLIMPUTL aCCOPTUMEHT TOBApOB
3a CYET BKOUYEHNA UHHOBALMOHHDBIX NPOAYKTOB. Bee To, rae peub MAET O TBOPUYECTBE, HEOHX0AUMO-
CTU OTCTYN/IEHUS OT HOPM, WABMOHOB, MNYHBIX OTHOLWEHUAX — 3TO HEAOCTYNHOE ANA MHGOPMALNOH-
HbIX TEXHONOTNIA NoNe — None AeATeNbHOCTY YenoBeka.

MpocTenwmne TEXHONOIMM, UCMONb3yeMble B JeATENbHOCTU TOProBOM OpraHW3aLuW, no3Bo-
nAT cobupatb MHGOPMALMIO O KauecTBe TOBApPOB, MPMHUMATb U 06pabaTtbiBaTb WHHOPMALMIO
0T NOKynaTenen o BbIABNEHHbIX HEAOCTATKaX, YA06CTBE NONb30BaHMS, AOCTONHCTBAX M HEAOCTATKAX

2 (méupckas, E. B., Crapuesa, 0. A. (2008). InekmporHas kommepyus: yuebHoe nocobue. Gopym.
3 Taspunos, J1. . (2015). MHgopmayuoHHble mexHonozuu 8 Kommepyuu: yyebHoe nocobue. NHgpa-M.
*  Cubupckas, Crapuesa, 2008.
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AV3aliHa, Ha OCHOBAHMM KOTOPOW NMPUHUMATb pelleHns O paclMpeHnn accopTUMEHTa TOBApoB,
BbIBOfIE W3 aCCOPTMMEHTA TeX WM MHbIX NO3MLUMKA, pa3pabaTbiBaTb PeKOMEHAALMUM NPON3BOANTE-
10 O BHECEHUN M3MEHEHU B KOHCTPYKLMIO UMM AM3alH TOFO MM MHOTO ToBapa. C MOMOLbIO UC-
NoMb30BaHUA NHGOPMALMOHHBIX TEXHONOTUI CYLIECTBEHHO YNPOLLAETCS NNaHUPOBaHNE PecypcoB.
Lnupoko ucnonb3ylTca pa3HOO6pa3Hble TEXHOMOMMM 3MEKTPOHHOTO AOKYMEHTO060pOTa Mexay
NOCTABLLUKOM ¥ MOKynaTenamu, mexay npoussogutenem ToBapa, CKNAACKUMU OpraHu3auusmu,
TPAHCNOPTHBIMM OPraHW3auMaMin, IKCneauTopamn. OpraHU3yTCA OHNANH-Co06LeCTBa ANA 06Le-
HUS B pPeXMMe pPeanbHOro BPEMeHW, C UCMOAb30BaHMEM OGOTOB OPraHU3ylOTCA OTBETHI HA HaMbo-
fiee pacnpocTpaHeHHble Bonpocbl. CerogHa uccnegosaHne Cnpoca OCyWeCTBNALTCA NOCPeACTBOM
aBTOMATU3MpPOBAHHOW OLEHKN NOBEfeHNs NMOTEHUMANbHbIX NOTpebuTenen B ceTu MHTEpHET, u me-
CTO TPAAULMOHHBIX ONPOCOB OOLWECTBEHHOTO MHEHMS 3aHUMAKOT TEXHONOrMKN 06PabOTKM BbIpaxe-
HUS MUKPO3MOLMIA MOMb30BATENAMN TEXHUUECKUX YCTPOMCTB W UX NOBEAEHUSA B COLMANbHbIX CETAX,
OCTaTKW TOBAPOB Ha CKMafe OTCNeXMBAKTCA aBTOMATUYECKU, U HA OCHOBAHWUU TEKYLLEro COCTOAHMA
CKNAfCKNX 0CTaTKOB (hOpPMMPYIOTCA 3asBKN NOCTaBLLKaM TOBAPOB, NPOLECC NOAAuN 1 COrNacoBaHus
3af1BOK 3aHWUMaeT MrHOBEHMS, He TpebyeT ANNUTENbHbIX COrNMAcoBaHNIl NO 0TAENAM CHABXeHUA U CObl-
Ta OPraHn3aLmii, BCe WUpPe PacnpoCTPaHsIOTCA 3NEKTPOHHbIE NAOWAAKN U NOCPERHUKM, arperaTopbl,
U UHble CNeLuanbHble CYyObeKTbl, CYLECTBEHHO U3MEHSIOLLME CaM NPOLLeCC CO3jaHNUA NPABOBbIX CBA-
3eli MeXy KommepcaHTamu. Bce 310 TpebyeT yueta cneunduki Npoucxoaswmux npoLeccos B pu-
ANYECKOM COMPOBOXAEHNM KOMMEPUECKOro 060p0Ta, a 3HAUMT, ONONHUTENbHBIX 3HAHWUI 1 YMEHMWA
OT I0PUCTOB, CONPOBOXAAIOWMX KOMMEPUECKUA 060POT TOBAPOB. BCTAaeT BONPOC: UTO NPONCXOAUT
C «TPaAULMOHHBIM» KOMMEpPUECKMM NPaBOM B CBA3M CO CTOND WMPOKMM PacnpoCcTpaHeHnem nHgop-
MaLYOHHbIX TEXHONOTUNIA?

B topuanuecko nutepatype CNeKTp MHEHUSA Ha 3TOT CUET BeCbMa BENINK, HAUWHas OT yTBEPHAEHUI
0 «Hauane KoHLa A0roBopHoro npasa» (Savelyev, 2016), KOrfa HOBbIM TEXHONOTVAM NPUNUCHIBAETCA
CTonb rnobanbHoe BO3AEWCTBME Ha npouecchl hopMUpoBaHUA BONM, uTo TpebyeTca dopmuposa-
HUe HeKOero HOBOro Nnpasa, OCHOBAHHOIO HA WHbIX NPUHLMNAX U NONOXEHWAX, 3aKaHuMBas Te3n-
COM 0 «CBO6O/Ie NPaBa OT TEXHONOINIAY, BCNEACTBUE UEr0 MaKCMMbI U KOHCTPYKLMM, pa3paboTaHHble
BO BpemeHa paboBnafenbyeckoro Puma, paccMaTpyuBaloTCA Kak BMOAHE NMPUTOAHbIE AN 06CAYKM-
BaHMA LN poBM3aLyK IKOHOMUKN. Kak BUBUTCA, MCTMHA rae-To nocpeamnHe. IHopMaLmMOHHbIe Tex-
HOMOrM HeMb3si UTHOPUPOBATb, MOCKOMbKY MX MCMOMb30BaHWE BAUSET HAa BCE MPOLECCHl XO3sM-
CTBEHHOI AAeATeNbHOCTU NPeANpPUHMMATENS OT NPOU3BOACTBA TOBAPA A0 OpraHM3aLmMm cbbita. Bpaa
N MOXHO BCEPbE3 YTBEPXATb, UTO BCE 3TW NPOLECCHI HE BAUAIOT HA KOMMEpUeCKui 060poT TOBa-
poB. Ho, C Apyroil CTOPOHbI, 33 Ka)k/bIM TOBAPOM MbICTIUTCA €ro NOTpe6buTenb, a 3HAUNT, U ero BONS.
Bce Kommepueckoe nNpaBo, Tak UK MHAYe, NPU3BAHO 06CYXMBATb NOTPEOHOCTb YeNoBEKa B TOBApE,
a pas3 TaK, UCKNIOUMTb YeNoBEeKa U3 NpaBa HeNb3fA, a 3HAUUT, CBOK CYILHOCTb COLMANBHOIO peryns-
TOpa NpaBo He notepsieT u 6a30Bble KaTeropuu Npaea, Takue Kak cBo6OAa, BONA, AEHCTBUE, HE UC-
uesHyT B 0603pumom 6yaywem. Bonpoc nuwb B hopme 1 cnocobax ux BbipaXeHNs Ha KOHKPETHOM
jTane pa3BuTUA 06LLECTBA.

Cpefi MHOXECTBa BECbMaA HECOXHbIX 1 Y)KE XOPOLLIO 0CBOEHHbIX TEXHOMOTIIA, TaKX KaK 3NeKTPOH-
Has NoYTa, INEKTPOHHbIE TA6NULbI, INEKTPOHHAA NOANUCD KaK CPeACTBO UHAMBMAYANN3ALMM, CyLe-
CTBYIOT TEXHOMOTYW CNeayIolLEro YPOBHSA, [ENCTBUTENbHO CYLIECTBEHHO BAMSIOWMX HA apXUTEKTYpY
npopaax ToBapoB. CornacHo n. 36 Crpateruu pa3BuTUA MHOPMALMOHHOTO 061WecTBa B POCCUIACKOM
(Oepepaumn Ha 2017-2030 rodbl, yTBepXAEeHHOW Ykazom MpesugeHta PO ot 09.05.2017 NO 203,
OCHOBHbIMI HanpaBneHNSIMM Pa3BUTUA POCCUICKMX NH(OPMALMOHHBIX 1 KOMMYHUKALMOHHDIX Tex-
HONMOTNIt ABNAIOTCA: a) KOHBEPreHLMA CeTel CBA3N M CO3JaHNe ceTell CBA3N HOBOTO MOKONEHUS;
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6) 06paboTKa 60NbILIMX 06bEMOB JAHHDIX; B) UCKYCCTBEHHbIA MHTENTIEKT; I) J0BEPEHHbIE TEXHONOTN
3NEKTPOHHON UAEHTUDUKALNN U ayTeHTUdUKALMKM, B TOM UnCne B KpeauTHO-(uHaHcoBon cdepe;
[1) 06nauHble 1 TYMaHHbIE BbIUNCEHNS; €) UHTEPHET Belled U NHAYCTPUATbHbIA UHTEPHET; X) po6o-
TOTEXHUKA 11 BUOTEXHONOMUN; 3) PAANOTEXHIKA M 3NEKTPOHHAsS KOMMOHEHTHaa 6a3a; 1) MH(opMa-
LINOHHAA 6€30MacHOCTb. HeKoTopble W3 3TUX TEXHONOTUI, TaKNe Kak 6MOTEXHONOTMM, PAfUOTEXHUKA,
noka cnabo Mcnonb3ylTcs B 06nacT KOMMepYECKoro 060poTa, HO HEKOTOpbIE U3 HUX BHEAPSAKTCA
B HEro BecbMa aKTUBHO. Haubonbluee Uncno BONpOCOB Bbi3bIBAET MCMOb30BaHNE JOBEPEHHbIX TeX-
HOMOT A 3NEKTPOHHON MAEHTU(UKALMM U ayTEHTUUKALWN, B YACTHOCTY TEXHONOTMM 6NOKYENH, Big
Data (06pab0oTka 60MblIMX 06bEMOB AaHHbIX), UCKYCCTBEHHOTO UHTENNEKTa. PacCMOTPUM, UTO e 3T0
3a TEXHONOTWMW, 1 BbIABUM, KaK UMEHHO OHU MCMONb3YIOTCA B KOMMEPUECKNX OTOBOPaX.

Wcnonb3oBaHue TexHONOMMKM BNIOKYEIAH B KOMMEpPYeCcKuX aorosopax

HauHem paccMoTpeHue COBPEMEHHOr0 KOMMepuYeckoro 060pota ¢ NPUMEHEHWUS TeXHONOruu
«6noKueiH». TexHONOrMueckas CocTaBAwLLan 6NoKueiiH NoapobHO onucaHa B nuTepatype (Hanpu-
mep, Churilov, 2021), AnA topucTa TexHUUECKNe NOAPOBHOCTM 3HAUEHNA HE UMEIOT, OCTATOYHO NOHM-
MaTb OCHOBHbIE MpaKTUYECKMe pe3ynbTaTbl, 06ecneynBaemble ee UCNONb3oBaHeM. Kak oTMeualot
B NnuTepaTtype, 6NoKueinH NpeacTaBnseT cob60i AeLeHTPANN30BaHHYI0 pacnpeaeneHHyo 6asy AaH-
HbIX («yUETHYIO KHUTY»), COAepXKaLlLylo NHAOPMALMIO O TPAHCAKLNAX, COBEPLIEHHBIX B OTHOLIEHMN
ONPEefeNneHHOro aKTUBa, KOTOpPble NOATBEPKAEHbI C MOMOLLbI) TEXHONOTMM KpUnTorpacmyueckoro
npeo6pa3oBaHua. MpenmylecTBamMi 6NOKUEAHA PacCMaTPUBAIOT: 1) AELEHTPANN3aLMI0 XpaHEeHWs
NH(OpMALLK, C TOMOLLBIO KOTOPOI MUHUMU3UPYIOTCS PUCKN ee YTPaThbl B pe3ynbTaTe NOBPexaeHus
OZHOTO UMM flAXe HECKOMbKNX YCTPONCTB, BXOASALLNX B CUCTEMY XPAHEHMA M 06PAaBOTKM MH(OpMALIML;
2) BbICOKYIO CTEneHb 6e30MacHOCTY (3aLMTbl OT B3N10Ma) 33 CUET MCMOb30BAHNA CPEACTB WMdpPOBa-
HWS NPYU NPOBEAEHMM KXAO0M TPAHCAKLMN U pacnpeaeneHns AaHHbIX CPeAM MHOXECTBA YCTPOMCTB;
3) CTabunbHOCTb BHECEHHOW MH(OPMALMM, 0603HAUAIOLLYIO HEBO3MOXHOCTb (CylLeCTBEHHAA TEXHU-
Yeckas CIOKHOCTb) M3MEHEHNA AaHHbIX 6NOKYeHA NOCNe COBEPLIEHNA TPAHCAKLMK; 4) CKOPOCTb
COBepLLIEHUs TPaHCAKLMK, KoTopas obecrneunsaeTca 3a cYeT aBTOMATU3UPOBAHHOTO 06MEHa fAaH-
HbIMM; 5) TPO3PAYHOCTb, COCTOALLYIO B TOM, UTO AEACTBUA B CUCTEME 6NOKUYEHA JOKYMEHTUPYIOTCA
1 BOCTYMHbI N5 03HAKOMJIEHMA BCEM YYACTHUKAM CUCTEMDbI (Savelyev, 2017; Sannikova, 2019; Churilov,
2021). Bo3MOXHO (YHKLMOHMPOBAHME NYBNNUHOTO W YACTHOTO BNOKYENHa, rae Ny6AnUHbIA 6MoK-
yeliH He NpeanonaraeT orpaHNYeHNin No AOCTyNy B CUCTEMY, BCe 06M1afaloT paBHbIMI NPaBamu, OT-
CYTCTBYET afAMMHUCTPATOP WKW ONepaTop CUCTEMbI C HaNUuMeM 0cobbix Npas. YacTHbIA 6NOKYENH —
370 3aKpbiTass MH(OPMALMOHHAA CUCTEMA, AOCTYN K KOTOPOW pernameHTUpyeTcss onpeneneHHbIM
NMLOM (aAMUHUCTPATOPOM), pacnpeaenalUMmM CPean YUacTHAKOB NpaBa No AOCTYNY U BHECeHMIO
W3MEHeHMI B OTHOLIEHMM laHHbIX 6NOKUeiiHa.

Ha cucteme 6nokueilH (yHKLMOHMPYET TEXHONOMMUS «CMApPT-KOHTPAKTa», KOTopas npencTas-
nsieT co60i CaMOMCMONHAIOWMIACA JOrOBOP, FAe MH(OPMALMOHHAA cucTeMa 6e3 yuacTus uenose-
Ka BbIABNSET COOTBETCTBME PeanbHON CUTyaLMM OMpefeneHHbIM YCNOBUAMW W NpU COBNAZEHUN
YCNOBUIA C 33JJaHHBIMW NapamMeTpamu NPOBOAMT TPAHCAKLMIO, TO eCTb CMICBIBAET CO CYeTa yyacT-
HMKOB JOrOBOPA ONpefeneHHble BUPTYa/bHble 0To6paxeHus 06beKToB (LMtpoBble npasa), no no-
BOAY KOTOPbIX 3aK/0UEH faHHbIA A0roBop. CyLiecTBYeT MHOXKECTBO 6NOKUYEIH-CACTEM, HA KOTOPbIX
(YHKLMOHMPYIOT CMAPT-KOHTPAKTbI, Hanpumep M3BeCTHbI cuctembl Etherium, BlockStream. B cTpo-
rOM CMbICNe CNOBA CMAPT-KOHTPAKT — 3TO He BMNOJHE JOr0BOP B TOM CMbICNE, UTO 3TO He BepbanbHO
BbIPAXXEHHOE COrMalleHne CTOPOH, a KOMNbIOTEPHbIA KOA. B nuTepatype CNpaBeAn1BO 3aMeualor,
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UTO CNOMHbIE TEKCTbl YCNOBWI JOFOBOPOB He BCErAa MOryT 6biTb NepeBefeHbl B MaTeMaTUuecKuii
anropuT™ 1 Nponucaxbl B nporpamme (Uvarov & Uvarov, 2020).

Kak otmeuan Huk (3a60, CMapT-KOHTPAKT — 3TO KOMMbIOTEPHbIA MPOTOKON, CAMOCTOSTENbHO
UCONHSAOWMIA CAENKK, A TaKXKe KOHTPOMMPYIOWMIA MX UCNOMHEHME, NPU pPeann3aumnm KotToporo
HapylueHue JOroBOpPa CTAHOBUTCA IKOHOMUUECKM HeomnpaBaaHHbiM (Szabo, 1997). MHaue rosops,
NOTEHLMANbHAA BO3MOXHOCTb HapywWeHUs AOrOBOPHOrO 06f3aTenbCTBa B MPUHLMUNE OCTAeTCA
BO3MOXHOW, 0AHAKO CTAHOBUTCA UPE3MEPHO COXHOM W JOPOTOM, NpUUeM TeM CNIOXKHEE U JOPOXE,
uem 6onblue YCTPOMCTB 06beANHEHbI B HNOKUEIH, U ANA NYBANYHBIX 6NIOKYEHHOB M YACTHbIX 6NOK-
UenHOB, 06bEAMHMBLUNX COTHM TbICAY YCTPONCTB, Takast BEPOATHOCTb CTAHOBMTCA 6/IM3KON K HYNIO.
OTMETUM, UTO CaMUM TEPMUHOM «CMApT-KOHTPAKT» 0603HaUaloT He TONbKO rPaXaaHCKO-NPaBoBON
A0roBOp, ABNAIOIWMIACA OCHOBAaHMEM BO3HUKHOBEHUA 06M3aTenbCTBa, HO BOO6LLE NM06OE aBTOMA-
TUYecKoe npuobpeTenne n (Unu) ocywecTeieHne onpeaeneHHblX CyGbeKTUBHbIX Npas, npuuem
He TONbKO B UMYILECTBEHHOW cdhepe, HO 1 NPU B3aMMOAENCTBMM C FOCYAAPCTBEHHBIMU OpraHami.
Hanpumep, paccMaTpuBaeTcs BblJaua C MOMOLULbIO CMApPT-KOHTPAKTOB B cucTeMe 6OKUERH rpa-
XAAHCKMX NACMOPTOB, BOAUTENbCKMX YAOCTOBEPEHNI, MEAULIMHCKUX CNIPABOK, JOKYMEHTOB 06 06-
pa3oBaHMM. B rpaxaaHCcKo-npaBoBOM Chepe C MOMOLLbI0 CMAPT-KOHTPAKTOB NpeAnaralT Bblfa-
BaTb GAHKOBCKWE rapaHTWUK, 3aKnKuaTb U UCNONHATb JOrOBOPbI UMYLLECTBEHHOrO CTPAX0BaHUS,
pa3melaTb rocyfapcTBeHHble 06nUraLMoHHbIe 3aiiMbl U Np. Takas WMPOKas cdepa UCNONb30Ba-
HUA 3TOW TEXHOMOTUKU W NPUBOAMT K HEKOTOPOMY CMELIEHNI0 TEXHONOrMUeCKoi U NpaBoBON CO-
CTaBnAiowen npoucxoaswero. Mexay Tem 3710 BPSA N1 ONPaBAaHHO. MpeACTaBASETCs, uTo ecnu
Ha TEXHONOrMM GNOKYENH B aBTOMATU3MPOBAHHOM PeXuUMe NPOMCXOAMT B3aMMOAENCTBUE rpaaa-
HWUHA WAV I0PUAMYECKOTO NULA C FOCYAAPCTBOM, NPOBOAUTCA ACNCTBME NO FOCYAAPCTBEHHOM peri-
CTpaLuu, BblAaua CNpaBKU UAK UHOTO AOKYMEHTA, TO NPaBOBAasA NPUPOAa M NOCNEACTBUA AAHHO-
ro B3aMMOJENCTBUA [OMKHbI ONPenenaTbCA UCXOAA W3 YCTAHOBNEHHbIX ANS aAMUHUCTPATUBHOIO
aKTa, eCi e peyb WAET O CAMOUCNOJHAIOWEMCA 06513aTeNnbCTBe, TO €ro rpaXaaHCKo-NpaBoBoM
XapaKTep TpebyeT NPpUMEHEHMA K HEMy NPaBKUN O CAENKAX, [OroBopax, 06s83aTenbcTBax. HU B ToM
HW B APYrOM C/y4ae He/b3A 2060pUmMb 06 omcymcmeuu éonu cy6bexmos, ee 3aMmeHe KOMITbIO-
mepHoii npozpammoii. B nof06HbIX CNyuasx peub UAET 0 AEACTBUM NOJ OTNAraTeNbHbIM YCIOBUEM,
NpK HACTYNNEHUN KOTOPOro BO3HMKAET NPaBoBOiA IeKT BbIPaKeHHON NULLOM BOMW.

Mo cxeme CMapT-KOHTpaKTa OCYWeECTBAAETCA B3aUMOAENCTBUE MeXAy aBMAKOMNAHWEN
S7 Airlines u komnauueid no npogaxe 6unetos S7 Ticket (Zaynutdinova, 2020). OgHako oTMeTUM,
YTO NPOAANA OBMNETOB ABNAETCA NUWb OAHUM INEMEHTOM B CUCTEME OpraHM3aLyumu NepeBo3kM nac-
CaXupa, TOrAa KaK camo UcnonHeHue 06a3arenbcTBa NePeBO3KU B N06OM Cyuae oCyLecTBAAETCA
He B cucTeme 6noKueiiH, a mymem ghakmuyeckux delicmeuii, coeepuiaemMbiX aeuanepeeo34uKom
no nepemeLLeHNIo B NPOCTPAHCTBE NAcCaXMpa U3 MecTa OTNPaBeHNs B MECTO Ha3HAYeHNa a BO3-
OYWHOM CyaHe, OTBeUalLem TpeboBaHUAM 6€30MacHOCTH, NPY 3TOM JOMKHbI CO6NI0AATLCA CPOKM
nepeBo3ku, 06eCneunBaThcs ONpefeneHHbIA YPoBEHb cepBica U Np. Ha 3TOM npumepe Xopowo
BUAHO, YMO CMAPM-KOHMPAKM He MOXem 3ameHUmb 8ecb mexHo02u4ecKuli npoyecc, a mosbKo
He6O/bWYI0 Yacmb (Ha AAHHYI0 TEXHONOTMI0 MepPeBOANTCA NULIb 3aK/IUEHNe U UCMONHeHUe no-
CPEeiHNYECKOro 40roBopa).

MpuBEAEHHbIA NpUMEpP C NCMNOMb30BaHNEM CMAPT-KOHTPAKTa B NacCaXMpPCKON nepeBo3Ke Xopo-
WO AEeMOHCTPUPYET OAHY U3 KNIOUEBbIX NPO6GNEM UCMONb306AHUA CMAPM-KOHMPAKMOE 8 KoMMep-
Yeckoli desmenbHocmu. TeXHONOTMA CMapT-KOHTPAKTA NpeanonaraeT npefocTaBneHne no o6s3a-
TeNbCTBY W3 TaKOro JOr0BOPa Yuehpoebix npae, NpaBoBas NPUPOAA KOTOPbIX B HACTOALLEE BPEMS
ncxoga u3 bykBanbHOro TonkosaHus cT. 128 TK PO onpefenexa kak umyujecmeeHHble npaea, Toraa
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KaK /N TOProBoro 060poTa OCHOBHbIM 06BEKTOM M OCHOBHBIM BIJOM TOBApOB ABNAOTCA 8ewyu (onpe-
JleNeHHble PO0BbIMI NPU3HAKAMM, UMEIDLLME NOTPEBUTENBCKYIO U MEHOBYIO CTOUMOCTb) (Puginskiy,
2013). 1 3t0 HecnyyanHo. ImeHHO Belly NpegHasHaueHbl ANs yaoBNeTBOpeHUs 6a30BbIX uenoBeye-
CKuX NoTpebHoCTel (B NUTaHNK, ofexae v np.), N03TOMy Npu N060M passuTAN LMPOBOI U BUPTY-
aNnbHOI peanbHOCTH, NPOABIKEHUN H(OPMALIMOHHBIX TEXHONOTMIA, ANA 06ecneyeHns NoTPe6GHOCTH
niofiei B efie, oaexnae, mebenu, 6bITOBON TEXHUKE, M NP. HYXHO BYAET NPOU3BOAUTDL peanbHbie Bellly,
a 3HAUMT — NPOAABATb, XPaHUTb, NEPEBO3MTb, OCTABAATb, PEMOHTUPOBATb ITW BELLM, U BCE ITO byaeT
NPOMCXO[UT B peasibHOM, @ He BUPTYaNbHOM MUPE, FAe MOTYT «KUTbY» NNLWb BUPTYaNbHble 0TOBpaxe-
HUS 3TUX PeanbHbIX Bellei. MOXHO COTNAcUTLCS € TeM, UTO OTAENbHbIE KKNACCUUECKME» 06BEKTbI MO-
ryT TpaHchopMUPOBATLCA U afaNTUPOBATLCA ANS UCMOMb30BaHUA B CMAPT-KOHTpaKTax, B YaCTHO-
CTW peyb UAET O JeHexHbIX cpeacTBax. Kak cnpaBegnuso 3ameuaet A.l0. Yypunos (Churilov, 2021),
HeT NpensTcTBMA AN UCMONb30BAHNS CMAPT-KOHTPAKTOB NPU aKKPEAMTUBHOW (hopMe pacuetos,
KOrga CMapT-KOHTPaKT 6yaeT HanpaBnATb MHAOPMALMIO B BAHK-UCNONHUTENb, KOTOPbIW B fanbHel-
LieM OCyWeCTBUT NepeBof AeHEXHbIX CPeacTB. lencTBUTENbHO, BCTPEUHOE NpefocTaBneHue B Buge
onnarbl TOBAPOB JEHEXHbIMW CPeLCTBAMU /1 UCNOMb30BAHNUA B CMAPT-KOHTPAKTE BIO/HE MOXHO
OPraHN30BaTh C MOMOLLbIO CUCTEMbI IOTOBOPHbIX MHCTPYMEHTOB (BbiLIYNOMAHYTAA aKKPeAUTUBHAS
(hopMa pacueToB, PacueTbl N0 MHKACCO, UCMONb30BAHIUE ICKPOY-areHToB 1 np.). C moMoLbio CMapT-
KOHTPAKTOB BO3MOXHA ONTUMMU3ALMA NPOLECca Nofauun 3asBOK, OTTPY30UHbIX pa3HapAdoK no 3a-
KNKOYEHHOMY JOrOBOPY MOCTABKM C OTKPbITbIM YCNOBUEM, KOTAA Takue 3asBKM OyayT nofasarbcs
1 COMNacoBbIBATbCA B aBTOMATUUECKOM PEXUME, Hanpumep Npu COBMNAAEHUN YCNOBUA «HanUumue To-
Bapa Ha CKnage» C YCI0BUEM «KOMMUYECTBO 3aKa3aHHOro TOBapa», NMPKU 3TOM CaMOMCNONHAKLWNM-
Csl TaKOM JI0rOBOP MOXET CTaTh NNLLIb B OJHOM 3MIEMEHTE — B YaCcTin onnatbl (MpenocTaBnenns BCTpey-
HOTO NPeOCTaBNeHNA B BUE IEHEXHbIX CPEACTB, KPUNTOBAMIOTI, MHbIX LM(POBbIX Npas). OfHaKO
NOCKONbKY nepeaaya ToBapa TpebyeTt copeplueHns (akTUUeckux AeiCTBUI B peanbHOM MUpe, TO Cy-
LWeCTBYET PUCK HEHAANENALLEro UCNONHEHUS TAKOro 06M3aTeNbCTBa, HaNpuUMep npefocTaBneHus
HeKaueCTBEHHOro ToBapa, HeHaANexallei YNakoBKM, 3aTapuBaHua U nNp. ITO 3HAUUT, UTO NpU 3a-
KNIOUEHUN U UCMONHEHNN Peann3aLMOoHHbIX JOroBOPOB TEXHONOrUA CMAPT-KOHTPAKTAa MOXET UC-
Nonb30BaTbCA OrpaHUUEHHO, MOCKONbKY OHA He N03BOAAET 06ecneunTb CoBepLIEHMEe aKTUUeCKINX
AeCTBUN NO Nepeaye Belleil B peanbHOM Mupe. Ha TeXHONOrMM MOTYT 6bITb OpraHU30BaHbI 3aKi0-
yeHue [0roBOpa, NOAAYa 3asABOK, NPUHATUE 3aABOK, ON/aTa TOBAPOB.

TexHONorusa CMapT-KOHTPAKTa MOXET UCMOMb30BaTbCA ANA 3aKMIOYEHUA U UCMONHEHUS mocped-
HuYecKux 002060p08, He NPEANoNaraloLnX CoBepLeHUs hakTUUeCKnX AenCTBUN, Hanpumep AOro-
BOPOB NOpPYYEHUS UM KOMUCCUM, NOCKOMbKY 3TW AeWCTBUA MOTYT NONHOCTbIO 6biTb peanin3oBaHbl
B BMfe NPenoCTaBNeHNA UMYLLECTBEHHbIX NpaB, CNK NOCPEAHUYECKNA AOrOBOP Npeanonaraer co-
BepleHNe KaK lpuanieckmnx, Tak u GakTuueckux AenCTBUn, To TEXHONOTUA CMAPT-KOHTPAKT MOXET
INLWb YACTUYHO CONPOBOXAATD 3aK/MOUEHUE N UCNONTHEHWE TaKUX J0roBOPOB.

bonbwas uactb do2080poe, codelicmeyouwux mopoene, NPeanonaraeT CoBepLEHNe OfHOM
13 CTOPOH (haKTUUeCKIX eiACTBII (XpaHeHNe, NepeBo3Ka, MapKETUHIOBbIE UCCNIeN0BaHNS, 06yueHne
nepcoHana), B 370/ YacTy AeNCTBYET Ta e NOTMKa, YTO NPUMEHUTENIbHO K Peani3alyuoHHbIM 1 Nno-
CPeAHNYECKUM JOrOBOPaM, TO €CTb UCMOMb30BAHNE TEXHONOrMN CMAPT-KOHTPAKTA HE MOMXET NOJTHO-
CTbl0 06ecneunTb BECb LMKN 0653aTenbCTBA B NOAOOHbIX CyyasX, a MOMYT UCMONb30BaTbCA NNLb
Ha OTAENbHOM €ro y4acTKe, KaK npaBuio, 3aKNOUeHns JOroBopa W NpefoCTaBleHns BCTPEUHOro

5

Cm. Hanp.: A6pocumosa, E. A., benos, B. A., Myrunckuii, b. U. (pen.). (2021). Kommepueckoe npaeo: yuebHuk. N3patenn-
cTBO tOpanT.
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ucnonHeHus. NMpu 3Tom 0CHOBHOE UCMOMHEHNE OCYLLeCTBNARTCA NyTem CbaKTI/NECKMX yenosevyecknx
}J.EIZCTBMVI W KOHTpONupyetcq 06bIYHbIMI BONEN I nosefeHnem Cy6b€KTOB npa.a.

Wcnonb3osanue TexHonorvu Big Data B koMmepueckux AoroBopax

OfHa n3 BaXHeNWNX MHAOPMALMOHHBIX TEXHONOTMIA, UCNOMb3YeMbIX B CaMbIX pasHbix cdepax,
B TOM UMCNe M B 061aCTU KOMMEPUYECKUX LOTOBOPOB, — 3TO MeXHono2us 06paéomxu 601buILX OaH-
HbIX. B nuTepatype 60Mblune AaHHbIe ONPEAENAIOT KaK «AUHAMUUECK U3MEHSIOLNNCA MACCUB WH-
thopmaumm, KOTOpblit NpeacTaBAfeT co60M LEHHOCTb B CUAY CBOUX 60MbLIMX 06HEMOB M BO3MOXHO-
TV 3¢eKTUBHOI 1 BbICTPOI 06PaBOTKI AaBTOMATM3MPOBAHHbIMI CPEACTBAMU, UTO, B CBOIO OUepenpb,
06ecneynBaeT BO3MOXHOCTb €ro MCNONb30BAHUA 419 AHANUTUKMW, MPOrHO3MPOBAHUA U aBTOMATU3a-
LM BU3HEC-NPOLLECCOBY (Savelyev, 2018). Takum 06pazom, peub UaeT 06 NHAOPMALLMK, HO He O fio-
601, @ 0c060i. Ee NPU3HAKKM COCTOAT, BO-NEPBbIX, B €€ 3HAYUTeNbHOM 06beMe (KONUUecTBeHHbIN
MPU3HaK); BO-BTOPbIX, B HA3HAUEHNUN 3TOI MH(OPMALWK, NOCKOMbKY TAKOBAs MOXET 6biTb UCMOMb30-
BaHa ANA NPOrHO3MPOBaHMA (3TOT NPU3HAK MOXKHO HA3BaTh KAUeCTBEHHbIM). Ul TDETbUM NPU3HAKOM
ABNACTCA TEXHONOrMUEckas 0CO6eHHOCTb 06paboTkn MHGopmauun (Savelyev, 2018). B 3ol cBA3MN
He 6yayT pacCMaTpuUBaTbCA B KAUeCTBe OGOMbLIKMX JAHHbIX, CKOKEM, KaTanor 6M6AMOTEeUHbIX KapTo-
ueK, KOTOPbIA XOTAA 1 MOXET BKUATb B Ce6S1 HECKONbKO MUINIMOHOB 3amnuceid, He 06nagaeT CBoiA-
CTBOM BbICTPOI TEXHONOFMUECKOI 06PABOTKN.

bonblune AaHHble NPEACTAaBNSAIOT CO60N UHGhOpMAUUIO, OfHAKO MH(OPMALMA KaK TaKOBas He fB-
NIAETCA 0OBEKTOM rpaxaaHCKUX Npas, COOTBETCTBYIOLLAA CTaTbs OblNA UCKNIOUYEHA U3 [PaXaAAHCKOrO
Koaekca PQ. He ocTaHaBnuBasCb Ha NPaBUAbHOCTA JAHHOMO 3aKOHOLATENbHOIO peleHns, oTMe-
TUM, UTO TaKoe UCKNoueHue MHAOopMaLMM M3 uncna 06bEKTOB rpaaaHCKuX npaB ABNAETCA Ce-
Pbe3HbIM BbI30BOM B YaCTH OPUANYECKOrO CONPOBOXAEHUA 060pOTa 6OMbWNX AaHHbIX. HecmoTps
Ha TO uTO, cOrnacHo cT. 5 MefepanbHOro 3akoHa ot 27.07.2006 N2 149-03 «06 nHdopmauun, H-
(hOpMaLMOHHBIX TEXHONOTUAX U 0 3awuTe MHBOPMALKMKY», MHDOPMALUA MOXKET ABNATLCA 0OBEKTOM
NYGANYHDIX, FPaXAAHCKUX U WHBIX NPABOBbIX OTHOWEHWA, OHA MOXET CBOHOAHO WUCMOMb30BATbLCS
N06bIM NLOM ¥ NepefaBaTbCs OAHUM NMLOM APYromy, ecnu qefepanbHbIMM 3aKOHaMU He yCTa-
HOBNEHbI OFPaHMYEHNA AOCTYNA K HdopMauun nbo nHble Tpe6oBaHUA K NOpAAKY ee NpefocTaB-
NEHNUs UM PacnpoCcTpaHeHus, ACHOCTU O NMPaBOBOM pexume WHdopmauuu Het. Mo noBogy WH-
thopmauuu MOryT 3aKnouarbca forosopbl 0 cbope, 06paboTke uHdopmauuu. B ctatbe 7831 TK PO
nerann3oBaH J0roBop 06 okasaHuK ycnyr no npegoctaBneHnto WHdopmauui. OaHAKo B NoA06HbIX
Cnyyasx 06beKToM ABNAETCA He MH(OPMALMA Kak TakoBas, a yCnyru no noBoAy ee c6opa u obpa-
60TKM. Koraa e peub naet o koMmepLuuanusauum 601bwnX faHHbBIX, THPOPMALLMA NPeCTaET YKe ro-
TOBOW K UCNonb3oBaHuio. C60p, 06paboTka U MapKUPoBKa 3TOI MHAOPMALMK YXe OCyLieCTBIEHa
0nepaTopoM GONbLINX AaHHDIX, HA PbIHKE OHA NPeACTaBNeHa KaK roTOBbIN MPOAYKT, NO3TOMY MCMONb-
30BaHNe KOHCTPYKLMA [Or0BOPA BO3ME3AHOTO OKa3aHWs WHGOPMALMOHHBIX YCIYr He BMOMHE CO-
OTBETCTBYET NPAaBOBOW LieNM CTOPOH W CyLLECTBY UX NPaBOOTHOWEHUA. B opuanueckoin nuteparype
BbICKa3aHO MpeanonoXeHune, yto bonblune AaHHbIE CaMu N0 cebe ABNAIOTCA 06LWECTBEHHbIM A0CTO-
fIHMEM, B 060pOTE OHU MOTYT NPUCYTCTBOBATb TONbKO KaK 06paboTaHHbIe U CUCTEMATU3UPOBAHHbIE
Ans onpenenexHbix ueneit (Sannikova & Kharitonova, 2020). B kauecTse 0HOM0 U3 06bEKTOB rpa-
AHCKOTO NPaBa, OTHOCALLErocs K rpynmne pesynbTaToB UHTENNEKTYaNbHOW AeSTENbHOCTH, ABNAOT-
€A1 6a3bl OAHHDIX, Ha KOTOPbIE NPU3HAETCA UCKAIUUTENIbHOE NPABO M YCTAaHOBNEH NPABOBOM PeXUM
ux ncnonb3oBaHus. CornacHo cT. 1260 T'K PO 6a301 AaHHbIX ABNAETCA NPeACTaBNeHHAsA B 06beKTUB-
HOI (hOpMe COBOKYMHOCTb CAMOCTOATE/bHbIX MaTepianos (CtaTeid, pacuetos, HOPMATUBHbIX AKTOB,
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CyAe6HbIX peLeHInit v MHbIX NOJO06HbIX MaTePUasoB), CUCTEMATU3UPOBAHHDIX TAKUM 06pa30M, YTO6bI
3TI MaTepuanbl MOMAN 6bITb HaNAEHbI U 06PabOTaHbl C NOMOLLbIO INEKTPOHHOM BbIUNCAUTENBHON Ma-
wuHbl (3BM). Cornacko ct. 1333 TK PO, usrotosutenem 6asbl AaHHbIX NPU3HAETCA NULO, OpPraHn3o-
BaBlLlee Co3AaHne 6a3bl AaHHbBIX U PaboTy no cbopy, 06pabOTKe U PACNONOXKEHUID COCTABNAIOWNX
ee matepuanos. Mpu paccMoTpeHUn 6ONbLINX AAHHBIX B KAUECTBE 6a3bl AAHHbIX AKLLEHT CMeLLaeTcs
C cofiepxaTenbHo cocTaBnAiolLei MHOpPMaLMK Ha ee TeEXHONOTnYeckyto hopmy, uTo B LLENOM COOT-
BETCTBYET CYLHOCTM LAHHOTO (DEHOMEHA M He TOPMO3NUT 060POT GONbLIMX AAHHBIX 1 UX KOMMEpUe-
CKOe MCrnonb3oBaHue.

Bonblune AaHHbIX N0 UCTOUYHNKY (DOPMUPOBAHNA MOXHO PasfenuTb Ha: 1) aHHble, 06pabaTbl-
BaeMble B CNewuanu3MpPoBaHHbIX CUCTEMAX OPraHu3aLum (JaHHble 0 COTPYAHMKAX, O 3aKynaemon
W peanusyemoi NpoayKuuu, byxrantepckue AaHHbie); 2) AaHHbIe, CO3AaHHbIE NONb30BaTeNAMM CETH
MuTepHeT (MHdopmaLms, JOCTYNHASA B COLMUANbHBIX CETAX, Ha (DOPYMaX, TeMAaTUUYECKUX Be6-cailTax);
3) naHHble, CO37aBaemMble TeXHUYECKUMN YCTpoicTBamu (nor-thaitibl, JaHHble reonoKaLNOHHbIX
YCTPOIICTB, NOKA3ATeNMN JATYNKOB U CEHCOPOB U T. Ai.) (Lapteva, 2019). KoMMepUecKyIo LIEHHOCTb MOryT
NPeACTaBNATb BCe BUAbI AAHHbIX, HO UX MPAG0EGOI pexum paznuyaemca. Tak, CBeieHus, cobpaHHble
KOMMepUeCcKuM 6aHKOM 0 CBOMX KNIMEHTAX M CPeACTBAX HA UX CUETaX, @ TAKKE MOKYMNKax, COBEPLIAEMbIX
KnueHTami 6aHKa 1 ONnauMBaembix 6aHKOBCKON KapToW, OXPAHSOTCA PesuMoM 6aHKOBCKOU matiHbl
(cT. 26 ®enepanbHOro 3akoHa ot 02121990 NO 395-1 «O 6aHKax U 6aHKOBCKOI 1eATENbHOCTUY), UH-
(hopmauus, npefocTaBneHHas paboTofaTento paboTHUKOM, UMEET NPABOBOI peXum nepcoHanbHbIX
OaHHDIX, PeXUM NHGOPMALMK, COBMPAEMOl Kamepamu BUAEOHABNIOAEHMS, Pa3NnyaeTcs B 3aBUCK-
MOCTM OT MeCTa YCTaHOBKM TaKWUX Kamep W MOXET paccMaTpueaTbCs KaK mpasomepHo nony4eHHas
uHghopmayus® v kak ceedeHus, monyyeHHble NpuU He3aKOHHOM emewiamesnbCmMee 6 YaCMHYI0 HU3Hb'
1 np. B 3aBUCMMOCTM OT NPABOBOTO PEXMUMA TAKUX JAHHbIX, Pa3MUAKOTCA OCHOBAHUA U NOPAAOK UX
cbopa n nocneytowen 06paboTKK. [Ins HeKoTopbIX BUAOB MHAOPMALMK BCsKas 06paboTka U nepe-
Aaua TpeTbUM uyam He donyckaemca, NS ApYrux — 370 603MOMHO C co2nacus nuya, 0 KOTopoMm
cobupaetcs Takas MHopMauua, TpeTbU BUAbl MHGOPMaLMKM cobupatoTcs n obpabambleatomca
€80600H0. [N KOMMepYeCcKoro 060poTa BaXXHO MOHMMATb, Kakas UMeHHO MHQopMaumsa cobpaHa
1 CUCTEMATM3MPOBAHA, NOCKOMbKY NPeAoCTaBAeHNe UCKNIOUMTEIbHOTO NPaBa UNK OTUYXAEHKUe npa-
Ba Ha 6a3y AaHHbIX, cofepxaluyo MHdopMaLMio, 3anpeweHHyo K cbopy 1 06paboTke 1 06pasyto-
LUYI0 PeXWUM TalHbl, sBNSAETCA NPOTUBONpPaBHbIM feicTBMEM. COOTBETCTBYIOWMI [OTOBOP ABMAETCS
HUYTOXHBIM B COOTBETCTBUM C N. 2 CT. 168 TK P®, cornacHo koTopomy CAenka, Hapywaiowas Tpe6o-
BaHWA 3aKOHA UM MHOTO NPABOBOrO aKTa M NPK 3TOM NOCAraloWas Ha ny6anUHbIe UHTEPEChl 60
npaBa N OXpaHseMble 3aKOHOM MHTepPeChbl TPETbUX /UL, HUYTOXHA, €CNIN MHOE He YCTAHOBIEHO 3aKO0-
HOM. B jaHHOM Cfiyyae B 3aBUCUMOCTY OT BUAA TallHbl LaHHbII OTOBOP HApyLIAET NM60 Ny6nuuHble
nHTepechl (ecnu peub 0 rocyaapCcTBEHHON TaitHe), TM60 MHTEpeChl TPETbUX NuLL (ecnu pasralaetcs
NHGOPMALMA O TPETBUX NULLAX, NONYUYEHHASA HE3AKOHHbIM MyTeM).

B cOBpeMeHHbIX YCNOBUAX KOMMEPUECKM 3HaUUMble 60MbLIKe JaHHbIe NOAYYAIOTCA NyTem 06pa-
GOTKM lAHHbIX TEXHUUECKNX YCTPONCTB, Hanpumep cMapTdoHoB, hUTHEC-6pacneToB Nonb3oBaTtenei,
KOTOpble B aBTOMATUUECKOM PEXMME 3annCblBaloT pa3NnuHble laHHble CBOMX NONb30BaTeNeN, 3aTem
nepenalnT 3T AaHHble B 06e3f1MueHHON hopMe OnpefeneHHOMY onepaTopy, rie o6pabaTbiBaloT-
€A C NOMOLLbI0 KOMMbIOTEPHOW TEXHONOTNN, HA UX OCHOBe hopMmupyeTca 6a3a faHHbIX. Takas 6a3a

6 AnennsumoHHoe onpefeneHue BepxoBHoro cyaa Pecny6nuku Komu ot 04.02.2019 no geny N 33-640/2019; Anennsiuu-
OHHOE onpeaeneHre ANTainCcKoro Kpaesoro cysa ot 1112.2018 N@ 33-11159/2018.

7 Onpefenexue YeTBepToro KaccaumnoHHoOro cyaa obluiei pucankumm ot 16.07.2020 no aeny NO 88-9915/2020; Onpepene-
Hue LLlecToro KaccaumoHHOTo cyaa obLei pucankLum ot 2312.2020 no aeny NO 88-25139/2020.
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[aHHbIX UMeeT KOMMEPUECKYI0 LLeHHOCTb, NOCKONbKY NO3BONAET NPOrHO3UPOBATh NOBEAEHUE CyObek-
T0B. [0A06HbIE 6a3bl hOPMUPYIOTCA HA OCHOBE U3yUueHUs NoBeaeHNs NoTpebuTenen B ceT IHTepHeT.
Hanpumep, B HacToswee Bpems CyLLeCTBYeT BO3MOXHOCTb C MOMOLLbI0 BCTPOEHHbIX B TEXHUYECKMe
YCTPOWCTBA NONb30BaTenen kamepbl (IUKCUPOBATL MUKPOIMOLMM, 30HBI IKPAHA, HA KOTOPBIX MONb-
30BaTeNu 3a[1ePXKNBAIOT B3MNAA U NyTeM 06pabOTKN TaKuX AAHHbIX BbIABATD, KAKME UMEHHO 06pa3bl,
LBeTa, OPMbl BbI3bIBAKOT MO3UTUBHBIE UAW HEraTUBHbIE 3MOLMM Nob30BaTenen. CywWecTBYIOT Tex-
HOMOTUN OTCNEXMBAHUA MOBEAEHNA MOMb30BaTeNel B CEeTW WHTEpHET, Hanpumep NpeanoyTeHus
B COLMANbHBIX CETAX, C MOMOLLbIO MH(OPMALMOHHBIX TEXHONOTMI BCe NOJO6HbIE CBEAEHUS MOTYT
06pabaTbiBaTbCs, U HA OCHOBE MOMYYEHHbIX AAHHBIX POPMMPOBATLCA 06pa3 NOTEHLMANBHOIO MO-
Kynartens ToBapos, C yUeTOM IMYHbIX KaUeCTB KOTOPOro MOXET CTPOUTLCA TeXHONOMMA NPOJAXN TO-
gapa. CornacHo n. 14 Ctpaterum pa3sutus nHhopmaLnoHHoro oblecrsa B Poccuiickoi Gegepauun
Ha 2017-2030 rogbl, yTBepxaeHHON Yka3om Mpe3ngenta PO ot 09.05.2017 N@ 203, rnaBHbIM cnoco6om
obecneueHns 3(eKTUBHOCTA LUGPOBOA IKOHOMUKM CTAHOBUTCA BHEApPEHME TEeXHONOornn obpa-
6OTKM JaHHbIX, YTO MO3BONAT YMEHbIWMTb 3aTPaTbl NPU NPOU3BOACTBE TOBAPOB WU OKAa3aHUM YChyr.
TaM e 0TMeYaeTCs, YTO KOHKYPEHTHbIM NPenMyLLecTBOM Ha MUPOBOM PbIHKe 06n1afaloT rocyaapcTsa,
0TPACN IKOHOMUKN KOTOPbIX OCHOBbIBAIOTCA HAa TEXHONOTMAX aHaNN3a 60/bWNX 06HEMOB [JaHHbIX.
TaKne TEXHONOTMW aKTUBHO UCNONbB3YIOTCA B POCCUM, HO OHU OCHOBAHbI Ha 3apYBeXHbIX pa3paboTkax.
B Crpateruu oTMeyaetca OTCYTCTBUE OTEUECTBEHHbIX aHANOroB nNofo6HbIX cuctem. CobbITS BECHDI
2022 ropa, Koraa Poccusa CTONKHYNACh € CAaHKLUMAMKU WHOCTPAHHbIX rOCYyAapcTB, KOTOpble npuBeni
B TOM UMCNE W K OFPaHUYEHUAM B UCNONb30BAHUM NPABOMEPHO NPUOGPETEHHBIX MO NNLEH3UOHHBIM
AOTOBOPaM nporpamm Ans IBM, c60eB B paboTe TEXHUUECKUX YCTPONCTB, BbI3BAHHBIX YMbILEHHbI-
MU IeCTBUAMUN CYObEKTOB U3 HEAPYXECTBEHHbIX FOCYAAPCTB U NP., NOKA3aNu, YTO NOA0GHbIE CUTY-
aLumn €o3A3I0T CYLLECTBEHHbIE PUCKN AN OTEYECTBEHHOM IKOHOMUKW. B CTpaTterum 6b110 ykas3aHo,
YTO NOBCEMECTHOE BHeApPeHWe MHOCTPAHHbIX WH(OPMALMOHHBIX U KOMMYHUKALMOHHbIX TEXHOMO-
Ui, B TOM uMcie Ha 06bekTax KPUTUUECKO MHGOPMALMOHHON UH(PACTPYKTYPLI, YCNOXHAET pe-
WeHne 3afaumM No 06ecrneyeHmio 3aluTbl MHTEPECOB FPpaXaaH M rocyAapcTea B MH(OPMALMOHHON
cepe. 3Tn onaceHus Hawnu noaTBepxaeHne. C CNONb30BaHNEM CeTU WHTEPHET COBEpLIANTCS
KOMNbIOTEPHbIE aTaKM HA FOCYLAPCTBEHHbIE M YACTHblE MH(OPMALMOHHbIE PECYpCbl, HA 06BEKTDI
KpUTUYECKON MHGOPMALMOHHON MHAPACTPYKTYpbI. oNyyaeTcs, uto UCMONb30BaAHUE TEXHONOTHN
06paboTKKM 6ONbLIKUX AAHHBIX JOMKHO 0becneunBaTb pelleHne 3afay He TONbKO YacTHOro npasa,
KOMMEPCaHTOB, HO 1 6€30MaCHOCTb MCMOb30BaHMA TaKUX TEXHONOMIA HA TOCYAAPCTBEHHOM YPOBHE,
[Ns 3TOr0 A0MKHO BHEAPATbLCA MMMNOPTO3aMELLEHNE He TONbKO HA TOBAPHOM PbIHKE, HO U Ha PblH-
Ke TeXHONOrnn 06paboTKu GONbLINX AHHBIX.

bonblune AaHHbIE NO3BOMAKT NEPEBECTU TEXHONOTUN NPOJAXM HA HOBBIA YPOBEHD, UTO CO3AAKOT
HOBbIE BO3MOXHOCTY NS KOMMEPCAHTOB U AN1A BCero obuwecTsa. Mpu 3ToM B NUTepaType 0TMEYaloT,
YTO lAHHbIE TEXHONOMMM CO3[A0T HOBbIE PUCKN HAPYLWEHUA KOHCTUTYLIMOHHBIX NpaB U cBO6ON rpa-
faH. B YacTHOCTI, OTMEUAIOT PUCKM, CBA3AHHbIE C HApYLIeHNeM HEeNPUKOCHOBEHHOCTY YaCTHOMN XK3-
HW, PUCKN YTpaTbl KOHTPOMSA 33 UCMOMb30BaHUEM COBPaHHBIX AAHHDIX, BNEKYLLEN BO3MOXHOCTM CO-
BEPLIEHNS MOLIEHHUYECKNX AeNCTBII; 06PABOTKN HETOUHBIX UMW HEMOMHbIX JaHHbIX, B pe3ynbrate
KOTOPOi MOXET 6bITb TPUUMHEH BPef rpaxaaHaMm; AMCKPUMUHALMMN, KOTAA HA OCHOBE 06paboTaHHbIX
JaHHbIX MOXET NPOU3BOANTLCA OTCEB rpadaH No PacoBbiM, MOAUTUYECKUM, HALIMOHANbHbIM, reH-
AEPHBIM MAY MHBIM AUCKPUMUHALMOHHBIM KpuTepuam (Savelyev, 2018).

[lunemma KOMMEPUECKON LLeHHOCT 1 HEeNPUKOCHOBEHHOCTM YACTHON XM3HM PeLaeTcs nocpep-
CTBOM 06€3N1YeHNs COBpPaHHbIX JAaHHbIX ANA UX 06pabOTKU N KOMMEpYECKOro MCnonb3oBaHus.
CornacHo c1. 3 ®efepanbHOro 3akoHa ot 27 mong 2006 . N2 152-03 «O nepcoHanbHbIX AaHHbIX»
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nog 06e3nuuMBaHNEM NEPCOHANbHDBIX AAHHBIX MOHUMAIOTCA EHCTBMSA, B PE3y/bTaTe KOTOPbIX CTAHO-
BMTCS HEBO3MOMHbIM 6€3 UCMONb30BAHNSA AONONHUTENLHOIW MHGOPMALMN ONPERENUTb NPUHAANENXK-
HOCTb NEPCOHANbHbIX JAHHbIX KOHKPETHOMY CYObEKTY MepCcoHanbHbIX AaHHbIX. TpeboBaHUA U Me-
TOAbl TAKOrO 06€3NMunNBaHNSA yTBEPMHAEHDI Mpukazom DeaepanbHoil Cnyx6bl No Hap3opy B chepe
CBA3M, MH(OPMALMOHHbIX TEXHONOTUIA U MACCOBBIX KOMMYHUKaLMI 0T 5 ceHTA6pA 2013 1. N2 996 «06
yTBEPKAEHUN TPeBOBaHMIA M METOA0B MO 06€37MUNBAHMI0 NMEPCOHANbHBLIX AaHHbIX». COrnacHo
n. 3 3Tux Tpe6oBaHMiA, 06e3nN1UMBaHME NEPCOHANbHBIX AAHHBIX JOMKHO 06eCneunBaTb He TONbKO
3aWWMUTY OT HECAHKLWUOHUPOBAHHOMO UCMONb30BaHUA, HO U BO3MOXHOCTb UX 06paboTku. [ins 3toro
06e3nuueHHble faHHble JOMKHbI 06MafaTb CBOWCTBAMM, COXPAHALMMU OCHOBHbIE XapaKTepucTy-
KM 06€31MUMBaeMbIX NePCOHANbHBIX JaHHbIX: NONHOTY, CTPYKTYPUPOBAHHOCTb, PENEBAHTHOCTD, Ce-
MAHTUYECKYI0 LeNnoCTHOCTb, NPUMEHUMOCTb, aHOHUMHOCTb. B COOTBETCTBUU C AaHHBIM [JOKYMEHTOM
no6oe 06e3nnunBaHune JOMKHO npeanonaratb 06paTuMoCTb, TO CTb NOTEHLMANbHYIO BO3MOXHOCTb
npeo6pa3oBaHna, 06paTHOrO 06e3nMuMBaHKA (1eobe3nuunBanine), KOTOpoe NO3BONUT NPUBECTH
06€311UeHHble JaHHbIE K UCXOQHOMY BUAY, NO3BONSAIOLWEMY ONpefenuTb NPUHAANEXHOCTb nepco-
Ha/IbHbIX JAHHBIX KOHKPETHOMY CY6bEKTY, YCTPAHUTb aHOHMMHOCTD (1. 5).

TexHonoruu 60nbWKUX AAHHBIX aKTUBHO UCNONL3YKOTCA B TOProsie, 0CO6EHHO 3HAYMMA 3Ta WH-
(hopmauys B A0r0BOPaX Ha NPOBEAEHUE MAPKETUHTOBBIX UCCNEA0BAHNIA 1 OPraHU3aLMM PEKNAMHOM
KamnaHuu. Ans nuu, BbICTYNALWMX 3aKa3UNKaMK B TaKUX JOTOBOPAX W Xenalowux, Ytobbl B npouec-
ce NpoBefeHUs UCCNeno0BaHNA UCMONb30BanNCb 06paboTaHHble Gonblune AaHHble Ana dopmupo-
BaHMA NOpPTPeTa NOTEHLMANbHOrO NOTpebuTens ToBapa, BaXHO KOPPEKTHO OMUCbIBaTb MHGOpMa-
Liy110, KOTOPYIO OHM XXenanu 6bl MCNONb30BaTb NPU COCTABNEHUM OTUETA C YUETOM PUCKOB, CBA3AHHDIX
C MCNonb30BaHMEM WH(OPMALMM, NONYUEHHON UNN 06PABOTAHHON C HApYLIEHUEM 3aKOHOAATENb-
CTBA O Pa3HbIX BUAAX TAlH UAN NEPCOHANbHBIX AAHHbIX. CTOUT NOMHUTL 06 YCTAHOBNEHHOW OTBET-
CTBEHHOCTU, B TOM YMCNE 3a IENCTBUA TPETbUX NN, NPUBIEUEHHBIX K UCMONHEHMIO 06513aTeNbCTBA
no gorosopy. MpeAcTaBnAETCA LenecoobpasHbIM UCNONb30BaTb B AOrOBOPaAX, CBA3aHHbIX ¢ 06pa-
60TKOM 6ONbLINX fAHHBIX 3aBEPEHNI 06 06CTOATENbCTBAX, [JABAEMbIX ONEPaTOPOM 6ONbLINX AaH-
HbIX UIN MHBIM YNPABOMOYEHHbIM NINLOM, COfePXKaALLM YKa3aH e Ha CoBNiofeH e 3aKoHa npu c6o-
pe 1 06paboTke MH(OPMALUN, B TOM UNCe NEPCOHANbHBIX AAHHBIX, MCNONb30BAHUM HAANEXKALNX
CpeAcTB 06e3nnyeHns MHGoPMaLMK, a Takke LienecoobpasHo yCTaHaBNNUBaTb 0653aHHOCTb Onepa-
TOpa UMY MHOTO YNPABOMOYEHHOTO HA OTUYHAEHWe 6a3bl faHHBIX UK NPeAoCTaBAEeHUsA NPaB Ha Hee
NNUQA BO3MECTUTb NOTEPY B ONPeeNeHHOI J0roBOPOM CyMMe NPH NPUBEUEHUI K OTBETCTBEHHOCTU
33 UCNOnb30BaHNe MHEOPMALLMM OrPAHUYEHHOTO JOCTYNA, HApYLIEeHNe NPaB TPETbUX NNL, @ TAKKE
HeYCTONKY Ha CNyyail HEKOPPEKTHON 06paboTKN Takon MHGOPMaLMK, B pe3ynbTate KOTOPON Nony-
YeHHble BbIBO/Ibl OKA3aNMCb HEAOCTOBEPHbIMU. IHCTPYMEHTbI BO3MeleHna notepsb (cT. 406.1 TK PO)
I HeyCTOMKN ABASAIOTCA 60nee NpeanouTUTENbHBIMK, UeM BO3MELLEHWUE YOITKOB BCIEACTBUE CIOX-
HOCTeN B ONpeaeneHnmn pasmepa yobITKOB U NPUUNHHOM CBA3W MEXAY NPOTMBONPABHBIM iECTBUEM
oneparopa u y6biTkamu npuobpetatens 60MblWNX JaHHbIX.

cnonb3oBaHNe TEXHOOTMN UCKYCCTBEHHOIO MHTENNEKTA B KOMMEpPYECKKUX Aorosopax

UckyccmeeHHblli uHMennekm — 3mo KoMnieKkc mexHono02u4eckux peweHul, no3eonfouwul umu-
mupoeamb KO2HUMUBHbIe (hYHKYUU Yenoeexa (eknuas camoobyyexue u Nouck peweHul 6e3 3a-
paHee 3a0GHHO20 an2opumMMa) U foayYamb Npu 6bIMONHEHUU KOHKpemHbIX 3aday pe3ynbmams,
conocmasumble KaK MUHUMYM C pe3ynbmamamu UHmMennekmyanbHol desmenbHOCMU Yenoeeka
(n. 5 HaumoHanbHoI CTpaTerun pas3BUTUA MCKYCCTBEHHOrO MHTeNnnekTa Ha nepuof Ao 2030 roaa,
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yTBep/aeHHOM Yka3om Mpesngenta PO ot 10.10.2019 N 490). Kak BUHO U3 3TOT0 ONpefeneHus, Tex-
HOMOrUA UCKYCCTBEHHOO MHTENNEKTA NO3BOASET UMUTUPOBATD UenoBeueckue pelleHns. OCHOBHOM
UepTON UCKYCCTBEHHOTO WHTEN/IEKTa ABNAETCA €ro CNocobHOCTb CaMocTosTeNbHO hopMUpPOBaTD an-
rOPUTM NPUHATUSA PELIEHNSA U MEHATb €ro Npu U3MEHEHUU BBOHbDIX AAHHbIX.

B 3apy6exHol nuTepatype UCKYCCTBEHHBIN UHTENNEKT ONPeaensieTca Kak «CnoCoBHOCTb CUCTe-
Mbl PaBU/IbHO UHTEPNPETUPOBATb BHELHUE AaHHbIE, U3BNEKaTb 3HAHWA U3 3TUX AAHHbIX U UCTONb-
30BaTb UX ANA AOCTUXEHNA KOHKPETHbIX LeNneil 1 3aay NoCpeAcTBoM rubkoit agantaumuu» (Kaplan
et al., 2018). Kak BugMM, 30€Cb aKLEHT CeNaH He Ha MMUTALLMI0 YeNIOBEUECKOrO pelleHus, a Nuliib
Ha NPaBUNbHOCTb MPUHATBIX PELIEHUIA U afaNTUBHOCTb CAMOW CUCTEMbI.

Kak oTMeualoT B nuTepaTtype, HayuHoe OCMbICAEHNE W pa3paboTKa KaTeropun UCKYCCTBEHHOMO
VIHTENIeKTa Hayanucb ¢ cepeanHbl XX BeKa, To eCTb 380110 A0 NOABNEHUS COBPEMEHHbBIX TEXHONO-
U MaWWHHOO 06yuyeHUs. CUNTAETCS, UTO OfHUM U3 OCHOBOMOMOXHUKOB TEOPUM UCKYCCTBEHHOIO
UHTeNnneKTa ABUNCA AnaH TblOpUHT, KOTOPbIN B 1947 1. B foknaae «MHTenneKTyanbHble MalnHbI» No-
CTaBW/ BOMPOC O TOM, MOXET /N MALIMHA NPOJEMOHCTPMPOBATb pa3yMHOe noBedeHue. [lanee, B CTa-
Tbe «BbluMCANTENbHbIE MALMHBI U pasym» B 1950 ., OH Npeanoxun nyénuke Tect (Bnocneactenm
MONYUMBILKIA UMA ABTOPA), C NOMOLLbIO KOTOPOTO MOXHO 6bIN10 CPABHUTD MALUINHHBIA UHTENNEKT C Ye-
NnoBeyeckum (Turing, 1950). MiHOrAa 3a4aTku UCMob30BaHNSA TEXHONOMMI MCKYCCTBEHHOI0 MHTENNeK-
Ta 06HAPYXMBAKT U B 6onee AaBHMe BpemeHa. [pefnonarakT, uTo naes Co34aHNUA NCKYCCTBEHHOTO
nHTenneKTa npuHaanexut P. flynnuio (XIV B.), KOTOpbIA NPeANpUHAN NONbITKY BbIPaboTaTb MEXaHU3M
«pelleHns 3ajay Ha 0CHOBe Knaccudukauum noHaTin» (Korovnikova, 2021).

PacuBeT pa3BUTMSA UCCNeAOBaHN B 06NACTI UCKYCCTBEHHOTO WHTENIEKTa NPULIENCA Ha nepu-
0f C KOHUQ 1950-X A0 cepepuHbl 1970-X rof0B, HAa 3TY TEXHONOTNIO BO3NArannch 60MbLIKE HAZEXAb
no ynyuweHnio 3eKTUBHOCT NPOU3BOACTBA, HEYKNOHHOE YNyylleHne NPON3BOACTBEHHbIX MOLL-
HOCTell KOMMbIOTEPOB €O3[1aBas0 WIHO3110, UTO BOT elle 6YKBaNbHO Napa Waros OTAENAET KOMMbiO-
TEpPHble TEXHONOrMM OT KpeaTUBHbIX BO3MOXHOCTEM, JOCTYMHbIX uenoBeky. Jndopus, CBsA3aHHas
C KOMMbIOTEPHOM UFPOM B WAXMaTbl, KOMNbIOTEPHBIMI NPEACKa3aHUAMM, OCHOBAHHLIMI Ha aHanu3e
UHchopmaLuu, NpuBoauna B 3Ty chepy HOBbIX MCCNEAOBaTENeN, KOTOPbIE NPUAArann ycunus no pe-
LIEeHMI0 NOCTaBNEHHON 3aauil CO3aHUA KOMMbIOTEPHON NPOrpaMMbl, CNOCOGHOI AOCTOBEPHO UMU-
TUPOBATb pelleHus, NPUHIMaeMble YenoBekoM. bym IT-cciepbl, B YaCTHOCTW, OCHOBbIBANCA HA BUAM-
MOCTYN OFPOMHbIX NepCneKTUB AaHHOW HayuHO NCCNenoBaTeNnbeckoi 06nacTi. OAHAKO K KOHLY 1970-X
W [0 cepefHbl 1980-X rof0B TeMN UCCNEA0BAHNI MCKYCCTBEHHOTO UHTENNEKTa CHU3UNCA, 3TO 6bIN0
BbI3BaHO pa3ouapoBaHuem B 3heKTUBHOCTI UCCNIeN0BAHNIA, KAa3anoCh, UTO NpobaemMa HOCUT Tex-
HUYECKUN XapaKTep M NpPensTCTBMEM B Pa3BUTUN TEXHONOTMA ABNAETCA HeQOCTATOK KOMMbloTep-
HbIX MOLLHOCTEN. MHTepec K NpobnemaTike BO3pOANCS B KOHLE 1980-x rofoB B CBA3M C NPOEKTOM
N0 CO3AaHNI0 «KOMMNbIOTEPA NATOrO NOKONEHMAY, UHBECTULMMN B KOTOPbIN 6bINN BNOXEHbI AMOHCKUM
npasuTenbcTBom (Begishev & Khisamova, 2018).

[ins apekBaTHOW PaboTbl JAHHOW TEXHONOMUM WMCKYCCTBEHHDbIN WHTENNEKT HYXHO WM3Hauanb-
HO «06yuuTb», TO €CTb MApKMPOBaTb ONpedeneHHbIM 06pa3oM 3HAUUTENbHbIA 06bEM [AHHbIX,
NPOaHaNNU3NPoOBaB 3TU [aHHble, WCKYCCTBEHHbIA WHTENNEKT BbISBUT 3aKOHOMEPHOCTU W [a-
nee CMOXET CAaMOCTOATENbHO NMPOBEPATb faHHbIE W UX KnaccuuumpoBatb. Kak oTMeUaeTcs B Ha-
LNOHANbHOW CTpaTeruy, AN NOMCKA BbIYMCMUTENBHOW CUCTEMON HEMPEAB3ATOrO pelleHns Tpeby-
eTCA BBECTU Penpe3eHTaTUBHbIA, PENeBaHTHbIA 1 KOPPEKTHO Pa3MeueHHb Habop AawHHbIX (n. 8).
Ecnu Ha 3TON CTafuu BO3HMKAIOT OWMGKN, 0BYCNOBNEHHbIE UenoBeueckuM (DaKToOpoMm Unn Henpa-
BU/bHON BbIGOPKOW, TO B AaNnbHellIeM pelleHns, MPUHATbIE UCKYCCTBEHHBIM MHTENNEKTOM, OKa3bl-
BaIOTCA HepeNeBaHTHbIMI CUTYALLMK, @ MOPOM AUCKPUMUHALMOHHBIMU U aMOpanbHbIMK. MOCKONbKY
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COBCTBEHHbIX NPEeACTaBNeHnii 0 406pe U 3ne (3TMKU U MOpanu) y TEXHONOTMM WUCKYCCTBEHHOrO
WHTENNEeKTa HeT, TO «BepluTenem Cyfe6» BHE3anHO OKa3biBAeTCA NPOrpamMMuUCT U UL, OcCyLie-
CTBNABLIEE MAPKMPOBKY BBOAMMbIX B NPOrpammy faHHbIX. ITUecKue npobnembl UCMONb30BaHUSA
WCKYCCTBEHHOTO MHTENNEKTA B HACTOALLEe Bpema ABNAITCA HEAOOLEHEHHbIMU, O YeM XOPOLUO CBU-
AETenbCTBYET M. 48 HaLMOHaNbHON CTPATerum, COrMacHo KOTopomy, ANs CTUMYNNPOBAHUS Pa3BUTUS
N UCMONb30BAHUA TEXHONOTMIA MCKYCCTBEHHOTO UHTENNEKTa Heo6XoanMbl aAanTauns HOPMATUBHO-
ro perynupoBaHns B YacTW, KAcalolWencs B3aMMOAGHCTBIA YeNOBEKA C UCKYCCTBEHHBIM UHTENIEK-
TOM, 1 BbIPabOTKA COOTBETCTBYIOLMX STUUECKUX HOPM. [Tp1 3TOM M36bITOUHOE PErynupoBaHie B 3TN
cpepe MOXET CylWeECTBEHHO 3aMeANUTb TeMN Pa3BUTUA U BHEAPEHUA TEXHONOTNYECKUX PelleHNi.
Kak BUHO, pa3paboTumkam CTpaTeruu He BMONMHE ACHO, OTKYAA B NPUHLMNE 6epyTcs 3TUYecKue Hop-
Mbl, OHW MONArakT, UTO TAKOBbIE MOXHO paspabomamsp, NPy 3TOM OHU NOAATAIOT, UTO 3aTArNBAHNE
3TOr0 NPOLLECCA MeLIAET BHEAPEHNIO TEXHONOTUIA B XMU3Hb. TaKOW NOAXOA YAPYYAET. [peBeHuus BCe-
raa paccMaTpueanach kak 6onee NpeanouTUTENbHbIM CNOCO6 BO3AENCTBUSA, UeM OTBETCTBEHHOCTD,
NO3TOMY BPAA MU CTOMT CNEWNTb BHEAPATb TEXHONOMMW NPU HEN3BECTHOCTU TOrO, KaK UMEHHO 6y-
OYT pewarbca Hen3bexHo BO3HUKalowWue B byayLem npobnembl.

Ewe oanH BecbMa NHOBOMBITHLIA AOKYMEHT, pernameHTUPYIOLLNA OCHOBHbIE HaNpaBNeHUs pa3Bu-
TMS TEXHONOTUM UCKYCCTBEHHOTO UHTENNEKTa, — KOHLENUMs pa3BuTua perynupoBaHns OTHOLEHNN
B chepe TEXHONOMUIA UCKYCCTBEHHOTO UHTENEKTa U POGOTOTEXHUKM A0 2024 roaa, KoTopas 6bina
yTBepxaeHa PacnopsxeHuem Mpasutenbctea PO ot 19 asrycta 2020 r. N 2129-p. CornacHo AaHHOMY
AOKYMEHTY, Lenblo KOHLenuun pasBuTus PerynmpoBaHus OTHOWEHN B chepe TEXHONOTNA UCKYC-
CTBEHHOIO WHTEeNNeKTa U Po6OTOTEXHNKM (aanee — KoHuenuus) ABnseTca onpeneneHine 0CHOBHbIX
MOAXO0AO0B K TPaHC(hOpMaLLMM CUCTEMbI HOPMATUBHOTO perynupoBaHus B Poccuiickoin Gepepaumn
ANs 06ecreyeHnst BOSMOXHOCTM CO3AHMA W NPUMEHEHUs TaKUX TEXHONOTWA B PasnuuHbIX C(e-
pax 3KOHOMUKK € COBNKOAEHUEM NpaB rpaxaaH u obecneyeHnem 6e30MacHOCTU NUYHOCTH, 0BLe-
cTBa M rocyaapctea (pasgen 1 Kowuenuuu). B ominune OT npeabiayuiero ynoMsHyToro A0KyMeH-
Ta — HauuoHanbHOW cTpaTeruu, rae NPaBoBble W 3TUUECKME PUCKN UCMONb30BAHUS TEXHONOTWN
WCKYCCTBEHHOTO MHTENNEKTa IBHO OLEHWUBANUCh KaK BTOPUUHbIE, MEHEE 3HAUUMbIE, YEM TeXHUYe-
CKue npo6nembl, B 3TOM JOKYMEHTE OTMEUAETCS, UTO «Pa3BUTUE TEXHONOUIA MCKYCCTBEHHOMO UHTEN-
NeKTa CTaBUT Cepbe3Hble BbI30BbI Nepe/ NPaBoBoil cuctemoit Poccuiickoit Gegepauum, CucTemMoit ro-
CYAAPCTBEHHOrO YNpaBneHns 1 06wwecTBOM B LenoM. OHM 06YCNOBNEHbI ONpeaeneHHON CTeneHbio
ABTOHOMHOCTM 1N CTBUN CMCTEM UCKYCCTBEHHOTO UHTENNEKTA B PeLUeHNM NOCTaBNEHHDBIX 3afay 1 UX
HECNOCOBHOCTbI0 HENOCPeACTBEHHO BOCIPUHUMATDL 3TUUYECKUE U NPABOBbLIE HOPMbI, YUNUTbIBATL UX
NpN OCYWECTBNEHNN KaKUX-TM60 AercTBUINY. Kak BUANUM, NpobnemaTnka yxe 0CO3HaHa M BOMpO-
Cbl NOCTABAEHbI, UTO MOXHO CUUTATb MO3UTUBHBIM UTOFOM OCMbICIEHUS UCMOMb30BAHUSA TEXHONOTUI
WCKYCCTBEHHOTO UHTENNEKTa U 06CYXAEHMA Ha Pa3HbIX QUCKYCCUOHHBIX Nnowaakax. B KoHuenuuu
OTMEUAETCs, UTO ANA PA3BUTMA TEXHONOTMIA UCKYCCTBEHHOTO MHTENNEKTA U POBOTOTEXHUKN Heob-
XOANMO CO3[aHNe PerynsaTopHon cpepbl, KOM(OPTHOM AN 6€30MacCHOr0 pasBUTUA U BHEAPEHUs
YKa3aHHbIX TEXHOMOTMIA, OCHOBAHHOW Ha GanaHce MHTEPECOB YenoBeka, 06LecTBa, rocyaapcTBa,
KOMNAHWA — Pa3paboTuMKOB CUCTEM UCKYCCTBEHHOTO MHTENNEKTa U POBOTOTEXHUKM, A TakkKe Nno-
TpebuTenen ux ToBapoB, paboT, ycnyr. Mpu 3TOM, KaK CNPaBesaNBO KOHCTATUPYIOT pa3paboTumki
KoHuenuuu, «npeacTaBneHns 06 3Tom 6anaHce CyWeCTBEHHO Pa3HATCAN.

B KoHuenuuu 3assnsetca pag NPUHLMNOB UCMONb30BAHWA TEXHOMOMMMU UCKYCCTBEHHOTO WHTeN-
NeKTa, OAHAKO Kbl U3 HUX BbI3bIBAET pAjJ BONPOCOB.

B uactHocTw, B KoHuenuuu B KayectBe NepsBoro NpuHLMNa 3asBAeHO CTUMYNMpoBaHue pas-
BUTUS TEXHONMOMUI WCKYCCTBEHHOTO WHTENNEKTA M POBOTOTEXHUKM PErynsTopHbIMU CpeacTBamu
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B KAuecTBe OCHOBHOIO BEKTOpA pa3BUTMSA perynuposaHus. NpefcTaBAseTcs, uto Ucxoas n3 3ass-
NeHHbIX B Npeambyne CNOXHOCTEN, YKa3aHNe Ha NPUOPUTETHOCTb CTUMYNUPOBAHNS Pa3BUTUS TEXHO-
norun NI, HeCMOTPA Ha HepeLeHHOCTb ITUYECKUX NPOBEM, BbIMMAAUT HECKONbKO NPOTMBOPEYMBO
1 HEepeannuCTUYHO. AHanorMyHbIe BO3PAXEHNSA KACcalTC U BTOPOro Ha3BaHHOTO B KOHLeNLMu NpuH-
LMNa, COCTOALLEr0 B TOM, UTO PErynsaTOpHOe BO3AENCTBIUE, OCHOBAHHOE HA PUCK-OPUEHTUPOBAHHOM,
MEXOUCLUNANHAPHOM MOAXOAE NpeaycMaTPUBAET NMPUHATME OTPAHUUUTENbHLIX HOPM B CNyuae,
eCNU NPUMEHEHNe TEXHONOTUA WCKYCCTBEHHOMO MHTENNeKTa W POBOTOTEXHUKN HECeT 06beKTUB-
HO BbICOKMI PUCK NPUUUHEHUS BPeAa YUACTHUKAM O6LLECTBEHHbIX OTHOLWEHUNA, NPaBaM YenoBeka
N WHTepecam obliecTBa U rocyaapcrea. MiHaue roBops, 3asBNAETCA NPEMMYLECTBEHHO [O3BONU-
TeNbHOE PerynupoBaHine UCMNoNb30BaHNe TEXHONOTUA UCKYCCTBEHHOO MHTENNEKTA NpU OTCYTCTBUN
YeTKUX YKa3aHWi Ha cdepbl, TPeBYOLMe UMNEPATUBHBIX OFpaHUYeHniA. ITa naes NPOAOIKAeT-
CA 1 B CllepylolWeM NPUHLMNE, HA3BAaHHOM B KOHLENLMM, COCTOALLEM B PacLINPEHUU NPUMEHEHMS
NHCTPYMEHTOB COPErynupoBaHna 1 CamoperynupoBaHis, (hopmupoBaHue Koaekcos (cBogos) tu-
YecKMx NpaBun Pa3paboTkn, BHEAPEHUS U NPUMEHEHUA TEXHONOTUIA MCKYCCTBEHHOTO MHTENNeKTa
1 po6oTOTEXHUKM. CNeayiow il 3aABNEHHbIA NMPUHLUN BbI3bIBAET HEAOYMEHMUE B TOW YaCTH, UTO BPAA
N Heo6XoaAMMO 6bIN0 B NPUHLMNE ero (hUKCMpOBaTb B HOPMATMBHOM NMPaBOBOM akTe. COrnacHo
KoHuenumu YCTaHoBNEH YenoBeKo-0pUEHTUPOBAHHBIN NOAXO0A, NPeayCMaTpUBAIOLMMA, YTO KOHEU-
HOW LeNblo Pa3BUTUSA TEXHONOMMI UCKYCCTBEHHOTO MHTENNEKTa U POBOTOTEXHMKMN, HANPABNAEMOrO
NOCPeACTBOM PErynsaTopHOro BO3AENCTBUS, ABNAETCA 06ecreueHie 3aLuTbl rapaHTUPOBaHHbIX POC-
CUICKUM 11 MEXAYHAPOAHBIM 3aKOHOAATENbCTBOM NpPaB M CBOGOZ YenoBeka W NosbilweHue 6naro-
COCTOSIHUA W KAQuecTBa XW3HW rpaxaaH. C OAHON CTOPOHBbI, KaK YXe HeOJHOKPATHO OTMEUanochb,
BCE TEXHONOrMM NPEAHA3HAYEHbI CAYXUTb UMEHHO UENOBEKY, 3TO 06CTOATENLCTBO MOXHO BbIHECTM
33 CKOOKM 1 He YKa3blBaTb B KaXKOM HOPMATUBHOM NPABOBOM aKTe, C iPYrOil CTOPOHbI, BO3NOXEHNE
3alyNTbl NPaB 1 CBO6OL YEN0BEKA UCKNIOUMTENBHO HA TEXHONOMMM UCKYCCTBEHHOTO UHTEN/EKTa BPAZ
NN ONPaBAAHHO.

Cnepytowee NonoXeHNe, HECMOTPS HA OTHeCeHWe ero B KOHLenuun K uncny npuHLUnos, Bpag
NN SBASETCA TAKOBbIM MO CBOEW OHTONOrMUeckol npupoge. CornacHo KoHuenuum npegycmoTpeHa
OLEHKa BO3[EMCTBMA TEXHOMOMMI U CUCTEM UCKYCCTBEHHOTO MHTENNEKTA U POBOTOTEXHUKN HA BCe
cpepbl XM3HN YenoBeka, 06LWecTBa U rocyAapcTBa, OCHOBAHHAs Ha HAyuHO BbIBEPEHHbIX MCCNERO-
BaHMAX C NOAK/IOYEHNEM WMPOKOIO Kpyra yYeHblX. 3T0 MONOXEHUE UMEET NPUPoAY He 0CHOBOMONa-
raloLiero Havyana perynnpoBaHins, a OfHY U3 perynaTUBHbIX HOPM, HaNPaBAEHHbIX HA YCTAaHOBNEHNE
NPaBuA UCNONb30BAHMA TEXHONOTUN W YCTAHABNMBAIOWMX 06S13aTe/bHYI0 OLEHKY NOCNeACTBUN MC-
noMb30BaHNA.

CornacHo KoHuenuuu, npu UCMNONb30BAHUN TEXHONOTUA WUCKYCCTBEHHOTO MHTENNeKTa AOMKEH
obecneunBatbcs GanaHC MHTEPECOB Pa3paboTuMkoB, NOTPeGUTENEH U WHBIX UL B Cthepe UCKYC-
CTBEHHOTO MHTENMEKTA U POBGOTOTEXHNKM, OAHAKO KaK UMEHHO MCKATb 3TOT 6anaHC 1 Kak onpeaensTb
«C6anaHCMPOBAHHOCTbY TaKUX MHTEPECOB, OCTAETCA HeACHbIM. CornacHo KoHuenumm, OMKHbI BbiTb
onpefeneHbl rpaHuLbl OTBETCTBEHHOCTM Pa3NUUHbIX CYOBEKTOB, YYaCTBYIOWMNX B OTHOLIEHUAX
Mo UCMONb30BAHNIO 3TOW TEXHONOTMM 33 BO3MOXHBIE HEraTUBHbIE NOCNEACTBUA. MOXHO 3aMeTUTD,
uTO NOZOBHbIE rPAHMLLbI AOMKHbI GbITb YCTAHOBNEHBI BOOGLLE BO BCEX C(hepax NPaBOBOro perynupo-
BaHMSA, 0AHAKO NOMCK aAeKBATHbIX FPAHNL, — NOKA NNLLb OAHA U3 aKTYaNnbHbIX 6yayWMX 3aAau.

Becbma aKTyanbHbIM Ha COBPEMEHHOM 3Tane C YYeTOM CEPbEe3HOro reonoaNTUYECKOro Kpu3nca
ABNAETCA peanu3auua YCTaHOBNEHHOTO KoHLemnuueidn TeXHONOrMueckoro CyBepeHuTeTa, Nnpegy-
CMaTpuMBalOLero obecneyeHne HeOOXOAMMOrO YPOBHA He3aBUcUMOCTU Poccuiickon Depepauum
B 06M1aCTU UCKYCCTBEHHOTO MHTENNEKTa U POBOTOTEXHUKM C YUETOM FOCYAAPCTBEHHON MONUTUKM
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B chepe pa3BUTUA NHGOPMALNOHHDIX TEXHONOTWA U UMNOpTo3amelleHus. Mocne 2014 roga, noka-
3aBLUEro HecoCToATeNbHOCTb HafieX [ Ha NOBCEMECTHOE HafleXXHOe MeXAYHaPOAHOe COTPYAHNYECTBO
B pa3NuuHbIX cdhepax, 6bin B3AT KypC Ha MMNOPTO3aMelLeHIe B pasHbix cepax, 0c06eHHO B 3Haum-
MblX, CO6bITMSA 2022 rofa nokKasann 3HaUUMOCTb 3afia4 06ecneyeHmns Takoro CyBepeHnTeTa, N0 TOMy
YCTaHOBMEeHWe JaHHOro NpuHuKUna B KoHUenumn oka3anocb BecbMa nNpo3opnunBbIM pelieHnem, Xots
0 €ro NONHON peanu3aLyin NOKa rOBOPUTL HE NPUXOAUTCA.

KoHuenumsa B KauecTBe OAHOMO U3 NPUHLMUNOB YCTAaHABNWBAET NOAAEPKKY KOHKYpEHLMu, obec-
neueHne paBHbIX ANA BCeX, BKAOUYAA NPeanpusTia Manoro U cpeaHero 6u3Heca, BO3MOXHOCTEN
ANA NPUMEHEHNs IKCNepPUMEHTaNbHbIX NPABOBbIX PEXWUMOB U Mep rocynapCTBEHHON MOAAEPKKM,
a TaKme Ana focTyna K Heo6XoAUMbIM B LieNAX pa3paboTKu CUCTEM UCKYCCTBEHHOTO UHTENNEKTA U po-
GOTOTEXHUMKMN JAHHBIM U3 FOCYAAPCTBEHHbIX M MYHULMNANbHBIX NHGOPMALMOHHbIX CUCTEM.

OctanbHble Ha3BaHHble B KOHLENLUWUU NPUHLUMBI TECHO CBA3aHbI C Y€ Ha3BaHHbIMU U pPa3Bu-
BAT WX, 3TO OTHOCUTCA K MPUHLMNY, YCTaHABNUBAIOWEMY OLEHKY Npu pa3paboTke HOPMATUBHbBIX
NPaBOBbIX aKTOB 1 MHbIX JJOKYMEHTOB B Chepe MCKYCCTBEHHOTO MHTENNEKTa M POBOTOTEXHUKN COLM-
aNbHO-3KOHOMMYECKUX NOCNEACTBUN 1 PUCKOB B YCNOBUAX NOCTOAHHOO Pa3BUTUA TEXHONOT U, yueT
KaK NONOXMTENbHOTO, TaK U OTPULIATENBHOMO MEXAYHAPOAHOIO ONbITA PErynMpoBaHus; 06s3aTeb-
HOCTb 06OCHOBAHHOW OLEHKN PUCKOB NPUUNHEHUS NPU NPUMEHEHWUN UCKYCCTBEHHOO WHTEN/EKTa
1 POBOTOTEXHUKM BPEAA XM3HU U 300POBbIO UENOBEKA, peanu3aLnm yrpo3 060poHe cTpaHbl U 6e3-
OMacHOCTW rocyaapcTaa U NpUHATUE Mep, HaNpPaBNeHHbIX HA MUHUMUW3ALMIO TAKUX PUCKOB U YTpo3.

OTaenbHO CTOMT OTMETUTb Ha3BaHHble B KOHUENuuu 6a3oBble 3TUYECKUE HOPMbI UCMONb30Ba-
HUA TEXHONOTUU WCKYCCTBEHHOTO WHTeNnekTa. Tak, KoHuenuus yctaHaBnuBaeT npuopuTet 6narono-
fyuns 1 6e30MacHOCTU YeN0BeKa, 3aLMThbl €r0 0CHOBOMONarawwWwyx npae 1 cBo6og (uenb obecneve-
HuA 6narononyyus 1 6e30NacHOCTU YenoBeka JoMKHa Npeobnagatb Haf UHbIMK LENAMU Pa3PaboTKK
N NPUMEHEHMS CUCTEeM WUCKYCCTBEHHOTO WHTeNNeKTa M POBOTOTEXHMKM). BO3HMKAET BONMPOC O TOM,
KaK Bbl6paTb NPUOPUTETHBIA MHTEPEC NPU MX CTONKHOBEHWUN? BecbMa ApKO 3T0 BOMPOC MANKOCTPU-
pyeT npoBefieHHOe B CeTM WHTepHET uccnenoBaHne. Ha 0gHOM U3 MHTEPHET-CANTOB NO/b30BaTENSIM
NpeanoxeHo BbIOPaTb BapUAHT NOBELEHUA B PA3MNYHBIX CUTYaLMUAX YNPABAEHUA TMMNOTETUYECKUM
aBTOMOOUNEM, KOTfa JOPOXHAA CUTYaLLMA NPennonaraeT Heu36eXHbIi BbI6OP, KeM MMEHHO NPUAETCS
NoXepTBOBaTb BOAMTENI0 — COGOM, NACCAXMUPOM, NELIEXOAOM, BOAUTENEM W NAacCaXupamin BCTPEUHO-
ro TPAHCNOPTHOTO CPEACTBA, ECIN OH BbIOMPAET XEPTBOBATD NeELLIEX0aMu, TO KEM UMeHHO. KoMy OTAaTb
npeanouTeHne, COXPAHUB XM3HbL? [laHHbIA Pecypc 3asBMeH Kak UMelwWwnin uenbio dhopmupoBaHue
NPaBUNbHOIO OTBETA Ha BONPOC BbI6OPa AN «06yUYeHNUA» Nporpammbl 6€CNUNOTHOTO TPAHCNOPTHOIO
CpencTBa, ypaBnsaeMoro UCKYCCTBEHHbIM UHTENNEKTOM. [peACcTaBAAETCA, YTo AaHHBIN BbIGOP OCHOBAH
Ha 3TUYECKUX U HPABCTBEHHbIX MPUOPUTETAX, BECbMA CEPbEe3HO Pa3NuyaloLLuXca No nonynauum u Bpag,
NN «cpeaHee apudmeTueckoe» B OTBETaX NOMYNALMM AENCTBUTENbHO CTAaHET CaMbiM 3TUYECKN 6e3-
yNpeyHbIM BapuaHTOM. Kakum cTaHZapToOM MOpani 1 HpaBCTBEHHOCTU AOMKEH PYKOBOACTBOBATLCA UC-
KYCCTBEHHbIN WHTEANEKT, eCNIM NOMHUTb O TOM, YTO MOpaJib, NPeACcTaBAeHUs 0 406pe, HPaBCTBEHHOM —
YacTb BHYTPEHHEro YyBCTBA UENOBEKA, BMUTAHHOIO UM C MOTIOKOM MaTepy Yepe3 KoMblbenbHbIe NeCHN
W1 HApPOAHbIA AyX, BONMOLEHHbIR B HUX. [peaCcTaBASETCs, uTo NPOrPpamMma UCKYCCTBEHHOTO MHTENNeKTa
HEe MOXET MMETb YyBCTBA A06PA 1 CNPABEAANBOCTH, a TObKO PacUeT BbIroAbl.

MpencraBnaeTcs, YTo 370 ITUYECKOE NPOTUBOPEUNE B HACTOALLEE BPEMSA ropa3ao 6onee cepbesHo,
yem CNOXHOCTH C NPaBOCY6BEKTHOCTDIO KNOHA YenoBeka.

B npouecce cO6CTBEHHOrO MCCNeNoOBaHWsA aBTOP HacTosAwWwen paboTbl NPOBOAWA OMPOC O TOM,
JONYCTUMO NN UCMONb30BaHWEe TEXHONOTUWN UCKYCCTBEHHOTO WHTeNNneKTa A0 pelleHus 3TUYecKux
npo6nem, CBA3AHHBIX C €r0 HECMOCOGHOCTbI0 (POPMUPOBATL PeLIeHNe HA OCHOBE MpPeACTaBNeHNN
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0 aobpe 1 cnpaBesNUBOCTU. M0 MHEHUIO 34 ONPOLIEHHDIX, NCNONb30BAHKUE TEXHONOTNN UCKYCCTBEH-
HOrO WHTENNeKTa TPebyeT NpeaBapUTENbHOTO PelleHus ATUYeckux npobnem. C apyrol CTOPOHbI,
1/8 onpOLIEHHbIX NONATAET, YTO TEXHONOTMUECKNI NPOrPecc Henb3A 0CTAaHOBUTD, a NO3TOMY CneayeT
MCNONb30BaTh TEXHONOTUN UCKYCCTBEHHOTO MHTENEKTA, He JOXMAAACh OTBETA Ha BCe ITMYECKME BO-
npocbl. OCTanbHble ONpPOLIEHHbIE 3aTPYAHUNKUCL OTBETUTH HA BOMPOC.

BecbMa TeCHO CBA3aH C NpeablayLWUM 3TUUECKUM UMNEepPaTUBOM CReayoWnii NPUHLIMN, HAa3BaH-
Hblil B KOHLeNUMM 1 CoCTOAWMA B 3anpeme Ha MpuduHeHue epeda Yenoeexy no UHULUamuee Cu-
CMmem UCKYCCMEEHHO20 UHMensaeKkma 1 PO6OTOTEXHUKM (N0 06LieMy NpaBuUay Cledyer orpaHUum-
BaTb pa3paboTky, 060poT M NPUMEHEHME CMCTEM WCKYCCTBEHHOMO WHTENNEKTa U POBOTOTEXHUKM,
CMOCOBHbBIX N0 CBOEI MHULMATMBE LieNIeHaNpaBneHHo NPUUMHATD BPes YenoBeKy). masHbii BOnpoc,
KOTOPbI BO3HUKAET B NPOLIECCe peann3alui 3Toro NpUHLMNAG, 370 BONPOC 0 TOM, UTO TaKoe «Bpeay.
Befib Knaccuueckoe NOHMMaHWe Bpeda Kak HeBNnaronpuaTHbIX W3MEHEHWUA B WUMYLLECTBEHHOIA
UNN HEUMYLLECTBEHHOM chepe noTepneBLuero®, Takum 06pa3om, NlHoe yManeHue UMyLWECTBEHHON
UNN HEUMYLLECTBEHHOW chepbl NULa ABNAETCA BpeaoM. OAHAKO CywWecTBYIOT CUTYaLin 060CHOBAH-
HOTO YManeHus UMyLLeCcTBEHHON cdiepbl NNLA, HaNPUMep, ecliu NPUUUHEHNE NOBPEXAEHUS NO3BO-
NAeT NpeaoTBPaTUTL 60NbLINIA Bpes. Tak, ecnu y ToBapa UCTEKAET CPOK FOAHOCTH, TO MPOfAXa TaKo-
ro ToBapa Mo LieHe Hike ce6ecToumMocTy 6yaeT onpaBaaHHbIM eicTBUEM. [N YenoBeka A0CTyMHbIM
BbIGOPOM SBNSETCA NPUUMHEHNE Bpeda B COCTOSHUM Heo6XoaUMON 060POHbI UMK KpaiiHen Heob-
XOAMMOCTM, B TOM UNCNe peuyb MOXET WATW O MPUUMHEHUN BPeAa 3A0POBbI0, €CIN 3TO Mo3BoNseT
NpegoTBpaTMTL Bonee TAXENOe yBeube MM CMepTb. NpUunHeHNe Bpesa UMyLLECTBY ANs NPefOTBpa-
LiEeHMS BPeaa XU3HN 1 340POBbI0 BOOGLLE ABNAETCA Pa3yMHbIM BbI6OPOM. 3HAUMT NN 3TO, UTO TEXHO-
NOTUK MCKYCCTBEHHOTO MHTENNEKTA anpuopHK He MOTYT XXepTBOBATb MEHbLUMM Pafm CnaceHus bonee
LeHHoro? Ecnn Tak, To MCNONMb30BaHMe TaKMX TEXHONOTMI 3aBEOMO He COOTBETCTBYET 6a30BOMY
YCI0BUIO O CNOCOBHOCTY NPUHIUMATD PelleHms, CXOAHbIE C peLleHNs MM YenoBeka.

MonyuaeTcs, YTo ANA UCNONb30BAHNA TEXHONOTMN MCKYCCTBEHHOTO WHTENNEKTA KTO-TO AOMKEH
OLEHUTb N0 HEKOW LKane pasHble 6Mara, «06bACHUBY CUCTEME, UeM MOXHO EPTBOBATb, B UeM HeT,
1 KOTA UMEHHO NPUUNHEHNE Bpeaa ABNAETCA pa3yMHbIM BbIGOPOM. Bonpoc o ToM, Kak 3T0 MOXHO
cnenatb W rae HalTW WKany cpaBHeHMs LeHHoCTein? To, UTO UenoBeK PeLaeT UHTYUTUBHO, He Bce-
rna BO3MOXHO ONMCaTb B BUAE anroputma. OfHMM U3 OTIIMUMIA YUeNOBEKA OT MallNHbI IBNAETCA ero
CNOCOBHOCTb K TBOPYECTBY, 3T0 6a30BOE OTANUNE YENOBEKA [aeT eMy BO3MOXHOCTb, BO-MEPBbIX,
C031aBaTb HOPMbl, BO-BTOPbIX, MPUHUMATb pelleHNe O HeaKTYanbHOCTW CYLLECTBYIOWENA HOPMb
W NPUHMMATD PelleHne 06 NX HapyLWeHUNn uan oTMeHe. Bce 3T0 HefOCTYNHO MalwuHe. B oTcyTCTBHE
CNOCOBHOCTM K TBOPUECTBY, CO3AAHNI0 U HAPYLIEHMIO NPABUN UCKYCCTBEHHDIA UHTENNEKT HE MOXET
ABNATHCA aNbTEPHATUBON UENI0BEUECKOMY MbILINEHNIO.

MHOro BHUMaHMA YAeNnseTca B AOKYMEHTax naee obecneyeHns NOJKOHTPONbHOCTY TEXHONOTUN
UCKYCCTBEHHOTO WHTENNeKTa uenoseky. OAHaKO O HEJOCTUXUMOCTM B MOMHOM Mepe AaHHON Lenu
3HAKT U Camn pa3paboTunkm, KOTOpble 3aMEeUaKT, UTO NOAKOHTPONBHOCTb BO3MOXHA UL «C yue-
TOM TpebGyemon cTeneHu aBTOHOMHOCTM CUCTEM WCKYCCTBEHHOTO MHTENNEeKTa U POBOTOTEXHUKM
W UHBIX 06CTOATENLCTBY. 10 BCEW BUAUMOCTY, HYXHO 6onee PeanncTUUHO OLEHNUBATb JaHHYI0 TeXHO-
NOTUI0 U €€ NPUHLMMIUANBHYIO HENPO3PAYHOCTb, YTO BKYME C COMHUTENbHBIMU 3TUUECKUMU CTaHAAP-
Tami NporpamMmmucTa-paspaboTunka aenaet UCNoNb30BaHNE TEXHONOTUN UCKYCCTBEHHOTO MHTENNEeK-
Ta Ha CErOAHALIHMIA IeHb BECbMA COMHUTENbHbIM.

OueHb MHOTO BOMPOCOB BbI3bIBAET CAEAYIOWMIA ITUUECKIIA MPUHLMI, OTPAXEHHBIA B KoHLenuuy,
COTMacHO  KOTOpPOMY MPOEKTMpyemMass TeXHOMOrMs  MCKYCCTBEHHOTO  WHTENNeKTa  AO0MKHA

& Cm.: bonTaHoBa, E. C., Kpatenko, M. B. (2022). JenukmHoe npaso: yue6Hoe noco6ue. OCTULMHGOPM.
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COOTBETCTBOBATb 3aKOHY, B TOM uMCne TPe6oBaHMAM 6e30MacHOCTU (npuUMeHeHre CUCTeM UCKYC-
CTBEHHOIO MHTENNEKTa He A0MKHO 3aBeOMO AN Pa3paboTumka NPUBOAUTD K HApyLWeHWo NpaBo-
BbIX HOPM). Kak paHee 6b1710 0TMEUYEHO, CNOCOBHOCTD K CO3AAHMIO U HAPYLIHNIO HOPM, BbITEKAIOLIAS
U3 CNOCOGHOCTU YeNnoBeKa K TBOPUECTBY, COCTABASET OCHOBY YEN0BEUECKOrO MbIWAEHUS, 6€3 HUX
UCKYCCTBEHHDBIN UHTENNEKT HeMb3s CYMTaThb NOJOBOHBIM uenoBeyeckomy. OrpaHinuMBasi BO3MOXHOCTb
HapylwaTb, C OiHON CTOPOHbI, Pa3paboTumMKM CTpeMATC 06ecneunTb OXpaHy NpaB U 3aKOHHbIX WH-
TepecoB MtoAel, HO C APYroil — NULIAIOT TEXHONOTUIO UCKYCCTBEHHOTO UHTENNEKTa NPUHLMNNAND-
HOW BO3MOXHOCTM (hOPMUPOBATb PELIEHMA, CXOAHBIE C PELIeHNAMI YenoBeKa. B TOM e npuHuune
BbI3bIBAET BOMPOCHI TAKXKE YKa3aHWe Ha «3aBEAOMOCTb» NS Pa3paboTunKa — KAKETCA, 34ech CMe-
WNBAKTCA NPUHLMNDLI (DYHKLMOHNPOBAHMSA MUCKYCCTBEHHOTO MHTENEKTA U CTAaHAAPT OTBETCTBEHHO-
CTV pa3paboTumKa 3a NPUYMHEHHbIE UCKYCCTBEHHbBIM MHTENNEKTOM Bpef. JononHMTENbHbIE BONPOC
BbI3bIBAET U TO, UTO 3TOT CTAaHAAPT UCXOAA U3 BYKBANbHOIO TONKOBAHUA NPUBEAEHHOTO NONOXEHUS
NOHKEH 0 BMHbI B YOPME YMbICNa, a TaKXKe TO, UTO lanee U3 JOKYMEHTA He YCMATpUBAETCA, KaKOBbI
nocneacTBUA HapyLWeHUs pa3paboTuMKoM AaHHOTO ITUYECKOr0 NPUHLMNA.

MNocnegHuM B nepeyHe 3TUYECKUM NPUHLMNOB, OTPAXEHHbIX B KOHLENLUMK, CTOUT 3anpeT npotu-
BOMPaBHOW MaHUNYNALUN NOBEAEHUEM UenoBeka. OCTAeTCA HEACHbIM, O UeM MAET peub B JaHHOM
cnyuyae. Hanpumep, nto6as TeXHONOTMA KOHTEKCTHOW peknambl NPeAnonaraeT aHanu3 nosefeHus
nonb3oBatenei cetu HTepHeT 1 hhopmMMpoBaHUe NPeaNOKEeHNA UCX0AA U3 NPOABNEHHbIX UHTEpe-
COB nuua. MOXHO NK HAa3BaTb TAKYK0 peKnamy MaHuNynMpoBaHNEM MOBEAEHNEM UK HET?

TexHonornu MCKYCCTBEHHOrO MHTEeNNeKTa CyWecTBeHHO YNPOLLAT 3a4auu NpuemKu TOBaposB,
NOCKONbKY B OTAIMUME OT UENOBEKA, MALINHA MOMET ObICTPO M TOYHO MPOBECTW CMMOWIHYIO NpPO-
BEPKY TOBapa Mo KONNYECTBY, KAUeCTBY W aCCOPTUMEHTY, BbIIBUTb M 3a)MKCUpPOBATb OTCTYNAEHUS
OT YCNOBUIA 10r0BOpa (3aAaHHbIX NapaMeTpos). TeXHONOrUN UCKYCCTBEHHOTO UHTENEKTA Y)Ke BHe-
APEHbI B UCNOMHEHME 06A3aHHOCTEN XpaHUTENS N0 CKNAACKOMY XpaHeHWIo, N03BONAS OTCNEXMBATD
CoCTOsiHMe TOBapa (MOKNAXM) U MEHATb YCNOBUA XpaHeHns (Temnepatypy, BNAXHOCTb U Np.) B 3a-
BUCUMOCTN OT COCTOAAHMA TOBapa Ha cknage. CywecTBeHHO W3MeHUNachb TEXHONOMNA 3aKNIUeHus
W UCMONHEHUA [10TOBOPOB CTPAXOBaHUA C BHEAPEHUEM TEXHOMOTUN UCKYCCTBEHHOTO MHTENNEKTa,
NOCKONbKY C Of(HOBPEMEHHbIM WUCMOMb30BaHNEM TEXHONOTN BONbLINX AAHHBIX UCKYCCTBEHHBIN UH-
TENNEKT MOXET TOUHEee OLEHUTb BEPOATHOCTb HACTYNNEHUA CTPAXOBOrO CNYYas U OLEHUTDH yliepo,
€C/IN CTPAX0BOWM CyUal HacTynun.

B nutepartype BCTpeuatoTcs panKanbHble NOAX0Abl, COMACcHO KOTOPbIM UCKYCCTBEHHbIA MHTENNEKT
JOMKEeH NPU3HaBaTbCA CY6HEKTOM NpaBa, HaAenaTbCA NpaBamMu U 0683aHHOCTAMM, NPU3HABATHCS
3aKOHOM «3M1eKTPOHHbIM nuLoM». MpeanonaraeTcs Co3faHue cneunanbHblX rocyAapCTBEHHbIX Ny6-
NINYHBIX PEECTPOB INEKTPOHHDIX NNLL, FAe AOMKHbI YKa3blBaTbCA 06bEM NPABOCNOCOGHOCTU 1 Npefe-
Nbl OTBETCTBEHHOCTY TaKNX NINL, B 3aBMCUMOCTY OT (OYHKLMOHana (Kartskhiya, 2019). Npeacrasnsertcs,
uTO 3T0 — TYNMKOBBIA NYTb. B HacTOALLEE BPEMSA Y)KE CYLIECTBYET UCKYCCTBEHHO CO3faHHbIN Cy6b-
€KT NpaBa — IpMANYECcKoe N1LO0. 3Ta KOHCTPYKLMA BNOHE NPUrOLHA ANA ee UCNOMb30BaHNA B Ca-
MbIX Pa3HbIX 061aCTAX, OHA Y)Xe COCTOUT B HaJeneHn NPaBoCy6bEKTHOCTbIO HEKOETO UCKYCCTBEHHO-
ro 06pa3oBaHus, OCHOBAHHOMO HA UMYLLECTBEHHOM UMW IMYHOM 06bEANHEHUM, 0OLLEM TPYAE U np.
HeT HMKaKon HeOBXOAMMOCTI KOHCTPYNPOBATh AONONHUTENbHBIX CY6bEKTOB NpaBa, BNOMHE MOXHO
AOCTUUb YKA3aHHbIX Lenel nyTem afanTauuu CYWECTBYIOWMX OpraHU3aLnoHHO-NPaBoBbIX (hopm
K MCMOMb30BaHMI0 TEXHONOTUIA MCKYCCTBEHHOO MHTENNEKTA.

Mpu COBPEMEHHOM YPOBHE Pa3BUTMA TEXHONOMMU MCKYCCTBEHHOrO MHTENNEKTa 3T0 He 6onee
yem TeXHWYeckoe pelleHue, No3BonAKLLee ONTUMU3UPOBATb PYTUHHbIE MPOLECCHl U TeM CaMbiM
CHWXAlOLLEe TPAHCAKLMOHHBIE U3AEMKKM, PUCKW HEHALNEXALLEro MCNONHEHUS 0643aTeNbCTB, PUCKN
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nopuu ToBapa u np. MoCcKoNbKy CamMa 3Ta TEXHONOTMA B 3HAUMTENBHON CTENEHM HENPO3payHa, camo-
06yuyaemMoCTb — OfHOBPEMEHHO «MMIOC» M «MUHYC» 3TON TEXHONOTMM, KOTOpas BKyne C OTCYTCTBY-
€M BHATHbIX NPABUA pelueHns npo6nembl 3TYECKOro BbIGOpa NPUBOAMUT K NOTEHLMANbHOW BPeao-
HOCHOCTH TaKo/ TEXHONOTMM 11 HEMOJHOM KOHTPOMMPYEMOCT UeNOBEKOM, TO Hanbonee aieKBaTHbIM
CNoco60M MUHMMMU3ALMN PUCKOB ANA OKPYXAIOWMNX ABNAETCA NMPU3HAHUE UCMOMb30BaHUA UCKYC-
CTBEHHOIO WHTENNEKTa AesTeNbHOCTbIO, NPEACTABNAIOLEN NOBLILIEHHYI0 ONACHOCTb ANA OKPYXalo-
wmx. PacnpocTpaHeHne pexmma UCTOUHMKA NOBbILEHHON OMACHOCTM HA TEXHONOTUU MCKYCCTBEHHO-
r0 MHTENNEKTa NO3BONAT 06eCneunTb HaNaHC Mexay BO3MOXHOCTbIO MCNONb30BaTb UCKYCCTBEHHDIN
WHTENNEKT B KOMMEpPUeCKOi AeSTENbHOCTU U U3BNEKATb U3 Hee NPenMyLecTBa U HeO6X0AMMOCTbI
o6ecneynTb Npasa v 3aKOHHbIE MHTEPECHI OKPYXAKOLLNX.

B Kommepueckux [OroBopax WCMOMb30BAHUA TEXHOMOrMWU UCKYCCTBEHHOrO WHTEeKTa no3Bo-
NsieT ONTUMU3MPOBATb CKNAACKOE XpaHeHue nyTeM nogbopa Hanbonee ONTUMANbHLIX YCNOBUIA
XPaHeHUs U MCKNIUUTb [eCTBUE YeNoBeYeckoro (hakTopa, a 3HAUUT M YENOBEUECKMX OWMNGOK.
C nomoLLbI0 MCKYCCTBEHHOTO WHTEN/eKTa MOXET OCYLEeCTBAATLCA aHANU3 U 3aKa3 TOBapOB UCXOAA
13 TeHAEHLMM U3MEHEHMA CNPOCa, 3aBMCALLETo OT COBOKYMHOCTY Kak (hakTOPOB OKpYXKaloLLen Cpesbl,
TaK v ny6nukaumin 8 CMIA, BAMAIOWMX HA OpMUPOBaAHME NPeACTABNEHMI HAceNeHNs 0 Mode W np.
VICKYCCTBEHHDIM MHTENNEKT CYLECTBEHHO YNPOLAET PaboTy KONNM-LEHTPOB, NPEfOCTaBNAS OTBETbI
Ha BOMpOCbI NOKynaTenen, COPTUPYs 06palLenHns u fenas o6paTHylo0 CBA3b AOCTYNHee ANS NOKyna-
Tenei 1 aewesne AN KOMMepCaHTa. BHepeHue MCKYCCTBEHHOMO MHTENEKTA HA CTaAUM UCMONHEHWS
06s3aTenbCcTBa NO3B0ONAET ONTUMU3MPOBATL NPOLECC JOKYMEHTUPOBAHUA NPUEMKI TOBAPOB, B TOM
uMcne MyTem CNOLWHON NPOBEPKU BMECTO «PYYHOI» BbIGOPOUHON, COCTABNEHUSA aKTOB 1 TOBAPHbIX
HaKnagHbIX, (HUKCMPOBaTb HapyWeHUs [OrOBOPa, 0IOPMAATL NPUEMKY HA OTBETCTBEHHOE XpaHe-
HUe 1 HAaNpPaBNATb NPETEH3NM NOCTaBLKAM (MO KAUECTBY U ACCOPTUMEHTY TOBAPOB) M NOKYNATENSM
(no onnare), oNTUMU3MPOBATb NEPEBO3KY U CTPAXOBaHUE TOBAPOB U Np. OrpOMHbIE BO3MOXHOCTH
BHEeJpPeHUA TeXHONOrMn UCKYCCTBEHHOTO MHTENNEKTA B KOMMEPYECKYI0 AeATeNbHOCTb CO3AANT Ui-
03110 6e3rPaHNUHOCTI 3TUX BO3MOXHOCTEN, HO 3TO He TaK. YenoBek — Kak efMHCTBEHHbIN TBOpeL,
CMOCOGHBII €037aBaTb HOPMbI M MPUHUMATD PELIEHNE O UX HAPYLIEHUW, HE MOXET MOMHOCTbIO BbITh
3aMeHeH WCKYCCTBEHHbIM WHTENNEeKTOM. HenuHenHble W HecTaHAapTHble 3afaun TpebylT TBOpUe-
CTBA B UX pelleHnn. 3aKnioyeHne KOMMepPUYeCcKoro 0roBopa — BeCbMa ClI0XHaA eATeNbHOCTb, UMe-
I0Las KOMMepUecKkuil JOTOBOP Kak pe3ynbTaT IopuaMueckoro TBOpYecTBa, 0pOpMASIOLMIA COrNaco-
BaHHYI0 BO/IO CTOPOH, He MOXET 6bITb NONHOCTbIO NepefaHa Ha OTKYN UCKYCCTBEHHOTO UHTENMeKTa.
B npouecce 3akntoueHns J0roBopa CTOPOHbI YCTAaHABNNBAKOT COLMANbHOE B3aNMOAENCTBIE, MOTYT
npoBepuTb J06POCOBECTHOCTb KOHTPAreHTa B TOM UnCne No pesynbTaTam OLEHKN HeBepbanbHbIX
CUTHANoB, UHTYUTUBHO CYUMTLIBAEMbBIX B NpoLecce 06LWEHNA: CKNOHHOCTb K COTPYAHWUYECTBY, NOpsA-
AOUYHOCTb, OTBETCTBEHHOCTb, YPOBEHb NPABOCO3HAHMSA W Np. Kak 0TMeuaeTcs B HPUAMYECKON Nu-
TepaType, OfHON U3 (hYHKLMA [OrOBOpPA ABNAETCA ONpefeneHne u opuanueckoe uKCUpoBaHme
06Lueli Lienn yuacTHNKOB foroBopa. OTMeYaloT, uTo cornacoBaHue, (GOpMyNMPoOBaHNe COBMECTHOM
Lenn 1 ee IOPUANYECKOe 3aKpenieHne BHOCUT 06N CMbICN BO B3aUMOOTHOLIEHUAX AOTOBOPHBIX
KOHTPAreHTOB, CO3AAET eUHYI0 HAaNpPaBAEHHOCTb 1 YNOPAA0UYEHHOCTb UX ycunuit (Puginskiy, 2008).
P.O. XanduHa nucana 06 stom: «CornaiweHne yyacTHMKOB 40Or0BOPa HanNpaBneHO Ha AOCTUXEHNE
onpeneneHHoro pesynbrata. Mpasa U 0653aHHOCTM, NPUHUMAEMbIE KaXON U3 CTOPOH, KaK Npasu-
110, PA3NNYHbI, HO OHYN B3aNMHO COMMACOBAHbI U B COBOKYMHOCTY AAIOT eAuHbliA pe3ynbTat» (Khalfina,
1975). Kakoii MMeHHO NPaBOBOW M XO3ANCTBEHHbIA PE3YNbTaT KeNaloT NOAYUNTb CTOPOHDI, ONpeae-
nAeTca YenoBeKoMm, NO3TOMY PO/b UCKYCCTBEHHOIO WHTENNEeKTa B NpoLecce 3aKnioueHna orosopa
He MOXET MOMHOCTbIO BbITECHUTb YUeN0BeKa 1 ero BoNi0.

76 ARTICLES



Liuchposoe npaso. Tom 3, N2 3, 2022, c. 58-78
C.I0. ®ununnosa / icnonb3oBaHne NHHOPMALMOHHDBIX TEXHONOTMIA NPY 3aKMIOUEHNM TOPTOBbIX

3akniouenve

MoaBoAs UTOTW, MOXHO OTMETUTb, YTO MH(OPMALMOHHbIE TEXHONOMMU OTAIMYHO BMNCHIBAIOTCSH
B TPAAMLMOHHOE KOMMEPUECKOE NPABO U He TPeBYHT co3aaHns 0cobbix oTpacnen npasa. [ns obec-
neyeHus Hagnexallen 3awnTbl NPaB BCEX YUaCTHUKOB KOMMEPYECKUX OTHOWEHMIA Npu UCMONb30-
BaHWUN MH(OPMALMOHHBIX TEXHONOTMI AOCTATOUHO TOUEUHBIX M3MEHEHWN, ONpPefenaoLnX npaso-
BOW PEXMM OTAENbHbIX TEXHONOTUIA U NOCNEACTBUI UX UCNONb30BAHUA.

Wicxoas m3 CyWHOCTM MHGOPMALMOHHBIX TEXHONOTUIA, MONHOCTbIO KOMMEPUYECKNUA 060POT He Mo-
ET 6bITb NepeBefieH B «BUPTYaNbHYI0 NNOCKOCTbY, 3TO CBA3AHO C TEM, UTO peasibHble TOBapbl Nepe-
BO3ATCA MO 3eMNe TPAHCMOPTHBIMU CPEACTBAMM, XPAHATCA HA TOBAPHBIX CKNajax npu onpeaenex-
HOM TeMNepaTypHOM pexume, NPOAAIOTCA NOTPeGUTENsM AN NOTPeBNEeHus, BCe 3TU «peanbHbie»
3NeMeHTbI LIeNOYKI ABIKEHUS TOBAPOB TPEOYIOT yuacTus XMBbIX NIOfeN € BOnen U Cnoco6HOCTbI
CBOEW UeN0oBEYECKOK NPe0bpa3oBaTenbHOM aKTUBHOCTbIO MEHSATL OKPYXAKOLLYIO cpefy.

Ycnosus fONYCTUMOCTH UCNONBb30BAHUA MH(OPMALMOHHbBIX TEXHONOTUIA NPEANONaraloT BHe-
ApeHWe OrpaHuueHuid, MPU3BaHHbIX 3aWMUTUTD 6a30Bble LLEEHHOCTN (eCTeCTBEHHbIE MpaBa Yeno-
BEKa) OT TeXHONOTNYECKOro BMelaTenbCTBa. Hanbonblme pucku BO3HMKAIOT Ans cdepbl YacT-
HOW XU3HUN, NUUHOI M CEMEeNHOW TalHbl. HECMOTPS Ha TO UTO afieKBATHbIX NYTel PerynupoBaHus
NCNONb30BAHUA MH(OPMALMOHHBIX TEXHONOTUI NOKA He CO3[aHO, HET OCHOBAHUM AN YCTAHOB-
NeHNs 3anpeTa Ha UCMoNb3oBaHMe TaKX TEXHONOrMIA (Kak 3T0 NPOM30LLNO, HANpUMep, C TEXHO-
norusAmmu B 061acT KNOHNPOBAHMA UenoBeKa). 3anpeT Kak MeTo PerynnpoBaHus (hakTuuecku
BbIBOAUT SIBNEHUE U3 NPABOBOrO NOMs, NOMELAs B CEPYI0 30HY, rae Yrpo3 U PUCKOB ANs npas
I 3aKOHHbIX WHTEPECOB rpaaaH Heusmepumo 6onblue. B CBA3M C 3TUM CTOUNO Gbl NpOBECTH
KOMNNEKCHOe COLMONOro-npaBoBoe WCCNeAOBaHUE BAMAHUA WH(OPMALMOHHBIX TEXHONOTWN
Ha pasnnuHble cepbl YENOBEUECKOTO 06LEXUTIS, B TOM UMCne U HA 06NM1aCTb KOMMEpPUECKMX
AOTOBOPOB.
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JBONOLMA AHTUMOHOMONBHOIO
PETY/IMPOBAHUA LLMDPOBBIX
[JIATOOPM

A.A. ApyTioHsiH", A.Jl. bep6eHeBa?

MOCKOBCKMIl rOCYAAPCTBEHHDBIN YHUBEPCUTET UMeHU M.B. JloMoHOCOBa
119991, Poccus, Mocksa, JleHuHckue ropbi, 1

2AnBokatckoe biopo «EropoB, MyruHckuii, AQraHacbeB 1 napTHEpbI»
125047, Poccms, Mocksa, yn. 1-a Teepckan-Amckas, 21

AHHoTauus

Cratba nocaALEeHa KOMNNEKCHOMY aHanu3y pa3BUTUA NOAX0A0B K aHTUMOHOMONbHOMY perynmpoBaHUi0 3Ko-
HOMMYECKOW AEeATENbHOCTM YUACTHUKOB LM(POBLIX PbIHKOB, TaK Ha3blBaeMblX «LMpoBbIX Nnatopm». bus-
HeC-NpaKTMKN LMGPOBbIX NNATGOPM 1 UX COOTBETCTBME TPEHOBAHMAM AHTUMOHONONBHOTO 3aKOHOAATENbCTBA
K HacToAlemMy MOMEHTY A0BONbHO WNPOKO UCCef0oBaHbl U PerynaTopami pasinyHbiX CTpaH, U 3KCNepTHbIM
€0061ecTBOM. OZHAKO eLle HECKONbKO NeT Ha3af TaKoW CTENEHN NOTPY)XEHNS B 3TH BOMPOCHI He 6bIN0 HU B HAy-
Ke, Hi B npakTuKe. CerofHs, KOraa OnbIT PerynupoBaHus LUGPOBbLIX PbIHKOB Y)E HAKONMEH B AOCTATOUHOM
CTeneHu, B pa3nnyHbiX npaBonopaakax Ctani NoABNATbCA HOPMATUBHbIE aKTbl, PErnameHTUpyloLWmne noaxoabl
K OLleHKe PbIHOYHOTO NONOXeHUd Ll,I/Id,')pOBbIX nnapoopM, a TaKXe AoNYyCTUMbIX U HeAONYCTUMbIX NPAKTUK, CTaNK
(hopMuUpPOBaTLCA MEXAHU3MbI KOHTPONSA, CreunduyHbie AN uNQPOBbIX PHIHKOB W HANPABNEHHbIE HA NPEROT-
BpALLEHNe aHTUMOHONONbHbIX HAPYLWEHWIA. B TO e Bpems CKOPOCTb Pa3BUTMA LNGPOBbIX TEXHONOTUA ClUW-
KOM Benuka. IT0 Hen36exHO GyAeT CTaBUTb HOBbIE 33Jauu Neped perynsTopamn U HayKom: GYAYT NoABAATLCS
HOBble LM(POBbIE YCNYrU, HOBblE GU3HEC-MOAENN M HOBbIE BApUAHTbI PACWIMPEHNS PbIHKOB, HAaNpuUMep no-
CPEeACTBOM Pa3BUTUS IKOCUCTEMHbIX NPOAYKTOB. B paboTe NpeAcTaBieH aHaNN3 OCHOBHbIX 3TanoB Pa3BUTMSA
@QHTUMOHOMOMbHOIO PErynMpoBaHns LMGPOBbIX PbIHKOB: C MOMEHTA NEpPBbIX 6N 0 HAPYLEHUM AHTUMOHOMOb-
HOTO 3aKOHoAaTenbCTBa IT-KOMNaHMAMM [0 Pa3pabOoTKM CNeLnanbHbIX MEXAHU3MOB PEryINPOBAHNA U KOHTPO-
na undpoBbix NNATGOpPM, a TaKKe JaHA OLEHKA NOTEHLMANbHOMY PA3BUTUIO CaMUX LUGIPOBBIX PbIHKOB U MX
aHTUMOHOMOMbHOTO PerynupoBaHus Kak B Poccuu, Tak 1 3a pybexom. Pabota cogepxut 0630p HOPMATUBHbIX
aKTOB W WHbIX PEryNAaTOPHbIX HULMATUB B 06MaCTU LMGPOBBIX PbIHKOB B Pa3NnYHbIX PErMOHAX MUP], a TaK-
)Xe OTCbINKK K KNoUeBbIM aHTUMOHOMONbHbIM fie/laM B OTHOLWIEHUN uM(prBbIX KOMI'IaHI/Il7I, KOTOpPble noBAnAnun
Ha JOPMMPOBaHUNE PerynaTopHbIX NOAXOA0B.

Kniouesble cnosa

uMpoBbIe PbIHKK, LUGPOBbIE NNAT(HOPMbI, AHTUMOHOMO/BHOE PETYMPOBAHME, IKOCUCTEMDI

Kondnukr untepecos ABTOpbI CO061LAIOT 06 OTCYTCTBUM KOH(MKTA UHTEPECOB.

(DMHchuposaHue WccnegosaHue He umeno CI'IOHCOpCKOVI nopaepxku.
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Abstract

This paper provides comprehensive analysis of the evolution of approaches to antimonopoly regulation of digi-
tal market participants, the so-called “digital platforms”. So far business practices of digital platforms and their
compliance with the antitrust rules have been widely studied by both the watchdogs of various countries and
the expert community. However, a few years ago the research into these issues was not that thorough neither
in science nor in practice Today, with sufficient experience on regulation of digital markets, legal acts are being
drawn up in various jurisdictions that cover approaches to assessing the market position of digital platforms, as
well as acceptable and unacceptable practices. Besides, specific control mechanisms are being designed to de-
ter antitrust violations in digital markets. At the same time, digital technologies are evolving too fast. This will
inevitably pose new challenges to regulators and science. New digital services, business models and options for
expanding markets, for example, by developing ecosystem products, will appear. The paper presents analysis
of the main stages in the development of antimonopoly regulation of digital markets: from the first antitrust
cases against IT-companies to creation of special regulatory and control mechanisms of digital platforms. Fur-
thermore, potential development of digital markets and their antitrust regulation both in Russia and abroad
is considered. The paper offers review of legal acts and regulatory initiatives in the area of digital markets in
different regions worldwide and refers to the key antitrust cases that have affected the regulatory approaches.

Keywords

digital markets, digital platforms, antimonopoly regulation, ecosystems

Conflict of interest The authors declare no conflict of interest.

Financial disclosure The study had no sponsorship.

80



Liudoposoe npaso. Tom 3, NO 3, 2022, c. 79-96
A.A. ApyTioHsH, A.[l. bep6eHeBa [ IBONIOLNA aHTUMOHOMONbHOTO PEryNNPOBAHNS

For citation Arutyunyan, A. A, & Berbeneva, A. D. (2022). The evolution of antimo-
nopoly regulation of digital platforms. Digital Law Journal, 3(3), 79-96.

* Corresponding author

Submitted: 30 Apr. 2022, accepted: 22 Jul. 2022, published: 30 Sep. 2022

BsepeHue

CTpemuTenbHoe pa3suTHe WHTEpPHETa W MHGOPMALMOHHBIX TEXHONOMMI NPUBENO K (hopmMupo-
BaHWI0 HOBbIX OBLWECTBEHHbIX OTHOLEHWA U BO3HUKHOBEHMIO HOBbIX — LW(POBBLIX — PbIHKOB.
OCHOBHbIMW YYaCTHUKAMM TaKUX PbIHKOB CTany Tak Ha3blBaeMble UMpoBble nnatdopmbl. [laHHOe
NOHATUE ABNAETCA IKOHOMMUYECKNM N0 CBOEN CYTU M PACKPbIBAET CYLHOCTHO HOBYIO 6U3HEC-MOfEeND,
KOTOpas CTana pacnpocTpPaHATbCA HA pasHbIX PbIHKAX — NNAT(HOPMEHHYIO, NPU KOTOPO XO3ANCTBY-
lowmit cy6bekT, paspabotunk (v npasoobnagarenb), o3naeT oHMaiH-cepsuc (caiT, NpunoxeHue
AN MOBUNBHOTO YCTPOIICTBA U MHOE NOA06HOE NPOrpaMMHOe obecreueHne), BbICTynawwmil B Ka-
yecTse NNat(hopmbl AN COBEPLIEHNA CALNOK MEXAY NPOAABLAMY W NOKynaTenami ToBapos (pa6or,
YCAYr) UAW OCYWeECTBAGHUS [OCTYNA K KaKOMY-U60 KOHTEHTY, pa3mewiaemomy 6o camum Bna-
Aenblem nnathopmbl, NM60 Nonb3oBaTensmu nnardopmel. laHHas 6GU3HEC-MOAENb B KNACCMUECKOM
BepCuM npeanonaraet NOCPESHUYECKYI0 POb NAATGOPMbI, HO HEPEAKO MOXHO BCTPETUTb CUTYaLNM,
Korga Bnagenel, nnatopmbl OAHOBPEMEHHO CTAHOBUTCA 1 €€ YUACTHUKOM HApAZY C HE3aBUCUMbIMM
Y4acTHUKamMmu NnaThopmbl.

NeranbHoro onpegeneHus NOHATMA LUGPOBOM NNATGOPMbl  POCCUMICKMM  3aKOHOAATENb-
CTBOM He NPefyCMOTPEHO, OAHAKO B OAHOM W3 HefaBHUX AokymeHToB MAC Poccuu, a MMEHHO
B lpuHUMNax B3aMMOAENCTBMA YYaCTHUKOB LM(POBbIX PbIHKOB, YTBEPXAEHHbIX [POTOKONOM
3acefiaHna JkcnepTHoro coseta npu MAC Poccum No pasBUTUIO KOHKYpPeHLMM B obnactu uHtop-
MALMOHHbIX TEXHONOMI 22 CeHTA6pA 2021 T, yKa3aHo, uTo camu [pUHLMNbI PACcNPOCTPAHAITCS
Ha yughpoebie nnamegopmbi, obecrneyuearowjue onocpedosaqHoe (uepes naameopmy) unu nps-
Moe e3aumodelicmeue pasauyHbIX 2pynn noab3oeameset, NOMUMO camol naamgopmbl, 8K0YAS,
HO He 02paHUYUBasCh azpe2amopamu moeapos, pagom, ycaye, NOUCKO8bIMU cUCmemMamu, calimamu
06bA8/1eHUL, PeKNaMHbIMU CUCMeMamu, 0MepayuoHHbLIMU CUCMeMamu, Maza3uHamu npumoxeHul,
coyuanbHbIMu cemamu.

EBponeickuit perynatop (EBponeiickas komuccus) B 2015 rogy B Xoe Ny6AUUHbIX 06CYXAEHNN
AHTUMOHOMONBHOTO PerynnpoBaHnsa LMGpPOBbIX PbIHKOB MPEANOXUN Clefylollee onpeseneHmue
OHNaH-NNaTdOPMbl: KOMMAHMA, PaboTaloOWAA HA ABYCTOPOHHMX (MM MHOTOCTOPOHHMX) PbIHKAX,
ncnonb3yiowas HTepHeT Ans obecneueHns B3aUMOACINCTBUSA MEXAY ABYMS UNK 6onee oTAeNbHbI-
MU, HO B3aUMO3aBUCUMBIMM TPYNNamMu NoNb30BaTeNei, YTo6bl CO3AaTh LEHHOCTb NO KpanHel mepe
ANS OAHOW U3 rpynn'. BnocneacTsuy B NpoekTe 06LieeBpONeNncKOro HOPMaTMBHOMO aKTa, NOCBS-
LLEHHOTo perynupoBaHuio undposbix puiHkos, — Digital Markets Act? — EBpokomuccus onpege-
nuNa nepeuyeHb Kniouesblx nnatgopm (core platforms), AeaTenbHOCTb KOTOPbIX MMEET 60MblLOe

' House of Lords. Select Committee on European Union. (2016, April 20). Online platforms and the digital single market. The
European Union Committee. https://www.europarl.europa.eu/doceo/document/A-8-2017-0204_EN.html

2 European Commission. (n.d.). Proposal for a Regulation of the European Parliament and of the Council on contestable
and fair markets in the digital sector (Digital Markets Act). Document 52020PC0842. EUR-Lex. https://eur-lex.europa.eu/
legal-content/en/TXT/?uri=COM%3A2020%3A842%3AFIN
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3HaueHue ana obecneyeHns KOHKYPEHLNUN Ha LndpoBsbix pbiHkax. K ux uncny EBpokomuccus ot-
Hecna NpoBaiepoB NOCPeAHUUECKUX OHNANH-YCNYT (Hanpumep, MapKeTnenchl, MarasuHbl Npu-
NOXEHNIA AN ONEPaLMOHHbIX CUCTEM, arperaTopbl TaKC W T. M.); MOUCKOBbIE CUCTEMbI; COLMAND-
Hble ceTW; NNaTopMbl BUAEOLEPUHTA; KOMMYHUKALMOHHbIE CEPBMCbI; OMEPaLNOHHbIE CUCTEMDI;
06nauHble CepBUCHl U PEKNAMHbIE CEePBUCHI, BKIIOYAA PeKNnaMHble CETU U UHbIE NOCpefHUYecKue
nnatcopmbl ANS pa3MeLleHns peknambl, NpefocTaBsieMble BRAJAenbLaMU BblLIEYNOMSHYTbIX
KnoueBbIX nnatopm.

JlaHHas 6U3Hec-Modenb CTana OUYeHb BOCTPEHOBAHHOW MMEHHO HA LM(POBBIX PbIHKAX, T. K. UX
0C06€HHOCTb COCTOMT B CO3JaHNN HHOBALMOHHBIX TEXHONOTWI, NOBbIWAWMX I (EKTUBHOCTb B3a-
UMOAENCTBUSA YUACTHUKOB 060POTA, a TAKXKE B CO3AAHNN AONONHUTENLHOM LIEHHOCTU AN1S NONb30Ba-
Teneit. To, Ha UTO paHbLUe MO NOTPe60BATbCA 3HAUMTENbHbIE BpEMEHHbIE 1 (hUHAHCOBbIE PECYpCbI,
CTano AOCTYNHO «Ha PacCTOSHWUN OJHOTO KNUKa».

PasymeeTcs, KOHKYpEeHLUA B 06NaCTU TEXHONOTUUHBIX PbIHKOB HE MOTNa OCTaTbCA BHe Nons 3pe-
HUA AHTUMOHOMNONbHbIX perynATopos. OfHAKO BpeMs MOKa3ano, uto peakuus perynaTopos He Bce-
raa 6bina ceoeBpemeHHa 1 3ddekTnsHa. Cneundunka ceteBblx 3h(HEKTOB, CYLWECTBEHHO BAMSOLNX
Ha KOHKYPEHLMIO Ha LNQPOBbIX PbIHKAX, TAKOBA, UTO, OAHAX/bI 3aBOEBAB NONYNAPHOCTb U CTaB BOC-
TpeboBaHHOIA, Ta UK MHAA NNATIOPMA MOXET NPUOBPECTM TaKylo PbIHOUHYIO BAACTb U YCTONUMBOE
NONOXeHNe HA PbIHKe, UTO NOTEHLMANbHbIM KOHKYPEHTaM NpeofoneTb 6apbepbl BX0AA HA 3TOT Pbl-
HOK 6Yy/1eT HENPOCTO e NP OUEHb BLICOKOM YPOBHE (PUHAHCOBBIX U MHbIX BAOXKEHWHA.

C yueTom yKa3aHHOro NpenCTaBNAETCA MHTEPECHbIM NPOCNEeAUTb U MPOaHanu3nposatb 3Ta-
Nbl Pa3BUTUA AHTUMOHOMONBHOTO PErynMPOBaHNs LUGPOBLIX PbIHKOB HA NpUMepe Poccumn 1 MHbIX
IOPUCANKLMIA, B PAMKAX KOTOPbIX 6bIM BbIpaboTaHbl COOTBETCTBYIOLNE MEXAHWU3MbI PErynupoBaHNS,
Bkntouas CLUA, EBponeickuit coto3, peanusyiolmii CBOK HafHALMOHANbHYID AaHTUMOHOMONbHYIO NO-
NUTUKY Yepe3 EBPOKOMUCCHIO, OTAENbHbIE €BPONENCKUe roCYAAPCTBA, HALMOHANbHOE PerynmpoBa-
HWe KOTOPbIX OKa3ano BAUAHME B TOM UNCNE Ha Pa3BUTME 06LLIEeBPONEICKIX NOAXOA0B, @ TaKKe
oTAenbHble cTpaHbl BPUKC, KoTopble Takxe 60nblioe BHUMAHUE YAENAOT aHTUMOHONONBLHOMY pery-
NUPOBAHMIO B MHTEpECyIoLen o6nacTu.

Jransl pa3BuTUA aHTUMOHOMONbLHOIO PEryinpoBaHnsa Ll,VIdeOBbIX ﬂﬂaTd)OpM

HEDBI:IVI aTan — HaKONEHUE IMNUPUIECKOTO ONbITA OLLEHKU 5VI3HBC-I'I|JaKTVIK
TEXHOJIOTMYECKNX KOMMAHWK

Mepeble 3HAUMMbIE WArv B BONPOCax aHaNN3a 1 OLEHKN NPaKTUK LLM(hPOBBIX KOMNAHWIA HA Npes-
MET UX aHTUKOHKYPEHTHOro XapakTtepa 6binu npegnputaTbl B CLUA. Tak, B 1994 rogy MuHucrepcrso
toctuinn CLUA nopano nepsbid Uck npotus Microsoft, 06BUHMB KOMNaHWIO, B TOM YNCIE, B HE3a-
KOHHOM NoAJepXaHun MOHOMONNKU HA PbIHKE OMepaLnoHHbIX CUCTEM MYTEM BKMHOYEHUS HEKOH-
KYPEHTHBIX YCNOBUIA B NULEH3NOHHbIE COTNALIEHNs U COTNALIeHUs C pa3paboTyMKamn Nporpamm-
HOro o6ecneyeHuns. 310 Aeno Tak U He 6blN0 PACCMOTPEHO MO CYLECTBY, TaK KaK CTOPOHbI NPUILAK
K MupoBoMy cornaiweHnuto’. OfHako yxe B 2000 rogy no pewenuto OkpyxHoro cyna CLUA okpyra
Konyméus peicteus Microsoft no csa3biBaHMO onepaunoHHol cuctembl Windows u 6pay3e-
pa 6binK Npu3HaHbl HapylweHuem 3akoHa LllepmaHa. IT0 fieno NOMOXKMIO HAYano cepun paccie-
AOBaHUI B OTHOWEHWUM TEXHONOTMUECKUX KOMMAHWA MO NMOBOAY AOBOMbHO PAacnpoCTPAHEHHOM
NPaKTUKN CBA3bIBaHNSA (tying). OHATHAA C IKOHOMUYECKOI TOUKM 3PEHMSA U WIMPOKO NpUMeHsemMasn

3 United States v. Microsoft Corp., 56 F.3d 1448 (D.C.Cir. 1995).
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Ha TPAAMULMOHHBIX PbIHKAX NMPAKTUKA CBA3bIBAHWS CTana OY€Hb aKTYaNnbHOW Ha LU(POBbLIX PbIH-
kax. CBA3blBaHME KaK OfHa U3 (hopMm 310ynoTpe6neHns AOMUHUPYIOLLMM NONOXEHUEM NPenona-
raeT NCcnonb3oBaHue TOBapa, Ha PbIHKE KOTOPOro Cy6beKT 3aHMMAET AOMUHUPYIOLLEE NONOXeEHNe
B KauecTse /I0KOMOTUBA /NS NPOABUKEHUA APYruX TOBAPOB. Takas CBA3Ka TOBapoB (Hanpumep,
npenocTaBnexne BnajenbLem onepaLMoHHON CUCTEMbI TPAB Ha ee UCMOMb30BaHME NPOM3BOANTE-
NAIM anNnapaTHbIX YCTPONCTB TONbKO NpU YCNOBMM NPERYCTAHOBKM HA Takue YCTPONCTBA Gpay3epa,
pa3paboTaHHOTO BNaAeNbLEM ONepPaLOHHON CUCTEMbI) O3BONAET YCKOPUTD IKCMAHCUIO HA CMEX-
HbIX PblHKax U obecneunTb onpefeneHHoe KOHKYPEeHTHOe MPeuMyLecTBO 3a CUYeT TOro TOBapa,
Ha pbIHKe KOTOPOro Y)Xe YCTaHOBNEHO JOMMHUpPOBaHKe. B onncbieaemom aene Microsoft npasonpu-
MeHUTENb CTONKHYNCA UMEHHO C 3TOW NPaKTUKOIA, KOTOPYKO BNOCNEACTBMN Mbl YBUAMM elue Heop-
HOKPATHO B aHTMMOHOMONbHbIX ieNax NPOTUB APYruX KOMNaHuI. NIpUMeyaTenbHo, UTo pelueHnem
cyna no seny Microsoft 6bina npegycMoTpeHa fOBONbHO peAKas, CTPYKTYpHas, Mepa BO3AenCTBUS —
pasgenenne Microsoft Ha fiBe KOMNaHUM C LeNbl0 pa3rpaHuueHns HanpaBneHui paspaboTku one-
PaLMOHHON CMCTEMbI U MPOTPAMMHBIX NPOAYKTOB®. OAHAKO CyA anenfsLMOHHON MHCTAHLMI He CO-
FNAacUNcA ¢ HEKOTOPbIMU BbIBOAAMU OKPYXHOTO CyAa W HanpaBun Jeno Ha HOBOE PacCMOTPEHME®.
Mpw 3TOM Cya CnpaBeanMBO 06paTUN BHUMAHME HA AMHAMUYHbLIA XapakTep LU(POBbIX PbIHKOB,
B CBA3M C YeMm 3a Nepuof C MOMEHTa, KOoraa KomnaHua npeanonoXuTenbHO COBepLIMia nepsoe
AHTUKOHKYPEHTHOE IeNCTBUE, U 0 BbIHECEHUA PEWeHNs YCI0BUS Ha PbIHKE MOMM U3MEHUTbCA,
YTO 3HAUMTENbHO 3aTPYAHAET PacCMOTPeHMe Takux aent. B pesynbrate cygebHoe pa3bupaTenscTso
3aBepLNI0Ch MUPOBBIM COFNalieHuem, no kotopomy Microsoft o6s3ancs nenutbes MHTEpdencom
NporpaMMupoBaHnsa npunoxennit (API) ¢ TPETbUMM NNLAMY, TEM CaMbiM 06ecneumns 60MbLYIO COB-
MECTUMOCTb COBCTBEHHbIX CUCTEM C MPOAYKTAMU KOHKYPEHTOB.

MpaKTUueckn OAHOBPEMEHHO C paccmoTpeHrem aena B CLUA peatenbHocTb Microsoft ctana npea-
METOM PaccMOTpeHns B EBponerckoi komuccuu. Mpou3BoAuTeENb NPOrPamMMHOrO U annapaTHoro
obecneueHns Sun Microsystems o6paTuncs B eBPONENCKUI aHTUMOHOMOMbHBIA PErynaTop C a-
no6oi Ha otka3 Microsoft npegocTaBnATb MH(hOpPMaLMIO 06 MHTepdelice, HEOBXO[UMYIO ANA pas-
paboTKM NpOAYKUMM KOHKYpPeHTOB. PeweHuem 2004 rofa 6bino YCTaHOBNEHO 310ynoTpebneHue
Microsoft LOMMHUPYIOLLMM NONOXKEHNEM, UTO BbIPA3MOCh B HAMEPEHHOM OrPAaHUUYEHUN COBMECTU-
mocTi Windows ¢ cepBepamu CTOPOHHUX Npou3BoauTeneid’. EBpokommccus o6s3ana Microsoft pac-
KpbIBaTb KOHKYPEHTaM COOTBETCTBYIOLLYID UH(OPMALMIO AN NPOM3BOACTBA COBMECTMMbIX MPOAYK-
TOB, a TaKxe yCTPaHUTb cea3biBaHue Windows Media Player ¢ OC Windows.

C 2010-x ropoB MOA NPUCTANbHLIM BHUMAHWEM €BPOMENCKOro perynatopa okasancs v Apyroi
undpoBon ruraHT — Google, Ha OrpaHMuNTeNbHbIE MPAKTUKN KOTOPOrO MOCTOSAHHO MOCTYMANMN *a-
no6bl KaK B EBPOKOMUCCHIO, TaK U B HALMOHaNbHble AHTUMOHONOMNbHbIE BEAOMCTBA roCYAapcTB —
unexos EC. B 2017 ropy B peweHuu EBpokomuccumn no feny Google Shopping 6b110 yCTaHOBNEHO,
uto Google, MCNONb3ys CBOE JOMUHMPYIOLLEE MONOXEHNE HA PbIHKE MOUCKOBBIX CUCTEM, NpoABMran
COBCTBEHHDI CEpBUC CPaBHEHMA LieH Ha ToBapbl Google Shopping. Google oto6paxan co6CTBEH-
Hblli CepBUC Ha NepBbiX (TO ecTb 6onee BbIrOAHbIX) CTPOKAX NOUCKOBOI Bbldaul, 3aHIKAsA NO3MLNN
KOHKYPUPYIOWMX CEPBUCOB, YTO NNIIANO WX BO3MOXHOCTU KOHKYpUpOBaTb C Google Ha paBHbIX.
OAHMM U3 NOCNEACTBUN TaKuX AeNCTBUIA Google ABMNOCH OTPaHNUEHNe eBPONeCKNX NoTpeduTenei

“  United States v. Microsoft Corp., 87 F. Supp. 2d 30 (D.D.C. 2000).

5 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001).

5 United States v. Microsoft Corp., 253 F.3d 34 at 49 (D.C. Cir. 2001).

7 Commission decision of 24.03.2004 relating to a proceeding under Article 82 of the EC Treaty (Case COMP/C-3/37.792
Microsoft).
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B MONYYeHUM A0CTYNa K Hanbonee NOAXOAALMM UM CEPBUCAM CPAaBHEHMS NOKYNOK W, COOTBETCTBEH-
HO, B BO3MOXHOCTAX Bbl6Opa.

B naHHOM fiene EBponerickas Komuccus BbipaboTana noaxof K NpaKkTUKe, KOTOPYIO MOXHO 0603Ha-
unTb Kak self-preferencing (npegocTaBneHne npeummyuiects CO6CTBEHHbIM npogyKTam). Google
KaK JOMWHAHT Ha pblHKe MOMCKOBbIX CUCTEM MCMOMb30Ban CBOK Nnatchopmy NOuUCKa AN Npeumy-
LLEeCTBEHHOTO NPOABWKEHNSA COBCTBEHHOTO CEPBMCA MO CPABHEHMIO LiEH 33 CUET MPUMEHEHMS CNeLm-
anbHbIX HEOPraHNueckux (T. e. CreHepUPOBaHHbIX HEe B COOTBETCTBUM C O6LMMM NPaBUNAMI PAH)KK-
POBaHMA) 3NeMeHTOB NOMCKOBOW Bbifaun (TexHonorua OneBox). laHHas NPaKTUKa OKa3anach Takke
LINPOKO PacnpoCTPaHEHHON Ha UMGPOBBIX PbIHKAX M CMYCTA HECKONbKO NET 6bina paccMoTpeHa
W POCCUICKMM PErynaTopoM B paMKax Jena o «KoNAyHIMKax» AHaeKca.

B nene Google Shopping EBpoKOMMCCUA CTONKHYNACh C HEO6XOAUMOCTbIO UCMOMb30BaTh W afan-
TUPOBATb KNaccuyeckne aHTUMOHOMOMbHbIE MHCTPYMEHTbI NPUMEHUTENbHO K HApYWEHUI Ha Lmud-
POBOM pbIHKe. B pesynbTtate pelieHne EBPOKOMUCCUM NOABEPINOCH 3HAUNTENBHON KPUTUKE, B TOM
uucne NOTOMy UTo BbIHeCeHHOe Google npeanucaHne okasanocb Heath(heKTUBHbIM.

Cnepyet 0TMETUTb, UTO paccnegoBaHne EBpOKOMUCCUMN NPOAMAOCH NOYTH 10 NET C MOMEHTA 06-
paleHns NepBoro NoTepneBLUEro ¢ Xano6oii. 3a BpeMs pacCMOTPeHUs fena MHOTMe OHNalH-CcepBU-
Cbl — KOHKypeHTbl Google, koTopble 6binn B uncne 3asBUTENEN Xanob, He BbiAepKaB arpeccMBHOI
KOHKYPEHLMM, ObINN BbIHYNAEHbI NOKMHYTb PbIHOK. HO Aawe u nocne BbIHECEHWS pelleHns W Bbl-
Aauu npeanucanna Google cuTyaums Ha pbiHKe KapAUHANBbHO HE NOMEHSANACh, T. K. NpeAnucaHHble
Google mepbl N0 06ecneueHnio KOHKYpeHLUI 0Kazanuch HeahheKTMBHBIMI, UTO NOZPOGHO PaccMoT-
peHo B uccnegoBaHum Tomaca XonnHepa®.

EBpokomuccus o6s3ana Google camocToATeNbHO ONpeAenuTb, KakumM 06pa3om HeobXoaNMo u3-
MEHWTb TEXHONOrMM NONCKA, UTO6bI 06€CNeunTb BCEM KOHKYPEHTaM paBHYI0 NPefCTaBNeHHOCTb B NO-
UCKOBON cucTeme. Mepbl, koTopble npeanpuHan Google, 0ka3anucb HeAOCTAaTOUHBIMI ANsl BOCCTa-
HOBNEHUA KOHKYPEHLMM, MOCKOMbKY 3a BPeMA peann3auun COOTBETCTBYIOWEN NPAKTUKN CEPBUCDI
Google 3HaunTeNbHO YKpenunuch Ha pbiHke. HecmoTps Ha To, uTo Google dopmanbHO ucnonHMA
npeanucaxune, 3T0 He NPMBENO K NOBbILEHMIO TPadika KOHKYPEHTOB M, COOTBETCTBEHHO, 3hheKTnB-
HOMY BOCCTAHOB/IEHUIO KOHKYPEHLMI®.

Momumo 310r0 fiena EBpokomuccueid B oTHoweHUn Google 6binu paccmoTpeHbl ewe Asa (nena
Google Android n Google Ads). Mo kaxaomy u3 Hux Google 6bin owWTPathoBaH Ha 3HAUNTENbHbIE
cymmbl. Hanpumep, no geny Google Android™, cBa3aHHOMY CO 3n0ynoTpebaeHnemM JOMUHNPYIO-
WM NONOXEHMEM HA PbIHKE OMepauyoHHbIX cucTeM, EBpokomuccusa Hanoxuna Ha Google 6ec-
npeLefeHTHbIA Ha TOT MOMEHT WTpad B pa3mepe 4,34 mapa eBpo™. OpHako I deKTUBHOCTb TaKuUX
wTpadoB Bbi3biBA€T 060CHOBAHHbBIE COMHEHMUSA, NOCKONbKY OHW He COCO6HbI NOBMATL HA COCTO-
AAHUE KOHKYPEHWUMM U ANA rMo6anbHbIX MHTEPHET-KOMNAHWUIA XOTb M ABNAITCA 3HAUUTENbHbIMMY,
HO BCE Xe He CO3Aal0T Cepbe3HbIX CTUMYNOB AN 0TKAa3a OT aHTUKOHKYPEHTHbIX eNCTBUI B Byay-
uwem (Hoppner, 2022).

& Hoppner, T. (2020, November 24). Google's (non-) compliance with the EU shopping decision. Competition Policy Interna-
tional. https://www.competitionpolicyinternational.com/googles-non-compliance-with-the-eu-shopping-decision/
Chee, F.Y, & Waldersee, V. (2019, November 7). EU’s Vestager says Google's antitrust proposal not helping shopping rivals.
Reuters. https://www.reuters.com/article/us-eu-alphabet-antitrust-idUSKBN1XH218

" Commission decision of 18.7.2018 relating to a proceeding under Article 102 of the Treaty on the Functioning of the Euro-
pean Union (the Treaty) and Article 54 of the EEA Agreement (Case AT.40099 — Google Android)..

" Tlpu 3TOM BbIpyuKa MaTepUHCKoM komnaHum Alphabet B 2018 rogy coctauna 136,82 mnpa gonnapos. https://abc.xyz/

investor/static/pdf/20180204 alphabet 10K.pdf?cache=11336e3
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HakonneHHbI B XOfe PACCMOTPEHUs [AHHBIX N ONbIT MO3BOMMA OCO3HATh, UTO Knaccuue-
CKMe aHTMMOHOMOMbHbIE MHCTPYMEHTbI, HOCALME 3aYacTyio PETPOCNEKTUBHbIA, NOCNeAYIOWMI
xapakTep (ex-post) He ABNAIOTCA B NONHOI Mepe JOCTaTOYHbIMM NS CBOEBPEMEHHOTO BbIABNEHNSA
W YCTPAHEHMs aHTUMOHOMOMbHbIX PUCKOB HA LMPOBbIX PbIHKAX. bonee addekTUBHbLIM B yCNO-
BUSAX BbICTPO MEHSIOWNXCA LUGPOBbIX peanuit SBSETCA NpeaynpeanTenbHblil, ex ante KOHTPOnb,
nepexoA K KOTOPOMY BbIpasuica B pa3paboTke paHee YNOMAHYTOro AKTa O LU(POBbLIX PbIHKAX.
JlaHHbIN AKT COREPKMT P NPEBEHTUBHbIX MEXaHU3MOB, CPeAN KOTOPbIX, Hanpumep, 06583aHHOCTb
KpYNHbIX LNPOBbIX KOMMAHMI BO3JEPKIUBATLCA OT NPEAOCTABNEHUA NPEUMYLLECTB COHCTBEHHbLIM
npoayktam (self-preferencing) — npakTuka, nofpo6HO paccMoTpeHHas EBpokomuccuen B fene
Google Shopping.

Ha ypoBHe rocyaapcTs — uneHoB EBPONeNcKoro coi3a Takke MMenu Mecto rpoMKie aHTUMOHO-
NOMbHbIE PACcCNef0BaHNUA B OTHOWEHMM LNdPOBbIX KOMNAHWA. Hanpumep, B fepMaHuu npesmeTom
AHTUMOHOMNONBHOTO pa3bupaTenbCTea ABAANMCH NpaBuna Facebook, no3sonsaBLME KOMNAHUK COBU-
paTb C pasHblx Pecypcos (BKNUasA CTOPOHHUE) 6OMbLIME MACCUBbI NEPCOHANbHBIX AAHHBIX MOMb30-
Batenieii. [leno BbI3Ba/io aKTUBHYIO ANCKYCCHMIO, B TOM YuCe B NpaBoBoM coobuiectse (Kerber, Zolna,
2022), v 3aBepwmnoch pewennem GenepanbHOro BEPXOBHOMO cyaa [epMaHuu, NOATBEPAMBLIMM,
YTO TaKas MPaKTUKA HaBA3bIBAHWA COOPA [AHHbIX COCTABNAET 3n0ynoTpebneHne JOMUHUPYIOLWNUM
nonoxeHnem™ [laHHoe AeN0 BHECNO 3HAUMTENbHbIA BKNAf Kak B Pa3BUTME HALMOHANBLHOIO 3aKO-
HojaTtenbcTea lepmaHuy, Tak U B pa3paboTky AkTa O LU(POBbIX PbiHKAX, B KOTOPOM 6bin npeay-
CMOTPEH 3anpeT Ha 06befMHeHNe NepCOHANbHbLIX AHHbIX, COBMPAEMbIX Ha KNKUeBOW nnatdopme
IT-ruraHToB, C fAHHBIMU OCTaNbHbIX NNATGOPM, BKNIOUAA CTOPOHHME. [ogpobHee cogepxaHmne Akta
0 LMGPOBbIX PbIHKAX PACKPbIBAETCA B CNIEAYIOLLEM pasfene.

B npasonpumenutenbHon npaktuke CLUA B TeueHne 20 net nocne aena Microsoft oTcyTcTBOBa-
NN TPOMKWeE Aena no NpuBneyeHnto LMGpoBbIX KOMNAHMIA K OTBETCTBEHHOCTH 33 HapyLIeHWe aHTu-
MOHOMONbHOTO 3aKOHOAATeNbCTBA. [TPeACTaBNACTCA, UTO ITO NPEUMYLLECTBEHHO CBA3aHO CO CTPeM-
NeHUeM aMepUKaHCKUX BNAcTel NOAAEPKaTb CBOM HALMOHANbHbIE TEXHONOTMYECKME KOMMAHWK,
B TOM YMC/e Ha MeXAyHapoAHbIX pPblHKax. Takaa NonuTMKa B LieNOM NpuHecna CBOW pesynbrarbl
1 NpUBena K TOMY, 4To Ha rno6anbHOM ypoBHE JaHHbIE KOMNAHUK CTanu 6onee uem ycnewwHbl. B 10 xe
BpeMms COBepLUIeHHO 0YeBUAHO, 4To U B cammux CLLIA 3T KOMNaHUM MOHONONWU3NPOBANN COOTBETCTBY-
foLyMe PbIHKW, NOCKOMbKY MOAYYMNN 3HAUUTENbHYIO CBOBOAY AENCTBUI HA HAUANbHBIX 3Tanax pas-
BUTUSA. B KOHEUHOM CueTe 3TO NPUBENO K HEOBXOAUMOCTU NPOBedeHNs MaclwTabHoro paccnenosa-
Hus B KoHrpecce no Bonpocy 06 aHTUKOHKYPEHTHbIX NPaKTMKax LugpoBbix ruraHTos — Alphabet
(Google), Amazon, Facebook (Meta)™ n Apple. CocTaBneHHblit N0 UTOraM PaccneoBaHuA i YeTbipex-
yacoBbIx cnywanuii B Konrpecce CLUA foknag cofepxan MHOTOUMCNEHHbIE NPUMEPbI He[OMYCTUMBIX
AeNCTBUI YKa3aHHbIX KOMNAHWIA 1 BbIBOAbI O HEOOXOAMMOCTN U3MEHEHUS AHTUMOHOMONbHOIO 3aK0-
HoaaTenbCcTBa™.

lpoBefeHHOe napnameHTCKoe paccnefoBaHue Ctano TPUIrepom Ans MHOTOUYMCIEHHbIX aHTUMO-
HOMONbHbIX UCKOB B OTHOLIEHMM NEPeUNCieHHbIX KOMNAHWA CO CTOPOHbI aMePUKAHCKUX perynsTo-
poB. Hanpumep, B aBrycte 2021 roga ®egepanbHas ToproBas komuccus CLUA nogana noBTOPHbIiA
(nepBoHauanbHbli MCK KOMMCCUM 6bIN OTKMOHEH CYAOM KakK HEAOCTATOYHO apryMeHTUPOBAHHbIiA)

2 Bundesgerichtshof Beschluss KVR 69/19 vom 23. Juni 2020.

% 3pecb u panee Komnaxus Meta Platforms Inc. npu3Haa B Poccum 3KCTPEMMCTCKOM OpraHu3aLyeit n 3anpeLeHa.

% Subcommittee on Antitrust, Commercial and Administrative Law of the Committee on the Judiciary. (2020). Investigation
of Competition in Digital Markets. https://judiciary.house.gov/uploadedfiles/competition_in_digital_markets.pdf?utm_
campaign=4493-519
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uck npotus Facebook, B KOTOpOM yTBEPXKAAETCA, UTO MOHOMONBHOE NONOXEHNE KOMNAHWUN HA PbIHKE
NNYHBIX COLMANBHBIX CETEN BO MHOFOM MOMYYEHO 3a CUET HeNpPaBOMePHOTo Npuo6GpeTeHus Instagram
n WhatsApp. B sHBape 2022 ropa okpyxHoW cyabs CLUA [hxeidmc boacbepr oTKIOHMN XoAa-
TancTBo Facebook o npekpalieHnn aena, Tem cambiM NOCTAHOBUB, UTO paccMoTpeHue cnopa bynet
NPOLOMKEHO®,

Mexgy TeM, MHOTUE UCKN K ULMPOBbIM KOMNAHWAM OTKNOHATCA KaK HE[OCTaTOUHO apryMeHTU-
poBaHHble. Tak, B MapTe 2022 roga cyn okpyra Konyméus oTKnoHWA UCK npoTus Amazon, B KOTOPOM
KOMMaHUA 06BMHANACH B HAPYLIEHUN aHTUMOHOMONbHOTO 3aKOHOAATENbCTBA NYTEM 3anpeTa npoja-
BaTb TOBApbl HA CTOPOHHMX NAAT(OpPMax Ha Honee BbIFOAHDIX YCAOBUSAX, HEXENN Ha Amazon'™,

(MepepanbHan aHTUMOHONONbHAA Clyxb6a Poccun 3a nocnegHue NATb NET Takke paccmoTpe-
na pAg npeueaeHTHbIX LM POBbIX KEICOB, CPEAM KOTOPbIX CNeAYET OTMETUTD PELUEHNS B OTHOLIEHUN
Google, HeadHunter, Booking, Apple, «fHgekca» u ap. Tak, B 2019 roay aeicteus 000 «X3axaHTep»
no 6510KUPOBKE NCMONb30BAHWA CTOPOHHETO CEpBIMCA N0 aBTOMATU3UPOBAHHOMY NOA6OPY NepCoHa-
na Ha co6cTBeHHOM caitte hh.ru (npuTom uTO KOMNaHWS Npeanarana noib3oBaTensamM cO6CTBEHHbIN
CepPBUC C NOXOXMM (YHKLIMOHANOM) 6bI NPU3HAHBI HApyLWeHreM M. 9 u. 1 cT. 10 3aKoHa 0 3awuTe
KOHKypeHLuu” (3noynoTpe6nenne AOMUHNPYIOLMM NONOXEHNEM B BIUAE CO3AAHUS NPENATCTBUN 0-
CTyNy Ha TOBAPHbIA PbIHOK)™.

MpaBOMEPHOCTb BKMIOUEHUS OFOBOPKM O NaputeTe LeH B AOrOBOpbI Mexay Booking.com
U oTensmn Gbina npesmeTom paccmoTpeHns kak OAC Poccum, Tak W perynsTopoB psada eBponeit-
CKWX CTpaH Takux kak ®panuus, fepmanus, Wseuns, Utanus. laHHas oroBopka 06s3biBaeT oTenu
npeanaratb Ha Booking.com Homepa Ha Takux xe unu 6onee BLITOAHbIX YCNOBUAX, UEM HA APYrUX OH-
naiH- 1 odnaitH-nnowaskax (WMpokas oroBopKa o NapuTeTe LieH) U1 Ha CO6CTBEHHOM Beb-caiTe
oTens (y3kas 0roBopKa 0 napuTeTe LieH).

PeweHunem MAC Poccumn ot 29 nekabpa 2020 r® peitctBus komnanuu Booking.com BV. 6binu
NPU3HaHbl HapyweHnem M. 3 u. 1 cT. 10 3aKoHa 0 3alLMTe KOHKYPEHUMM NyTeM HaBA3bIBAHUA Cpef-
CTBaM pa3MeLLeHMs HeBbIFOAHbIX YCNOBMIA B3aumogdeiicTeus ¢ Booking.com B uacTu HeO6XOAMMO-
CTN 06A3aTeNbHOTO NPEAOCTABNEHNS U COOMIOAEHUS NapUTETa LieH, Hanuuns HOMEepOoB U YCnoBui
BO BCEX KaHanax npogax (pacnpocTpaHenna) rocTMHUYHbIX ycnyr. Komnauuu 6bin0 npeanucaqo
npekpaTuTb TpeboBaTb CO6NIOAEHNE NapuTeTa LeH. Bnocneacteum komnanus 6bina owTtpadosaHa
Ha BHYLIMTENbHYI0 cymmy (6onee 1 mnpa py6.).

AHTUKOHKYPEHTHbIE NPAKTUKM POCCUiACKOro IT-rUraHTa «SHAeKca» Takke Obinn npeame-
Tom paccmotpequs OAC Poccuu. B 2020 rogy pan umdposbix cepucos (Avito, Linan, 2I1C, Tyty.py
n np.) obpatunuch 8 GAC Poccum ¢ Xanoboid Ha 310ynoTpebneHne JOMUHNPYIOWNM NONOKEHNEM
000 «flHaeKc» Ha pblHKe noucka B UIHTEpHETe NyTeM BO3MOXHOTO aHTUKOHKYPEHTHOrO NPoABu-
KeHNs cepBUCOB «fAHaeKca» (Takux Kak «fAHpekc.MapkeT», «SHAeKC.HeaBMKXMMOCTbY, «SHAEKC.
MyTewecTsua») B ero NOMCKOBOI cucteme. MPeMETOM PacCMOTPEHUA ABNANNCH MHTEPAKTUBHbIE
BUDKETbl «HHAEKCA» — TaK Ha3blBaeMble «KONAYHWMKWU», KOTOpble MO3BONANN BW3YaNnbHO Bbl-
[enaTb CepBUChl «IHAEKCA» HA CTPAHULE Pe3ynbTaToB NOWUCKA, TEM CaMbiM YBOAS TPAMK KOHKY-
PEHTOB 1 3amellas 1 NOAMEHAS peanbHblil BbIGOP NONb30BaTeNs. B pesynbrate Cnop 3aBepLuncs

®  FTCv. Facebook, Inc., D.D.C. https://www.documentcloud.org/documents/21177063-memorandum-opinion

% Binoy, R, & Mallard, W. (Ed.). (2022, March 21). U.S. court dismisses D.C. antitrust lawsuit against Amazon. Reuters.
https://www.reuters.com/business/retail-consumer/us-court-dismisses-dc-antitrust-lawsuit-against-amazon-2022-03-19/

7 (®enepanbHblii 3aKoH 0T 26.07.2006 N© 135-03 «O 3auuTe KOHKYpeHUmMmu». Poccuiickan raseta, NO 162, 27.07.2006.

' Pewenune OAC Poccuu NOAT/4087/20 no aeny N2 11/01/10-9/2019 ot 23.01.2020.

" PeweHune OAC Poccum NOAA/115711-ACM /20 no geny N2 11/01/10-41/2019 ot 29.12.2020.
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NOANUCAHMEM MUPOBOTO COMNALLEHUA Mexay «AHaekcom, IT-koanuumein u GAC Poccum B sHBape
2022 ropa, COMNAcHO KoTopomy «fIHAeKC» pa3paboTan MonuTUKY NAPTHEPCKOM UHTErpaLum co CBo-
ef MOUCKOBOW CUCTEMOM, UTO JO/KHO MO3BOMMTbL CEPBUCAM KOHKYPEHTOB HapaBHe C CepBUCaMM
«flHAeKCca» KOHKYpUpOoBaTh 3@ MeCTa Ha CTPaHKLIe Pe3ynbTaTos noucka.

Mpumepbl Nogo6HbIX fen, kotopble 6binu paccmoTpeHbl GAC Poccun, MOXHO npogonmxatb. OfAHaKO
BAXHO TO, UTO POCCUICKMIA AHTUMOHOMOMbHBIA OpraH Gbin B UMCNe NepBbiX, KTO HAuYan aKTUBHO
nccnenoBath LUMApPOBbLIE PbIHKKM WU MPUMEHATb Hambonee nepesoBble NOAXOAbI K PErynupoBaHuio
Ha HUX.

Cnepyer OTMETUTDb, YTO aKTUBHOE NPaBONPUMEHEHWE N0 aHANOrMYHbIM BONPOCaM 3a 3TU oAbl
MMeNno MecTo 1 B Apyrux IPUCAMKLMAX, B TOM Ynucne B Kutae, AN KOTOPOro TaKe XapakTepHa Bbl-
COKas CTeneHb KOHLEHTPALMKM Ha LG POBbIX pbiHKAX, B bpasunuu, iHguM, Ha ypoBHE rocyfapcTs —
uyneHoB ECn . .

Hanpumep, B Hof6pe 2021 roa KWUTANCKWA perynsatop owTpacioBan Takux KPynHbIX uudpo-
BbIX UrpoKoB, Kak Alibaba, Tencent u Baidu Ha 3,4 MnH fonnapoB 3a HenpeaocTaBneHne uHdgop-
MaLuuu 0 coBeplieHun psaga caenok B 2012-2021 rogax®. Takxe B 2021 rogy 6bi10 YCTaHOBNEHO,
YTO Ha NPOTAXEHMM HECKONbKMX NeT komnaHus Alibaba 3noynotpe6nsna JOMUHUPYIOLMM NONOMKe-
HWeM, UTO BbIPA3MNOCh B YCTAHOBAEHUW YCNOBUIA, COTMIACHO KOTOPLIM NPOAABLAM, PEANN3YIOLNM TO-
Bapbl Ha Alibaba, 6b110 3anpeleHo CNONb30BaTb KOHKYpUPYIoLWMe nnaTthopmbl?.

AHanu3 3Toi NPAKTUKM NO3BONSET B KAKON-TO CTENEHN BbIAENUTb OCHOBHbIE (DOPMbI HApYLIEHWS
AHTUMOHOMONbHbIX 3aNPETOB LMPOBLIMU NNATPOPMAMMN, K KOTOPbIM MOXHO OTHECTH:
= (BA3blBaHWE, T. €. UCNONb30BAHWE [OMUHMpYIOWEN NNATHOPMbI AN NPOABUKEHUS TOBAPOB

Ha CME@XHbIX PbIHKaX;
= JIUCKPUMUHALMIO UK YCTAHOBIIEHUE NPEUMYLLECTBEHHBIX YCIOBUA AN COBCTBEHHBIX CEPBMCOB

(ToBapos, pa6orT, ycnyr) Ha cO6CTBEHHO NNAT(hopMe N0 CPaBHEHMIO C CEPBUCAMM KOHKYPEHTOB;
= MONyyeHne NpeumyLiecTs 3a CYET 3KCKNI03MBHOIO AOCTYNA K MAcCUBY MOMb30BaTENbCKUX

[aHHbIX;
= CO3[aHNe TeXHONOTMUYECKMX PEeLIEeHNA, MCKMIUAIOWMX COBMECTUMOCTb MPOrPaMMHBIX peLle-

HWA C pa3HbIMM NNATIOPMAMK, YIpa3AHeHNe MyNbTUXOYMUHI], T. €. 3aMblKaHe Nonb3oBaTens

Ha CBOeW nnatdopme;
= L|eHOBOI napuTeT (T. e. 3aNpeT Ha YCTaHOBNEHNE NPoAaBLAMI 6011ee HU3KNX LieH Ha KOHKYpUpy-

LM nnatgopmax);
= QHTUKOHKYPEHTHOE NOIMOLEHNe KOMNAHWIA.

Bropoit 91an — paspaboTka HOPMATUBHBIX NPaBU/ KOHKYPEHLIMM Ha LIMPOBBIX PbIHKaAX

be3ycnoBHo, onucaHHble Bbille NPAKTUKM He UCUEPMbIBAKT BCe NoBejeHuecKoe MHOF006pa3II1€‘
Ll,MCprBbIX nnachopM. OpaHako B OHDEAGHEHHbIﬁ MOMEHT HaKOMMEHHbIN ONbIT NPoOAEMOHCTPUpoOBan
0oCTpylo HE06X0AMMOCTD YTOYHEHNA 3aKOHOAATeNbCTBa B 06nacTu 3awWuThl KOHKYpeHUun n HopMma-
TUBHOIO perynuposaHuna aedaTenbHOCTH ﬂﬂaTqupM, Pa3BUTKE KOTOPbIX NPUBOAUT K NOABIEHUIO HO-
BbIX N paHee He uccnefoBaHHbIX BUAOB dHTUKOHKYPEHTHOIO noBeAeHuA.

bonee Toro, ctano NOHATHO, uTO Ha3pena HE0BX0ANMMOCTb MOJEepHU3auun aHTUMOHONONb-
HbIX NOAXO0A0B NPU PACCMOTPEHUU Aen 0 HapylweHnax Ha LlI/ICprBbIX pblHKax. Hanpumep, oAHUM

2 Reuters. (2021, November 20). China fines tech giants for failing to report 43 old deals. https://www.reuters.com/
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U3 BAXHbIX 3NEMEHTOB aHTMMOHOMONbHOIO PErynupoBaHNA ABMAETCA aHaNNU3 COCTOAHUA KOHKY-
peHLUM Ha pbiHKe, 63 KOTOPOro (hakTUUeCKM HEBO3MOXHO HU OfHO AHTUMOHOMONbHOE paccneso-
BaHue. OfHaKko paHee c(hOpMynMpOBaHHble MpaBKUNa aHaNKU3a pbiHKa OKa3anMCb ManoONPUrOfHbI
ANA aHanu3a uMdpoBbIX PbIHKOB. Hanpumep, TPAAMLMOHHBIA «TeCT TMNOTETMYECKOTO MOHOMOMU-
CTa», KOTOpPbIA OLEHWBAET U3MEHEHWe CNpoca Ha TOBAp NPU U3MEHEHUM LieHbl U C MOMOLLbIO KO-
TOPOro OnpefenaTCcA NPOAYKTOBbIE rPAHMLbI PbIHKA, MPAKTUUYECKN HENPUMEHUM B CBOEM KNaccu-
UecKoM BMAE K LNGPOBbIM PbIHKaM, MOCKONbKY MHOFME YCAyr OHMANH-NNaTchopm npeanaraloTcs
(hopManbHo Ha 6e3803Me3/HOI OCHOBE (e-(haKTo NOTPeBUTENN «NAATAT CBOMMU AAHHBIMI 1 BHU-
MaHUEeM, a MOHeTU3aLMs AeATeNbHOCTM NNATdOopMbl OCYLLECTBAAETCA NM60 MO KOMUCCUOHHOW MO-
fienu, Nu6o no peknamHoil Mofenu). B KauecTse anbTepHaTMBbI NPenaraeTcs OLEHNBATb U3MeHe-
HUe Cnpoca Ha UNdPOoBYI YCIyry B Clyyae yXyalleHus kauectsa npegoctasnsaembix yenyr (SSNIQ
unu SSNDQ-TeCT), HO ero NpUMeHeH1e CONPSAXXEHO C BOMPOCOM, KaK U3MepATb KauecTBO LMdpoBbIX
yenyr (Gal, Rubinfeld, 2016). Hanpumep, B pamkax JaHHOTO TeCTa MOXET OLEHNBATbCA NOBEEHMe
nonb3oBaTtenei B cyuae U3MeHEHUs NPOM3BOANTENbHOCTI NNaTdopMbl UNKU 06beMa COBUpaeMbiX
NepcoHanbHbIX AaHHbIX. Kpome TOro, U3mepeHune kauecTsa ycnyr MOXET 6blTb BECbMa CYObEKTUBHbIM
1 Tpe6oBaTb 0CTyNa K 60bloMy o6bemy uHdopmauuu (Patakyova, 2020).

Mo Hawemy MHEHWI0, NPX OLEHKE MPOAYKTOBbIX MPAHUL, PbIHKA BAXHO YYMTbIBATb, YTO ABNAET-
€1 06HEKTOM KOHKYPEHTHbIX OTHOLIEHMI: 33 Kakue 6nara KOHKYpUPYIT pa3Hble YYacTHUKK PbiHKA
(3a KonuuecTBO nonb3oBartenell, 3a UX peknamoaatene, 3a KONMUeCTBO KNUKOB MU TPaH3aKLMIA,
COBEpLIEHHbIX Ha nnardopme, u T. A.). MpeacTaBnAeTca, uto CO3AaTh YHUDULMPOBAHHBIA KpuTe-
pUit UK NokasaTenb ANA OLUEHKM FPAHNL, PbIHKA B OTHOWEHUN UMPOBbIX NNATHOPM HEBO3MOXHO
W, HaNPoTMB, 6bIN0 6bl AaXe BPeAHO, NOCKONbKY UCKAIUNNO 6bl TMOKNI NOAXOA K PbIHKAM, KOTOpble
HaXOAATCA B COCTOAHUM NEPMAHEHTHON 3BOMIOLIMM, B OTAIMUKE OT TPAANLMOHHBIX TOBAPHbIX PbIHKOB,
KOTOpble, KaK NPaBuo, 3HaUUTENbHO 6oNee CTabuNbHbI B MAaHe CBOUX XapaKTEPUCTUK.

3Ti 1 gpyrue BONPOCbI, CBA3aHHbIE C 0COBEHHOCTAMU NOAXOAOB K LUM(POBBIM PbIHKAM, BO3HMU-
KalT NOBCEMECTHO W perynspHo.

Kpome Toro, cneuuduka LnugpoBbiX PbIHKOB MPERNONaraeT, UTO PbiHOYHASA BNACTb MHTEPHET-
KOMNAHMA BO MHOTOM 3aBUCHT OT CeTeBbIX 3(heKTOB, HAKOMNEHHbIX 633 N0Mb30BATENbCKUX AAHHDIX,
UCKMIOUMTENbHBIX NPaB Ha Pe3ynbTaThl WHTENNEKTYaNbHOM AEATeNbHOCTM, 06MafaHue KOTOPbIMM
MHOrLA PaccMaTpUBAETCA KaK «nerasibHasg MOHONONMAY.

B cBA3W C 3TUM B nocnegHue rofbl perynatopbl BO MHOTMX HOPUCOUKLMAX, TOMUMO Henocpea-
CTBEHHO pPaccnefoBaHWUA HapylWeHWA HA UMAPOBbIX PbIHKAX, CTanu yAensTb 60Mblioe BHUMA-
HUe pa3paboTKe HOPMATMBHOIO PerynnpoBaHKsA, NPU3BAHHOIO YCTAHOBUTb CreLunanbHble Npasuna
ANA UcpoBbIX NNATOPM 1 YNIPOCTUTD AHTUMOHONONbHBI aHANN3 Ha LNGPOBLIX PbIHKAX.

Tak, Hanpumep, ¢ cepeanHbl 2010-X rofoB EBponeiickas KOMUCCUA COBMECTHO C MHBIMI NHCTU-
TyTamu EBponenckoro coto3a BefeT paboTy Hag aganTauuen npaBoBoK 6a3bl k peanuam uudpo-
BOW 3KOHOMUKM. B 2019 roay 6bin npuHAT PernameHT 2019/1150 0 cofeicTBUN CNPaBeAnMBOCTY
W NpO3payHOCTK Ans 6U3HEC-NONb3oBaTeNei YCnyr OHNAMH-NOCPeAHNYECTBa”, HanPaBNeHHbIN
Ha pa3BMTME KOHKYPEHTHOW W cnpaBeannson Ludposon 6uUsHec-cpedbl. PernameHT Bo3naraet
Ha NONCKOBbIE CUCTEMbI M OHNANH-NOCPEAHNKOB (MarasuHbl NPUIOXEHNN, OHNANH-CEPBUCHI COLN-
arnbHbIX ceTel) paa 0683aHHOCTEN N0 B3aUMOAENCTBIIO C 6U3HEC-NONb30BATENAMM, TO eCTb NNLA-
MW, NpeanaraloWwyuMin CBOW TOBapbl U YCNYr Yepe3 OHNANH-NOCPEAHMKOB. B 4acTHOCTH, ycnoBus

2 Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness and
transparency for business users of online intermediation services. https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32019R1150
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NCNONb30BAHUA OHNANH-NOCPEAHUKOB JOMKHbI 6bITb COCTABNEHbI NPOCTIM U MOHATHBIM A3bIKOM,
LOMKHbI 6bITb NErkKo JOCTYNHbI 6U3HEC-N0Nb30BaTENAM AN O3HAKOMNEHUS, @ TaKKe JOMKHbI 3a-
KpennAatb OCHOBAHUA ANA OrpaHUYEHNA, NPUOCTAHOBNEHMA UMK NPEeKpalleHua npeaocTaBneHus
ycnyr 6u3Hec-nonb3osarensm.

Kpome Toro, PernameHT coaepxuT 0693aHHOCTb OHNAMH-NOCPEAHUKOB U MOUCKOBBIX CUCTEM Cie-
Nnatb 06WWEA0CTYNHbIM ONWUCAHNe OCHOBHbIX NAPaMETPOB PaHXMPOBAHUA. AKTYanbHOCTb BBEAEHUSA
AAHHOM 06A3aHHOCTW HAMMAAHO UAMIOCTPUPYET Bbille PACCMOTPEHHbIN Kelc Google Shopping, B Ko-
TOPOM 6bIN0 YCTAHOBNEHO, YTO HEA0OPOCOBECTHOR NOBeAeHNe GOogle CTano BO MHOTOM BO3MOMXHbIM
B CBAA3W C HENPO3PAUHOI PabOTON ANrOPUTMOB PAHXMPOBAHUA.

B HacToswWwMin MOMEHT B EBPOMEIICKOM COK03e aKTUBHO Pa3padaTblBaloTCs ABa MPOrPeCCUBHBIX
3aKOHONPOEKTa — YNOMAHYTHIA Bblwe AKT 0 UM(POBbIX PbIHKAX M AKT O LM(POBbIX ycnyrax?, Akt
0 UM POBBIX PbIHKAX BBOAUT NOHATHE «reilTKUNepoB» (aHes. gatekeepers, AOCNOBHO «NPUBPATHUKY,
«CTOPOX»), TO €CTb KOMMAHWH, 3aHMMAIOLLMX 0CO60E MECTO Ha LM(POBbIX PbIHKAX U OTBEUAIOLIMX
YCTaHOB/EHHBIM KONUYECTBEHHBIM 1 KAueCTBEHHbIM KpUTepuam. «feWTKUNepoM» MOXeT 6biTb Npu-
3HAH TOT YYACTHUK PbIHKA, KOTOPBINA:

a) MMeeT 3HauMTeNbHOE BIUSHNE HA BHYTPEHHUI PbIHOK;

6) Bnajeet knwueBoi nnathopmoi, KoTopas obecneunBaeT BaXHy0 TOUKY AOCTYNA ANs B3a-
NMOAENCTBUA NPOGeCCMOHANbHBIX NoNb3oBaTeneit (6U3Hec-Nonb30BaTeNeit) C KOHeUHbIMI MOMb-
3o0BaTenamu;

B) MMeeT JONTOCPOYHOE YCTONUMBOE MONOXEHME HA PbIHKE, WM €CTb OCHOBAHMA Monararb,
uTO TaKOe NMOMOXEeHMe BYAET YCTAHOBNEHO B BKaleEM ByaylieM.

Mpy 3TOM KPUTEPUIl 3HAUNTENBHOTO BAUSHUA HA BHYTPEHHMI PbIHOK OLEHMBAETCA HA OCHOBAHUM
CNeayIoLLMX NOPOroBbIX 3HAUEHUI NO FOAOBON BbIpyuke B EBPONENCKOM IKOHOMUYECKON 30He 3a No-
cnepHne Tpu (UHAHCOBBIX FOAA MW NO CPEAHENH PbIHOUHOW KamMTann3aLyum Uan SKBUBANEHTHOM
CNPaBeaaNBOIA PbIHOYHON CTOMMOCTM KOMMAHWN 33 NOCNeRHNA (IUHAHCOBDIN rog. Mpu 3TOM Komna-
HUA OMKHA 0Ka3blBaTb YCNYIrM He MeHee UeM B Tpex rocyaapcreax — uneHax EC.

Kniouesoit xapaktep nnatdopmbi (Kputepuii 6) onpesenserca no KONNMUeCTBY nosb3oBarteneil:
KnioueBasn nnarpopma npegocTaBAseT yCyrn He MeHee Yem 45 MUNANOHAM aKTUBHBIX KOHEUHbIX
nonb3osareneil B meca (monthly active users) u 6onee uem 10 TbicAYaM aKTUBHbIX NPOECCUOHANb-
HbIX NO/b30BaTENeN B rof 3a NOCNEAHUI (MHAHCOBDIN TOf,.

YcTONUMBOE NOMNOXEHME HA PbIHKE ONPeAeNseTcs Tem, kKak 0Nro Nathopma ABNAETCH KNoueBoi
C Y4eTOM NokasaTenei KonuuecTsa nonb3osateneil. Ecnu nnatdopma yAoBNETBOPSET KPUTEPUAM
KloueBoii (T. €. UMEeT COOTBETCTBYHOLEE KONMUECTBO MOb30BaTeNeN) B TeUEHUE NOCNEAHNX TPexX
(hMHAHCOBbIX /€T, £€ NONOXEHME OLEHUBAETCSA KAk YCTONUMBOE.

Ha «redTKMnepoB» B LENsx o6ecneyeHns KOHKYPEHLMM 1 NpeaoTBPALLEHNS HApyLeHUit BO3Na-
raloTCcA Takme JONOMHUTENbHblE 06A3aTeNbCTBa, KaK 3anpeT NPUopuTU3aLMmu COHCTBEHHBIX CepBU-
COB; 3anpeT 06befMHEHNS N0N1b30BATENbCKUX AAHHbIX, COBPAHHBIX HA PA3HbIX CEPBMCAX KTeUTKUNe-
pa»; 3anpeT orpaHNieHns BO3MOXKHOCTEN NONb30BaTeNell NePEKNUYaTbCA HA CTOPOHHUE CEPBUCHI;
obecneueHne 60MbLIE COBMECTUMOCTM KOHKYPUPYIOLNX NPOAYKTOB 1 T. A, Mpu 3TOM NPOeKTOM AKTa
0 LNPOBbIX PbIHKAX NPERYCMOTPEHO NPABO EBPOKOMMCCUM B UCKNIOUMTENBHBIX CYYasX NOMHOCTbIO
WM YacTMYHO NPUOCTAHABNMBATL IEMCTBME KOHKPETHOTO 0653aTeNnbCcTsa, eCM KOMNAHUA 060CHY-
€T, uTo cobntofeHNe Takoro 06s3aTenbCTBa NOCTABUT MO Yrpo3y Camy IKOHOMUYECKYIO Lienecoob-
Pa3HOCTb ee AEATENLHOCTM, UK €CNIN er0 COBNIOJEHNE He OTBEYAET BAXHEMWINM 0BLLECTBEHHBIM

% Proposal for a Regulation of the European Parliament and of the Council on a Single Market For Digital Services (Digital
Services Act) and amending Directive 2000/31/EC. https://eur-lex.europa.eu/legal-content/en/TXT/?uri=COM:2020:825:FIN
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nHTepecam. Kpome Toro, AKT BBOAUT 06513aHHOCTb «TeilTKMNepa» yBeaoMnaTs Komuccuto o niobbix
NAAHUPYEMbIX CAENKaX Ha LM POBbIX PbIHKAX, BHE 3aBUCUMOCTM OT X Pa3MepoB.

B cBOt0 0uepesb, AKT 0 LLMGhPOBbIX YCyrax HanpaBsneH Ha 60pbOY C HE3AKOHHBIM 1 BPEAOHOCHBIM
KOHTEHTOM, obecneueHne 6e30MacHOCTU MONb3oBaTesell, TPAHCMAPEHTHOCTU NnaThopm. B Haua-
ne mons 2022 ropa 06a AaHHLIX akTa 6biIM NPUHATHI EBPONENCKUM napnamMeHTOM B NepBOM uTe-
HUU. 3aTeM aKTbl JOMKHbI 6bITb 0f06peHbl CoBeToM EC, ONy6ANKOBaHbI, U OXMAAETCA, YTO OCEHbIO
2022 ropa OHW BCTYNAT B CUAy.

MOXOXMA Ha 06LeeBPONENCKMI NOAX0A M36paH U B BenukoGputaHuu, re paccMaTpuBaloTcs
NPESNOXEHUA N0 BBEAEHUNIO HOBOTO KMPOKOHKYPEHTHOTO» PEXWUMA Ha LN(POBbIX PbIHKAX W yCu-
NEHUI0 KOHTPONSA 3a CAeNKaMM IKOHOMUUECKOI KOHLEHTPaLMK Ha LM(POBLIX pbiHKAX. B uacTHOCTY,
B anpene 2021 roga B pamKax YnpaBneHna no KOHKYpeHuuMI U pbiHkam Benukobputanum (CMA) 6bin
CO3/iaH CNeLManbHbIA OPraH No OCYLECTBAEHNI0 KOHTPONS 3a KPYMHbIMU LMGPOBbIMIM KOMNAHUAMN —
OTaen undpoBbiX poiHKOB (DMU), K KOMNETEHLMN KOTOPOTO BYAET OTHOCUTLCA MOHUTOPMHT 1 06ecne-
ueHme cobMI0eHUs HOBOTO «NPOKOHKYPEHTHOrO» pexuma. [laHHbIi PeXum npeaycmaTpuBaeT Bee-
[ieHue TeCTa CTpaTernyeckoro CTatyca Ha poiHke (Strategic Market Status), kotopomy 6yayT oTBeYaTh
KOMNaHu, obnagatoLme CyLwecTBEHHON M YKOPEHUBLLENCA PIHOYHON BNACTbIO NO KPalHen Mepe
B OHOM BUAE AeATENbHOCTH, NS KOTOPOr0 LG POBble TEXHONOMMM ABASITCA KNKOUEBbIM KOMMO-
HEHTOMY. [INA OLEHKMN CTPATErnyeckoro NONOKEHUA UHTEPHET-KOMNAHWUN NPEANaraeTca YunTbiBaTh
He TONbKO pa3mep M MacWTab ee feATENbHOCTH, HO U OLHMBATD, ABASETCA N OHA BAXXHOM TOUKON
AOCTYNa («WW/11030M») KO MHOXECTBY APYIUX NPEANPUATMIA, MOXET N1 ee AeATeNbHOCTb NO3BOMNTH
YKPenuTb CBOK PbIHOYHYIO BNACTb UM PACcpPOCTPaHUTL ee Ha Apyrue Buabl 4eATeNbHOCTH, MOXeT
NN KOMNAHWA JUKTOBATb «MpaBuna Urpbl» nonb3osarensm kocuctembl. B CLUA paspabartbiBaetcs
NMaKeT 3aKOHONPOEKTOB, HAaNPABNEHHbIX HA CHIDKEHNEe PbIHOUYHOM BNACTV BigTech, Ha ocnabneHue nx
LOMUHUPOBAHMSA, CPEAU KOTOPbIX 0C060€ BHUMAHKE CneayeT yaenuTb:
= 3aKOHy 06 WHHOBALMAX W BblGOpe B WNHTEpHETe , KOTOPbIA 3anpeliaeT NPUMoPUTU3aLMI0 CO6-

CTBEHHbIX CEPBUCOB U APYroe ANCKPUMUHALIMOHHOE NOBeAeHNe TEXHONOMMYEeCKNX r1raHToB.
= 3aKOHY O KOHKYPEHLMM 1 BO3MOXHOCTAX NNaT(hopm?, HanpaBneHHOMY Ha CAEPXUBAHUE Aanb-

Helwero paclumperuns IT-ruraHToB NyTem NOrMOLEHNs KOHKYPEHTOB.
= 3aKOHy O MpeKpalieHnn MOHOMONNU3Ma nnaThopm?, NpefyCcMaTpMBatOLLEMY OrpaHUYEHNe UH-

TepHEeT-TUraHTOB BO BNAAEHWN W YNPABAEHUM CEPBMCAMMN, CO3AAOLLUMI KKOH(ANKT NHTEPECOBY.
= 3aKOHY O MOBBIWEHMM YPOBHA COBMECTUMOCTU M KOHKYPEHLMW NMYTeM CMeHbl MpoBaiiaepos

Unn 3aKoHy 0 AOCTYNe®, ynpoLialolemy nNepeHoc AaHHbIX ¢ 0AHON NNatdopMbl Ha Apyrylo no-

CPencTBOM NMOBbIWEHMUS TPEBOBAHUI K COBMECTUMOCTM IaHHbIX.
= 3aKOHY 06 OTKPBITbIX PbIHKAX MPUIOMEHWIA®, HANpaBNEHHOMY HA AEKOHLEHTPALMI0 Ayono-

nuUK MarasuHoB npunoxennin Apple u Google.

MpoeKTbl 3aKOHOB 06 MHHOBALMSAX U BbI6Ope B HTEpHETE 1 06 OTKPBITHIX PbIHKAX NPUNOXKEH WA
B AHBape — heBpane 2022 roga 6binn ogo6peHbl Opuanueckum komutetom CeHara CLUA. Mpu aTom

% Secretary of State for Digital, Culture, Media & Sport, Secretary of State for Business, Energy and Industrial Strategy.
(2021). A new pro-competition regime for digital markets. https://assets.publishing.service.gov.uk/government/uploads/

% H.R.3816 — American Choice and Innovation Online Act.

% H.R.3826 — Platform Competition and Opportunity Act of 2021.
7 H.R.3825 — Ending Platform Monopolies Act.

% H.R.3849 — ACCESS Act of 2021.

» 52710 — Open App Markets Act.
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NX pa3paboTka COMPOBOXAALTCA AaKTUBHBIMU AUCKYCCUAMW M NOABEPraeTcs 3HAUMTENbHON KpH-
TUKE CO CTOPOHbI BU3HEC-CO06LLECTBA KaK NOAPbIBAOLMX KOHPUAEHLNANBHOCTb U 6€30MACHOCTb
0Ka3aHUA UMGPOBbIX YCAYT, WU, COOTBETCTBEHHO, MPUBOAALMX K YLEMIEHWUIO NPaB NOMb30Ba-
Tenein®. Kpome Toro, 3aKOHONPOEKTbI OTANYAIOTCA PACM/bIBUATHIMU U WUPOKMMU POPMYNUPOB-
Kamu, UTo MOXET HeraTUBHO CKa3aTbCA Ha KauecTBe NpefoCcTaBAsAeMbIX YCIYr U CHU3UTb CTUMYNbI
K MHHOBALMAM.

lifes BO3NoXeHNs AONONHUTENbHBIX 06513aHHOCTEN Ha KpynHeiiwne uudpoBbie nnathopml
NOAAEPKUBAETCA U APYrMMN 3apy6eXHbIMU perynatopamu. B uactHoCTH, npoekT PykoBoACTBa
no 063aHHOCTAM MHTepHeT-nnatdopm, pas3paboTaHHbii B 2021 rogy B Kutae, npegnonaraet
BBEleHNe 06A3aTeNbCTB He UCMOMb30BaTb HENY6ANUHbIE AaHHble (NONyueHHbIe BO BpeMa UC-
MoNb30BaHMA NNaThopmbl) 63 YBAKNUTENbHbIX NPUUNH; He CBA3bIBATb UCMONb30BAHNE OfHO-
ro cepsuca ¢ Apyrumu; UCKNIOUNTb NPUOPUTM3ALMI0O COBCTBEHHDBIX CEPBUCOB; CNOCOHCTBOBATDL
COBMECTUMOCTU COBCTBEHHOrO CepBMCAa U CEPBUCOB KOHKYPeHTOB*. COOTBETCTBEHHO, MOXHO
Cienatb BbIBOA, UTO B LENOM COAEPKAHWUE TaKNX JONONHUTENbHbIX 06A3aTeNbCTB B PA3NUYHbIX
IOPUCAUKLUAX CXOXe.

B Poccun pabota No KOPPEKTUPOBKE HOPMATUBHOTO PerynupoBaHus TaKxe BedeTcs.
«MATbIA AHTUMOHONONbHBIA NAKET», NOCBALEHHbIA NPEUMYLLECTBEHHO PErynupoBaHuio Lndg-
POBbIX PbIHKOB, 6bIn pa3paboTaH ewe B 2018 rogy™ u Ha TOT MOMEHT ABAANCA OAHUM U3 nep-
BbIX JJOKYMEHTOB B MUpE, 3aKPennsiowwumM W3MeHeHNe aHTUMOHOMOMbHbLIX MOAXOAOB K Lud-
pOBbIM pPbIHKAM Ha 3aKoHoAAaTeNnbHOM ypoBHe. OH npefycMaTpuBan BBeAeHUE HOPMATUBHOIO
onpeaenenus undposoit nnathopmbl 1 ceTesblX IHHEKTOB, HOBbIX KpUTEPUEB AOMUHUPYIOLLETO
NONOXeHMs Ha LMPOBLIX PbIHKAX, YKECTOUEHNE KOHTPONSA 33 CAENKaMU IKOHOMUUECKOW KOH-
LeHTpaumn. O4HaKo ero paccMOTpeHKe 3aTaHYN0Ch, BCTPETUB KPUTUKY roCyAapCTBEHHbIX Opra-
HOB W YYaCTHUKOB PbIHKA. 3Ta KPUTUKA 6blNa CBA3aHA C Pa3NUYHbIMU NPUYNHAMU, HO OTAENb-
HO CTOMT OTMETMUTb, YTO NO3ULUA YYACTHUKOB PbIHKA Pa3fennnacb B TOM YUCne B CBA3N C TEM,
uTO NpefnaraemMoe perynupoBaHne pacnpoCcTPaHANOCh TONbKO HA TPaH3aKLNOHHble nnatdop-
Mbl (Ha KOTOPbIX COBEPLIAKOTCA CAENKM MO NPUOBPETEHMI0 TOBApOB, PaboT, ycnyr) u He pacnpo-
CTPaHANACcb Ha NNaTopMbl COLMANbHBIX CETEM, MOUCKOBBIX CepBUCOB. OfHAKO HA [aHHbIA MO-
MEHT pa3Hornacua OTHOCUTENbHO COLEPXaHUA «NATOr0 aHTUMOHOMOMbHOIO NakeTa» yaanocb
npeofoneTb U 3aKOHONPOEKT 6bin nogaepxar Mpasutennctsom PO u 7 nions 2022 rofa BHeCeH
B focyaapcTeHHyto lymy PO,

3aKOHONPOEKTOM Npeanaraertca [OMONHUTb 3aKOH O 3aluTe KOHKYPEHLMUW NOHATUEM «ce-
TeBble 3(PdeKTbl», YCTAHOBUTb OCOGEHHOCTM MPOBEAEHMA AHANN3a COCTOAHUA KOHKYPEHLMM
Ha UM POBbIX pbiHKaX. MpeAycMaTpUBaETCs BBEAEHNE HOBOW CTaTbi — 107, KOTOpas 3akpennset
3anpeT MOHOMONMCTMYECKOW AeATENbHOCTU NNAT(OPMAMU, HA KOTOPbLIX OCYLECTBAAIOTCA CAeN-
K1 MeXay npoaasuaMu M nokynarenamu (Hanpumep, Mapketnneiichl, arperatopbl). Takue 3anpe-
Tbl PACMPOCTPAHAIOTCA HA NNAT(HOPMbI, OTBEUAIOLLME CEAYIOWMM KpUTEPUAM: NnaTdopma B cuny

* Rodrigo, C. M. (2022, April 12). Tim Cook cautions against antitrust legislation. The Hill. https://thehill.com/policy/
technology/3265186-tim-cook-cautions-against-antitrust-legislation/

% Tpoekt GenepanbHoro 3akoHa «0 BHeCeHMM u3MeHeHuin B DefepanbHblil 3aKOH “O 3alLuTe KOHKYPEHLUM'» 1 UHble
3aKoHofaTenbHble akTbl Poccuitckoi Gepepauuny, 2018. https://regulation.gov.ru/projectsinpa=79428

3 TpoekTt OeaepanbHoro 3akoHa N2 160280-8 «0 BHeceHUn u3meHeHuit B DefiepanbHblii 3aKoH “0 3alLuTe KOHKYpeHLMn'"»,
2022. https://sozd.duma.gov.ru/bill/160280-8
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ceTeBblX 3(h(HEKTOB MMEET BO3MOXHOCTb OKa3blBaTb Pellaloliee BAUAHME HA 06Lne YyCnoBus
obpaLLeHns ToBapa Ha L(POBOM PbIHKE; 40NN CAENOK HA AaHHOM nnatdopme npesbiwaet 35 %
0T 061ero o6bema B CTOMMOCTHOM BbIPRKEHUN CAENOK, COBEPLUIAEMbIX HA COOTBETCTBYIOLIEM TO-
BApHOM PbIHKE; BbIpyuKa NAATGOPMbI NPEBbILAET 2 MAPA pybnei. Kpome TOro, ycnosus KOHTPONs
CAENOK IKOHOMUYECKOW KOHLEHTPaLMN AONOMHAKOTCA HOBbIM OCHOBAHWEM — €CN LieHa CAeNnku
npesbiwaeT 7 MAPA pybneid, uTo Takke NPU3BaHO CNOCOGCTBOBATL YCUIEHUIO aHTUMOHONOMbHO-
ro KOHTPONA Hag LudposbiMKU NNATPOPMaMU. 3aKOHONPOEKT BKNIOUYEH B MPUMEPHYIO NPOrpammy
0CeHHen ceccun focynapctBeHHom ymbl PO.

Ecnu npuHATME «NATOr0 aHTUMOHOMONBHOIO MAKETa» HECKOMbKO 3aTAHYNOCb, TO MPUHATUE
NPUHLNNOB CaMoperynupoBaHus LUMpOoBbIX PbIHKOB HEe 3acTaBuno cebs xaarb. Jletom 2021 roga
(MenepanbHan aHTUMOHONONbHAA cnyx6a Poccum pa3pabotana NPoeKT 6a30BbIX NPUHLMMOB B3aK-
MOAENCTBNS YYaCTHUKOB LN(POBbIX PIHKOB, K KOTOPbIM OTHOCATCA:
= pasyMHas OTKPbITOCTb LU(POBbIX NNaThopm;
= HedTPaNbHOCTb OTHOWEHNA K PA3NNUHBIM CTOPOHAM PbIHKA (BKNIOUAA KOHKYPEHTOB);
= obecneyeHne camocToATeNIbHOCTM NOb30BaTeNeN NNAThoPM NpK B3AUMOAEHCTBUM C Hell;
= HefonyLieHNe PacLINPUTENbHbBIX 1 JBYCMbICNEHHbIX (POPMYNMPOBOK B NpaBunax pabotsl uud-

poBbIX Nnatthopm;
= obecneyeHne npas noab3oBatenen NAATHOpPMbl, B TOM UNCIe NyTeM PAcCMOTPEHUs Ux obpalle-

HWA W NpeoCTaBieHe UM NOMHBIX OTBETOB;
= CamMoperynupoBaH1e OHNalH-NnaTdopm.

B cdhespane 2022 roga ®AC Poccun nognucana memopaHaym ¢ IT-komnanuamn («AHgexc»,
«llnan», «ABUTO») O MNPUCOEAMHEHUM K [AHHbIM MPUHLMANAM®, uTO SABNAETCA Ba-
HbIM LWAroM K «MATKOMY» MPEBEHTUBHOMY YNPaBAEHUID AHTUMOHOMONbHbLIMU PUCKAMU
Ha UUGPOBBIX PbIHKAX W NOATBEPXKAAET FOTOBHOCTb YUaCTHUKOB PbiHKA CeA0BaTb NPUHLMNAM
KOHKYPEHL UK.

Mpw 3TOM B AHTUMOHONONbHOE 3aKOHOAATENbCTBO HEKOTOPbIX CTPaH Yyxe BBefEHbl [OMONHU-
TeNbHble WHCTPYMEHTbI, HAanpaBneHHble HAa PerynMpoBaHue NoBefeHWs LUGPOBbLIX KOMNAHMM.
Hanpumep, B aHTUMOHOMOMbHOM 3aKOHe fepMaHUK 3aKpenneHo, 4to Npu OLLEHKe NONOXeEHUs Cy6b-
€KTa Ha MHOTOCTOPOHHNX PbIHKAX AOMKHbI NPUHUMATLCA BO BHUMAHUE CeTeBble IPdeKTbI, MCnonb-
30BaHNe HECKONMbKUX YCIYr OfHOBPEMEHHO W U3JEPKKU NEPEKNoYeHUA MEXAY HUMMK, IKOHOMUSA
OT MacLTaba B CBA3M C ceTeBbIMM I heKTaMm, FOCTYN K JAHHBIM, BNUAHNE UHHOBALMI HA KOHKYpPeH-
umio (cT. 3a pasnena 18 3akoHa)®.

B KuTae B HacTOAWMA MOMEHT PacCMaTpUBAIOTCA MONPABKIA B QHTUMOHOMONbHbINA 3aKOH, CPEAM
KOTOPbIX NpeAnaraeTcs 3aKpenuTb HOBbIN BUA 3N10yNoTpe6neHns — He06OCHOBaHHOE OrpaHNueHne
AEeATENbHOCTU X03AMCTBYIOWMX CYGHEKTOB MOCPEACTBOM fAHHbIX, ANTOPUTMOB, TEXHONOMMI U Npa-
BUA LUchPOBOI NNATHOPMBIT.

% (epepanbHaa aHTUMOHOMONbHas cnywba Poccuu. (2021, asryct 18). Ixcnepmubiii cosem npu ®AC Poccuu 03eyyun

npoekm 6a306biX NPUHLUNOE 63aUMOOeliCMEUs Y4acmHUKo8 YugposbIX pbiHKos. hitps://fas.gov.ru/news/31434
CenueaHoBa, A. (2022, espanb 17). ®AC nodnucana ¢ IT-KOMNAHUAMU MEMOPAHAYM O MPUHUUNAX PaBOMbl HA Yughpo-
8biX pbiHKaX. Poccuitckan raseta. fitps://rg.ru/2022/02/17/fas-podpisala-s-it-kompaniiami-memorandum-o-principah-
raboty-na-cifrovyh-rynkah.html

% Act against Restraints of Competition. Bundesgesetzblatt (Federal Law Gazette) I, 2013, p. 1750, 3245.

7 Zhou, F, & Cao, V. (2021, November 3). China publishes latest draft amendments to anti-monopoly law: Highlights and im-

plications. Linklaters. https://www.linklaters.com/ru-ru/knowledge/publications/alerts-newsletters-and-guides/2021/
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B pamkax EBpPa3miickoro 3KOHOMIUUYECKOTO CO03a TakKe npeanaraeTca BbipaboTtaTb A0ONONHUTENb-
Hble aHTUMOHOMOMbHbIE WHCTPYMEHTbI B OTHOLIEHWUN OHNANH-NNATAOpPM®: onpenenuTb cneLmanb-
Hble KpUTEpUM IOMUHNPYIOLLETO NONOXEHUSA Ha MG POBLIX PbIHKAX U BUbI 310YNOTPe6NeHi TaKUM
nonoxeHuem. Kpome Toro, B npase EA3C nnaHupyeTca onpeaenuTb npoueaypy v nopaaok nposese-
HS OLEHKN COCTOAHUSA KOHKYPEHLIWN Ha TPAHCTPAHUUHBIX U LMAPOBBIX PbIHKAX®.

byaywee undpoBbIX pbiHKOB

Ecnu ¢ npeablaywmmm 3Tanamn pasBuTus perynupoBanins unudpoBbix pbiHKOB Bce 6onee unn me-
Hee NMOHATHO, TO BOT byayluee UMdpPOBOI CPpeabl NOKA He ONpefeneHo. B To e BpemMs B IKOHOMMU-
Ke HaMeTMnacb OTYETNNBAA TEHAEHLMA, KOTOpas OUEBMAHO BAMSET M HA NPAaBOBOE perynMpoBa-
Hue UMdPOBbLIX PbIHKOB, U HA NPAKTUKY aHTUMOHOMOMLHOMO NPaBONPUMEHeHNs. OHa BblpaXaeTcs
B nepexofe OT NNaT)opMEHHON MOAENN IKOHOMUKM K IKOCUCTEMHOMN.

Mpo6nematnka UM pPoBbIX IKOCUCTEM CErOAHA HAXOANTCA HAa OCTPUE HAYKM, NPAKTUKM U HOPMO-
TBOpUeCKon paboTbl. OAHOIM U3 KNOUEBbIX NPO6IEM B TPABOBOM PEryNMPOBAHUM LNGPOBbIX 3KOCK-
CTem ABNAeTCA npobnema HefonyLeHUs MOHOMOMM3ALMN PbIHKA IKOCUCTEMAMM, NOCKOMbKY TakKas
yrpo3a sIBNSETCA BNOJHE peasnbHON U OLyTUMON.

CnepyeT Npu3HaTh, UTO Ha AAHHbIA MOMEHT eUHOTO M TOYHOTO NOAX0/A K ONpeaeneHunIo NoHATUS
JKOCUCTEMbI ellie He BbipaboTaHo. C TOUKM 3peHNs CBOET0 TEXHONOMMUECKOro coaepxaHus nog uud-
POBOW IKOCUCTEMON MOXHO NOHUMATL LMGPOBYIO CPeaY, COCTOSALLYI0 U3 OHNAMH-CEPBUCOB U NPOUNX
NPOrpaMMHbIX NPOAYKTOB, B3aMMOAONONHAIOWMX APYr APYra, NOCTPOEHHbIX MO NPUHLMNY B3aUMHOK
WHTErpaLyMm 1 npeanonaralowux npeaocTaBneHne NoNb30BaTENI0 WNPOKOTO CNEKTpa YCYr «u3 eau-
HOrO OKHa» 6€3 HeoHXOAMMOCTU NEePeKoUeHNs Ha APYTiX NOCTAaBLMKOB TakMX YCNyr UNn BBOAA
AONONHUTENbHbIX AaHHbIX ANA AOCTYNA K TOMY UAN HOMY cepBUCY. C 3KOHOMUUYECKON TOUKM 3PeHMs
LNPOBYIO IKOCMCTEMY MOXHO paccMaTpuBaTh Kak CBOEOGpa3HY0 6M3HEC-MOEeNb, HANPaBNEHHYIO
Ha paclmpeHne NepeuHs peanusyemblX TOBApOB M YCNYT Ans YAOBNETBOPEHUA 6ONbLIEro Yncna no-
TpeBHOCTel KNNEHTOB IKOCMCTEMDBI. BNM3Koe onpeaeneHne 3KOCUCTEMbI NPEANOXEHO U B JOKNaje
LIb P® «PerynuposaHue pUCKOB yuacTus 6AHKOB B 3KOCUCTEMAX M BNOXEHUIA B UMMOGUIM30BaHHbIE
aKTMBbI», B KOTOPOM M0/ 3KOCMCTEMOM NOHMMAETCA MOCTPOEHHAA Ha OCHOBE AHHbIX O KNWeHTax
COBOKYMHOCTb CEPBUCOB, B TOM UMCAEe NNATIOPMEHHDBIX PelleHWid, NO3BONAIWMX NOMb30BaTENAM
B PaMKax eMHOro npoLecca nofyyatb WNPOKUIA CNEKTP NPOAYKTOB W ycnyr.

[Opa3fio CNoXHee onpeaenuTb IKOCUCTEMY C NPABOBOW TOUKW 3pEHMUs, MOCKONbKY OpraHu3a-
LINOHHO 3KOCMCTEMA, KaK NPaBUNo, BbipaxaeTca B (hOPMUPOBAHNN MHOTONPOUNBHOTO XONAMHIA,
06beAMHAIOLLEr0 KOMNAHWN, OCYLECTBASIOWNE Pa3Hble BUAbI AEATENbHOCTH, MOAUNHSIOWNECS 3aUa-
CTYI0 pasHbiM NPABOBbIM PEXMMAM U PETYNATOPHbIM TPe6oBaHMAM (Hanpumep, «AHAEKC», B rpynny

% EBpasmilckas IKOHOMMUEcKas komuccus. (2021). 0630p «KoHkypeHmHoe (aHMUMOHOMObHO.) peaynuposaHue Ha yug-
poabix peiHkax». hitp://www.eurasiancommission.org/ru/act/caa/cpol/ konkurentpol/Documents/0630p.pdf

»  EBpasuiickas IKOHOMUUeckas komuccus. (2021, vionb 14). B npago EAIC eHecym u3mMeHeHus M0 OUeHKe cOCMOAHUS
KOHKYpeHuuu Ha yucpposbix pbiHkax. https://eec.eaeunion.org/news/v-pravo-eaes-vnesut-izmeneniya-po-otsenke-

@ BaHK Poccun. (2021, nioHb). Pezynuposaxue puckos yuacmus 6aHK08 8 IKOCUCMeMax U 60XeHUl 8 UMMOGU/IU306aHHbIe
akmuebl. https://chr.ru/Content/Document/File/123688/Consultation_Paper_23062021.pdf
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KOTOPOrO BXOAAT pa3NiuHble KOMMNaHNM, OCYLECTBAALME Pa3paboTKy 1 ynpaBneHue pasanuHbiMu
cepBucamn «SIHAeKcan).

Mo Hallemy MHEHMIO, KaK C TEXHNYECKON, TaK U C IKOHOMUUECKOI TOUEK 3PEHNS HeNb3s OTOXAe-
CTBNATb IKOCMCTEMY C NPOCTOI COBOKYMHOCTbIO OHNANH-CEPBMCOB. Pa3paboTuiK, KOTOPbIA BbIMYCTMN
HECKONbKO MOBUNbHBIX NPUNOXEHNIA, AAIOWNX AOCTYN K HECKONMbKNX Pa3HbIM CEpBUCAM, UK Pa3-
paboTumK, KOTOPbIA CO34aN OAHO NPUIOXKEHNE, 06bEANHSIOLEe B Ce6e HECKONbKO (YHKLMIA, elue
He SIBNAETCA BNAAENbLEeM IKOCUCTEMbI. B HEKOTOPOM CMbICNIE MOXHO CKa3aTb, YTO 3KOCUCTEMA — 3TO
NOHATME He KONNYECTBEHHOE, @ KAUECTBEHHOE, XOTS, 6€3yCNI0BHO, (haKTOP KONNUECTBA TOXE OMKEH
YUNTbIBATLCA.

l\cTopua pasBuTUS IKOCMCTEM YKa3biBAET, YTO B OCHOBE IKOCUCTEMbI BCErAA NEXUT KaKas-To
KnioueBas nnatdopma, BOKpYr KOTOpOil NPOMNCXOAUT (OPMUPOBAHNE AOMONHUTENbHBIX CEPBUCOB.
Hanpumep, 3kocuctema Google hopmupoBanach BOKpYr MoMCKOBOW cucTeMbl Google, a 3atem —
Ha 0CHOBe onepawnoHHoil cuctembl Android, 6naropaps kotopoit Google yaanoch cTatb paspa6or-
YMKOM OfHOI M3 Hambonee BOCTPE6OBAHHDBIX B MMpPE IKOCUCTEM HA 6a3e MOBUMbHbIX YCTPOMCTB.
B KauecTBe TaKoW KNIOUEBON MOXET BbICTYNaTb U Nnatdopma Ans nonyueHns HUHAHCOBbIX YCIYT.
lIMeHHO No3TOMY CO3AATENAMU IKOCMCTEM B OCHOBHOM CTAHOBATCA NGO KPYMHbIE NHTEPHET-KOMNa-
HUM, UMEIOLLLME B CBOEM PACTOPSKEHNN MONCKOBBIE CUCTEMbI, ONEPALMOHHbIE CCTEMbI U NOAO06HbIE
KntoueBble niatdopmbl, 160 KpynHble (MHAHCOBbIE yupexaeHus. NpumeuaTeneH B 3TOM CMbice
onbIT «C6epa», KOTOPOMY 3a KOPOTKMI CPOK YAANOCh CO3AATb ALCTBUTENLHO 3HAUMMYHO IKOCUCTEMY
LMpOBbIX NPOAYKTOB N0 COBCTBEHHbIM 6PEHIOM 3a CYET CBOETO K/IOUeBOro cepBica — 6aHKOBCKO-
ro — 1 Konnabopauun ¢ KpynHbiMK IT-kOMNaHusMuU, 061adaoWMMK HEOBXOANMbIM TEXHONOTYe-
CKWM OMbITOM.

MosBNeHNe IKOCUCTEM U TATOTEHUE KPYMHbIX UFPOKOB PbIHKA K IKOCUCTEMHON MOAENnu npea-
nonaraet, B CBOI0 Ouepenb, PeleHne BoNpoca 0 TOM, KakuM 06pa3oM JOMKHA 6biTb o6ecneyeHa
KOHKYPEHLMA Ha PbIHKaAX, HA KOTOPbIX NPeACTaBAeHbl IKOCUCTEMbI, AOMKHDBI NN ANS IKOCUCTEM 6bITb
NpeaycMOTPEHbI CMeuyMabHble OrpaHUUeHus, KoTopble o6ecneunnin 6bl PaBHYIO KOHKYPEHTHYIO
CPefly Ans 3KOCUCTEM 1 HE3ABUCMMbIX YUACTHUKOB PbIHKA C YY€TOM ONpeaeneHHOro pbIHOUHOTO npe-
NMYLLECTBA NEPBbIX Nepes BTOPbIMU.

TaK, B YACTHOCTM, BXHOI LENbl0 PErynupoBaHNA MOXET CTaTb HefOoNylieHe NCKYCCTBEHHOTO
«3aKpbITUA» IKOCUCTEM, NPU KOTOPOM CTOPOHHME NMOCTABLIMKM LUPOBDIX YCYT He UMEIOT BO3MOX-
HOCTM NPOABMTaTb CBOM TOBAPbI 1 YCAYTM HA NNATopMax KpyMHbIX MHTEPHET-KOMMAHNIA. YacTUUHO
[AaHHasA LUeNb MOXET 6bITb JOCTUTHYTA 3a CUET 3aKPeNIeHUs NPUHLIANA HeAUCKPUMUHALMOHHOTO A0-
CTyna K nnatghopmam, ynpasnsembiM KpynHbIMIA IKOCUCTEMAMM, @ TaKXKe MOBbILIEHUS NPO3PAYHOCTH
yCNOBUIA PYHKLMOHNPOBAHMA TaKUX NNAT(OPM, HaNPUMep 3a CUET PAcKPbITUS MPUHLMMOB PaHXM-
pOBaHMA NNatciopMm B TOI CTENeHM, B KOTOPOI 3TO NO3BONMT YAOCTOBEPUTHCA B KOPPEKTHOCTH pabo-
Tbl ANTOPUTMOB NNATGOPMbI.

Paccyaas 0 AONONHUTENbHBIX CNOCO6AX CAEPXKMBAHMA AHTUKOHKYPEHTHOTO MOTEHLMANa 3Ko-
CUCTEM, MOXHO Ha3BaTb HECKONMbKO BO3MOXHbIX MEXaHU3MOB, KOTOpble MOrYT 6biTb MCMONb30-
BaHbl ANA 3TUX Leneit: OT Hambonee paankanbHbiX (Hanpumep, 3aKOHOAATENbHOE OrpaHNueHue
AONYCTUMON PLIHOYHOW AONN ANA OTAENbHbIX BUAOB NNAT(HOPM) 40 MeHee PafuKanbHbix (Hanpu-
Mep, U3MEHeHMe MOPOroBbIX 3HAUEHUIA ANA COMMACOBAHUA CAENOK HA UM(POBBIX PbIHKAX B LENsX
YCUNEHNA NPEBEHTUBHOTO KOHTPONA HaJ MOHOMONM3aLMeN pbiHKa). TakKe MonesHol Mepoil Mor-
no 6bl CTaTb BHeapeHue «06ecneunTenbHbIX NPeABApPUTEbHBIX MEPY N0 AeNaM 0 HAPYLIEHUM aHTH-
MOHOMO/bHOTO 3aKOHOAATENbCTBA HA LNGPOBLIX PbiHKAX (Hanpumep, B BUAe TPe6OBaHNA NPUOCTa-
HOBWTb Te UNN MHble MPAKTUKK A0 BbIHECEHWUS PELIEHNS), NOCKONbKY HA TaKMX PbIHKAX B TeueHue
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CPOKa paccMOTPeHMs fiena MOTyT NPOM30MTH CTPEMUTENbHBIE U KapAMHA/bHbIE U3MEHEHUS, KOTO-
pble CBEAYT Ha HET MPUHATbIE PErynaTopoM Mepbl.

He 6ynyuu CTOPOHHUKAMU PafMKaNbHbIX W XKECTKUX PErynaTopHbIX Mep, 0C06eHHO Ha Lutpo-
BbIX PbIHKaX, NOMaraem B TO Xe BPems, YTo NOTPe6HOCTb PACLIMPUTL KOHTPOMb 33 IKOHOMUUECKOK
KOHLEHTpaLuen Ha Ut poBbIX pPbiHKAX Ha3pena ye AaBHO. Tekylias NPaKTUKa NOKa3biBaeT, UTo MHO-
rne CoBeplUEHHbIe paHee CAenKu, B TOM YNCEe N0 NPUOBPETEHNIO HEOONbLIMX, HO NEePCNEKTUBHBIX
CTapTanoBs B CPEAHECPOUHON NEPCreKTUBE NPUBEN K YCUIEHUIO PbIHOYHOTO NONOXEHUA KPYNHbIX
OHNanH-nnatdopm 3a cuet ob6beanHeHus (hyHKLMOHANA W NONb30BATENbCKUX AaHHbIX. Mpu 3TOM
B CUAY CYWECTBYIOWMX PETYNATOPHbIX MOPOrOB Takue CAENKW He Obinu NpeameToM PaccMOTpeHus
AHTUMOHONONbHbIX OpraHoB. Kak nokasano uccnegosaHue GegepanbHoil Toprosoil komuccum CLUA,
3a nepuog ¢ Hauana 2010 no koHel, 2019 roga nATb KpynHenwux uudposbix komnanuit — Alphabet,
Amazon, Apple, Facebook u Microsoft — coBepwunu 616 caenok, He noanexalux CornacoBaHuio
C perynaTopom® B pe3ynbrate MHOTUE NOTEHLMANbHbBIE KOHKYPEHTbI 6bIIM YCTPAHEHbI, @ NO3MLUN
NIMAEPOB PbIHKA BbINN LONOAHUTENBHO YCUAEHDI.

3aKJiyeHue

Takum o6pa30M, 0YeBUAHO, UTO B HaCTOHU.lMﬁ MOMEHT Ha 3dKOHOAATE/IbHOM U npaBonpume-
HUTE/IbHOM YpPOBHe Heobxogumo CKOHLEHTPUpPOBATb YCUINA Ha CO3AaHNK KOHKypeHTHOI}i cpepbl
B yCNnoBuAX pa3Butna Ll,l/l(prBbIX JKOCUCTEM, Ha CbOpMMpOBaHI/II/I HOBbIX NMOJAX0A0B K OLleHKe Bnnd-
HMA 3KOCUCTEM Ha PbIHOK. Henb3s MrHOpPMpOBaTb TO 06CTOATENbCTBO, UTO AMHAMUKA pa3BuTua
Ll,MCprBbIX PbIHKOB MHOIOKPATHO NpPeBblllaeT CKOPOCTb pa3pa60TK|/| NnoAxXoAALlero perynnpoBaHus,
no3Tomy bonee nepcneKTuBHbIM NPeACTaBNAeTCA CO34aHNe He NPaBUN KaK TaKOBbIX, a UHCTPYMEHTOB,
C NOMOLLbI0 KOTOPbIX MOXHO 6b1110 6bl onepaTtuBHO K rnéko pearnposatb Ha Te U1K UHble ﬂpOﬁﬂEMbI
Ha pbiHKe. Tem 6onee, yunTbiBan TEKyU.lMﬁ 3KOHOMUUECKUI Kpusuc B Poccuu, KOT0pbl|7| 6ecnpeu,e-
[EHTEH N0 CBOEMY XapaKTepy u Macuna6y, B CUNy Yero XecTtkue mepbl perynupoBaHna mMoryTt Ctatb
npenatctenem ana BOCCTaHOBNEHUA 3KOHOMUKK W apaanTalin 6M3Heca K HOBbIM ycnosuam B TeX
CCbean, rae peyb He UAET 0 XXU3HEHHO HeobxoauMmbIx 6narax u BbICOKOKOHLIEHTPUPOBAHHbBIX PbIHKAX,
d, HaNpPOoTuB, eCTb aKTUBHAA KOHKYPEHLNA, Tpe6y|om,aﬂ NOAAEPXKN U pa3BUTKA.
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