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AIMS AND SCOPE

The purpose of the Digital Law Journal is to provide a theoretical understanding of the laws that arise in Law and Economics
in the digital environment, as well as to create a platform for finding the most suitable version of their legal regulation. This
aim is especially vital for the Russian legal community, following the development of the digital economy in our country. The
rest of the world has faced the same challenge, more or less successfully; an extensive practice of digital economy regulation
has been developed, which provides good material for conducting comparative research on this issue. Theoretically, “Digital
Law” is based on “Internet Law", formed in English-language scientific literature, which a number of researchers consider as
a separate branch of Law.

The journal establishes the following objectives:

Publication of research in the field of digital law and digital economy in order to intensify international scientific interac-
tion and cooperation within the scientific community of experts.

Meeting the information needs of professional specialists, government officials, representatives of public associations,
and other citizens and organizations; this concerns assessment (scientific and legal) of modern approaches to the legal
regulation of the digital economy.

Dissemination of the achievements of current legal and economic science, and the improvement of professional rela-
tionships and scientific cooperative interaction between researchers and research groups in both Russia and foreign
countries.

The journal publishes articles in the following fields of developments and challenges facing legal regulation of the digital
economy:
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Legal provision of information security and the formation of a unified digital environment of trust (identification of sub-
jects in the digital space, legally significant information exchange, etc.).

Regulatory support for electronic civil turnover; comprehensive legal research of data in the context of digital technology
development, including personal data, public data, and “Big Data”".

Legal support for data collection, storage, and processing.

Regulatory support for the introduction and use of innovative technologies in the financial market (cryptocurrencies,
blockchain, etc.).

Regulatory incentives for the improvement of the digital economy; legal regulation of contractual relations arising in con-
nection with the development of digital technologies; network contracts (smart contracts); legal regulation of E-Commerce.
The formation of legal conditions in the field of legal proceedings and notaries according to the development of the digital
economy.

Legal provision of digital interaction between the private sector and the state; a definition of the “digital objects” of
taxation and legal regime development for the taxation of business activities in the field of digital technologies; a digital
budget; a comprehensive study of the legal conditions for using the results of intellectual activity in the digital economy;
and digital economy and antitrust regulation.

. Legal regulation of the digital economy in the context of integration processes.
. Comprehensive research of legal and ethical aspects related to the development and application of artificial intelligence

and robotics systems.

Changing approaches to training and retraining of legal personnel in the context of digital technology development; new
requirements for the skills of lawyers.

The subject of the journal corresponds to the group of specialties Legal Sciences 12.00.00 and Economic Sciences 08.00.00
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LLNOPOBOE NPABO
LIEJTU U 3A1AYM

Llenb 3neKTPOHHOrO XypHana «Llndposoe npaso» (Digital Law Journal) — co3panne AMCKYCCMOHHOM NNOWAAKM ANA OCMbIC-
NIeHUA B HAYYHO-NPAKTUYECKOI NNOCKOCTH Nieranu3auum uupoBbIX TEXHONOTMIA, 0COBEHHOCTEI 1 NEPCNEKTUB X BHEAPEHUS
B HOpMaTUBHO-NpaBoBOe nofe. 0CO6EHHO OCTPO 3Ta 3ajaua CTOUT Neped POCCUICKUM COOGLLECTBOM NPABOBEOB B CBS3M
C pa3BuTHEM LUdPOBOI IKOHOMUKM B Hawen cTpaHe. C 3TOM e 3afauelt CTanKMBAETCA M OCTaNbHOI MUP, pewas eé 6onee
UM MeHee ycnewHo. B mupe chopmmpoBanach 06WwMpHan NPaKTUKa HOPMATUBHOTO PErynMpPoBaHUs LMGPOBOI IKOHOMUKM,
OHa €T XOpowWNi MaTepuan Ana NPOBEAEHUs CPABHUTENbHbIX UCCNEAOBAHNA NO 3TOM Npo6nematuke. B Teopetuyeckom
nnaHe uudposoe NpaBo onupaetcs Ha CHOPMMPOBABLIEECA B AHIMOA3bIYHON HAYUYHON NTUTEPATYpe aKaJeMUueckoe Hanpas-
NEeHNe KNHTEPHET-NPaBO», KOTOPOE PAA UCCNefoBaTeNel PacCMATPUBALOT Kak OTAEMbHYH 0TPAC/b NpaBa.

3aayamu xypHana aBnswTCS:
= [y6nukauus uccnegosaHmii B 06nactv LMpoBoro npasa 1 LuGpoBoi IKOHOMUKM C LIENbI0 HTEHCUDUKALMN MEXAYHA-
POAHOIO HAYYHOrO B3aMMOLEICTBUS U COTPYAHUYECTBA B PaMKax HAy4HOr0 COOBLLECTBA IKCNEPTOB.
= YnoBneTBOpeHne MH(OPMALMOHHBIX NOTPEOHOCTEN CNEeLManucToB-NPodeccuoHanos, LOMKHOCTHBIX UL, OPraHOB rocy-
[ApCTBEHHOI BNACTY, NPeACTaBUTENeid 06LLECTBEHHbIX 0O BEAMHEHNN, MHbIX FPXAAH U OpraHM3aLMil B HAy4HO-NPaBO-
BOIA OLIEHKe COBPEMEHHBIX MOAXOA0B K NPAaBOBOMY PErynMpoBaHuio LUGPOBOK IKOHOMUKI.
= PacnpocTpaHeHne JOCTUXEHWA aKTyanbHOW HPURNYECKOM W IKOHOMUUECKOW MbICAW, Pa3BUTUE NPOdECcCMOHANbHBIX
CBSI3eM W HAYYHOTO KOONEPaTUBHOMO B3AUMOAENCTBUA MEXAY UCCNeA0BaTeNSMI U UCCIeA0BATENbCKUMM Fpynnamm Poc-
CUM 1 33pYBEXHDIX rOCyAAPCTB.
B xypHane ny6nukyoTca CTaTbil N0 CNeAYIOWNM HaNpaBNeHUAM pa3BUTUSA 1 3afayam, CTOALLMM Nepes HOPMaTUBHBIM pery-
NUPOBaHNeM LMPOBOI IKOHOMUKM.

1. HopmarnBHoe obecneuenmne MHOPMALMOHHOI 6e30MacHOCTH, (hOpMMPOBAHME eANHOI LMdPOBOIE Cpeabl foBepus (MaeH-
TUhMKaums Cy6bEKTOB B LM(POBOM NPOCTPAHCTBE, OBMEH OPUANUECKI 3HAUNMOI MHGOPMALMEN MEXAY HAMM U T. .).
HopmatusHoe obecneueHne 3neKTPOHHOMO rPawAaHCKoro 060poTa; KOMMNEKCHbIE NPaBOBbIe MCCNEf0BaHNsA 060poTa
LaHHBIX B YCNOBUSAX Pa3BUTUA LMGPOBLIX TEXHONOMNI, B TOM YnCe NepPCOHANbHBIX AAHHbIX, 06LWEAOCTYNHBIX AAHHbIX,
Big Data.

HopmaTusHOe obecneyeHne ycnoBui Ans coopa, XxpaHeHns 1 06paboTKM AAHHBIX.

HopmarueHoe o6ecrneyeHine BHEAPEHUS U UCMOJb30BAHNMS NHHOBALMOHHDIX TEXHONMOTMIA Ha (DUHAHCOBOM pbiHKe (Kpun-

TOBAIIOThI, GNOKYENH 1 Ap.).

HopmaTuBHOe CTUMYNNUPOBaHWE Pa3BuTUS LUGPOBOI IKOHOMUKM; NPABOBOE PErynMpoBaHue OrOBOPHBIX OTHOLIEHWIA,

BO3HUKAIOWYX B CBA3M C Pa3BUTUEM LMDPOBLIX TEXHONOTMIA. CeTeBble AOTOBOPbI (CMAPT-KOHTPaKTLI). MpaBoBoe perynu-

POBaHUe 3NeKTPOHHON TOProBNN.

. DopmupoBaHMe NPaBoBbIX YCNOBUN B Chepe CyAO0NPOU3BOACTBA M HOTApMaTa B CBA3N C Pa3BUTIEM LUGPOBON IKOHOMUKM.

O6ecneyeHne HOPMATUBHOTO PerynupoBaHns LUGpPOBOro B3aNMOAENCTBUA NPeANPUHUMATENbCKOTO CO0BLLECTBA 1 ro-

CyAapcTea; onpepenexne «uugpoBbix 06HEKTOB» HANOTOB U pa3paboTka NPaBOBOMO PEXUMa Hanoroo60KeHNs npen-

NPUHUMATENbCKON AEATENbHOCTU B chepe LMdpOoBbIX TexHONOrMIA. LIGpoBOI BIOAKET; KOMNIEKCHOE MCCnefoBaHue

NPaBOBbIX YCNOBUI UCMONb30BAHNA PE3YNbLTATOB MHTENNEKTYaNnbHON AEATENbHOCTI B YCNOBUAX LUGPOBOI IKOHOMUKY.

LincdpoBas IKOHOMUKA 1 AHTUMOHOMOMbHOE PerynupoBaHue.

HopmaTuBHOe perynupoBaHue LndpoBoit IKOHOMUKOI B KOHTEKCTE MHTETPALMOHHBIX NPOLECCOB.

KomnnekcHble MccnefoBaHNs NpaBoBbIX 1 3TUYECKNX aCMEKTOB, CBA3AHHDBIX C Pa3paboTKoN M NPUMEHEHUEM CUCTEM CKYC-

CTBEHHOTO WHTENNEKTA U POHOTOTEXHUKM.

10. i3meHeHne NOAXOA0B K NOAFOTOBKE M NEPenoAroToBKe PUANYECKNX KafPOB B YCIOBUSAX Pa3BUTUA LNGPOBbIX TEXHONO-
ruit. HoBble Tpe60BaHMA K HaBbIKaM M KBanuuKaLum lopucTos.

TemaTuka XypHana COOTBETCTBYET rpynne cneuuanbHoctein «lOpupnueckme Hayku» 12.00.00 n «IKOHOMUUECKINE HAYKMY

08.00.00 no HomeHKnatype BAK.

B )XypHane ny6nukyloTcs cTaTbit Ha PYCCKOM W aHIMUIACKOM SI3bIKaX.

YYPEQIUTESTb, U3LATESIb:

NHo3emues Makcum liropesuy
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HAPYLLEHWUE UCKNOYUTENBHBIX
[PAB B CETW UHTEPHET:
CPABHUTE/IbHbIW AHAJIU3
PErY/IMPOBAHIA 10 BONPOCY
[TPUMEHMOTO MPABA

A.N. TuyHoBa

BcemupHas opraHM3aLa WHTENNeKTYanbHOM COBCTBEHHOCTH
1211, WBenuapus, XeHesa, an. KEnomoaT, 34

AHHOTaUWA

Kak npaBuno, BONPOCbl OnpeaeneHnsa NpUMeHMMOro Npasa B Clyyae HapyLweHus MCKAIUUTENbHbBIX NPaB B CETU
WHTEPHET paccMaTpuMBaLOTCA NOA NPU3MON TPAAMLIMOHHOMO NOAXOAA, He YunTbiBas cneunduky cet HTepHeT
KaK feLleHTpanu30BaHHON W TPAHCTPaHUUHOM CeT. [laHHbI (haKT BreueT HeOBXOAMMOCTb KPUTMUECKN nepe-
OCMBICTIUTb M aKTyanu3upoBaTh CYLWECTBYOUME NOAXOAbI, KAacaloWmecs onpeseneHns NPUMEHNMOro npasa.
MpeaMEeTOM UCCNenoBaHMs BbICTYNAIOT 0CO6EHHOCTM ONpeaeneHns Npaea, NPUMEHUMOTO K YCTaHOBREHUIO (hak-
Ta HapyLIeHUs UCKNIUUTENbHBIX NPaB, @ Tae NpaBa, NPUMEHNMOTO K CMOCOHAM 3aLyuTbl.

ABTOp aHanM3uUpyeT aKTbl Pa3MUHOMO YPOBHA (BepHCcKan KOHBEHLWA, 3aKOHOAATebHble aKThl EBponeicko-
ro coto3a, Poccuitckoint Megepauun, Lseuapun, Kutaiickoit HapogHoi Pecry6nmkm, akTbl «MATKOro npasa)
W NPUXOANT K BbIBOAY O TOM, UTO aKTbl «MATKOFO NpaBa» COAEPXAT NPeanoxeHus no 6onee AeTanbHOMY pery-
NUPOBaHMIO paccMaTpUBaeMblX BOMPOCOB, HO B CUAY CBOEW NPUPOALI He ABNAKTCA 0683aTeNbHbIMU AN NPaBo-
npumMeHnTENs. BbiABMIaeTCs NPeAnoXeHne 0 He06XO[UMOCTI onpeeneHus Ha TEOPETMUECKOM YPOBHE YCo-
BUW, KOTOPbIM JOMKEH COOTBETCTBOBATb BbI6OP CTPaHbI, B OTHOLIEHMM KOTOPOIA UCTLLOM UCMPaLLMBAETCA 3aLuTa
B C/lyuae HapywWweHMA UCKNIOUNTENbHBIX NPaB B ceTU NHTepHET. Tak, UCTLY CnepyeT BbiGUpaTh CTpaHy, rae no-
CNeACTBUA HapylWeHNs ANs Hero Hambonee owyTMMbI. Takke BaXHO NPefoCTaBUTb CTOPOHAM BO3MOXHOCTD 3a-
KMIOUUTb COrnalleHne o Bbibope NPUMEHMMOrO NPaBa B OTHOLWEHWN CNOCO60B NPABOBON 3aWThl NOCNE BO3-
HWKHOBEHMUS CMOPa, YTO NOBbLICUT NPABOBYIO ONPEAENEeHHOCTb MPABOOTHOLEHMIA.

Knioyesble cnosa

I0pPUCANKLNA, NPUMEHUMOE NPABO, HAPYLIEHWe UCKNIOUNTENbHbIX Npas, HTepHeT

KoHdpnukr untepecos ABTOp €0061La€eT 06 OTCYTCTBUM KOH(NMKTA NHTEPECOB.
(duHaHcupoBaHue liccnepoBaHme He MMeNo CNOHCOPCKOW NOAAREPXKKY.

[Ana uuTnpoBaHua TuyHoBa, A. U. (2022). HapylieHue UCKNIOUMTENbHBIX NPaB B CETU WHTepHeT:
CPaBHUTENbHBIA aHANM3 PErynMpoBaHMA MO BOMPOCY MPUMEHWUMOrO MpaBa.

Moctynuna: 13.04.2022, npunsTa B nevatb: 10.06.2022, onyb6nukosaHa: 30.06.2022
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ARTICLES

INFRINGEMENT OF EXCLUSIVE RIGHTS
ON THE INTERNET:

A COMPARATIVE ANALYSIS OF
REGULATION ON THE APPLICABLE LAW

Alla l. Tiunova

World Intellectual Property Organization
34, Colombettes Path, Geneva, 1211, Switzerland

Abstract

The issues on applicable law in cases of infringement of the exclusive rights on the Internet are usually consid-
ered through the traditional approach, while the specifics of the Internet as a decentralized and cross-border
network are not taken into account. This fact urges to critically rethink and update existing approaches on the

applicable law. The subject of the study is the peculiarities of the law applicable to establishing the fact of
infringement and the law applicable to the choice for remedies.

The author analyzes acts of various levels (including the Berne Convention, legislation of the European Union,
the Russian Federation, Switzerland, the People’s Republic of China, soft law initiatives) and concludes that
soft law initiatives contain proposals for more detailed regulation, but due to their nature they are not binding
on the law enforcer. It is necessary to define the conditions which the choice of the country for which a person

claims protection should correspond to. Thus, the plaintiff should choose the country where the resulting harm

for that person is more significant. What is also important is to provide the parties with the opportunity to

choose applicable law for remedies after the dispute occurs that will increase legal certainty of legal relations.
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Beeaenue

C moMeHTa co3faHua NHTepHeTa B 1983 rofy XM3Hb UeN0BeUECTBa KapAuHaNbHO M3MEHWUNACh,
W NUWb Manas 4acTb NOAe Morna NpeacTaBUTb cebe TOrda, HACKOAbKO Mbl BynemM 3aBUCETb
T [HTepHeTa. B HAaCTOALMIA MOMEHT Mbl MOXEM HabNoAaTh NePexod MHOTUX YCAYT W 3aHATUIA OH-
nanH — o6pa3oBaHue, TPEHUPOBKM, TenemeanLHa, MapKeTNNenchl, OHNANH-KNHOTeATPbl U Ap.
Katanusatopom Takoro nepexoga crana B Tom uucne naigemus COVID-19, Tak Kak B Nepuoj KapaH-
TWHA 6ONbLIYIO YaCTb BPEMEHN NI0AN NPOBOAUNN B BUPTYanbHOM MUpe. Py 3TOM Nepexof B OHNamlH
CONPOBOXAAETCA POCTOM CO3JaHUA M UCNOMb30BAHWUA 06BEKTOB UHTENNEKTYANbHOW COBCTBEHHOCTH
(pa3paboTka nporpamMm U NPUNOXKEHUNA, aKTUBHOE MPO/IBIKEHNE TOBAPOB HA MapKeTNNencax, «an-
[KUTANU3aLus» 06bEKTOB UCKYCCTBA B BIUAE OHMANH-BbICTABOK, INEKTPOHHBIX 6MBAMOTEK 1 Ap.).

IHTepHET MO CBOEW CYWHOCTU ABNAETCA AELEHTPANM30BaHHONW W TPaHCrPaHWUYHON Cce-
Tbl0, UTO [ieNaeT HEBO3MOXHbIM YCTAHOBNEHME TEPPUTOPUANbHBIX TPaHNL, B BUPTYaNbHOM Npo-
CTpaHCTBE B TPAAWULNOHHOM MOHUMAHMW. ECAN HApyLWeHUe UCKNIOUUTENbHOMO NpaBa Ha 06beKT
WHTENNEeKTYanbHON CO6CTBEHHOCTM MMEET MeCTo B MIHTepHETe, TO OHO NPOUCXOAMUT KHUIE U Be3-
Ae» 0HOBPEMEHHO, UTO BbI3bIBAET TPYAHOCTU B ONpefeNeHUn MecTa CoBeplIeHUs AeCTBUI, Ha-
pylatoumx npaBa, U Mecta HacTynneHus spefa. bonee Toro, ncnonb3oBanue MHTepHeta genaet
cnopbl 6onee «MHTEPHALMOHANbHBIMIY, MOCKONbKY BEPOSTHOCTb TOFO, UTO CTOPOHaMU cnopa 6y-
AYT NNLA M3 Pa3HbIX PUCAMKLNIA, 3HAUMTENbHO Bbile. TakUM 06pa3oMm, BONPOCH onpeaeneHus
NPUMEHUMOrOo NpaBa B CMOPAX 0 HAPYLWEHUM UCKNIOUMTENbHbIX NPaB B CETU WHTEPHET He TONbKO
He TepAloT CBOEM aKTYanbHOCTU U AMCKYCCMOHHOCTH, HO U TPe6YIOT NepecmMoTpa CyLecTBYoLWMUX
npaBun ncxoaa U3 cneundukmn HTepHeta.

TpaguLMOHHO BbIAENAIOT TPU BUAA OPUCANKLMM:

(1) cynebHas wpucankuus (aHrn. jurisdiction to adjudicate), B yaCTHOCT NOAHOMOUME rocyaap-
CTBa PaccMaTpUBaTh ONPEAENEHHbIN COP € yUacTUeM KOHKPETHBIX CTOPOH;

(2) npeanucbiBatowas topucankuma (aum. jurisdiction to prescribe), B 4acTHOCTU NOMHOMO-
une rocyaapcTBa NPUHUMATb HOPMATUBHO-NPABOBbIE aKTbl M MPUMEHSTD UX B CyAe6HOM npoLecce;

(3) npuxyauTenbHas pucaukums (aurm. jurisdiction to enforce), B YaCTHOCTU NOTHOMOUME FOCY-
[apCTBa NPUBOANTL B UCNONHEHNe cyfebHble pewenus (Aman, 2014; Savelyev, 2020).

MpeamMeToM HACTOSALEr0o WCCNeA0BaHUA ABNAETCA WUCKNIOUMTENbHO BTOPOM BUA OPUCANKLUN,
B PaMKax KOTOPOW pa3peluaeTca BONPOC onpeaeneHus npumeHMoro npasa. NpaBo MHTENNEKTYanb-
HOW COBCTBEHHOCTM W MEXAYHAPOAHOE YACTHOE NPABO TECHO B3aWMOCBA3aHbI, MPUUYEM NocneaHee
BCTYMAET B «UFpy», €CNU CNOP BK/IOUAET NHOCTPAHHbIN INEMEHT'.

B poccuitckoit n 3apy6exHoit nutepartype BOMPOChI ONpefeneHns NPUMEHUMOro npaBa K Ha-
pYLIEHMAM UCKMIOUNTENbHBIX NPAB XOPOLWO M3yueHbl. OfHAKO MCCNeAoBaHUs B YKa3aHHOM cdepe,
KaK NpaBuno, OPUEHTUPOBAHbI NPEUMYLLECTBEHHO HA «TPAAIMLIMOHHBIEY HAPYLIEHUS U HE OTPaXaKT
cneumduky ux cosepuexus B cet UntepHer (Krupko, 2018; Krupko, 2021; Schack, 2009). limeHHo
NO3TOMY CYLLEeCTBYIOLME NOAXOAbI TPEOYIOT KPUTUUECKOTO NePeoCMbICNEHNS U aKTYann3aLmm, B uem
1 3aKNIOYAETCS LieNb MCCNEf0BaHMA.

MpeAMeTOM WUCCNefoBaHUA BbICTYNUAM OCOBEHHOCTM onpedeneHus npasa, NPUMEHUMOTO
K HapywWeHUAM UCKNIUMTENbHbIX NPaB Ha 06DBEKTbl MHTENNEKTYaNbHON CO6CTBEHHOCTH B CETH
NHTepHeT. MpoBefeH CPaBHUTENbHbIA aHaNKU3 PeNeBaHTHbLIX NONOXEHWI aKTOB Pa3NNUHOTI0 YPOB-
HA: MEXAYHAPOAHOro (B YaCTHOCTU, BEPHCKON KOHBEHLMM), PErMOHANbHOTO M HALMOHAbHOIO

' Bennett, A, & Granata, S. (2019). When private international law meets intellectual property law — A guide for judges.
World Intellectual Property Organization. https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1053.pdf
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ypoBHeli (3akoHoaTeNbHbIX aKTOB EBpOneiickoro cot3a, Poccuiickoi Gepepauun, Lseiuapuin,
KuTaickoit HapogHom Pecny6nv|K|/|), a TaKXe aKTOB «MATKOro npaBa» (I'IpI/IHLLI/IrIOB CLIP,
MpuHUUNOB AMEPUKAHCKOTO IOPUAMYECKOr0 UHCTUTYTA (ALI), Knotckux PYKOBOAALMX MPUHLN-
nos 1 Ap.). Takxe NpoaHanu3npoBaHbl CYIIECTBYIOWMUE B JOKTPUHE NOAXOAbI, KAacalolnecs 0co-
GeHHOCTEl onpefeneHus NPUMEHMMOr0 NpaBa NpyU HapylWeHUSX UCKNIOYMTENbHbIX NPaB B CETH
WHTepHer.

MeTogonornueckyto 0CHOBY UCCNEA0BAHMSA COCTaBUAN 06LWMe U CreLuanbHbie MeTOAbI, B YaCTHO-
CTU METO 06LEeHAYUHOr0 JUANEKTUUECKOro aHanu3a, KOMNAEKCHOTO U CUCTEMHOTO aHann3a, CUH-
Tesa, UHOYKLUM 1 JenyKuum, a TakKe MeTofbl CpaBHUTENbHOTO NpPaBoBefeHNs, CTPYKTYPHO-Noruye-
CKMiA M hOPMANbHO-IOPUAINUECKMIA.

Jlnckyceuns

Onpep,eneHme NPUMEHUMOrO Npasa K HapyLeHUAM UCKNIUYNTENbHbIX NpaB B ceT IHTepHeT pe-
FYNNUPYyeTca akTamun pasnnyHoro ypoBHA u IOpMﬂMHGCKOI;I CUnbl, KOTOPblE YCNTIOBHO MOXHO pa3fennTb
Ha TPpw rpynnbl: akTbl MeXAYHAPOAHOIro YPOBHA, aKTbl PErMOHA/IbHOI0 N HaLMOHA/IbHOIO ypOBHGI?I,
adKTbl «KMATKOT0 npaBa».

AKTbI MEXAYHapPoAHOIro ypoBHA

B HacToslee BpeMs OTCYTCTBYET MEXAYHapOAHO-NPABOBON aKT, KOTOPbIA bl 3aKpPennsn mexa-
HU3M OnpefeneHus NMPUMEHUMOro npaBa B paccMaTpuBaeMbix Ciyuasx. CywecTBYHOT pasnnyHble
aKTbl MeX[yHapoAHOro YacTHOro MpaBa, YaCTMYHO 3aTparuBaroline BOMPOChl UHTENNEKTYaNbHON
COHCTBEHHOCTY, U HA0BOPOT — COOTBETCTBYIOLME aKTbl B Chepe MHTENNEKTYanbHON CO6CTBEHHOCTH,
B KOTOPbIX KPaTKO YMOMWHAKTCA BONPOChI ONPefeNneHns NPUMeHMMOro npasa B Clyyae BO3HUKHO-
BEHMSA CNOpa C y4yacTUeM WHOCTPAHHOTO 3NeMeHTa.

Ha MmexgyHapofgHOM ypoBHe NMPUHATHI lAAarckas KOHBEHUMA O COMMaleHusX O Bblbope cyaa
(2005 .)? 1 Taarckue NPUHLMMDbI, KACAKOWMECA BbIGOPA NPaBa B MEXAYHAPOAHbIX KOMMEPUECKMX f10-
rosopax (2015 .)%. OnHaKo NepBbii aKT KacaeTca BbIGOpa cyaa (a He NPUMEHNMOro Npasa), a BTOPO
aKT perynupyet BONpoCbl NPUMEHUMOTO NpaBa, CBA3aHHbIE C JOTOBOPHbIMU OTHOLIEHUAMU CTOPOH,
B TOM YMC/e B Clyyae HapyLeHWUs [OrOBOPHbLIX 0653aTenbcTs. Takum 06pa3oM, YKasaHHble aKTbl
He OTHOCATCA K NpeaMeTy UccnenoBaHus.

Jlo cux nop akTyanbHbIM ABASAETCA BONPOC O TOM, COAEPKMT N bepHCKas KOHBEHLMA 06 oXpaHe
NUTEPATYPHBIX 1 XYJOKECTBEHHbIX NPou3BeneHni (1886 r.)* KONIM3NOHHbIE HOPMbI, TPUMEHUMbIE
B OTHOLIEHUM 06BEKTOB aBTOPCKUX NPaB. PacCMOTPUM CTaTbio 5(2), KOTOPas MacuT: «...06beM oXpa-
Hbl, @ TaKXe CPeACTBa NPABOBOM 3aWKUTbl, NPeAOCTaBAAEMbIe aBTOPY ANA 3alnTbl CBOUX NpaB, pery-
NUPYIOTCA UCKNKOUUTENBHO 3aKOHOAATENbCTBOM CTPaHbI, FAe NCNPALLMBAETCA 3aLuTar.

Ha npotaxeHun nouti 140 neT cylecTBoBaHNsA bepHCKoil KOHBEHLMM chopMUpOBaNUC fBe Npo-
TUBOMONOXHblE NO3ULMM OTHOCUTENBHO NPUPOALI YKA3aHHOM HOPMDbI.

MpeactaBuTENM NEpBOM MO3ULMM MONAraloT, UTO YKa3aHHAA HOPMaA SBNSETCA KOMMM3UOHHOW
(Hoffmann & Kropholler, 2001). Mpu 3T0M HekoTOpble U3 HUX, B YacTHOCTM r-H C. [IX. Laadcma,

2 Convention on Choice of Court Agreements, June 30, 2005, 44 I.L.M. 1294,
3 Principles on Choice of Law in International Commercial Contracts, Mar. 19, 2015, https://www.hcch.net/en/instruments/
conventions/full-text/2cid=135

“  Berne Convention for the Protection of Literary and Artistic Works, opened for signature Sept. 9, 1886, 1161 U.N.T.S. 30 (as
revised at Paris on July 24, 1971, and amended in 1979).
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OTMEUatT, YUTO HOpPMa MMEET 1BOMCTBEHHYI0 NMPUPOAY, YCTAHABNNBASA KAK HALLMOHAMBHDIA PEXUM, TaK
" NPUHLMN ONpefeneHus npumeHumoro npasa (Schaafsma, 2008).

Bmecte ¢ Tem ucnonb3oBaHHas B bepHCKol KoHBeHLUM hopmynupoBka «the laws of the coun-
try where protection is claimed» npuBOAMT K BO3HUKHOBEHMIO Pa3NMUHbIX BAPUAHTOB TONKOBaHUS
HOPMbI. B UaCTHOCTM, MCCNEROBaTENM BbICKA3bIBAIOT TOUKM 3PEHUS, UTO 3aNIOKEHHDIN B CTaTbe MpPUH-
LN MOXHO UHTEPNpPETMPOBATh Kak:

(1) 3aKoHopaTenbCTBO CTpaHbl, e nponsowno Hapywenue (lex loci delicti);

(2) 3aKoHOaTeNbCTBO CTPaHbI, Fe paccMaTpUBaAETCA cyaebHbIiA cnop / nopa uck (lex fori); unu

(3) 3aKkoHOAaTeNbCTBO CTpaHbl, B OTHOWEHMM KOTOPOW McmpawuBaerca 3awmta (lex loci
protectionis) (Lucas, 2005).

CTOPOHHUKM NPOTUBOMONOXKHON TOUKW 3peHUA MONAraioT, UTo 3aKpenneHHas B BepHCKON KOH-
BEHLMW HOPMA He SIBMSETCA KONAWU3WUOHHOW MO CBOEI NMPUpoJe; OHA HanpaBeHa Ha yCTaHoBne-
HWe HaLMOHANBbHOIO PeXNMA. YKa3aHHbIi TE3UC HAXOAUT NOAAEPKKY B paboTax Kak eBpPONenckux
(Boschiero, 2009; Schack, 2008; Xalabarder, 2002), Tak 1 OTeueCTBEHHbIX UcCnenoBaTeneil. B yacTHo-
cti, C.U. Kpynko nuwet: «COBOKYNHOCTb NPeANUCAHNA CT. 5 BepHCKO KOHBEHLMW 3akpennset
NPefOCTaBNEHUE HALMOHANBHOTO PeXMMa NPOU3BEAEHNAM MHOCTPAHHbIX AaBTOPOB BO U36eXaHue
nx anckpumuHaumm (ct. cr.5 (1), 5 (3)) n ycTaHaBnMBaeT HE3aBUCUMOCTb HALMOHANbHBIX MHTENNEKTY-
anbHbIX NPaB ApYr OT Apyra i OT Kakux-nu6o hopmanbHoctein» (Krupko, 2018).

3aCNy)XMBAET BHUMAHNA TaKKe MHeHWe 0 TOM, UTO 3aKpensieHHbIi B cTaTbe 5(2) BepHCKON KOHBEH-
LMW HALMOHANbHBINA PEXIM OFPaHMUNBAET YCMOTPEHME 3aKOHOAATENS NPU UMMIEMEHTALUN HOpM
06 onpegeneHny NPUMEHMMOTO NpaBa B HALLMOHANbHOE 3aKOHOAATENbCTBO. HauMOHanbHble Koniu-
3WOHHbIE HOPMbI, KOTOPblE MOAYNHAIT TPE6OBAHNSA MHOCTPAHHbIX aBTOPOB O HAPYLIEHUM UX UCKAIO-
UNTENbHbIX NPaB NpaBKUIaM, OTNUUHBIM OT NPUMEHUMbIX B OTHOLIEHUM «OTEUECTBEHHBIX» aBTOPOB,
BPAA Nn 6yayT COOTBETCTBOBATH CTaTbe 5(2), NOCKOMbKY B TAKOM Clyuae OHU He byayT obecneunsarb
HaLLMOHANbHBIIA PEXMM UHOCTPAHHbIM aBTopam (Basedow, 2010). IHOI BbIBOA MOXHO 6bIN10 6bl Cae-
natb B Cyuae BbI6Opa MPUMEHMMOTrO NpaBa CTOPOHAMM HA OCHOBAHMM COMALIEHUS MEXAY HUMMU,
TaK KaK pa3nuuue B NOAX0Ae K OTEUECTBEHHbIM U MHOCTPAHHbIM aBTOPaM BbiTekano 6bl 3 cornalue-
HWS CTOPOH, @ HE U3 KroCyAapCTBEHHOTO YCTAaHOBNEHUAY.

BbiBOZ O TOM, UTO CTaTbel 5(2) BepHCKOI KOHBEHLNM He ABNACTCA KOMNU3UOHHOIR HOPMOW, MOXHO
KOCBEHHO CAienaTb Ha ocHoBaHuu pelenna Cyaa EBponeiickoro cotosa (anm. Court of Justice of the
European Union) no peny Tod’s SpA and Tod’s France SARL v Heyraud SA. (2005), KOTOPbIii yCTaHOBMA:
«Kak cnegyet u3 cratbu 5(1) bepHCKON KOHBEHLMN, LieNblo 3TON KOHBEHLUW SBNSIETCA He onpefene-
HWe NPUMEHNUMOTO NPABa B OTHOLIEHUM OXPAHbI TUTEPATYPHbIX U XYAOKECTBEHHbIX MPOU3BEAEHWIA,
a YCTAHOBMEHMNe, KaK NPaBUNO, CUCTEMbI HALMOHANbHOIO PEXNMA, OTHOCALLErocs K Takum npomsse-
AeHNAM», HeCMOTPA Ha TO UTO BbIBOA Cy/a KAcaeTca CTaTbi 5(1), OH 06BACHSAET LeNeByio HanpaseH-
HOCTb BepHCKOW KOHBEHLIA, UTO MOXET 6bITb UCMIONb30BAHO ANS TONKOBAHUSA CTaTby 5(2).

K aHanormuHomy BbIBOAY MPUXOAAT W OTEUYeCTBEHHble CyAbl. Tak, Cyn MO WHTENNEKTYanbHbIM
npaBam B OFHOM W3 AeN MOCUNTaN, UTO CCbINKA CYA0B HIKECTOALMX WHCTAHLMI HA HOPMY CTATbit
5(2) bepHCKOW KOHBEHUMM KAK HA OCHOBaHWE A7 MPUMEHeHMA 3aKOHOAATeNbcTBa POCCMIACKOI
(Mepfepaumm K NpaBOOTHOLIEHUAM, CBA3AHHBIM C YCTAHOBNEHMEM NPaBoobnajarens NporpaMMHoro
obecneueHmns, 0CHOBaHA HA OLIMGOUHOM TONKOBAHNN CMbICNA JAHHOI HOPMbI. [0 MHEHMIO cyAa, npu-
BeieHHbIMU HOPMAMI YCTAaHOBNEH NPUHLMN NPUMEHEHNS «HALMOHANbHOTO PEXWUMa» B OTHOLIEHUM
npas, KOTOPbIMI aBTOPbI NOMb3YIOTCA B CTPaHax Co03a, KPOMe CTPaHbl MPOMCXOXAEHNS NPon3Bese-
HuA (NYHKT 1), a TaKKe NPaBWIO, B COOTBETCTBIN C KOTOPbIM OCYLIECTBIEHNE ITUX NPAB He CBA3AHO

5 Case C-28/04, Tod’s SpA and Tod's France SARL v. Heyraud SA, 2005 E.C.R. |-05781.
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C cobniofeHnem Kakux-nn6o (hopmanbHOCTeN B CTPaHe, He ABMAKOLENACA CTPAHOW NPOMCXOXIEHUS
nNpou3BefeHns (U3bATHE U3 MPUHLMNA KHALMOHANBHOTO PEXUMa»). TaknM 06pa3oM, paccMmaTpu-
Baemas CTaTbsi HE COAEPXMT MaTepuanbHO-NPaBOBbIX HOPM, ONPEAeNAIOWMUX NPUMEHUMOE NPaBO
NpW YCTAHOBNEHMM AaBTOPCTBA U NPUHAANEXHOCTI UCKNIOUUTENbHBIX NPaB Ha NPOU3BEAEHNE, a NpU-
MEHNMOe NPaBo, B CBOIO OUEPEfb, [OMKHO ONPefensTbCs Ha OCHOBE KOMNMNU3MOHHbIX HOpM®.

CnenyeT cornacuTbCs C MHEHUEM O TOM, UTO COOTBETCTBYHOLIME NONOMEHUS BEpPHCKOI KOHBEHLMN
He MMEKT KOMNU3NOHHYI0 NPUPOAY, B CBA3M C YeM YKa3aHHBIN aKT He MOXET 6bITb MCNONb30BaH B Ka-
yecTBe OPUEHTUPA AN ONpPeAeNeHns NPUMEHMMOTO NPaBa B BONPOCaX, BOSHUKAIOLMX NPK HapyLue-
HUW UCKNKOUNTENbHBIX NPAB B CETU NHTEPHET.

AKTbI PErMoHaNbLHOIO M HALLMOHA/ILHOTO YPOBHEH

Haubonee penpe3eHTATUBHLIMM C TOUKM 3pPEHUS MeXaHWU3Ma ONpefeneHns NpUMeHUMO-
ro npaBa B Clyyasix HapylleHUs WCKNIOUMTENbHbIX NPaB ABASAIOTCA akTbl EBpONEAcKoro cotosa.
PernameHT (EC) N° 864/2007 o npase, NOANEXALLEM MPUMEHEHUI0 K BHELOrOBOPHBIM 06M3aTeflb-
cream (nanee — PernameHT Pum I1) ABNSETCA OCHOBHBIM aKTOM, COlEPXALLMM HOPMbI, NPUMEHUMbIE
K BHEOrOBOpPHbIM 0653aTenbCcTBaM, B TOM UMCe BO3HUKAIOWMM B pe3ynbTaTe HapylleHUs npas
NHTENNeKTYaNnbHON CO6CTBEHHOCTY (CTaTbs 8). MoxHo o6asuTb, uto Pernament (EC) N© 1215/2012
0 NOACYAHOCTY U NPU3HAHWN W UCMIONHEHNN CYAeBHbIX PeLleHnid o TPAXAAHCKAM 1 TOProBbIM fe-
nam (PernameHT Bpioccenb | bis)® yctanasnusaet npasuna cyaebHoi opucankuun (jurisdiction to
adjudicate), B To Bpema kak Pernament (EC) N° 593/2008 o npase, NoAnexallem npuMeHeHuio K fo-
roBOpHbIM 0653aTenbcTBam (PernameHT Pum 1)° pernameHTupyeT onpesenexune npasa, NPUMEHNMOrO
K [l0rOBOPHbIM 06513aTeNbCTBAM MO rPaXAaHCKIUM 1 TOPrOBbIM enam.

PerynupoBaHue PernameHTa Pum Il 0XBaTbiBAET LINPOKUIA CNEKTP 06HEKTOB UHTENNEKTYaNbHOM
COBCTBEHHOCTY, BKMOUAs 06BEKTbI aBTOPCKUX 1 CMEXHDbIX MPaB, 6a3bl aHHbIX, OXPaHAEMbIE B paM-
Kax pexuma sui generis, a Takie 06beKTbl MPOMbIWEHHON COBCTBEHHOCTI (06BEKTbI MATEHTHbIX
npas, CPeACTBA MHAMBUAYANU3aLLAN). B KAUECTBE OCHOBHOTO NpaBu/a ONpeaeneHns NpUMeHNMOro
npaBa B CNyuae HapyweHNs MCKIOUNTENbHbIX NPaB PernameHT ycTaHaBnuBaeT npuHuun lex loci pro-
tectionis, 03HaualWNiA, YTO NPUMEHUMbIM NPABOM JOMKHO BbICTYNATb NPaBO CTPaHbI, ANs KOTOPOK
(B OTHOWEHMK KOTOPOW) McnpalnBaetca 3auwTa (ctatba 8(1)). BaHo 06paTuTh BHUMaHME Ha (op-
MYNUPOBKY CTaTbl Ha A3blke opurnHana — «the law of the country for which protection is claimed»,
KOTOpas OTnMuaeTcs oT OPMYNNPOBKM, CONEPHAILECa B paHee YNOMAHYTON BepHCKOI KOHBEH-
unn, — «the laws of the country where protection is claimed». icnonb3oBaHHasi B PernameHTe Pum |
lopuanueckas TeXHUKa 6onee yaauHa, NOCKONbKY OfHO3HAUHO 3aKpennseT npuHumn lex loci protec-
tionis u He OCTaBNAET MeCTa AN Pa3NUUHBIX MHTEPRPEeTaLUil.

B OTHOWWEHNUN NpaB Ha 06BEKTbI UHTENNEKTYaNbHOWM COBCTBEHHOCTH, KOTOPblE TPEBYIOT perucTpa-
umu (B KOHTEKCTe ceTut IHTepHeT Haubonee peneBaHTHbI NPOMbILW/IEHHbIA 06pa3eLl/ Au3ailH 1 ToBap-
Hble 3HaKW), NPUMEHUMbIM NPaBOM 6YET NPaBo rocyaapcTBa-MecTa perucrpauum. B atom cnyvae

6 Postanovleniye Suda po intellektual'nym pravam ot 02 iyulya 2014 po delu N A40-56928/2004 [Ruling of the Intellectual
Property Court of July 02, 2014, case N A40-56928/2004], 2014.

7 Regulation 864/2007, of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome 11), 2007 0.). (L 199) 40.

& Regulation 1215/2012, of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters, 2012 0.). (L 351) 1.

°  Regulation 593/2008, of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations (Rome 1), 2008 0.). (L 177) 6 (EC).
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BO3MOXHbIE BapuaHTbl NPUMEHMMOTO NpPaBa CyLWeCTBEHHO OrpaHnueHbl TOM lopucankuumei (lopuc-
ANKUMAMM), B KOTOPOA (KOTOpbIX) 3aperncTpupoBaH O6BEKT UHTENNEKTYaNbHOW COBCTBEHHOCTH.
bonee Toro, ctaths 8(2) Pernamenta Pum Il COAEPXNT 0COBbIE MPABMA B OTHOLIEHUM TaK Ha3blBaeMOM
unitary Community intellectual property, K KOTOPOIl OTHOCATCA TOBAPHbIN 3HaK EC'®, NPOMbILLAEHHbIIA
AN3aitH", cenexuMoHHbIA gocTmxenuns (B Tepmunonorun EC Community plant variety rights)?, a Tak-
e EBPONeNCKMi NaTeHT ¢ YHUTapHbIM 3(heKTOM®, Yka3aHHbIe 06bEKTbI NOANEXaT PerncTpaLmum
B COOTBETCTBUM C eAUHbIMU NPaBuIamMm, yCTaHoBNEHHbIMKU COOTBETCTBYIOWMMY aKTamu EC. B cnyyae
HapywweHus Npas Ha unitary Community intellectual property [OMKHbBI NPUMEHATHCA HOPMbI AKTOB,
pernameHTMpYIOWMX UX NPaBOBOM PEXMM. B cliyuae ecnu oTaeNnbHble acnekTbl He YperynupoBaHbl
YKa3aHHbIMU aKTaMu, NOCNefHNe OTCbINAKT K HEOHXOAUMOCTU NPUMEHEHUS HALMOHAMbHOTO NpaBa.
MOCKONbKY KOMTU3NOHHbIE HOPMbI Ha ypoBHe EC 3akpenneHbl B PernameHTe Pum Il (a He B 3aKOHO-
[iaTeNnbCTBe OTAE/bHbIX FOCYAAPCTB), CNeyeT NPUMEHSATb YCTAHOBNEHHOE B HEM NPABUIIO, @ UMEHHO
NPaBo CTpaHbl, B KOTOPOK 6bIN0 COBEPLIEHO HAPYLIEHNUE.

bonbwoe 3HaueHue umeet pewenune Cyna EBponeinckoro coi3a no geny Nintendo Co. Ltd v
BigBen Interactive GmbH and BigBen Interactive SA (2017 r.)*, B KOTOpOM CyA pa3bACHUN Npu-
MeHeHue cTaTbu 8(2) PernamenTa Pum Il B cnyyae HapyweHus npas B ceTu UHTepHet. Cya oTBe-
TUN Ha BOMPOC, KaKUM 06pasom cnefyet onpeaensiTb MecTo, rae 6bi0 COBEPLEHO HApYLEHUe,
KOrfa HapywuTenb npeanaraet K Npofaxe TOBapbl, HapyWwalowmue npaBa Ha NPOMbILIEHHbIN
AV3ailH, Ha Be6-caiiTe, KOTOPbIIA TaKKe OPUEHTUPOBAH HA MHble rocyAapcTBa-uneHbl EC (omimu-
Hble OT TOTO, e NPOXMBAET NNLO, Ube NPABO HApyWeHo). Cya NOAUEPKHYN, UTO NOA KCTPAHON,
B KOTOPOW 6bIN0 COBEPLIEHO HapYLeHWe» JOMKHA NOHUMATbLCA CTPaHa, B KOTOPOM NPOU30LW o
co6bITHE, NOBNEKLWEE 3a CO60M NpuuMHeHue Bpeaa. ECNu OTBETUNK 06BUHAETCA B COBEPLIEHUM
HapyLWeHW B pasHbIX rocyaapcTBax-uneHax EC, To npaBunbHbIM 6yaeT NPoBeCTH 06LLYI0 OLeH-
Ky NOBefieHNs OTBETUMKA, UTOOLI ONpeaenuTb MecTo, rae 6bin COBEpLIEH NepBOHAYANbHbIA aKT
HapylweHua (Mmenacb yrpo3a ero coBeplIeHua), a He paccMaTpuBaTh Kaxaoe npeanonaraemoe
HapyuweHue B oTaenbHoctu (naparpad 111). Takum 06pa3om, MeCTo COBepLIEHUs NepBoHaYab-
HOTO aKTa HapylweHus byneT ABNATLCA onpefensowmm hakTopom B onpeseneHnn NPpUMeHUMOo-
ro npasa.

Takoi MOAXOA MO3BONSET FAPaHTUPOBATb, UTO CYAY He NMPUAETCA NPUMEHATb 3aKOHOAATENb-
CTBO 6onee uem OHOro rocyaapcTBa®, a Takxe obecneunBaeT NpencKasyemMocTb 3aK0Ha AN CTOPOH

" Regulation 2017/1001, of the European Parliament and of the Council of 14 June 2017 on the European Union trade mark,
2017 0.). (L 154) 1.

" Council Regulation 6/2002 of Dec. 12, 2001, Community designs, 2002 0.). (L 3) 1.

2 Council Regulation 2100/94 of July 27, 1994, Community plant variety rights, 1994 0.). (L 227) 1.

B Regulation 1257/2012, of the European Parliament and of the Council of 17 December 2012 on implementing enhanced

cooperation in the area of the creation of unitary patent protection, 2012 0.). (L 361) 1; Council Regulation 1260/2012 of
Dec. 17,2012, Implementing enhanced cooperation in the area of the creation of unitary patent protection with regard to
the applicable translation arrangements, 2012 0.J. (L 361) 89.
Cnepyet OTMETUTb, UTO B HACTOAWMIA MOMEHT cicTeMa EBpOMecKMX NaTeHTOB C YHUTApHbIM 3((eKTOM elle He Haua-
na cBoe fencraue. OXMAAETCS, UTO HOBAs CUCTEMA HAUHET paboTaTh B KoHLe 2022 — Hauane 2023 roga. Bmecte ¢ Tem
B CUNY TEMATVKM UCCNEA0BAHNSA (HAPYLWEHNE NCKTIOUMTENbHBIX NPaB B CeTH IHTEPHET) BOMPOChI NATEHTHOIO NPaBa aKTy-
Q/bHbI B MEHbLUEIA CTENEHN.

% Cases C24/16 & C-25/16, Nintendo Co. Ltd v. BigBen Interactive GmbH and BigBen Interactive SA, ECLI:EU:C:2017:724 (Sept. 27, 2017).

5 KTakomy BbiBogy Cya EC npuwen B apyrom, 6onee nosgHee gene, ccoinasnch Ha geno Nintendo Co. Ltd v BigBen Interactive
GmbH and BigBen Interactive SA. Case C-172/18, AMS Neve Ltd and Others v. Heritage Audio SL and Pedro Rodriguez
Arribas, ECLI:EU:C:2019:674, 64 (Sept. 5, 2019).
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B CMOPaX O HApyLWeHNM NPaB UHTeNNeKTYanbHol cobcteeHHocTu EC (unitary Community intellectual
property rights).

YuutbiBas cneunduky cetu IHTepHET, B yKa3aHHOM fiene Ccyf NoCUnTan, uto Co6bITUEM, NOBMEK-
WM 33 co601 NpUUMHEHMe Bpeaa, ABNAIOTCA AENCTBUA NULLA MO NPEANOXEHNI0 TOBApOB K Npoaaxe,
B TOM UKUCne nyTem pa3melleHns NpeanoXeHusa o npoaaxe Ha ceoem Be6-cante. COOTBETCTBEHHO,
MecTOM, Fae Npon3oLWno cobbiTue, NOBEKLEe 3a CO6OI NpUUMHEHME Bpeaa, N0 CMbICY CTaTby
8(2) PernameHTa Pum |1, aBnsetcs MecTo, rae 6bin «3anylLeH» NpoLecc pa3meLleHns NpeanoxeHni
0 npopaxe Ha Be6-caitte (naparpad 108). OHaKO U3 pelleHns CyAa HeACHO, CNeAyeT NN MOHU-
MaTb MO TaKUM MECTOM CTPaHy, B KOTOPOI PacronoXeH XOCTUHT Be6-cailTa (cepBepHbie MOLHO-
CTW), UAK CTPaHy, B KOTOPON (U3UUECKM HAXOANICA HAPYLWINTENb B MOMEHT NepBoN My6nnkaumm
NpeanoXxeHns 0 NPoJaxe.

B OTHOWeEHMN NpaB Ha MHble 06BEKTLI, HE Tpebytolwme perncTpaLum ans BO3HUKHOBEHMUS NpaB
Ha HuX (B 4aCTHOCTH, 06BEKTDI ABTOPCKMX M CMEXHbIX Npas), npuHLmn lex loci protectionis noppasy-
MEBAEeT BO3MOXHOCTb MPUMEHEHUA NpaBa roCyAapCcTBa, B OTHOLIEHMN KOTOPOro UCTPebyeTca 3aluTa
1 KOTOPOE NPU3HAET 3T0 Npaso. Mpu 3TOM NPUMEHMMOEe NPABO He 0653aTeNbHO JOMKHO ObITb Npa-
BOM CTpaHbl-yyacTHuLbl EC (cTaTbs 3 PernameHTa).

Cnepyet OTMETUTb, UTO B OTHOLIEHWUN OHOTO MAEANbHOIO 06bEKTA MHTENNEKTYaNbHON COBCTBEH-
HOCTU MOXET CYW|eCTBOBATb MHOXECTBO Pa3HOTEPPUTOPUANbHbIX (OXPaHAEMbIX B Pa3HbIX CTPaHaXx)
CYODbEKTUBHBIX UCKNIOUMTENbHBIX NpaB. COOTBETCTBEHHO, B Cllyuae HapyLeHUs OfHUM AeNCTBMEM
YKa3aHHbIX NPaB BO3HMKAET He 0JHO, @ MHOXECTBO CaMOCTOATENbHbIX BHEJOTOBOPHbIX 06s3aTenb-
CTBEHHbIX NPABOOTHOLEHNNA. TaKMM 06pa30M, YCNOBUSA BO3HIKHOBEHNS 1 COAEPKAaHUE BHEAOTOBOP-
HbIX 0693aTeNbCTB NOANEXKMUT ONPeaensTb B OTHOLWEHNN KaXAOr0 HapyLWeHHOr0 UHTENNEKTYalbHOIO
npasa (Krupko, 2018).

B JaHHOM Cnyuyae CUTyauUmMs YCNOXKHAETCA, NOCKONbKY NO 06LWemMy npaBuny 06beKTbl aBTOPCKMX
U CME@XHbIX MPaB MPU3HAIOTCA U OXPAHAIOTCA HA TEPPUTOPUM BCEX CTPAH-YYaCTHML, COOTBETCTBYIO-
MX MeXAYHAPOAHbIX akTOB (B YaCTHOCTK, BEPHCKOI KOHBEHLMM, YYaCTHULAMMU KOTOPOW ABNSIOT-
cs 6onee 160 cTpaH). YuutbiBas creuuduky VIHTEpHETa Kak AeLleHTPann30BaHHOro BUPTYanbHOro
NPOCTPAHCTBA, AOCTYN K KOTOPOMY MOMET ObITb MONYUYeH U3 N06OW TOUKWU MUpa, FUNOTETUYECKM
BO3MOMHA CUTYauUus, KOFAa OAHWM fieicTBMEM — Hanpumep, nybnukauuei dotorpadum B ceTH
WNHTepHET — 6yaYT HapyLIEHbl MHOXECTBO Pa3HOTEPPUTOPUANBHBIX MCKKOUMTENbHBIX NPaB, U UCTeL,
3ax0ueT MCTpeboBaTh 3aWMUTY BO BCEX CTPaHaXx, rae 06BbEKT aBTOPCKMX NpaB 6bin AOCTYNEH Ang 3a-
rpy3ku. IT0 NoBneYeT HeOHXOAMMOCTb NPUMEHATb 3aKOHOAATENbCTBO Honee uem 160 CTpaH U, COOT-
BETCTBEHHO, BO3NOXMT Ha CYA™ U CTOPOHbI KONOCCaNbHOE BPEMS YCTAaHOBNEHUS COAEPKAHUA UHO-
CTPaHHbIX HOPM U, COOTBETCTBEHHO, 3aTAHET cyae6HbIN npouecc. besycnosHo, Takas CUTYaLus
BbIMAANT HEPEaNUCTUUHO, U Peannu3oBaTh NOJOOHYI0 CTPATErKio 3aWMUTbl CBOUX NPAB Ha NPAKTUKe
HEBO3MOXHO.

MOXHO CMOfIeNNpoBaTh 60Mee peanbHylo CUTYaLMI0, KOrAa 06bEKT aBTOPCKUX Npas (Hanpumep,
n306paxeHne), aBTOpoM U npasoobnagatenem KOToporo asnserca rpaxaaud CLIA, 3arpyxeH
Ha CallT C XOCTUHIoM Bo DpaHLuu, AOCTYNHBIN HE TOMbKO B CTPaHax EC, HO 1 BO BceM Mupe. YuuTbiBas,
YTO BOMPOC KOMMETEHTHOCTYU CyAa PaccMaTpuBaTb CNOpP He BXOAMUT B NpefMeT NCccnefoBaHus, u npe-
310MUPYA €70 KOMNETEHTHOCTD, B ONUCAHHOM CUTYALLMKM UCTEL, MOXET 3aX0TeTb UCTPeHOBaTDh 3aWUTy
B CLUA, Bo OpaHuMmM Unu BO BCeX CTPaHaX, rae CaiT M, COOTBETCTBEHHO, U306paXeHUe JOCTYMHbI.
Kak unntoctpupyet npumep, npUMeHMMoe NpaBo BO MHOTOM 3aBUCUT OT BONIN UCTLA, KOTOPbIIA BbIGU-
paeT CTPaHy, B OTHOLIGHWUI KOTOPOWN OH UCTPebYeT 3alluTy.

% Tlpu ycnoBMM HANUums y CyAa KOMNETEHLMM PAacCMaTpUBaTh Cnop.
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Mpe3toMupyeTcs, uTto AeNCTBUA UCTLA JOMKHbI 6bITb JOOPOCOBECTHBIMM, OAHAKO COAEpXaLLeecs
B cTaTbe 8(1) NpaBuno dakTUueckn NpeaocTaBAsET UCTLY WUPOKYID BO3MOXHOCTb Bbi6Opa CTpaH,
B OTHOWEHWM KOTOPbIX MCMPALIMBAETCA 3alMTa U NPABO KOTOPbIX BYAET NPUMEHUMO, UTO NOTEH-
LNanbHO MOXET NPUBECTI K TaKOMy ABNEHWIO, KaK «law-shopping», Korga uctew, Bbl6MpaeT Han6o-
nee GnaronpuaTHOE ANA HEro HaLMOHaNbHOE 3aKOHOAATENbCTBO. TakOW MOAXOH HEe CNoCo6CTBYET
NPaBOBOI ONPeENeHHOCTY, UTO HETATUBHO CKa3blBAETCA Ha FpaxaaHcKoM 060poTe.

be3ycnoBHo, CywwecTBYIOT CNOCO6bI 3aLUMTbl OT HeJOBPOCOBECTHOrO NOBEAEHUs UCTLUA. Hanpumep,
OTBETUMK MOMET NPeAbABUTb BCTPEUHble TpeboBaHus K WCTLY O 310ynoTpebneHnn npasom
NN 0 Helo6POCOBECTHOM KOHKYPEHLMM. KaK OTMEUAIOT HeKOTOpbIE MCCIef0BaTENM, UMEHHO N0 3TUM
MpUUMHAM Ha npakTuke ctatbs 8(1) PernamenTa Pum Il He uCnonb3yeTca He No HasHaueHmio (Kur &
Maunsbach, 2019).

Cratbs 8(3) PernameHTa Pum Il ycTaHaBnuBaeT UCKNIOYeHMe M3 O6WEro npasBuna O BO3MOX-
HOCTM BbIGOpA CTOPOHAMM MNpaBa, NPUMEHUMOTO K BHEAOrOBOPHbIM 06s3aTenbcTBam (CTaTbs
14 T0r0 e PernameHTa). IpUMeUaTesibHo, YTo TaKMe UCKNIUEHUS YCTAHOBNEHbI TONIKO B OTHOLIEHNK
NHTeNNeKTyanbHoi cobCcTBeHHOCTH (cTaTba 8(2)) U Heno6POCOBECTHON KOHKYpeHLuy (cTaTba 6(4)).
B nonbiTke 060CHOBATb JAHHOE 3aKOHOAATENbHOE peLleHne, MCCef0BaTeny BbIABUIAIOT CeayoLee
npeanonoxenue. Mockonbky AeNCTBYIOWME MEXAYHAPOAHbIE KOHBEHLMWU B 061ACTU NPaBa MHTeN-
NEKTYanbHON COBCTBEHHOCTN He NPeAyCcMaTpUBAIOT ABTOHOMMIO CTOPOH B OTHOLIEHMM BbIGOpa Nnpa-
B3, PEryNUPYIOLLEro A0r0BOPHbIE OTHOLIEHMS B 0611ACTU MHTENNEKTYaNbHON COGCTBEHHOCTH, TO aHa-
NOrNuHbIA Noaxoa peanu3osaH u B Pernamente Pum Il (Vareilles-Sommiéres, 2019).

Bmecte ¢ Tem uccnegosateny 06palaloT BHUMaHUE Ha PasHULY Mexay BbI6OpoOM npasa, npu-
MEHMMOTO K YCTAHOBMEHWIO (aKTa HapyLWeHUs, 1 BbIGOPOM NpaBa, MPUMEHUMOrO K CNoco6am 3a-
wuthl. MpefocTaBneHne BOIMOXHOCT CTOPOHAM Bbi6paTb NPUMEHUMOE NpaBo B NEPBOM Cryyae
CBENo 6bl Ha HET 06A3aTeNbHYI0 CUNY HOPM, Pa3paboTaHHbIX HA YPOBHE HALMOHANbHOTO 3aKOHOAA-
TenbCTBa. IHOW BbIBOA MOXHO C/leNnaTh B OTHOLEHUM CPEACTB NPABOBOW 3awyuTbl. OHW AeNCTBUTEND-
HO COCTaBNSIOT BaXHYI0 YaCTb NPABOBOIO PEXNUMA WHTENNEKTYanbHON CO6CTBEHHOCTM, OFHAKO UX
OTAENbHbIe 3NeMEeHTbI, B YaCTHOCTU BUA 1 06bEM CPeacTB 3aliuTbl, MOTYT 6bITb OTAAHbI HA YCMOTpe-
HUe CTOPOH. Takum 06pa3om, uccnefoBaTenu CYUTAKOT LENecoobpasHbIM NPefocTaBneHne CTOPOHaM
BO3MOXHOCTY BbI6paTh NPUMEHMMOE NPaBO B OTHOLIEHUN CPeACTB NPaBoBoi 3auuTbl (Krupko, 2018;
Kur & Maunsbach, 2019).

Takxe cnefyetr 06paTuTb BHUMaHWe Ha cTatblo 15 PernameHTa Pum Il, yctaHaBnuBalwLyto cde-
Py AeiCcTBMS NPUMEHNMOrO npaBa. C TOUKM 3peHNs UHTeNNEeKTYanbHOW CO6CTBEHHOCTM, PeNeBaHT-
Hbl TaKMe aCMeKTbl, KaK OCHOBaHMSA, 06bEM M OTrPaHNUEHNe OTBETCTBEHHOCTH, CPEACTBA NPABOBONA
3aWLMTbI U HEeKOTOpble Apyrue. BmecTe ¢ TeM B CTATYT He BXOAAT BOMPOChI ONpejeneHns aBTopcTsa.

B CLUA npobnemaTuka onpefeneHns NPUMEHUMOro NPaBa K TPAHCTPAHUYHBIM COPaM, CBA3aH-
HbIM C HapYWeHNeM UCKNIOUNTENbHBIX NPaB, ABNAETCA Manopa3paboTaHHON Kak B CyfeGHON Npak-
TUKe, TaK U B JJOKTPUHE, NO3ITOMY CyAbl HEOXOTHO pPacCMaTpUBalOT TpeboBaHMs, CBA3AHHbIE C HApY-
LWeHNeM UCKNIOYMTENbHbIX NPAB 32 py6exoMm, ecn 3T0 CONPAXEHO C NPUMEHEHNEM UHOCTPAHHOIO
npasa. Kak npasuno, cyabl NPU3HAKT MHblE IPUCAUKLUN 6ONee NOAXOAALMM MECTOM ANA PaccMOT-
pexua cnopos (Savelyev, 2020).

Cnepyet 06paTuTb BHUMaHME Ha perynupoBaHne BONPOCOB onpeaeneHus npasa, NpUMeHUMo-
0 K AENUKTHbIM 00513aTenbCTBaM B chepe UHTENNEKTyanbHOM COGCTBEHHOCTH, B Poccum. CTaTbs
1219 TK PO" ycTaHaBnusaeT npuHumn lex loci delicti commissi — K 0653aTenbcTBaM, BO3HUKAI0-
WM BCneacTeme NpUUUHEHUA Bpeaa, NPUMEHAETCA NPaBO CTPaHbI, FAe COBEPLIEHO HapylleHue.

7 Grazhdanskii Kodeks Rossiiskoi Federatsii [GK RF] [Civil Code].
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B cnyuae, Korga B pe3ynbraTe Takoro AeWCTBUA BPeA HACTYNWUA B ApYroil CTpaHe, MOXET 6biTb
NPUMEHEHO NpaBO 3TOW CTPaHbI, €CAN NPUUNHUTENDb Bpeaa NPeABUAEN UM JOMKeH 6bin nped-
BUAETb HacTynneHue speda B 3toi ctpaHe (lex loci delicti damni). Bonee Toro, 3akoHogaTenb
B N. 4 cT. 1219 T'K PO npeaycmaTpusaeT NpaBo CTOPOH 3aKMKUMTb COMNaLleHmne 0 NpaBe, NoAnexa-
LWeM NPUMEHEHNIO K 3TOMY 0653aTeNbCTBY B COOTBETCTBUM CO CT. 12231 TK PO, nocne coseplieHus
(HacTynnexua) genukTa.

CnopHbIM siBNfAETCA BONPOC O NPaBoBOW npupope cT. 1231 TK PO, Pag poccuickux cnewma-
NUCTOB paccmaTpusaert n. 2 cT. 1231 TK PO kak 0AHOCTOPOHHIOK KONMN3NOHHYKO HOPMY, BK/IOYas
B CTaTyT MHTENNEKTyanbHON COGCTBEHHOCTM Takue BOMPOCHI, KaK COAepXaHue npasa, ero fei-
CTBME, OrpaHuueHns, NopaaoK ero ocywectenequa u 3awutbl (Asoskov, 2016; Savelyev, 2020;
Strigunova, 2014). Bonpocsbl, Bxoaawme B cTatyt, onpegensiorca MK PO (poccmﬁcxwm npaBom) He-
33BUCUMO OT MONOMEHWUA 3aKOHOAATENbCTBA CTPAHbl BOSHUKHOBEHUA WCKNIOUMTENbHOMO MpaBa
(Asoskov, 2016).

C KpuTUKOW BbleynomaHyToMy nogxony Bbictynaet C.U. Kpynko. Mo MHeHuI0 uccnegosatens,
aHanu3 n. 2 c1. 1231 TK PO He no3BonsieT NPUATK K 0AHO3HAUHOMY BbIBOAY O KONN3UOHHOW Npu-
pojie HOPMbI M3-3a HeyAauHo OPMYNMPOBKM. B nepByio ouepeab, UCNONb3YETCA TEPMUH «NPK-
3HaHMe», XapPaAKTepPHbIA AN MEXAYHAPOAHOTO YACTHOTO MPaBa W HeyAauHbI B OTHOWEHUN Tep-
PUTOPWANbHO OrPaHUYEHHBIX UCKNIOUNTENbHBIX NPaB. Bo-BTOPbIX, B HOPME COAEPKMTCA NPaBuIo
0 HEOBX0AMMOCTI NPUMEHeHNs NonoxeHnn MK PO Kak 0TAeNbHOTO HOPMATUBHO-NPABOBOTO AKTa,
a He npaBa Poccuitckoit Mefepauum Kak npaBa CTpaHbl, UTO 60Nee XapakTepHO AN KONAU3NOH-
HbIX NPUBSA30K. B-TpeTbUX, OroBOPKA «ecau Makum mexoyHapodHbiM 002080pOM UNU HACMOA-
wum Kodekcom He npedycMompeHo UHoe» He NO3BOMAET OJHO3HAYHO OTBETUTb HA BOMPOC O TOM,
K KaKum HOpMam cnefyeT obpalarbcs — MaTepuanbHO-NPaBOBbIM HOPMaM AN KONN3UOHHbBIM
HOpPMaM, COlePXALLUMCS B MEXAYHAPOAHbIX forosopax PO u pasgene VI TK P®. Takum obpasom,
OTAENbHbIX KONMU3NOHHBIX HOPM O Mpase, NoAnexalem NPUMEHEHUI0 K AeNUKTHbIM 06s3aTenb-
CTBaM B Chepe UHTENNEKTYanbHON CO6CTBEHHOCTH, POCCUINCKOE 3aKOHOAATENbCTBO HE COfEPXMT,
B CBA3M C YeMm cnefyeT pyKOBOACTBOBATLCA 06WMMYU KONAN3UOHHbIMU HOpMamu TK P® o npase,
noanexailem NpUMEHeHNI0 K COOTBETCTBYIOLLEMY BUY BHELOrOBOPHOr0 0653aTeNbCTBEHHOIO OT-
HoweHus (Krupko, 2018).

HecmoTpA Ha OTXOA POCCUIACKOTO perynupoBaHmus oT npuHuuna lex loci protectionis B nonb-
3y npuHuunos lex loci delicti commissi u lex loci delicti damni, 370 He no3BonseT n3bexarb
CNOXHOCTEN, KOrfa HapyleHue UMeeT MeCcTo B HEeCKONbKMX CTPaHax (UTo XapakTepHo Ana Ha-
pyweHnit B cetn WHTepHet). Tak, TPYAHO NOKanM30BaTb AEWCTBUS NO UCMONb30BAHMIO pe-
3ynbTaTa MHTENNEKTYaNbHOW AeATeNbHOCTU B CETU WHTEPHET, uTo 06YCNoBNEeHO, BO-NepBbIX,
HemaTepuanbHOM NPMPOAON U «NAeanbHOCTbIO» 06HEKTOB UHTENNEKTYaNnbHON CO6CTBEHHOCTH
W, BO-BTOPbIX, CNeund Kol camoro WHTepHeTa KakK AeLeHTPanM30BaHHOM U TPAHCTPAHUYHON
ceTu. UmeHHO no3atomy npuHumnel lex loci delicti commissi w lex loci delicti damni Heathdek-
TUBHbI AN1A onpefeneHns npasa, NPUMEHUMOro B CYYAAX HAPYLWEHUA UCKNOUNTENbHbIX NPaB
B CeTU NHTepHeT.

OTAEeNbHO CTOMT OTMETUTb, YTO W3-3a CTPOrOr0 TEPPUTOPUANbHOMO MOAXOAA K MpaBam WH-
TeNNEeKTYaNnbHOM COGCTBEHHOCTU B HEKOTOPbIX HPUCAUKLMAX BbIGOP MpaBa CTOPOHAMM B CMO-
pax 0 HapylWweHMU UCKNIOUNTENbHBIX NPAaB HEBO3MOXEH (Kak, Hanpumep, BO3MOXHOCTb Bbi6opa
He npegycmoTpeHa PernameHTomM Pum 1I). TeM He MeHee HeKOTOpble WPUCAUKLMM NO3BONAIT
CTOpPOHaM BblbUpaTb NPaBO B CNOpaX, CBA3AHHbIX C HapylWeHWeM NPaB HAa WHTENNEKTYaNnbHYH

®  Ibid.
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co6cTBeHHOCTb. Hanpumep, OepepanbHblii 3akoH LLBeruapckoi koHdeaepaumumn «0 MexayHapoa-
HOM yacTHoM npase» (cT. 110(2)) u 3akoH Kutalickoit HapogHoi Pecny6nuku «O 3aKoHax, npume-
HMMbIX K FPXAAHCKAM OTHOLIEHNAM C MHOCTPAHHbIM 31eMeHTOMY (CT. 50)2° npeaoCTaBAAT CTOPO-
HaM BO3MOXHOCTb BbI6PaTh NpaBo LUseduapuu unu KHP COOTBETCTBEHHO NOCIE BO3SHUKHOBEHUSA
Cropa 0 HapyleHun npas, pyKOBOACTBYACh npuHuunom lex fori (law of the forum) w otctynas
OT NPUMEHMMOTO N0 yMonuaHuio npuHumuna lex loci protectionis. Tak, Hanpumep, B fene Xiang
Weiren v. Peng Lichong («Drunken Lotus») (2015 F.)"" Cya no uHTenneKTyanbHbiM npasam MeknHa
NPUMEHUN KUTANCKOE 3aKOHOAATENbCTBO ANA YPErynupoBaHus Cnopa 0 HapywWweHNN nNpas Ha kap-
TUHY. OTBETUMK BbICTABMA KAPTUHY, NPEANONAraeMo HapyLlatLLy NCKNIOYMTENbHOE NPaBOo UCTLA,
Ha BbicTaBke B MockBe u bepnune. HecMoTps Ha TO, UTO CTOPOHbI HE 3aKNIOUaNKU ABHOTO Corna-
WweHus o Bbl6ope npasa, 06e CTOPOHbI NPEACTABUAN NPOLECCYasbHbIe JOKYMEHTbI (MCK 1 0T3biB),
OCHOBaHHble Ha 3aKoHoAaTenbcTBe KHP, uTo 6bIN0 MHTEPNPETMPOBAHO CYAOM KaK «MofpasymeBa-
eMbli1» BbIBOP KUTANCKOro npaea ex post. Takum 06pa3om, cya NpUMeHUN 3akoHoaaTenbcTBo KHP,
PYKOBOACTBYACH NpUHLMNOM lex fori?,

IHTepeCHO OTMETUTD, UTO POCCUIACKOE 3aKOHOAATEbCTBO TaKXKe NPefycMaTPUBAET NPABO CTOPOH
BbIGPATh NPUMEHNMOE NPaBo nocne coBeplienns (Hactynnexns) genukta (ct. 12231 TK PO), ogHako
B HEM OTCYTCTBYET yKa3aHWe Ha TO, KAKOe MMEHHO MpaBO MOryT BbIGPATb CTOPOHbI — MpPaBO Nio-
60t cTpaHbl K npaso lex fori (Krupko, 2018).

AKTbI «MATKOr0 NpaBa»

HakoHeL, MHTepecHbl aKTbl KMAFKOro NpaBa», pa3paboTaHHble HayUYHbIM COOBLLECTBOM U HEKOM-
MepUeCKUMU OPraHU3aLUAMN U COAEpPXALLME NPEaNOXEHNs N0 U3MEHEHUI0 HOPMATUBHO-NPABOBO-
ro perynupoBanus. Hanbonee ycnewHbiMin npumepamu ABASIOTCA:

1) MpuHUMNbI AMEPUKAHCKOTO lopuanueckoro uHcTuTyTa (ALI), perynupyloume onpenenexue
IOPUCANKLNN, NPUMEHUMOE NPABO W MPUHYAUTENIbHOE MCMONHEHWe CyAe6HbIX PeLeHNid B OTHO-
LWEHUN UHTENNEKTYaNbHOW COBCTBEHHOCTM B TPAHCHALMOHAMbHbIX cnopax (2008 r.) (Deeyfuss et al.,
2008);

2) TMpUHUMNbI KONNNU3MOHHOTO NPaBa B 061ACTU UHTENNEKTYanbHO COBCTBEHHOCTH, pa3pabo-
TaHHbIe CneunanbHo co3faHHol EBponeickon rpynnoit MHcTuTyTa Makca MnaHka no KONIM3MOHHO-
My npasy B 061aCTV MHTENNEKTyanbHoi cobcreenHocTu (CLIP) (201113

3) MpUHUMNbI MEXAYHAPOAHOrO YACTHOTO NPaBa B OTHOWEHMMA NPAB UHTENNEKTYaNbHOW CO6-
CTBEHHOCTW — COBMECTHOE NpeafoxeHue, NOAroTOBNEHHOE UneHami ACCoLMaLm MexayHapoaHoro
yacTHoro npasa Kopeu u inoxuu (2010 r.)%;

®  Loi fédérale sur le droit international privé [LDIP] [Federal Act of the Swiss Confederation on Private International Law]
Jan. 1,1989, RO 1776, art. 110, para. 2 (Switz.).

2 Zhonghua Renmin Gongheguo Shewai Minshi Guanxi Falv Shiyong Fa (e A RHEFIESINRE R R AEERL)
[Law on Choice of Law for Foreign-related Civil Relationships] (promulgated by the Standing Comm. Nat'l People’s Cong,,
Oct. 28, 2010, effective Apr. 1,2011), art. 50, 2010 Standing Comm. Nat'l People’s Cong. Gaz. 105.

2 Xiang Weiren v. Peng Lichong (“Drunken Lotus”), Beijing Intel. Prop. Ct. 2015 (EN) (Lawinfochina).

2 Tang, S. (2019, October 8). Party autonomy in infringement of copyright: Beijing IP court judgment in the Drunken Lo-
tus. Conflict of Law.net. https://conflictoflaws.net/2019/party-autonomy-in-infringement-of-copyright-beijing-ip-court-

% Private International Law Association of the Republic of Korea and Japan. (2010). Joint Proposal on the Principles of
private international law on intellectual property rights.
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4) PykoBoAALLME NPUHLMNbI ACCOLMALIN MEXAYHAPOJHOTO NpPaBa No MHTENNEKTYaNnbHON C06-
CTBEHHOCTY 1 MeXAYHAPOHOMY YaCTHOMY npasy («KnoTckue pykoBoAALMe NPUHLMNbI», 2020 T.)%,

Bo BCex Bblleyka3aHHbIX JOKYMEHTaxX B KauecTBe OCHOBHOrO MPUHLMNA, perynupyollero onpe-
AeneHne NPUMEHUMOro npasa, (urypupyet paHee ynomsHyTbii npuHumMn lex loci protectionis,
KOTOPbIA O3HauaeT MpUMeHeHWe NpaBa KAXAOW CTpaHbl, ANs KOTOPOW WCMPALIMBAETCA 3alLuTa.
YKa3aHHbI NPUHLAN COMMACYeTCA C NPaBUIIOM, 3aKpernieHHbIM B cTatbe 8(1) Pernamenta Pum Il, ¢ og-
HUM OTIIUMEM. B PernamenTe ncnonb3ayetcs popMynunpoBKa «npaso cmpanbi» (a He «kawdoii cmpa-
HbI»), UTO NpN 6YKBANILHOM TONKOBAHUM OPUEHTUPYET HAa HEO6XOAMMOCTb MPUMEHEHMA NPaBa TOMb-
KO OIHOrO rocyaapcrsa.

BmecTe ¢ TeM Kax(blil U3 YKa3aHHbIX aKTOB YCTAaHABANBAET Psf NPABUJ, YUUTbIBAIOWMX Cneundu-
Ky MCNONb30BaHNs 06HEKTOB MHTENNEKTYANbHON COGCTBEHHOCTI B CETU UIHTEpHET.

Hanpumep, MpuHumunsl CLIP coaepxat HOpMy, B COOTBETCTBUM C KOTOPOM B CMOPAX, rae Hapy-
WeHWe OCyuUeCTBNAETCA NPU NOMOLYM NOBCEMECTHO AOCTYMHbIX MeAua, Takux Kak WHTepHeT (aHmn.
Ubiquitous infringement), cya MOXeT NPUMEHUTb NPaBO rocyAapcTBa, HaMbonee TeCHO CBA3AHHOM
C HapylweHuem, Npu YCnoBKUM, YTO HAapyLIeHWe NPeAnonoXuTebHO UMENo MecTo B KaX[oM rocy-
[lapcTBe, B KOTOPOM MOXET «MPUHUMATLCA CUTHaN» (MMeeTca B BUAY BO3MOXHOCTb AOCTYNA K Ta-
Kum Meama) (cTatba 3:603). YkasaHHOe NPaBo TaKKe MOXET NPUMEHATLCA K BOMPOCaM CYlecTBOBa-
Hus, CPOKA [eNCTBUSA NPaBa, OTPAHNYEHNAM B TOW Mepe, B KaKOW 3TU BONPOCHI BO3HUKAKT B X04e
CyfebHoro pasbuparenbcrsa no 4eny 0 HapyLWweHU! npas.

B npouecce onpeaeneHus Hanbonee TeCHOI CBA3N CYA AOMKEH YUUTLIBATL PAA (haKTOPOB, KOTO-
pble ABAAKTCA KNACCUUECKMMN AN MeXAYHAPOJHOTO YacTHOMO NPaBa — MeCTO XMTeNbCTBa [ Haxo-
KAEHUs | OCHOBHOI fieATENbHOCTU HAPYLWINTENS; MECTO, rae 6biNi COBEpLIEHbI OCHOBHbIE EIACTBIS,
CNOCOGCTBOBABLIME HAPYLIEHMIO; MECTO, FAe BblN NPUUMHEH Hanbonee CylecTBEHHbIA Bpea. Bmecte
C TeM Y KO0 W3 CTOPOH COXpaHAETCA MPaBO [0Ka3aTb CyAy He06XoAMMOCTb MPUMEHeHMs npa-
Ba WHOrO rocyfapcTea no BOMPOCam, UMeLUM CylecTBeHHOe 3HaYeHNe AN NPUHATUA pelleHus
no aeny. NMpeanonaraerca, UTo CTOPOHe TpebyeTca [OKA3aTb, UTO NMPUMEHEHUE MO YMONYAHUIO»
npaBsa rocyAapcTsa, Hanbonee TECHO CBA3aHHOIO C HAapylWeHNeM, MOXET NPUBECTU K HenocnenoBa-
TeNbHOMY pe3ynbrary.

AHanornyHoe Npasuno HeO6XO[UMOCTU NPUMEHEHUA NPUHLMNA Hanbonee TECHON CBA3M B OT-
HOWEHNM HapyLeHWs, 3aTPAruBaIoLLEr0 MHOXECTBO PUCAMKLNIA B CBA3M C MUCMONb30BAHMEM Ta-
Kux meaua, kak WntepwHet (awrn. Ubiquitous or Multi-state Infringements), conepwat Kuotckue py-
KOBOAALLME NPUHLMNDI (CTaTba 26)%° M MPUHLMNbI MEXAYHAPOAHOTO YACTHOTO NPaBa B OTHOLEHMUN
NpaB WHTENNEKTYanbHO COHCTBEHHOCTH, NOArOTOBNEHHBIE UNeHaMi ACCOLMALMM MEXAYHAPORHO-
ro yactHoro npasa Kopeu u finounu (ctatba 306). Cpean (haktopos, KOTOpble CneayeT NpUHUMaTh
BO BHUMAHWe NpW YCTaHOBMEHUWN Haubonee TECHOW CBA3M, NOCNEAHMUE TAKKE YNOMMHAIOT rocyaap-
CTBO, B OTHOLIEHMW KOTOPOTO Hanpas/eHa AesaTeNnbHOCTb N0 HapyLIeHWIo Npas; rocyfapcrso, B KOTO-
pom npaBoobnagartenb MMeET OCHOBHbIE MHTEPeChI» 1 ap.

Takxe MpuHuunbl CLIP copepxar cneumanbHblie npaBuna onpefeneHus npasa B OTHOWEHMM
OTBETCTBEHHOCTM MOCPEAHUKOB, UTO AKTyaNnbHO A MHOrOMOMb30BATENbCKUX CepBMCOB (Hanpu-
Mep, COLMaNbHbIX CeTed 1 T.A.). B TakoM cllyuae K BONpOCam OTBETCTBEHHOCTU NOCPEAHMKA AOMKHO

% International Law Association. (2020). Guidelines on intellectual property and private international law (“Kyoto Guide-
lines”). https://www.jipitec.eu/issues/jipitec-12-1-2021/5252/?searchterm=Kyoto%20Guidelines%200n%20Intellectual%

% CnepyeT OTMETUTb, UTO KMOTCKME PYKOBOAALLME NPUHLMMbI B YKa3aHHOW CTaTbedl MCMONb3yioT hopMyNUPOBKY BO MHOXE-
CTBEHHOM YUCNE — «..3aKOHOAATENbCTBO CTPaHbl (CTPaH)...»
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NPUMEHATBCA NPaBO CTPaHbl, rAe PacnonaraeTcs KOCHOBHOW LEHTP AeATeNbHOCTU» TaKoro nuua
(cTaTbs 3:604). Knotckme pyKoBOASLME NPUHLMIbI YCTAHABNNBAIOT MHOW NOAXOA, NpeAnaras mutatis
mutandis ncnonb3oBaTb NPaBUNo, NPUMEHAEMOE B Clyuasix HapyWeHUs NpaB C UCNONb30BaHUEM
MOBCEMECTHO AOCTYMHbIX MeAna, Takux Kak VIHTepHeT, T.e. NPUMEHATb 3aKOHOAATeNbCTBO CTPaHbI
UMK CTPaH, UMEIOLLMX Hanbonee TECHYIO CBA3b C HAPYLIEHUEM.

HakoHel, paccMOTpeHHble Bbilie aKTbl «MATKOro NpaBa» 3aKpennflT BO3MOXHOCTb CTOPOH
3aKNIUNTb COrMalleHe o Bbibope NpaBa, NPUMEHUMOTO B OTHOLIEHMM CPEACTB NPaBOBOIA 3alliy-
Tbl. MpeumyLLecTBOM ABSETCA TOUHOCTb (DOPMYNMPOBKMA U KOHKPETM3ALMsA BO3MOXHOCTM Bblbopa
npaBa B OTHOLEHUM UMEHHO CPEACTB NPaBOBOM 3alLMTbl, B OTANYME OT HOPM HaLMOHANbHBIX 3aKO-
HOJATEeNbHbIX AKTOB, KOTOPbIE, KK NPaBMNO, TAKOW KOHKPETUKM He cojepxar (Hanpumep, B TK PO).
Llenecoobpa3HoCTb NPefoCTaBNEHIUS CTOPOHAM BO3MOXHOCTI BbI6OPa NPaBa B OTHOLEHUM CPeACTB
NpaBoBOW 3alUTbl NOAAEPKMBAETCA B UHOCTPaHHOI (Basedow, 2013) 1 oTeuecTBeHHOI nuTepaType
(Krupko, 2018). JlaHHbIA MOAX0A MO3BONAET COXPAHNTb 6anaHc: BbIGOP NpaBa CTOPOHAMU B TaKOM
Cnyyae He 3aTparuBaeT CyWeCTBOBaHMUE, COAEPXaHUe, CPOK AeNCTBUA, Npeaenbl cBOHOAHOTO WUC-
NO/Nb30BaHUA, UX OrPaHUUEHNS U UHbIE ACMEKTbI, KOTOPble 0CTAOTCA NPEPOraTMBOiA HALMOHANbHOIO
3aKoHoparens.

BbiBoAbl

MpoaHanM3npoBaB 1 CPABHNB aKTbl Pa3HOTO YPOBHSA, MOXHO CieNaTb PAf BbIBOAOB.

O6WMM NPUHLMUNOM ONpefeNneHusa NpaBa, NPUMEHUMOrO K HapYLIEHUAM WCKMIOUNTENbHBIX
npae, KOTOPbIA 3aKpensieH B GONblIeR YacT NPOAHaNU3UPOBAHHBIX aKTOB, ABNAETCA NPUHLMN lex
loci protectionis — npumeHeHue NpaBa CTpaHbl, B OTHOLIEHUN KOTOPOM MCMpalInBaeTca 3almTa?,
YKa3aHHblil NOAX0/ OTNNUYAETCA OT TPAAULIMOHHOTO NOAXO/A, KOTOPbIA NCMONb3YETCA B MeXAyHapoa-
HOM YaCTHOM NpaBe AnA onpeaeneHusa NPUMEHNMOro Npasa B 061acTy AeNNKTHbIX 0643aTeNbCTB.

Kak npasuno, B 061acTvt 4ENNUKTOB NPUMEHUMbI NPUHLMNLI lex loci delicti commissi (npaBo cTpaHbl,
re 6biN0 COBEpLIEHO fieiiCTBIe, Hapywarowee npaso) unu lex loci delicti damni (npaso ctpaHbl, e
HacTynun Bpen). OHAKO UX UCMONb30BAHNE HELeNecoo6pasHo B CIyUaAX HapylIeHUs UCKoUNTENb-
HbIX NPaB B ceTW VIHTEPHET, NOCKONbKY 0GBbEKTbI MHTENNEKTYaNbHON COBCTBEHHOCTH, Pa3MeLleHHbIe
B WHTepHeTe, NOTEHLMANbHO [OCTYNHbI B NI06OI TOUKE MUPa, TAe ecTb A0CTYN K CETH, B CBA3M C UeMm
3aTpYAHUTENbHO ONPEAENUT, 1€ TEPPUTOPUANBHO 6bIN0 COBEPLLIEHO HAPYLIEHWE UMW HACTYNUA Bpep.
bonee Toro, camu 06beKTbI UHTENNEKTYaNbHOM COBCTBEHHOCTI UMEIOT HEMATePUaNbHYI0, UeanbHyH0
NPUPOAy, UTO TAKKE OCNOXHAET NOKANM3aLMI0 HapylleHua. MpUMEHeHWe KNacCUUYecKux AenuKT-
HbIX KOMJIM3MOHHBIX NPUHLMNOB TMNOTETUUECKN NOBNEKNO 6bl HEOHXOAUMOCTb NMPUMEHEHMUA NPaBa
BCEX CTPaH, e ecTb A0CTYN K ceTi VIHTEPHET 1 Ihe npaBa NPU3HAKTCA UMK 3aperncTPUpOBaHbl.

C npyroit ctopoHbl, npuHumn lex loci protectionis npenocTaBnseT UCTLY BO3MOXHOCTb Bbl6O-
pa CTpaHbl, B KOTOPOIA OH XOTeN 6bl NOMYYUTb NPABOBYIO 3aILMTY, YEM MANO OTAMYAETCA OT Knaccu-
UeCKMX JIENUKTHbIX KONNM3MOHHDIX NMPUHLMNOB, MOTOMY YTO MOTEHLMANbHO WCTEL, MOXET NOXeNaTh
MOMYYNTb 3aLUUTY BO BCEX CTPAHAX, I1e ero 06beKT MHTENIEKTYanbHO COBCTBEHHOCTM 6BbIN OCTYNEH
W rie ero Npaea NpU3HAKTCA UNN 3aperucTPUPOBaHbI.

Mpu 3TOM CYlWECTBYET PUCK TOTO, UTO UCTel, 3n10ynoTpe6uT CBOUM NpaBoM BbiGUpasd Han6o-
nee 6NaronpuATHOE A HEro HalMoHanbHoe 3akoHoaatenbctso («law shopping»). Mockonbky BO3-
MOXHOCTb UCTLA BbIBPATh CTPaHy, B OTHOLIEHWUN KOTOPOI UCMPAILMBAETCA 3aLUUTa, He OrPaHNUeHa,

7 VcKnioueHueM 13 NpoaHanu3MpoBaHHbIX CTPaH ABNAETCA Poccus, rae B kauecTBe NPUMEHMMOr0 NpaBa YCTaHaBNUBAET-
€l poccuiickoe npaso.

20 ARTICLES



Linchposoe npaso. Tom 3, N 2, 2022, c. 8-24
AN. TuyHoBa / HapylieHne NCKNIOUNTENDBHBIX NPAB B CETU UHTEPHET: CPABHUTENbHDIA aHANN3

370 NPUBOAWT K NPABOBOM HEONMPeAeNeHHOCTH, HeraTUBHO CKa3blBAIOWENCA HA CTabUIbHOCTY rpa-
KAAHCKOro 060poTa U NPeACcKkasyeMocTit NPaBoCyANA.

CnepyeT Npu3HaTh NpeMMylLecTBa NpUMeHeHus npuHumna lex loci protectionis K fenuKTHbIM 068-
3aTeNnbCTBaM B Chepe UHTENNEKTYanbHON COBCTBEHHOCTH, KOTOPbIE NOAYEPKMBAIOTCA HEKOTOPbIMM
astopamu (Krupko, 2018). BmecTe ¢ Tem npumeHeHme npuHumna lex loci protectionis 6e3 Kaknx-nu6o
OrOBOPOK He OTPAXAeT creuntuKy HapyeHns NpaB Ha 06EKTbI MHTENIEKTYaNbHOM COBCTBEHHO-
T B ceTvt NHTepHeT (0CO6EHHO B OTHOWEHUM 06HEKTOB ABTOPCKUX 1 CMEXHbIX NpaB) U Tpebyer
AOMOMHUTENBHON KOHKPETU3aLLMK 1 A0PaboTKM. BUANTCA HEOBXOAUMBIM ONpPEAeNuTb YCI0BHS, KOTO-
PbIM JOMKEH COOTBETCTBOBATD BbIGOP CTPaHbI, B OTHOLIEHWN KOTOPOII MCTLOM UCMPaLLMBAETCA 3ally-
Ta B C/lyuasx HapywweHus npas B ceTu MHTepHeT.

Tak, B Clyuae Cnu HapyLeHne UCKIUMTENbHBIX NPaB Ha 06HEKTbI UHTENEKTYaNnbHOM CO6CTBEH-
HOCTW OCYLIECTBASETCA C UCMONb30BaHUEM CETU VIHTEpHET, JOMKHO MPUMEHATLCA MPaBO CTPaHbl,
B OTHOWEHMM KOTOPOM UCMpaLINBAETCA 0XPaHa, MPU YCioeul, uto cTel, BbIGUPaeT CTPaHy, rae no-
CNEACTBUSA HapYLWeHUA ANA Hero (HacTynuBLKiA Bpea) Hanbonee oLy TUMbI.

B cnyuae ecnu B npouecce BbIGopa CTPaHbI, B OTHOLIEHMI KOTOPOII MCMPALIMBAETCA OXpaHa, UC-
Tel 3710ynoTpe6nseT CBON NpaBoOM, OTBETUMK UMEET NPaBO BO3Pa3uThb, COCNABLINCD HA HEA0BPOCO-
BECTHOCTb NOBEJEHNs UCTLA.

BaHO OLEHMTb BapuaHTbl pacnpefeneHus 6pemMeHu [OKa3biBaHUA 060CHOBAHHOCTUA BbI6O-
pa CTpaHbl, B OTHOLIEHWM KOTOPOI MCMPaLLNBAETCA 3aLLMTa, @ UMEHHO [0KA3bIBAHMS «OLYTUMOCTI»
HaCTYN1BLIEro B CTpaHe Bpeda. MepBbiM BaPUAHTOM MOXET 6biTb 3aKpeneHne npesymnumum fo6po-
COBECTHOCTM BbIBOPA UCTLA, C BO3MOXEHMEM 6peMeHI J0Ka3blBaHNA 06PATHOrO Ha oTBeTYMKa (Toro
(hakTa, uT0 BpeA, HACTYNUBLIMIA B ONPEAENEHHOM UCTLOM CTPaHE, He ABNAETCA OLYTUMbIM AN1A HETO).
ANbTEPHATUBHO BO3MOXHO BO3/MIOXEHNE Ha UCTLA 0613aHHOCTY NPEACTaBUTD OKA3aTeNbCTBA, NOA-
TBEPXAAIOLME «OLYTUMOCTbY HACTYNMBLIETO TaM BPeAa 1, COOTBETCTBEHHO, 060CHOBAHHOCTb BbI6O-
pa CTpaHbl, B OTHOWEHNM KOTOPOW UCTpebyeTcs 3awuTa. ECnu uctew, He NpeacTaBUT COOTBETCTBYIO-
MX OKA3ATENbCTB, CyAl byAET NPUMEHATb NPABo MecTa PaccMoTpeHuna cnopa (lex fori).

IHTEpEeCHO OTMETUTD, UTO B UCCIIEROBAHHON NUTEPATYPE HE HAXOAUT OTPAXEHUS BOMPOC O Konuue-
CTBE CTPaH, 3aKOHOAATENbCTBO KOTOPbIX MOXHO MPUMEHUTb B PaMKax PACCMOTPEHUSA CMopa O HapyLue-
HUM MCKIOYMTENbHBIX NpaB. Hanpumep, B PoaHaNM3MPOBaHHbIX aKTax, 3aKpPennsownx npuHLMN lex
loci protectionis (PernameHT Pum I, ®esepanbHblit 3akoH LLBeiiuapckoit KoHdeaepaumn «O MexayHa-
POAHOM YACTHOM NpaBe», 3akoH KHP «O 3akoHax, NPUMEHNMbIX K rPaaHCKIM OTHOLIEHNAM C UHO-
CTPAHHBIM 37IEMEHTOMY), UCMIONb3yeTcs HOPMYNMPOBKA «NPABO CMPAHBI, A5 KOTOPOW UCMPaLLINBAETCS
3awmta» (aHm. law of the country/state for which protection is claimed/sought), opueHTnpya Ha Bo3-
MOXHOCTb BbI6OPa TOMbKO 0AHOM CTPaHbl. O HEO6XOAMMOCTM NPUMEHEHNS 3aKOHOAATENbCTBA UMEHHO
OfIHOV CTPaHbI B Cyuasx, KOTA HapylLeHNe NPOABIAETCA Ha TepPUTOPUM HECKONbKUX roCyAapcTs (uto
XapaKTepHO ANs HapylleHunii B ceT NHTepHerT), Take otmetun Cyp EBponeiickoro coto3a B aene AMS
Neve Ltd and Others v Heritage Audio SL and Pedro Rodriguez Arribas (2019 .},

HanpoTue, B NPOaHaNM3MPOBAHHbIX aKTaX «MATKOro NpaBa» NPeAnonaraeTcs BO3MOMHOCTb
onpeseneHns HeckoNbKIUX roCyAapcTB, 3aKOHOAATENbCTBO KOTOPbIX BYAET B Aa/ibHENLEM NpUMeHe-
HO CY/10M, — NPaBO Kaxdoli cmpawsbl, ANS KOTOPOil cnpalusaetca 3awuta (aHrn. law of each State
for which protection is sought).

MOMXHO NpesnonoXuTb, YTO MCMONb30BaHHAA B 3aKOHOAATENMbHbIX aKTaX IOPUANYECKAS TEXHU-
Ka HecnyyaiiHa, M NpefycMOTPEHHOE 3aKOHOAATENAMM NMPaBUIO O NMPUMEHEHU MPaBa CMPAHLI

% Case (-172/18, AMS Neve Ltd and Others v. Heritage Audio SL and Pedro Rodriguez Arribas, ECLI:EU:C:2019:674, 64
(Sept. 5,2019).
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(a He kawAoli cmpakbl) HANPaBNEHO HA HedoMylWeHWe OnpPeAeneHna UCTLOM HECKONbKUX CTpaH,
B OTHOWEHMM KOTOPbIX MCMPAWMBAETCA 3alUMTa, W, COOTBETCTBEHHO, MPUMEHEHUS CYAOM 3aKo-
HOAATeNbCTB HECKOMbKNUX TocyaapcTB. C Apyroli CTOPOHbI, BAXHO YUWTbIBATb MHWLMATUBY, OTpa-
KEHHYI0 BO BCEX NMPOAHANN3MPOBAHHBIX AKTaX «MAMKOrO NMpaBa», a UMEHHO NMPUMEHeHWe npasa
K@XO0U CMpaHbl. Yka3aHHble aKTbl NOATOTOBAEHbI NPEACTABUTENAMM HAYYHOTO COOGLIECTBA U He-
KOMMepuecKuMu NPotecCHoHanbHLIMI OpraHU3aLuaAMK, KOTopble pa3pabotany Ux, OpUeHTUPYACh,
CKopee BCEro, Ha CyWecTByIOUIME HA NMPaKTMKe Npo6nembl U 3aNpocbl YYaCTHUKOB rPaAaHCKOro
o6opoTa. Tak WM uHaue, CnedyeT COMacuTbCs, YTo GYKBaNbHOE TONKOBaHME UCCNEAO0BAHHbIX 3a-
KOHOAATE/IbHbIX MOMOXEHUIA NO3BONAET NPUIATU K BbIBOAY, UTO MCTLY NPEAOCTABNSETCA peasibHas
BO3MOXHOCTb ONPEAEUTb TONMbKO OfHY CTpaHy, B OTHOLIEHUN KOTOPOI OH XoTen 6bl MCTpe6oBaTh
3aluTy.

HakoHeLl, NpoaHanu3npoBaHHbIe 3aKOHOAATENbHbIE aKTbl HE COREPXAT CreunanbHbiX NpaBu,
KoTOpble 6bl OTpaXany cneuuuKy HapyweHNs MCKNIOUNTENbHBIX NPaB B CeTH IHTEPHET. AKTbl «MAT-
KOro npaBa» YCTaHaBAMBAIOT CeLyanbHble NpaBuia B OTHOWEHUM HApYLWeHWA B CeT NHTepHeT
1 OTBETCTBEHHOCTU NOCPEAHMKA, OAHAKO, YUMTbIBAS UX PEKOMEHAATE/IbHDBIN XapaKTep U OTCYTCTBME
NpM3HaKa HOPMATMBHOCTW, OHI MOTYT BbICTYNaTb NMWb OPUEHTUPOM AN 3aKOHOAATeNs npw 3a-
KpenneHun coOTBETCTBYIOWMX HOPM B 3aKOHOAATENbCTBE. [IN1S NMPaBONPUMEHUTENS B CTpaHax po-
MaHO-repMaHCKON NPaBOBO CUCTEMbI aKTbl «MAMKOTO MPaBa» MOTYT CAYXUTb NNLb KUCTOUHUKOM
BOOXHOBEHUS» WM PYKOBOASWMMUA NPUHLMNAMU (MPW YCNOBUM CyLeCTBOBAHUA COOTBETCTBYIO-
LLMX 3aKOHOAATENbHBIX HOPM), B TO BPEMSA Kak CyAbl B CTPAHaX aHTMo-CaKCOHCKO NPaBOBOil CEMby
UmMelT 60MblYI0 CTeneHb AUCKPELUNn B BOMPOCaX NPUMEHEHUA TaKMX PYKOBOAALMX NMPUHLMMOB
NPy PaccMOTPEHNM COpOB.

3aKJiyeHue

B ycnoBuax pa3sutua cetu MHTepHeT Hanbonee BaxkHbIMW BONPOCaMM, KacaloWmMICs onpeaene-
HNA NPaBa, NPUMEHUMOTO K HAPYLIEHWIO UCKMTIOUNTENbHBIX NPAB, ABNAIOTCA CeAyioLe.
= [lpaBo, NPUMEHNMOE K YCTAaHOBNEHNIO (haKTa HapylWeHMs UCKNIoUMTeNbHbIX Npas. Mpeobnagaio-

WKMM NPUHLMNOM ABNseTcs npuHumn lex loci protectionis, B COOTBETCTBUN C KOTOPbIM NOANEXUT

NPMMEHEHMI0 NPaBO CTPaHbl, B OTHOLWEHUI KOTOPO MCMPALLIMBAETCA 3aWuTa.

Heo6X0fMMO AOMOMHUTL YKA3AHHBIA NPUHLMN YCNOBUAMMU, KOTOPbIM [O/KEH COOTBETCTBOBATH
BbI6OP TakoW CTpaHbl. Tak, eC/M HapylWweHUe UCKNIOUMTENbHBIX NPaB Ha 06beKTbl MHTENNeKTyasb-
HOW COBCTBEHHOCTU OCYLLECTBAAETCA C UCMONb30BaHMEM CETH VIHTEpHET, JOMKHO NPUMEHSATLCA Npa-
BO CTPaHbl, B OTHOLIEHWN KOTOPOI MCMpaLINBAETCA OXpaHa, Npu YCNOBUM, UTO MCTeL, BbI6UPAET CTpa-
Hy, rle NOCNeACTBUA HapyLieHns AnA Hero (HacTynuBLMiA BPef) Haubonee ouyTUMbL. B cnyuae ecin
B NpoLecce BbiGopa CTPaHbl, B OTHOLIEHNN KOTOPOI UCMPALINBAETCS 0XPaHa, cTel, 3oynoTpedbnaer
CBOW NPaBOM, OTBETUNK [OMKEH UMETb NPABO BO3Pa3uTb, COCNABLUNCD HA HERO6POCOBECTHOCTD MO-
BEeHMA UCTLa.

Mpu 3TOM OTKPLITBIM 1S ANUCKYCCMI OCTAETCA BONMPOC pacnpeneneHus 6pemMeHu [oOKa3biBaHus
060CHOBAHHOCTM BbIGOPA CTPaHbI, B OTHOLIEHIN KOTOPOW MCMPALLIMBAETCA 3alUUTA, @ MMEHHO [J0Ka-
3bIBaHUSA «OLYTMMOCTW» HACTYMMBLIErO B CTPaHe Bpeaa. BO3MOXHbI BapuaHTbl Kak 3aKpenneHus
npe3ymMnuum 06pOCOBECTHOCTM AeCTBUI NCTLA, TaK W BO3MOXEHMA HA NOCNeAHEro 06s3aHHOCTY
060CHOBATb «OLLYTUMOCTbY HACTYNUBLIErO TaM Bpeaa.

Moaudukauma npuHumuna lex loci protectionis NpUMEHUTENbHO K HapyWeHUAM B CeTU NHTepHeT
o6ecneunT 3t eKTUBHYIO 3aLLMTY MHTEPECOB MCTLA, NOCKONbKY NO3BOMUT €My BbIGPATh IOPUCAMKLIMI,
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rie HapyleHue Npas Hanbonee OLYTUMO M BAXHO AN HEro, U OAHOBPEMEHHO OFPaHNUMT WNPOTY
€ro YCMOTPEHUA, uto, 6e3ycnoBHo, 6YAET CNoco6CTBOBATL NPABOBON ONPEAENEHHOCTH.
= Onpegenexue npaea, NPUMEHUMOrO K Cnocobam 3awuTbl. Kak npasuno, npeobnagatowum Tak-
e sBnsetca npuHuun lex loci protectionis. BmecTe ¢ TeM cnegyeT COMAcuTbCa ¢ MHALMATUBON,
NPefCTaBAEHHOM B aKTaX «MArKOro NpaBay, U NpefoCcTaBUTb CTOPOHAM BO3MOXHOCTb 3aKNIOUMUTb
cornaleHue o Bbibope NPUMEHUMOrO NpaBa B OTHOLEHUN CNOCO60B NPaBOBOIA 3aLNTbl, UTO MO-
BbICUT NPaBOBYIO ONPeAeneHHOCTb ANl CTOPOH NpPU PacCMOTPEHMM Criopa B cyae.
3aKOHOAATENbCTBO MCCNENOBAHHBIX CTPAH CONEPKMT HOPMbI, Perynupylolme onpeaeneHue npu-
MEHMMOTO NpaBa B CyUYaAX HapYLEHU UCKMIOUMTENbHBIX NPaB, XOTA AeTann3aluuu HopMaTUBHbIX
aKTOB HEJ0CTaTOUHO ANA TOro, UT06bI 06eCNeUNTb KOMMAEKCHYIO U 3(GEKTUBHYIO 3aLUKMTY OT Hapy-
LIeHUA NpaB B CETU NHTEpHET. AKTbl «MATKOrO NPaBa» YaCTUUHO NOKPbIBAIOT TpebyloLme peleHns
BONpPOCHI (Hanpumep, cofepxar 0cobble NPaBuna onpefeneHna NPUMEHNMOro Npasa B OTHOLEHNN
OTBETCTBEHHOCTM NOCPEAHUKOB, UTO aKTYanbHO B YCNOBUSAX Pa3BUTUSA PA3NMUHbIX COLMANBHBIX CETEH,
Meaua-nnaTdopm 1 T.4.), HO B CUNY CBOEI NPUPOAbI He ABNAIOTCA 0643aTebHbIMU ANS NPABONPY-
MeHuTens. Takum 06pa3om, KaxKaoMy rocyfapcTBy cneayeT NpoaHanu3MpoBaTh CyLECTBYOLLME 3a-
KOHOAaTeNbHble HOPMbI O NpaBe, NPUMEHUMOM K IeNMKTHBIM 0653aTeNnbCTBaM B ciepe UHTENNEKTY-
aNnbHOI CO6CTBEHHOCTM, YUMTbIBas Creunduky HapyLeHuin B ceTh IHTepHeT. AKTbl «MATKOTO NpaBay,
B CBOIO OUE€pefb, MOrYT CTaTb OPUEHTUPOM M UCTOUHUKOM BAOXHOBEHUA. Takke peKomeHayeTca pas-
paboTaTb Ha TEOPETUYECKOM YPOBHE YCNOBUSA, KOTOPbIM [JOMKEH COOTBETCTBOBATb BbIGOP CTPaHbI,
B OTHOLIEHWW KOTOPOW UCTLOM MCNPALIMBAETCS 3aliUTa B Clyuae HapylweHns npae B ceTh UHTepHeT.
XoueTcs BepUTb, UTO NPEANOKEHHDIN B HACTOALLEHA CTaTbe NOAXOA HAWAET OTKANK B HAYUHOM Cpefe
W CTaHET NpPeaMeToM 06CY)KAEHNS B KAUeCTBE NOTEHLNANbHON 3aKOHOAATENIbHON UHULUATHBDI.
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Abstract

As well as streamlining academic research activities, contemporary technologies provide opportunities to in-
fringe on the intellectual property of others through plagiarism. However, plagiarism has yet to be adequately
dealt with in national legislations, which either do not contain any provision in this connection or fail to ad-
equately define the relevant terms. Moreover, there continues to be much discussion as to what plagiarism is,
as well as how and in what cases it should be punishable. The situation is further complicated by the various
approaches to plagiarism and the lack of consensus on whether so-called “self-plagiarism” should be treated
separately from the intentional infringement of other people’s intellectual property or be deemed as a form
of plagiarism. With the aim of clarifying these questions, the authors of the present paper compare different
approaches taken to the problem of plagiarism and consider some contemporary approaches to plagiarism
detection.
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AHHOTaUWA

COBPEMEHHbIe TeXHONOMMKA He TONMbKO YNpoLalT HayyHYI0 AeATeNbHOCTb, HO W NPeaoCTaBnAT 6onblue
BO3M0)KHOCTeI7I ana nocAaratenbCTBa Ha YYXYI0 UHTENNEKTYanbHYI0 CO6CTBEHHOCTb nocpeAacTsom nnarnata.
an/I 3TOM HalLlMOHaNbHble 3aKOHOAATE/NbCTBA nméo He coaepxar ero onpepeneHus, nn6o He KOHKpeTu3n-
pyloT ero. bonee TOro, B HacTodllee Bpems BeAeTca Hemano JJ,I/ICKyCCI/II?I 0 TOM, YTO TaKoe nnaruat, B Kaknx
cnyyanx n Kakum 06pa30M OH AO0MKEeH HaKa3blBaTbCA. CMTyaLI,I/IFI 0C/TIOXHAETCA TeM, YTO CYLLEeCTBYIOT Pa3nuny-
Hble NoAxoAbl K nnarnaty n HeT eAUHCTBa MHEHI/II7I OTHOCUTENbHO TOr0, ABNAETCA NU «Camonnarnar» qupMOI7I
nnarnata nnu NOANEXUT PaCCMOTPEHUIO OTAENbHO OT NOCAraTeNbCTB Ha UHTENNEKTYalbHYIO COBCTBEHHOCTD.
MbiTasicb pa306paTbCﬂ B JaHHOM BONpocCe, aBTOPbl NPUBOAAT B CPaBHEHWE Pa3inuHble NOAXOAbI K Nnaruaty
N pacCmaTpuBaloT HEKOTOPble COBpeMeHHble CpeAcTBa 06Hapy)Keva nnaruata.

Knioyesble cnosa

aKagemnyeckas 3ThKa, akaaemmyeckaa 4eCTHOCTb, aBTOPCKOe NPaBo, BbiABNEHWE Nyiarkata, nnaruat, camonsia-
rnatT, 4OCNOBHOE KOonupoBaHue

KoHdpnukT untepecos ABTOpbI CO06LAIOT 06 OTCYTCTBUM KOH(IMKTA UHTEPECOB.
(duHaHcupoBaHue liccnepoBaHme He MMeNo CNOHCOPCKOW NOAAREPKKY.

[Anga uuTnpoBaHua PokoBa, M. A, Wcaesa, O. B. (2022). Mnaruar ¥ camonnarvar B HayuHbiX
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Introduction

The digital age has undoubtedly made it much easier to obtain information necessary for con-
ducting research or preparing a scholarly work, as well as to find materials supporting or refuting
particular arguments concerning the subject matter at hand. However, the abundance and variety
of information available on the Internet also constitutes a temptation for its more “negligent” use,
which, among other things, may infringe the copyright of other authors.

At the same time, contemporary authors and other interested parties may avail themselves of a
wide range of technological means of establishing unfair borrowing of their ideas or wordings used
in other people’s works. Due to the inherent conflicts arising from such activities, the detection of
plagiarism in scientific research regularly causes a public outcry, which, being disseminated on the
Internet, becomes widely known.

In this context, it is no longer surprising when unfair borrowings in scientific works, including
theses, come to light, along with demands on the part of authors for compensation for infringements
of their intellectual property or impairment of their reputations. Meanwhile, the record shows many
problems arising in this regard and needed to be resolved being considered more thoroughly.

The problem of improper borrowing has been recognised since at least the first century CE: if
someone presented a work of another person or parts thereof as his own, it was equated to theft
and called “plagiarism”! However, although the term has become very widespread, it is rarely used
in the national legislations of modern countries; moreover, where it does appear, its meaning is not
always interpreted in a uniform manner, constituting a significant obstacle to the prevention of such
dishonest behaviour.

For this reason, this article presents a considered analysis of the concept of plagiarism along with
a review of currently prevalent approaches to its understanding in the academic and legal environ-
ments.

Research Questions

In previous research (Rozhkova, 2021) we concluded that there are nowadays two main concepts
of plagiarism: from the perspective of academic ethics (academic integrity), plagiarism is considered
as academic fraud, while, from a legal point of view, it comprises an infringement of intellectual
property. Due to being based on different approaches, these concepts are quite distinct. Thus, at-
tempts to “construct” ethical norms on the foundation of copyright or fit them into a Procrustean
bed of legal provisions are equally doomed to failure, resulting in a proliferation of inconclusive
discussion.

Plagiarism from the point of view of academic ethics

When referring to academic ethics, we mean the ethical standards that apply to the conduct of
academic and scientific research, which are based on the institution of integrity. As the International
Centre for Academic Integrity (ICAI) specifically points out, fairness, along with honesty, trust, re-
spect, responsibility and courage, is one of the fundamental elements of academic integrity.2

' Gilenson, B. (2002). Istoriya antichnoy literatury: Uchebnik, Tom 2. Drevniy Rim [History of ancient literature: Textbook.
Vol. 2. Ancient Romel. Flinta, Nauka.

2 ICAL (2021). The fundamental values of academic integrity (3rd ed.). https://academicintegrity.org/images/pdfs/
20019_ICAI-Fundamental-Values_R12.pdf
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Here, it should be emphasized that plagiarism not only affects the interests of the authors whose
scientific work is being dishonestly borrowed, but also teachers, students and the general public,
who are consequently misled as to whom the relevant scientific achievements belong. For this rea-
son, academic ethics is fundamentally distinct from copyright law, which prioritizes the legitimate
interests of the author (copyright holder) of the work? (Atanasova, 2019).

Although generally defining plagiarism as academic fraud, academic and educational institutions
often add their own nuances to highlight various characteristics enshrined in their ethical policies.
Generally speaking, academic plagiarism refers to giving the false impression that the research has
been conducted by the individual author(s), i.e., all the research work has been conducted by the
authors themselves, and the final conclusions described as a result of this work therefore belong
to these particular authors. Passing off someone else's research work and/or results as one’s own
is considered dishonest, unfair, fraudulent, and not meeting the requirements of academic ethics.

From the perspective of academic ethics, plagiarism is interpreted quite broadly* (Ansorge et al,,
2021). For example, plagiarism it includes the unfair use of others' ideas or concepts, copying frag-
ments of others’ publications in violation of citation rules, reproduction of others’ work or prepara-
tory materials (including unpublished texts), borrowing data from others’ research or experiments,
as well as copying individual phrases from others peoples’ work without indicating the original au-
thor, etc. (Blok, 2021). Thus, it is clear that the scope of objects covered by academic ethics, which
also protects scientific theories and mathematical methods, differs significantly from that of copy-
right, which, as is known, does not protect ideas, concepts, principles, methods, etc.

Therefore, we should agree with the idea often expressed in the literature that the rules of aca-
demic ethics are both more stringent than intellectual property law and cover a wider range of phe-
nomena.

Although disclosure of academic plagiarism does not necessarily entail exposing the plagiarist to
any legal liability, its consequences are generally detrimental, if not involving the complete destruc-
tion of the plagiarist's academic reputation. In addition, should plagiarism be detected in thesis re-
search, according to the results of which the plagiarist has been awarded an academic degree, such
a person may be stripped of his or her qualification.

For example, in 2000, the former MEP Jorgo Chatzimarkakis was awarded a doctorate for his thesis
on information globalism. However, in 2011, the VroniPlag wiki found that his work had been almost
72% borrowed along with insufficient acknowledgement of the other authors’ work.® As a result, in
2012, the University of Bonn, declaring Chatzimarkakis to be guilty of plagiarism, violation of aca-
demic ethics, lack of proper citation of sources, revoked the young politician’s doctorate.®

¢ Itshould be noted that despite the normative regulation of the procedure for deprivation of a degree (including because
of plagiarism), it turns out that not all the provisions of the relevant regulations are interpreted unambiguously. For
example, in July 2021 the Supreme Court of the Russian Federation considered a case on the deprivation of a degree
and had to clarify the corresponding procedure (see Case No. 2a-7916/2019 10. — Opredelenie Verkhovnovnogo Suda
Rossiiskoi Federatsii ot 14 ijulya 2021 g. No. 78-KAD21-8-KZ [Ruling of the Supreme Court of the Russian Federation of July
14,2021, No. 78-KAD21-8-KZ], http://vsrf.ru/stor_pdf.php?id=2018172/).
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In connection with the foregoing, there is another thing to be mentioned. Plagiarists often com-
plain that their dishonest borrowings have been brought to light not by the allegedly infringed au-
thors of the original works, but by third parties. Nevertheless, since academic ethics is designed to
protect the interests not only of authors, but also of the public in a broad sense, such a position is
unfounded. Thus, any member of the public or association thereof can legitimately investigate or
report fraudulent conduct by a researcher.

Plagiarism in legal terms

As considered above, the term “plagiarism” rarely appears in national legislations due to being
considered primarily as a matter of institutional policy. However, as a consequence, the number of
its possible interpretations is becoming significant.

In the widest sense, plagiarism is thought of as any “intellectual theft” where a person usurps the
authorship of another’s intellectual product in whole or in part (this is the interpretation reflected in
Russian criminal law). In this legislative context, the objects of plagiarism include all those deemed
to constitute intellectual property. In other words, this is not only about copyrighted works, but all
intellectual property. Thus, some authors refer to plagiarism of inventions, industrial designs or
even trademarks (Hung et al., 2021).

For instance, in 2014, a Russian court heard a case where an author successfully argued that a
scheme appearing in a scientific paper published by third parties was a generalized scheme that he
had synthesized and researched in his doctoral thesis. As a result, his copyright was recognized as
having been infringed and the dishonest researchers were compelled to prepare and publish a cor-
rection to the authorship of the scheme presented in their article’ [12].

A narrower concept of plagiarism is set out in the provisions of the 1886 Berne Convention for the
Protection of Literary and Artistic Works (the Berne Convention). Although authors are free to quote
the works of other authors that have been made public, such quotation must be made in good faith
and to the extent justified by the purpose. When referring to the works of others, authors in coun-
tries that are party to the Berne Convention must indicate the sources of borrowing and the authors
of the corresponding work if their name is provided (Article 10). Russian copyright law similarly al-
lows the free use of other people’s works subject to obligatory citation.

In the light of the foregoing, plagiarism is narrowly understood to be an improper borrowing
of another author's work (or its parts) when creating one’s own work, i.e., a borrowing that is in
violation of citation rules due to its failure to specify the author or source of borrowing. Whereas
copyright covers only works of authorship, the scope of objects of plagiarism in this regard shall
be deemed narrower: including only copyright items that are capable of being quoted, i.e., mainly
literary and scientific works. In the digital era, the possibility of “quoting” photographic works has
become the subject much discussion. However, in case of non-compliance with citation rules when
referring to someone else’s photographic works, such improper usage would seem to be more abhout
illegal reproduction or communication to the public than plagiarism in the narrow sense.

Since a failure to comply with the obligation to indicate the name of the author and source of
borrowing when borrowing (using) parts of another’s work constitutes an offence, the author of the
original work is entitled to claim compensation for their violated rights. Here, the legal liability is in-
dependent of the negative consequences that may occur in case of academic fraud detection. For ex-
ample, even if the revelation of plagiarism in a thesis results in the annulling of a degree previously

7 Resheniye Oktyabr'skogo rayonogo suda goroda Novosibirsk ot 5 avgusta 2014 g. po delu No. 2-1309/2014 [Decision of the
Oktyabrsky district court of Novosibirsk of August 5, 2014, No. 2-1309/2014], http://sudact.ru/regular/doc/ARJRIUMDTE/
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granted to that plagiarist, this does not present an obstacle for the author(s) of the original work(s)
to claim compensation for copyright infringement.

To summarize, the academic and narrow legal concepts of plagiarism are not mutually exclusive,
but together provide effective remedies to those who have suffered as a result of a plagiarist's unfair
actions, which can be implemented either separately or in combination as appropriate.

Plagiarism and word-for-word copying are not synonymous

According to a currently widely held opinion, only a literal match of sentences or whole para-
graphs in different works of different authors may be considered as plagiarism in the narrow sense.
According to this belief, the later of any two such works is automatically considered to be a result of
plagiarism. In particular, current Russian legal doctrine and case law typically rule plagiarism to have
occurred when there is a word-for-word copying of someone else’s intellectual result (or its parts) in
violation of the statutory rules of citation, i.e., without specifying the author of the original text and
the source of borrowing (Isaeva, 2021).

However, this simplistic point of view fails to take a number of factors into account. First of all, it
should be understood that professional texts (legal, technical, natural science, etc.) are often struc-
tured around the same commonly used phrases or expressions. In particular, legal texts are often
characterized by use of extracts of laws and regulations. When drafting papers, legal scholars refer to
the same laws, not only mentioning their titles, but also quoting (with or without quotation marks)
particular legislative provisions. Independent researchers may rely on the same reference sources in
their research, as well as supporting their own reasoning with the same citations. In such cases, even
if there is verbatim coincidence, the issue of plagiarism does not arise.

As noted above, from the point of view of academic ethics, even a mere borrowing of others’
ideas or work materials (which do not fall under copyright protection) constitutes plagiarism. The
latter can be revealed not only when parts of different authors’ works coincide word for word, but
also when someone else’s work is paraphrased, i.e., without being copied literally. Plagiarists may
achieve such a result by various means including automated solutions: today, there are many appli-
cations that automate the paraphrasing of a text. Even translation applications, while not specifically
designed for this purpose, can be used to carry out such “cosmetic” changes with no change of sense.

Out of the variety of methods used by plagiarists to conceal plagiarism, edited, disquised and
translated plagiarism variants can be distinguished.

Disguised and edited plagiarism are similar by their nature: in both cases, the borrowed text is
reproduced not word for word, but with some alterations. However, in case of disguised plagiarism,
the modifications of the original text are insignificant: the plagiarists change word forms, rearrange
phrases and sentences, use synonyms, etc. In the case of edited plagiarism, the borrowed text un-
dergoes comprehensive literary editing; as a result, while it may be completely different from the
original, at the same time, it preserves the content and general idea (Levin, 2018). Translated plagia-
rism, as the name implies, corresponds to the translation of an original text into another language
and publication of such a translation under the guise of an independent study, with no information
about the fact of borrowing (Mazov et al., 2017).

On a practical level, the diversity of technical means for concealing plagiarism significantly com-
plicates its detection, as well as preventing the identification of individual plagiarists. Nevertheless,
the use of various applications and services by authors when preparing their works is not in itself
evidence of plagiarism — or an attempt to disguise it. Modern technologies support a wide variety of
legitimate tools for editing texts to improve the quality of created works.
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Contemporary tools for revealing plagiarism

Experts usually draw attention to the fact that special tools and methods aimed at identifying
plagiarism have been developed due to the diversity of its forms and variety of methods of its
concealment.

First of all, we should mention automated text analysis conducted by means of specially created
algorithms, which is undoubtedly much more effective than the detection of plagiarism by human
agents (Mazov et al., 2016). Curiously, some researchers hold the opinion that it is unacceptable
to use automated review tools to identify plagiarism in a text, and that plagiarism should only be
detected manually. While the present authors do not agree that the use of technical means to de-
tect plagiarism is unreasonable, in order to exclude accidental repetitions, commonly used phrases
and expressions, titles or citations of laws and articles, etc., text borrowings detected automati-
cally should be subsequently analysed by a competent human. In other words, in order to correctly
identify plagiarism, it is necessary to use both automated and “manual” analysis, using a variety of
means and methods — as well as, if necessary, special expertise.

The latter is due to the possibility that, although an author of a scientific work may use their own
research which has already been published (i.e., conduct new research based on the results of their
previous one), an automated check is likely to consider such text fragments to be borrowed, when, in
fact, they are not® (the concept of “self-plagiarism” will be considered further). The researchers point
out that automated checking is clearly insufficient in such cases: only an expert can provide a sub-
stantive, evidence-based opinion that the fragments of the text defined by a machine as borrowed
actually belong to the author; moreover, in principle, the evidence used to support such an opinion
can only be provided by the original author him- or herself (Kirillova, 2019).

In addition to the usual collation approach, other less well-known comparison methods are used
in cases where, while there are no grounds to speak about the coincidence of texts, there are reasons
to suspect the author of a later scientific work to be guilty of plagiarism, or in cases where plagiarism
is detected on the Internet.

One such method is “digital fingerprinting”. When this technique is applied, a summary of ma-
terials is placed into the program, which compiles the said “fingerprints” allowing any subsequent

“borrowings” of the works to be automatically identified. If the “fingerprints” match, work aimed at
identifying common text fragments is initiated. Another comparison method involves the use of
keywords to identify the research topic, allowing one work to be compared with another in automatic
mode to reveal their similarity. This may be contrasted with the citation analysis method: rather than
being based on the similarity of texts, any mention of particular information in the text is studied in
order to identify similarities of citation patterns (Osipov et al., 2016).

The above discussion demonstrates a kind of arms race in the use of modern technologies in the
context of plagiarism: plagiarists use various means, including automation, to conceal plagiarism,
while the identification of plagiarism involves tools based on specially developed algorithms, which,
in turn, forces plagiarists to use even more sophisticated methods, and so on.

“Self-plagiarism” is not a form of plagiarism

The term “self-plagiarism” is used to refer to the full or partial reproduction of an author’s pre-
vious work in another scientific work by the same author without any acknowledgement thereof.
At the same time, many experts highlight the ambiguity of the term itself, as well as its application

8 Itis often noted in publications that plagiarism detection systems are unable to determine whether a text is taken from
the author's own work or from the work of others (Tlitova et al., 2019), thus requiring manual verification.
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to excessively diverse practices (Bird, 2002), which include: dual or redundant publication (repub-
lishing by the author of the same research paper under different titles and in different editions);
flow publication / autoplagiarism (publishing a series of articles on one topic while only a little
new material is added in each of them); “salami” publication (where significant research is split
into small articles).

Due to the absence in national legislations of a general rule restricting authors from reusing
their own intellectual results, most legal scholars tend to believe that there are no grounds to
imply an offence in case when an author reproduces their work (or its parts) in their other works.
In so doing, it is logically impossible for an author to infringe his or her own intellectual prop-
erty; conversely, as mentioned above, copyright law assigns primary importance to protecting the
rights holder. From a legal perspective, “self-plagiarism” cannot therefore be considered as a form
of plagiarism.

However, from the perspective of publication ethics, such a misuse of the results of one’s
creative work is generally recognized as unfair behaviour. Standards of publication ethics are es-
tablished by scientific publishers with due regard to the recommendations of the Committee on
Publication Ethics (COPE) (https://publicationethics.org/) and set out in the publication policies /
guidelines of peer reviewed journals and publishing houses (such policies are typically made
publicly available on publishers’ websites). It is within the context of publication ethics, which
regulates the relationship between authors, reviewers, editors and readers during the creation,
publication, distribution and use of scientific publications, that the term “self-plagiarism” has
grown in popularity.

Nevertheless, the concept of “self-plagiarism” seems to be in some conflict with copyright law, as
can be seen in the following.

In legal terms, when considering the publication of the results of scientific research, the points
at issue are generally covered by a license agreement between the author and the publisher, which
provides for the transfer of an exclusive or non-exclusive license from the former to the latter. In
case of transferring an exclusive license to the publisher, the author’s republication of previous
research (or part thereof) without the consent of the previous publisher becomes an offence in
terms of breaching such an agreement); here, no issue connected with “self-plagiarism” arises. In
case of the author transferring a non-exclusive license to the publisher (which may be granted due
to the author’s desire to republish their scientific work in order to expand their readership), it is the
publisher that commits the offence when prohibiting the author from using his or her work contrary
to the terms of the agreement; in this case, the concept of “self-plagiarism” does not change the
situation from a legal point of view.

While recognizing multiple publication of the same material as dishonest behaviour, the subse-
quent retraction of such papers raises several legal questions to which there are no decisive answers,
becoming a coercive measure applied in the case of violation of ethical standards. This tendency
can be considered as reducing the regulatory status of copyright law, creating an alternative to legal
mechanisms for regulating intellectual property relations and consequently decreasing the lawful-
ness of actions in this field (Bogustov, 2021).

The concept of self-plagiarism is not so relevant for academic ethics, which applies to aca-
demic and scientific research relations. In this context, “self-plagiarism” is mentioned much less
frequently; in the majority of cases, as an overview of contemporary publications shows, it refers
to situations when course papers are duplicated and submitted by the same student to different
university departments. However, the same issue may be raised with regard to theses. For instance,
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after analysing a case where almost one third of a lawyer's thesis was reproduced from an earlier
dissertation without including any reference thereto, Stefan Weber stresses that it is the extent of
borrowing and the academic level of the thesis that should be decisive®. In this connection, while
“self-plagiarism” may be deemed to be dishonest behaviour, it may by no means be equated with
“intellectual theft” (Resnik, 1998).
Finally, it is sometimes even obligatory to use one’s own prior works when preparing a new one.
In this context, we refer to the rules of awarding postgraduate degrees or applying for a research
grant. In the first case, prior to commencing work on the thesis itself, it is necessary to publish
the results of research in the form of articles in order to present them to the wider academic
community. In the second case, when applying for a grant, the author should provide a list of his
or her own publications, which are to be further developed if the grant is awarded. In both cases,
while there should certainly be no word-for-word reproduction of previously published works, a
failure to comply with the rule to base the research on some previous results would constitute a
breach of procedure.
To summarize, unlike the concepts of academic plagiarism and plagiarism in a narrow (legal)
sense, while not excluding their simultaneous application in particular cases, the concept of “self-
plagiarism” may come into conflict with the rules of contract law or intellectual property law.

Conclusion

The conducted study supports the conclusion that the contemporary concepts of academic pla-
giarism and plagiarism in the narrow (legal) sense do not exclude their simultaneous application,
which may be used by authors to protect their scientific research and copyrights in an effective
manner. However, the use of contemporary technological means to conceal plagiarism complicates
the process of obtaining satisfaction for rights holders, though not excluding such a possibility. The
detection of plagiarism also increasingly relies on specially developed technological approaches.
Moreover, both definitions of plagiarism must be clearly distinguished from the concept of “self-
plagiarism”, which latter concept is not always legally consistent.

It is hoped that the problems outlined in this article and the opinions expressed herein will serve
as a basis for further discussion of the problems in the area under consideration.
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Abstract

Digital art is the result of creative activity practiced in the virtual space.

There is no unified concept of digital art in Russia, and there is no legislative consolidation of this term. In this
regard, attempts to find an answer to what digital art is and what rights its acquirer has are topical issues of
Russian legal science. At the same time, under the influence of technology, as a result of the development of
the blockchain, new ways of handling digital art objects have appeared. The appearance of non-fungible tokens
(NFT) causes a lot of legal problems. The study of these problems is the most important task for modern lawyers.
The purpose of the study is to identify the legal qualification of digital art objects. In this regard, the author
sets the task to study the structure of NFT as an object of civil law. The purpose of the article is also to identify
potential risks for intellectual property rights holders when issuing NFT.

The methodology of this research is based on the use of a set of general scientific methods and specific meth-
ods of analysis used in legal science: system-structural method, system-functional, induction and deduction,
analogy, method of formal logic and system approach. In particular, the dialectical method provides an oppor-
tunity to systematically explore the unity of social content and legal form of art objects in the digital space. The
formal legal method makes it possible to form legal categories by highlighting the main features of phenomena
related to research questions.

The author has made assumptions about the legal nature of digital art and NFT, as well as their place in the
system of intellectual property law. The author has come to the conclusion that crypto art is one of the types
of digital art. A specific feature of cryptographic art objects is that their emergence and existence is possible
only in blockchain. As a result of the conducted research, it has been revealed that not all NFTs connected to art
objects are crypto-art objects in digital commerce.
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LLWDPOBOE MCKYCCTBO
B KOHTEKCTE NFT: POJIb PbIHKA
U NIPABOBAfl HEOTPEAENEHHOCTD

0.C. KynakoBa

BnagumupcKmii rocyaapCTBEHHbIN YHUBEPCUTET
umeHu A.I. u H.I. CroneToBbIX
600000, Poccus, Bnagumup, yn. lopbkoro, 87

AHHOTaLWA

Pe3ynbTatbl TBOPUECKOrO TPYAA, AOCTYMHbIE ANA NY6AMYHOTO 0603PEHNS MOCPEACTBOM UX TPAHCAALMM B MH-
thopmaumoHHON cpene, noayunni HassaHue udposoe uckycctso (digital art, undposoe uckyccrso).

Ha cerogHs He chopMMpOBaHO YHU(ULMPOBAHHOTO NOHATMA LM(POBOTO UCKYCCTBA, HE CyLeCTBYET 3aKOHOAA-
TeNbHOT0 3aKPeneHns AaHHOTO TepMUHA. MONbITKM HAWTN OTBET Ha TO, UTO TaKOE LM(POBOE UCKYCCTBO U Kakue
npaBa MMeeT ero NpuobpeTaTesib, CErOfHS ABNAIOTCA aKTyanbHbIMI BONPOCAMI OPUBNUECKON HayKW. B TO e
BpEeMS TeXHONOTUs HNOKYEIH N03BONMNA CO3AaTb HOBbIE CMOCO6LI 06paLLeHNs LGPOBbIX 0GHEKTOB UCKYCCTBA.
MosBneHue NFT, B CBOW 0uepeflb, TaKXe aKTYanM3MpoBan0 MHOXECTBO CMOPHbLIX BOMPOCOB B COBPEMEHHOI
I0PUANYECKON HayKe.

Llenbto nccnefoBanns ABNAETCA NPaBoBas KBanugukauus npesMeToB UCKYCCTBA B YCIOBUAX Pa3BUTUA PbIHKA
NFT. B cBSi31 € 3TMM aBTOP CTaBUT Nepes co6oi 3agaun: u3yuutb cTpykTypy NFT Kak 06beKTa rpaaaHCcKoro npa-
Ba W1 PacCMOTPETb NOTEHLMANbHbIE PUCKN ANS NpaBoo6nafatenen HTeNNeKTyanbHol CO6CTBEHHOCTM NpU Npu-
obpeteHun NFT.

MeTogonorus AaHHOTO UCCNeA0BaHUA OCHOBAHA HA WCMONb30BAaHWUN COBOKYMHOCTM OBLIEHAYYHbIX METOA0B
W CNewLuanbHbIX METOROB MO3HAHUA: CUCTEMHO-CTPYKTYPHbIN METO, CUCTEMHO-(YHKLMOHANbHBIA, HAYKLUS
W dedykums, aHanorus, hopmManbHO-NOTNUECKMIe MeTofl, CUCTEMHDIA NOAXOA. B uacTHocTH, B paboTe WKUPOKO
UCMONb30BaNCsA ANUANEKTUYECKUA METO, KOTOPbIA [an BO3MOXHOCTb UCCNeA0BaTb NPO6NeMbl B UHCTBE UX
COLMANbLHOTO COAEPXaHNs M NpaBoBOil hopMbl, NPOBECTH CUCTEMHBIA aHanu3 NPaBoBbIX HOPM B cdepe 06-
palleHns nNpegMeToB WUCKYCCTBA B LMcPOBOM npocTpaHcTe. PopManbHO-NPaBOBOM METOA NO3BOAMA Onpe-
AEenuUTb NPaBOBbIE KAaTeropuu nyTeM BbieNeHus OCHOBHbIX 0COGEHHOCTEN ABNEHNA U NPOLECCOB, CBA3AHHbIX
C BOMPOCaMM UCCnesoBaHus.

ABTOp faHHOW paboTbl CAenan NpPeAnonoXeHns o NpaBoBoW npupoge LMcpoBoro uckycctsa u NFT, ux mecte
B CUCTEME NPaBa UHTEN/EKTYanbHOM COBCTBEHHOCTU. ABTOP NPULLEN K BbIBOAY, YTO KPUNTO-APT ABNSETCH OAHUM
13 BUA0B LM(POBOro UckyccTea. Cnewmnduueckoin uepTon NPeAMeToB KpUNTOrpathnueckoro MCKYCCTBa SBASET-
€Sl TO, UTO OHU CO3[AIOTCA U CYLECTBYIT HEMOCPEACTBEHHO B G0KYEIH. MpU 3TOM aBTOp MpuLLen K BbIBOAY,
uTo He Bce NFT, cBA3aHHbIe C 06bEKTOM UCKYCCTBA, BbICTYNAIOT B KAYECTBE KPUNTO-apTa B rpa/aaHCcKoM 060poTe.

Knioyesble cnosa

uMthpoBOE MCKYCCTBO, NPABO MHTENNEKTYANbHON CO6CTBEHHOCTY, UHTENNIEKTYabHbIe npaBa, NFT

KoHdpnukT untepecos ABTOp €0061La€eT 06 OTCYTCTBUM KOH(NMKTA NHTEPECOB.

(uHaHcupoBanne liccnenoBanme He MMeno CoHCOPCKOM NOAAEPMKKN.
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Introduction

The modernization of social relations is significantly influenced by digital transformation, ex-
pressed, among other things, by the changing channels of communication from interpersonal direct
communication to the interaction of people in the information space. Digital transformation opens
up new opportunities for users of the information environment.

The transfer of life processes into the virtual space has also led to the emergence of new mecha-
nisms for the activities of public and private entities. In the business community, digitalization has
become an effective channel for business development, allowing for a range of transactions to be
made without serious resource costs.

Digitalization determines the creation of qualitatively new public goods, in relation to which the
various subjects interact with each other. In this regard, these new relationships have led to the
active formation of new negotiable objects which themselves require legal regulation. Information
transformation has had an impact on the rapid growth of the digital intellectual property market,
significantly increasing the financial assets of the owners of these objects.

The large-scale turnover of digital products created by intellectual labor requires optimal solu-
tions to be found for a number of problems. So, today, a debatable issue is the definition of the
ownership regime for objects created by artificial intelligence. Other important definitions include:
recognition of the quality of the official work of publications in social networks; establishment of
a pre-trial extra-jurisdictional procedure for protecting the rights of copyright holders of materials
mixed in the information environment; the search for a legal regime for the latest types of creative
work results; and much more.

The innovative development of society has determined the emergence of new material and non-
material benefits, in relation to which the subjects of civil legal relations interact with each other.
Technological progress, and in particular the improvement of the information environment has had
an impact on all spheres of public life. Art as the most important component of human activity
has also been qualitatively transformed in the conditions of continuous innovative development.
Computer technology has allowed humanity to move towards a new stage of its development.

Discussion

In the 21st century, an increasing number of material objects have found their expression in the
information environment. At the same time, cyberspace is being replenished not only with digital
copies of objects which possess physical form. Today, qualitatively new objects which do not have
material analogues in the real world are accumulating in the information environment. This spe-
cialized sphere of human activity and creativity using technology has also received a new form of
expression. The results of creative work, available for public viewing by means of broadcasting them
in the information environment, are referred to as digital art.
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To the present time, a unified concept of digital art has not yet been formed, and there is no legisla-
tive consolidation of this term. Some authors in this category understand the creative activity of the
subject in the information environment, where objects of spiritual culture are created without a physi-
cal analogue. Thus, A.D. Grigoriev, TYu. Zakharchenko consider digital art as a modern area of human
creative activity in the information space, in which, as a result of the use of special computer programs,
objects with artistic value are created without any physical embodiment in the real world (Grigoriev &
Zakharchenko, 2015). According to E.I. Kirichenko, this category should be understood as objects ex-
isting in cyberspace that have a cultural value, accessible to consumers by means of using technical
devices (Glowka, 2021). At the same time, it is worth noting that in the literature, the term “digital art”
means not only the process of creating an object with spiritual value, but this resultant object itself.

The term digital art can probably be considered from several sides.

Firstly, as a kind of creative human activity carried out through the use of various technological
devices, as a result of which intangible cultural objects existing in cyberspace are created.

Secondly, digital art is intangible information products of intellectual activity. It finds its expres-
sion in cyberspace as a result of digitization of previously created physical objects of author’s work.
Digital art can also be created directly in the information space as a result of the subject’s creativ-
ity. In this context, objects of art are understood as digital works created by intellectual labor and
the legal nature of these objects is determined by the action of the provisions of property law, the
law of obligations, as well as the provisions of individual institutions of intellectual property law
(Rakhmatulina, 2018).

When seen from the viewpoint of jurisprudence, this category can more relevantly be seen as the
result of a person'’s creative work. At the same time, the person recognizes that he/she has a set of
rights to objects created by artificial intelligence and machine learning technologies, of which he/
she is the developer.

At the present time, representatives of Russian legal science and practice overwhelmingly and
unanimously hold the position that digital art includes digitized copies of a real physical object and
intangible information products created in cyberspace!

The need to modernize the system of intellectual property rights arises from a change in the
views of modern people on art. The modern art market is a space in which the results of creative
activity created by artists, photographers, designers and other authors, different from traditional
objects previously recognized in this industry, are treated. The extensive possibilities of the informa-
tion network, the availability of computer graphics technologies allow the creation of a completely
new range of objects of contemporary art.

Crypto-art? is the name given to a new area art, manifested in the creation and distribution of
paintings, photographs, gif animations, music, and other audio-visual works.

At the present time, the novelty of this information product can be put down to the lack of a uni-
fied understanding of its essence in legal science and practice. Thus, in this paper, we propose our
own definition based on the main features of this digital object that have received attention by the
legal community.

Tokenization is the process of transferring rights to tangible assets into tokens, that is, the creation
of digital analogues of real things to increase the security of these objects when they are traded in the

' Art Law Conference. (2021, October 9). YouTube. https://www.youtube.com/watch?v=Zi0aXSBpxMo

2 Angelova, A. (2021, March 16). NFT and crypto art are a new loud (and strange) trend, on which millions are earned and
promoted. Texterra. https://texterra.ru/blog/nft-i-kriptoiskusstvo-novyy-gromkiy-i-strannyy-trend-na-kotorom-zara-
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online market segment (Novoselova, 2017). As a result of this procedure, a unique numeric code is cre-
ated for each specific asset. Tokenization allows you to transform a real thing into a set of tokens. Such
a token can act as an independent subject of civil transactions (Brisov & Pobedkin, 2022).

Since it is reliable from the point of view of information security, tokenization has become avail-
able to users with the advent of blockchain. Blockchain is a distributed database platform consisting
of linked blocks on which transactions in cryptocurrency are carried out. Each transaction which uses
this technology acts as a new block in the transaction chain. The distributed registry allows the buyer
to track the transaction history in relation to the object being purchased. This information about the
digital asset is simultaneously stored on multiple computers around the world. This fact makes it im-
possible to change or delete the data entered. Thus, a reliable way of carrying out transactions with
objects or their parts is created, thanks to the openness and reliability of information about them.

Non-fungible tokens can be used to give a digital art object (or an intangible copy of a real object)
the status of an original copy. Block chains use two types of tokens: fungible and non-fungible. The
first have been popular units of value for a long time, ever since assets have been traded on crypto
markets, in particular, Bitcoin, Ripple or Ethereum. The second, NFT, are unique digital certificates.
The main difference between fungible tokens and non-fungible ones is precisely in their uniqueness
(Grigoriev, Nurislamova & Nurislamova, 2021). So, the first type of tokens certifies the rights to a
digital asset. One Ethereum is equivalent to another, for example, in the same way in which a share
of a particular company is equal to another of the same shares from this organization. The cost of
fungible tokens is the same. For example, one Bitcoin will be exchanged for another at the same
exchange rate.

In the case of NFT, a digital object consists of tokens that exist in a single form. This type of digital
certificate, lines of numeric code, certifies the rights to items which cannot have a second copy rec-
ognized as an original copy (Naumov, 2021).

It is for this reason that it has become possible to apply rights to real estate, art objects, and other
types of things that have no analog in the digital market.

Crypto art is an art object created and existing directly in the NFT structure. At the same time,
from our point of view, crypto art is one of the types of digital art. In our opinion, the object of art nu-
anced by NFT can be of three forms. Another thing that needs to be considered is the classification of
the NFT generated by the form of the art objects included therein. Thus, an art object participating in
civil circulation by means of blockchain technologies can take the form of an exclusively real object
which exists directly in the real world of things. In this case, the NFT contains information about this
work: paintings, sculpture, other things that have value and exist in physical form.

Another group of generated NFT tokens are those that directly include a digital art object. In this
case, the work is fully loaded into the blockchain. These are independent works on the blockchain,
and they are often called works on the block chain (onchain works).? Perhaps these are the only truly
unique objects of digital art (crypto art), in respect of which, at the time of writing this study, there
had been no recorded case of fakes. They can be exchanged and transferred to other people only in
the blockchain.* Such projects are not numerous, an example is the collection created in 2017, con-
sisting of 10,000 elements — images of “CryptoPunks”’

3 On-Chain Artwork NFTs. (2021, October 9). https://medium.com/treum_io/on-chain-artwork

“  Penner, M., & Ellbogen, E. (2022, February 4). NFTs, intellectual property and art: An overview in three parts (Part 1 of 3).
The Angle. https://ip.fasken.com/nfts-intellectual-property-and-art-an-overview-in-three-parts/
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The next group and most disseminated group are non-fungible tokens which contain only links to
an information resource that hosts digital art objects. At the same time, such a work can be created
in the real world, while still remaining a digital copy, or be directly the result of intellectual activity
carried out by the author in cyberspace. It should be emphasized that the actual art object is not
an NFT, or part of it. In this case, a non-fungible token contains only a URL indicating the placement
of digital art. In this regard, NFT is a line of code in the blockchain, or metadata that links it to the
source file — the subject of art. Perhaps the greatest number of legal issues arise in relation to the
last group of these tokens.

The first transaction regarding a digital art object protected by NFT was carried out as early as
2017.5 The American IT company generated 10,000 unique pixel characters (CryptoPunks), the total
amount of sales of these digital items amounted to $348 million.

The reason for the popularity of these objects is explained by collectors’ desire to possess a
unique piece of contemporary art with high investment potential.” The intensive growth in the value
of such art objects on the online market correlates with the increase in the positions of the Ethereum
cryptocurrency (ETH) — a unit of value in the Ethereum blockchain. In 2021, 1 ETH is equivalent to
$3,217.92 or 236,006.39 P, whereas in 2020 this currency was traded at the rate of $200-300. Today, the
average cost of work that has received NFT certification is 1.5 ETH or $4,826.88, or 354,000.585 2. Thus,
crypto-art owners who purchased similar objects in 2020, increased their assets 10 times by 2021.

Art critics note that the digitalization of the art industry is leading to its democratization. This
position is justified from the point of view of the accessibility of artists, musicians and other persons
who create such products to the community.® If the creators of classical art objects sell their creative
results by promoting themselves and their works through live exhibitions that require large resourc-
es and a long process of organizing such events, resorting to the services of gallery owners and other
art market specialists, then for digital creators it is enough to publish the products of their work on
social networks and upload them to special marketplace sites. In this way, the issue of popularizing
the author and his work is greatly simplified, and consists in attracting the attention of a community
of like-minded people and collectors on digital platforms. In this regard, the democratization of art
allows the creators of art objects living in places physically remote from the primary art centers of
this industry to enhance their fame and gain access to the sales market.

It should also be said that the cost of each original work of crypto-art depends on how much in-
terest this object arouses among users of information platforms. The demand for a particular piece
of art directly correlates with the frequency and speed of distribution of its digital copies on the
Internet. The creator of such an art object has an interest in the result of creative activity being
copied, since increases the value of this item. In this regard, the question arises, then what is the
interest in acquiring digital art, spending considerable funds on it, if everyone can freely possess a
non-original copy?

A study conducted by The Art Basel, an organization that unites outstanding authors around the
world, and whose committee largely determines the trends of contemporary art, names several ob-
jective reasons for the popularity of digital art objects. According to the results obtained, to date,

¢ Larva Labs. (n.d.). CryptoPunks. Retrieved April 24,2022, from https://larvalabs.com/cryptopunks

7 Davis, B. (2022, April 24). | visited the digital beeple art museum and all | got was an aggressive pitch for my money. Artnet
News. https://news.artnet.com/opinion/beeple-b-20-museum-review-1954174

& Skolkovo School of Management. (2022, August 13) Kak postroit’ novuyu kar'eru? Investicii v NFT-tokeny: Prognozy i
riski [How to build a new career? Investments in NFT-tokens: Forecasts and risks]. SKOLKOVO.Smysly [Video]. YouTube.

https://www.youtube.com/watch?v=CDlvKGPWF-A&list=PLAnwhruuiiwrh[BqVW39z_
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49% of collectors are millennials, i.e. people born in the period 1980-2000. 92% of them participate
in transactions for the purchase of art on the online market.’ At the same time, another stimulating
factor is the 27% growth of the art object sales sector itself through information platforms during
the spread of the Covid-19 coronavirus infection. Thus, there is an objective transformation of the
environment determined by changes in consumers and sales methods.

The classification of generated NFTs also needs to be considered. Three types of tokens can be
named depending on the form of the art objects included in them. Based on a previous analysis of
specialized foreign and domestic literature, the author believes that at least three groups of non-
fungible tokens can be distinguished. The coinage of various NFTs is predetermined by the presence
of various types of art objects.

Thus, a work of art object which has been an object of blockchain turnover can take the form of
an exclusively real object existing directly in the real world of things. In this case, the NFT contains
information about the work that exists in the physical world. For example, a painting, sculpture, or
another object with spiritual value. During the circulation of such an NFT, as a rule, a contract for the
alienation of exclusive rights must be entered into or a license agreement drawn up. This will assign
to the acquirer a number of rights of use in relation to this real object. So, in December 2021, the St.
Petersburg cultural space “Third Place” held a sale of non-fungible tokens, in relation to 1125 shares
of the work of Pierre Renoir “Double Portrait of Jeanne Baudot”. The project entitled “The Greatest
Works of Art”, created the principle of shared ownership. What this implies in reality is the transfer
to NFT buyers of the rights to access the painting at any time of the exhibition. At the same time, it
should be noted that due to current IP legislation, the distribution of shares is not viable and all
right holders receive equal powers in connection with such transactions® Thus, when acquiring
such NFTs, buyers did not receive independent shares in the context of intellectual property rights.
The transactions were exclusively limited to the right of equal access to the object of art, but did not
presuppose the extension of the regime of intellectual rights to these objects.

Previously, the author has already referred to another group of generated NFT that directly in-
clude a digital art object. In this case, the work is fully loaded into the blockchain. These are inde-
pendent works on the blockchain, and they are often called “the onchain works"" These indeed may
be the only truly unique objects of digital art (crypto art), in respect of which, at the time of writing
this study, no evidence of fakes had been identified. They can be exchanged and transferred to other
people only in the blockchain (Wood, 2014). Such projects are not numerous. One example is a col-
lection created in 2017, consisting of 10,000 elements of images of “CryptoPunks”. These objects of
digital art are included in the list of expensive and in-demand NFT. From the author’s point of view,
the sale of a token, the content of which includes the subject of digital art itself, can be considered a
property transfer transaction. This is a separate object of civil rights, inevitable by law, but provided
for by the content of Article 128 of the Civil Code of the Russian Federation.

The next most disseminated group are non-fungible tokens containing only links to an informa-
tion resource that hosts digital art objects (Okonkwo, 2021). At the same time, such a work can be

% McAndrew, C. (2021). Resilience in the dealer sector. A mid-year review 2021. Art Basel & UBS. https://www.ubs.com/

© Susloy, V. (2021, December 26). The St. Petersburg art project has started selling shares in a Renoir painting in the NFT
format. ForkLog. https://forklog.com/peterburgskij-art-proekt-nachal-prodazhu-dolej

" Penner & Ellbogen, 2022.
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created in the real world, while being a digital copy. It can also be related to directly to intellectual
property created by the author in cyberspace. It should be emphasized that the actual art object is
not an NFT, or part of it. In this case, a non-fungible token contains only a URL indicating the place-
ment of digital art. In this regard, NFT is a line of code in the blockchain, metadata linking it to the
source file which is the subject of art. Perhaps the greatest number of legal issues arise in relation
to the last group of these tokens.

There are common problems traditionally related to each type of NFT. For example, what mar-
ketplaces are the participants selling and buying on; how to provide for the transfer of intellectual
rights; and how to define their volume, and much more. In particular, with the development of the
market of non-fungible tokens, there has been an increase in the number of violations of the inter-
ests of the rights holders of tokenized objects. The author will consider some problematic issues
of digital art turnover through the prism of intellectual property in the context of the growth of the
market of non-fungible tokens.

The purchase of NFT is considered to be the acquisition of a file with metadata, and not the
primary object itself. M.A. Rozhkova rightly notes that the problem of domestic jurisprudence is the
formalized consolidation of the system of absolute rights into two groups: ownership of objects of
the material world; and intellectual rights to fungible objects defined by law (Rozhkova, 2020).

In the context of considering the issue of the legal status of digital art, it can be concluded that
an unlimited number of NFTs can be created in relation to one object of intellectual property. This
approach exists today in the specialized literature of the USA2 and Great Britain (Guadamuz, 2021).

A comparison of an NFT with a signed copy of a digital art object cannot be considered absolutely
accurate in every case. The reason for this, from the author’s point of view, is the high risk of the
spread of non-fungible tokens, the content of which does not include the objects of art themselves,
but only information about them fixed through the prism of tools that guarantee the purity of trans-
actions. This risk will be discussed in more detail in the next paragraph. At the moment, it is impor-
tant to note that tokenization is a process accessible to any interested parties, within the framework
of which information of a diverse nature can be included in the token. This neither violates the
interests of other persons or is abuse of someone’s material property or rights.

In current Russian legislation, NFT can be considered as other property, the existence of which is
provided for by Article 128 of the Civil Code of the Russian Federation. According to the current sys-
tem of objects of civil law, enshrined in Article 128 of the Civil Code of the Russian Federation, there
is such a category as digital rights in our country. The work of M.A. Rozhkova, considers the essence
of these legal phenomena in detail, which allows them to be correlated with NFT [14]. The wording of
Article 128 of the Civil Code of the Russian Federation establishes a legal structure hased on which
digital rights are to be named in regulatory legal acts of Russia. In this regard, in Russia, there are
only digital rights in the context of the Federal Law “On Digital Financial Assets, Digital Currency and
on Amendments to Certain Legislative Acts of the Russian Federation” (hereinafter the Federal Law

“On the CFA"); and the Federal Law “On Attracting Investments using Investment Platforms and on
Amendments to Certain Legislative Acts Of the Russian Federation” (Hereinafter — the Federal Law

“On Crowdfunding”). According to the first regulatory legal act, NFTs in Russia cannot be called digital
rights in the sense of digital financial assets or digital currency.

At the same time, the systematic interpretation of Article 128 of the Civil Code of the Russian
Federation and the Federal Law “On Crowdfunding” gives us an idea of the existence of a partially

2 Barsky, D. ). (2021). Non-fungible tokens and intellectual property law: Key considerations. Lexis Nexis. https://www.hklaw.
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similar category of rights that a person acquiring NFT can be granted. On the one hand, the utilitarian
digital rights referred to in Article 8 of the Federal Law “On Crowdfunding” include such rights of the
holder as the right to demand the transfer of things and/or exclusive rights to the results of intellec-
tual activity, as well as the rights to use the results of intellectual activity. At the same time, it would
be wrong to say that the utilitarian digital rights provided for by Russian legislation reflect the legal
essence of NFT, and allow this object to be regulated as an independent category of law. This is due
to the fact that the issuing of a non-fungible token is not always associated, or rather, almost always
not associated with investment activity in the sense of the Federal Law “On Crowdfunding”(Brisov &
Pobedkin, 2022). As a rule, the turnover of NFT is the result of private interests in the purchase and
sale of various complex objects contained in this token. This is most typical for the crypto art market.

Internet marketplaces such as SuperRare, Foundation, OpenSea, Origin, Rare, Known, Nifty
Gateway where the turnover of digital art certified by NFT is carried out, as a rule, work on the
principle of auction houses. These marketplaces use smart contracts, i.e. agreements between the
counterparties of a transaction regarding the establishment, modification or termination of legal
obligations, the terms of which are recorded, executed and/or provided by a computer algorithm
automatically through the implementation of program operations. This type of contract from a legal
point of view is possible due to the legalization in certain jurisdictions of cryptocurrency as a digital
right in the form of an fungible token, which allows us to talk about its value. However, NFT technolo-
gies which allow transactions in relation to crypto-art products as mentioned earlier are excellent
objects. From the point of view of the art industry non-fungible tokens possess value, if there is a
certain digital object with which it is associated. In this connection, neither Russian legislation nor
the legal systems of the USA and European countries, at present, do not contain direct provisions
which regulate the relationships of subjects regarding the circulation of digital objects certified ac-
cording to NFT standards.

At the same time, this can be associated with a number of problems for the creators, other copy-
right holders, as well as buyers. Since modern legislation does not directly regulate relations regard-
ing this type of art object, the question of the reality of the transfer of rights from one entity to
another during a transaction is controversial.

The system of intellectual property rights is pertinent when reasoning which set of rights can be
transferred to an art object which has received digital certification according to the NFT standard.
Pursuant to the provisions of Article 1226 of the Civil Code of the Russian Federation, the structure
of intellectual rights includes bother exclusive (property) and personal non-property, inter alia. In
the case of civil transactions, the transfer of exclusive rights to the intellectual property is provided
for in Russian legislation. Personal rights (non-property rights) are understood as: the right of au-
thorship (Article 1265 of the Civil Code of the Russian Federation, Article 1315 of the Civil Code of the
Russian Federation); the right to a name (Article 1265 of the Civil Code of the Russian Federation, sub-
item 3 of Item 1 of Article 1315 of the Civil Code of the Russian Federation); the right to inviolability
of the work (Article 1266 of the Civil Code of the Russian Federation, sub-item 4 of Item 1 of Article
1315 of the Civil Code of the Russian Federation); the right to publish the work (Article 1268 of the
Civil Code of the Russian Federation); the right to recall the work (Article 1270 of the Civil Code of the
Russian Federation); and the right to indicate the name on a copy of the work (sub- item 2 of item 1 of
Article 1338 of the Civil Code of the Russian Federation). In their turn, the others include: the right to
follow (Article 1293 of the Civil Code of the Russian Federation); the right to patent (Article 1357 of the
Civil Code of the Russian Federation); the right of access (Article 1292 of the Civil Code of the Russian
Federation); and the right of revocation (Article 1269 of the Civil Code of the Russian Federation).
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In Russia, the creator of intellectual property cannot as a general rule transfer personal non-
property rights. Other rights also cannot be transferred from one entity to another, although the
legislation provides for some exceptions related to a specific type of object. It follows from this that
the turnover of art objects on the market is associated with the transfer of the creator's property
rights to the buyer. This is necessary from the point of view of the possibility of disposing of an art
object, including the admissibility of making a profit.

Since the legislation does not contain an imperative regarding the transfer of exclusive rights to
digital art, and NFT technologies are generally outside the field of rights, the entire regulatory mech-
anism is based on the provisions of contractual structures used by entities in this market. Analysis of
established commercial practice shows that the issue of the transfer of intellectual property rights is
not taken into account by the parties to crypto art transactions.

An analysis of the provisions of the contract for the digital painting “Everydays: the First 5000
Days” authored by Mike Winkelmann (Beeple), sold by Christie’s auction house for $ 69.3 million in
March 2021, reveals that exclusive rights were not transferred to the buyers (https://www.christies.
com/en/).

An NFT for a digital art object is created on a special platform that allows tokenization of such
an object. In this regard, it can be assumed that there exists a user agreement between the creator
of crypto art and the site. The provisions thereof may include the features of a license agreement
for the alienation of the author of the work of his exclusive rights in favor of future buyers. In this
regard, we can look at the example referred to above, “Everydays: the First 5000 Days”, tokenized on
the MakersPlace platform. Analysis of the rules of use of this site shows that the service receives a
license for the downloaded material, and the object may be sold by one user to another. However,
the transfer of exclusive rights to a tokenized art object is not mentioned in this act.

A study of the rules for using the OpenSea platform revealed that this resource grants a gratuitous
non-exclusive license, with the right to enter into sublicense agreements for downloadable materi-
als. At the same time, the rights of the creator are not limited by this agreement, and the platform
does not receive the right to sell user assets. The rules of use of the OpenSea site are similar to other
sites where, at present, crypto art is being converted (SuperRare, Foundation, Origin, Rare, Known,
Nifty Gateway).

In this regard, buyers of digital art today do not possess the legal right to use the art objects they
have acquired. They are not entitled to make a profit, for example, by creating goods with their image
for sale on the commercial market, or by exhibiting them in special galleries in return for a fee. In our
opinion, this significantly violates the interests of the subjects, which requires the introduction ideas
into the legal sphere about the legal status of NFT as a technology capable of certifying the rights to
objects in the digital environment.

From our point of view, the potential of non-fungible tokens suggests a new vector, not only of
the method of selling various kinds of assets, but also an effective means of protecting intellectual
property rights. Certification according to NFT standards can be a reasonable tool which can replace
the various registers of intellectual property rights, managed by authorized state bodies and inter-
national organizations. The creation of a database based on blockchains accumulating information
about various kinds of intellectual property rights will help to stabilize this industry. It will also
enhance the potential for interdepartmental interaction, thereby increasing the level of protection
of the interests of copyright holders.

B Makersplace. (2022, April 24). Terms of Service. https://makersplace.com/terms/

% OpenSea. (2022, April 24). Wallet. https://opnecea.com/wallet/
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At the present time, crypto art transactions have not been granted legal regulation from the point
of view of intellectual property rights. The sale of such objects on specially created sites takes place
without the transfer of exclusive rights to them. Thus, the buyer acquires a digital copy of an art
object, or to be more precise, its digital certificate (NFT). However, they do not receive the status of
the copyright holder and a set of rights to this result of creative activity. In this regard, the digital art
market is protected from the point of view of information security through the use of blockchain and
non-fungible tokens, but the interests of copyright holders are not protected by law.

There is an urgent problem related to the means of securing and confirming the uniqueness of
digital art An example of a legitimate transaction for the transfer of digital art objects is the auc-
tion held between August 31to September 7, 2021, organized by the State Hermitage Museum on the
marketplace of the Binance crypto exchange. As part of this event, digital copies of paintings in the
collection of this institution were sold for a total of 32 million rubles. This transaction was made pos-
sible thanks to the achievements in the field of tokenization. The State Hermitage Museum used NFT
tokens to create unique copies of its objects. At the same time, prior to the sale, two digital copies
of each art object were created, one of which was transferred to the buyer, the second was kept by
the museum.

To give a digital art object (or an intangible copy of a real object) the status of an original copy, it
is now possible to use non-fungible tokens. This type of digital certificate in lines of numeric code,
certifies the rights to items, while technologies do not allow the creation of additional instances. It
has thus become possible to apply rights to real estate, art objects, and other types of things that
have no analog in the digital market. From our point of view, the appearance of NFT is a significant
step towards the turnover of things in the information space. Aa detailed examination of the nature
of these digital elements is the subject of further research.

Around the world several concepts are used, in order to legitimize the turnover of intellectual
property rights related to NFT.

Firstly, the conditions for the transfer of intellectual rights can be included in a smart contract
(Sinitsyn, Diakonova & Chursina, 2021). ). Goldman notes that not being a traditional contract from a
legal point of view, a smart contract can also provide for the fate of intellectual property as related
to a non-fungible token.” This technology can be considered as an independent way of entering into
transactions with such objects.

Secondly, another way to legitimize the turnover of intellectual property rights to an art object
when concluding transactions with NFT is to have the parties sign a license agreement or an exclu-
sive rights alienation agreement. The creation of an independent document and the expression of
will by the parties in the form of a separate act, on the one hand, reduces the attractive autonomy of
transactions caused by the potential of blockchain technologies. However, on the other hand, they
allow for the creation of clear legal conditions for understanding and implementation. At the same

5 Nekrasov, D. (2018, March 16). Problema opredeleniya podlinnika cifrovogo proizvedeniya iskusstva [The problem of
determining the authenticity of a digital work of art]. https://medium.com/@slam_jack/npo6nema-onpeaenexus-

% Binance. (2021, August 31). Gosudarstvennyj Ermitazh obyavlyaet o starte prodazh NFT tokenov na marketplejse Binance
NFT [The State Hermitage Museum announces the start of NFT sales on the marketplace Binance]. Binance Blog.
https://www.binance.com/ru/blog/nft/rocynapcrBeHHblii-3pMuTax-06bABNAET-0-CTapTe-Npoaax-nft-TokeHOB-Ha-

7 Goldman, J. (2021, March 11). A primer on NFTs and intellectual property. Frankfurt Kurnit Klein + Selz.
https://ipandmedialaw.fkks.com/post/102gt4b /a-primer-on-nfts-and-intellectual-property
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time, it is worth considering that a license agreement or a contract for the alienation of exclusive
rights is associated with the search for the optimal jurisdiction for the participants of the transac-
tion, and the adaptation of relations to specific legal norms.

A number of questions arise due to the lack of proper regulation or a model of a potential mecha-
nism for the protection and protection of the rights of subjects involved in these relations. At the
same time, all the problematic aspects related to the NFT appeal are common to various jurisdictions
around the world.

One of these problems is the risk of NFT forgery. The Russian legal community actively defends
the position that non-fungible tokens certify the rights to real or digital things or the information
which it contains. Thus, M. A. Rozhkova notes that by registering information about the object, the
primary and subsequent copyright holders, and its placement, the ownership of the art object is
established.® This approach in real terms contributes to the autonomy of the relations of the partici-
pants in civil turnover. These participants can interact about any things, the rights to which can be
transferred within the framework of NFT transactions.

However, the unconditional consideration of a non-fungible token as a means of certifying the
rights to an object associated with it, entails risks of unfair behavior on the part of the creators of
the NFT. So, the author of an art object which exists in digital or physical form may face the situation
of a non-fungible token being issued by a third party, wherein only the URL address to a copy of this
object posted on the information network will be indicated. At the same time, such actions may be
aimed at the implementation of the NFT as such, rather than the rights to the intellectual property
referred to therein. The imprudent behavior of the buyer of such a fungible token may result in him
purchasing a product that does not have the desired value for him. Given that blockchain technolo-
gies do not imply the cancellation of transactions, and persons selling tokens do not always undergo
the proper verification procedure, there are risks of unfair transactions. These can be manifested in
the loss by the acquirer of the funds paid to them as part of the transaction, as well as in the misuse
of the intellectual property as a way of obtaining illegal income, and violating the interests of the
author. This behavior on the part of the creator of a non-fungible token can cause risks of both a
civil and criminal nature. The latter, under certain circumstances, can fall under the qualification of
fraudulent compositions. At the same time, the actual application of liability measures to those who
violate the rights and interests of parties to the civil turnover through the implementation of NFT
related to a specific object, including the subject of the art, is per se an ambiguous issue. The lack of
proper regulation and understanding of the legal nature of non-fungible tokens limit the subjects of
the application of law in protecting persons affected by encroachments of this nature.

The issues of the existence of risks arising from the turnover of NFT are discussed by the legal
community in a significant number of countries, in particular by lawyers from the USA, Great Britain,
Canada and India. For example, D. Sing, notes that in accordance with sections 51, 55, 63 of The
Copyright Act 1957 in India, forgery of the author's intellectual property is a violation, entailing the
imposition of liability measures on the subject who carried it out. However, the main disadvantage
of modern Indian legislation is that remedies are effective when it comes to forgeries in the physical
world of things in a particular jurisdiction. The sale of NFT carried out on crypto platforms is associ-
ated with a high degree of anonymity of the parties. Many buyers use pseudonyms in trade, which,
therefore, create conditions of the absence of real information about the identity of the violator
or creator. Another complexity is related to the protection of compliance with the interests of the

®  Rozhkova, M. A. (2021, December 13). NFT — Chto eto takoe? [What is NFT (Non Fungible Tokens)?] [Online forum post].
Zakon.ru. https://zakon.ru/blog/2021/12/13/nft__chto_eto_takoe__what_is_nft_non_fungible
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authors and buyers of the original work. In this regard, E. Cole and T. Broderick, lawyers from the UK,
state that NFT can confirm the authenticity of the work and the chain of ownership. However, the
problem remains that if the original entry in the book is false or contains errors, the NFT will simply
confirm and perpetuate it

In this regard, it seems that considering the NFT as a means of certifying the right of an object
associated with it, should not be considered a legal axiom, due to the information insecurity of
subjects of civil turnover.

Results & Discussion

From the author’s point of view, the potential of non- fungible tokens allows us to talk about a
new vector not only in the method of selling various kinds of assets, but also an effective means of
protecting the rights to art objects existing both in the physical world of things and in the digital
space. Certification according to NFT standards can be a reasonable tool to replace the various reg-
isters of intellectual property rights. It can also act as a means of management and certification of
intellectual rights. The creation of a database based on blockchains accumulating information about
various objects of law, including art objects and related intellectual rights, will help to stabilize this
industry, increase the potential for interdepartmental interaction, thereby increasing the level of
protection of the interests of copyright holders.

At the present time, transactions in relation to NFT related to art objects have not received
legal regulation. Matters of entering into agreements on the transfer of non- fungible tokens are
regulated by the subjects themselves, or not regulated at all. In this regard, there are many legal
problems, both for the copyright holders of art objects and buyers. In terms of the turnover of
intellectual property rights to art, assigned to NFT, there are many risks both in the Russian ju-
risdiction and in other countries of the world. The sale of such objects on specially created sites
often takes place without the transfer of exclusive rights to them. Thus, the buyer acquires a
digital copy of the art object, or to be more precise, its digital certificate (NFT). However, they do
not acquire the status of the copyright holder but a set of rights to this result of creative activity.
In this regard, the digital art market is protected from the point of view of information security
through the use of blockchain and non-fungible tokens, but the interests of copyright holders are
not protected by law.

There is an urgent problem associated with the consolidation and confirmation of the uniqueness
of digital art. In this regard, from the author’s point of view, it is important to remember the following
points when concluding transactions with NFT, which establish contractual conditions to regulate the
relationship between the platform issuing the non-fungible token and the copyright holder of the
art object whose works will be presented in the NFT. It is worth saying that the aspects mentioned
below are not exhaustive.

When discussing the relationship of creators with marketplaces, it is important to determine
which party will create a “smart contract” to regulate the initial sale of NFT and the sale of NFT in any
secondary markets. In this case, the smart contract in accordance with pre-established automated
commands will regulate: (1) storage of NFT; (2) if it is permissible to allow the purchase and sale of
NFT; and (3) will allow NFT to connect to the “wallets” of those parties who will receive currency in
connection with basic NFT transactions.

®  Broderick, T., & Cole, A. (2021, March 23). NFTs and intellectual property — Can they be protected? Murgitroyd Blog.
https://www.murgitroyd.com/blog/non-fungible-tokens-nft-and-intellectual-property
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When using smart contracts, copyright holders must determine which blockchain to use to launch
NFT and on which marketplace they will be put into turnover.

It is also important for the parties to agree on a set of rights granted to the NFT buyer. When tak-
ing into account the range of powers transferred within the framework of transactions with these ob-
jects, the following need to be specified: (1) permissible commercial purposes of the future copyright
holder; (2) what set of intellectual rights to an art object is granted to each party according to the
transaction entered into; (3) whether royalties (royalties) are paid to the author (primary copyright
holder) in the subsequent resale of a non-fungible token.

When summing up the results of the conducted research, it can be said that at the present time
the granting of the status of independent objects of law to tokenized intellectual property in cy-
berspace is a condition for the further development of the art market in Russia and the world. The
digitalization of art brings many positive aspects to the lives of both individual authors and organi-
zations. For example, in the case of museums, as entities actively involved in the process of creating
NFT for items in their collections, the approval of the legal turnover of such objects will allow a
number of issues to be resolved, including in the field of financing. Although the first transactions
in relation to art objects are already being carried out, a significant number of problems in the field
of law are only beginning to emerge for practitioners. For example, such questions may be: What
amount of rights and their content to digital art originally exists for entities that produce NFT, includ-
ing museums? What is the procedure for transferring such objects to buyers? How can the acquirer
use them? In this regard, today, this is an urgent area for research by representatives in various fields
of scientific knowledge and practical activity.
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[IPABOBOE PETY/INPOBAHUE
[OCYJAPCTBEHHBIX 3AKYIOK
B EC M EAJC:

TEHAEHUMN K LIN®POBU3ALUK

PA. Kacbsinos", A.IN. MyukoBa?

'MOCKOBCKMNI rOCYAAPCTBEHHDIA MHCTUTYT MEXAYHAPOAHBIX OTHOLIEHMNIA
(MrMMO-Yuusepcutet) ML Poccun
119454, Poccus, Mocksa, npocn. BepHaackoro, 76

[lenapTamMeHT KOHTPONIbHO-PEBU3NOHHON 1eATENbHOCTY M ayaAnTa
MuHuCcTepcTBa Hayku 1 Bbicero 06pa3oBanus Poccuitckoit Qefepaumnm
125993, Poccus, Mocksa, yn. Teepckas, 11

AHHoTauus

B cTatbe paccmarpuBaioTc npobaembl NPaBOBOro PerynuMpoBaHMUA rOCYAapCTBEHHbIX 3aKyNOK B MHTErpauu-
OHHbIX 06pa3oBaHnax — Esponeiickom cotose (EC) u EBpasniickom skoHoMmMueckom cotoze (FAIC). Boratblii
onbiT EC B chepe rocyfapcTBeHHbIX 3aKynoK npeacraBnsieT untepec ans EA3C, nepes KOTOpbIM CTOAT aHa-
NIOTUYHbIE 1 BO MHOTOM €lUe HEepeLIeHHbIe 33/jaum, CPEAN HUX B MEepBYyi0 ouepeab LMdpoBM3auus rocyaap-
CTBEHHbIX 3aKyNOK.

Poccuitckue aBTopbl YacTo 06palLaoTcs K onbiTy EC 4ns 3HAKOMCTBA € NYYLINMM NPAKTUKAMKU PeErynnpoBaHus,
HO Npu 3TOM chepa rocyaapCTBEHHbIX 3aKYMOK W3yyeHa HEefOCTaTOuHO NOMHO. Llenb 3toro uccnefoBaHms —
CpaBHUTb NPABOBOE PerynnpoBaHue rocyfapCTBeHHbIX 3akynok B EC u EAIC B KOHTEKCTe ux undposu3auuu,
BbIAENUTb MHCTPYMEHTbI, NpumMeHsiemble B EC, koTopble mornu 6bl 6biTb MHTEpecHbl ans EAIC, n chopmynupo-
BaTb 06LMe HANPABNEHWA Pa3BUTUA U BbILENUTb Pa3nuuns Ha NyTu K LudpoBu3auum 3akynok B EC n EA3C.

B cTaTbe NpPOBOAMTCA CPaBHEHME MPABOBbLIX OCHOBAHMI W TMABHbIX 3TanoB pa3suTtus nonutukn EC n EAIC
B Chepe rocyfapCTBEHHbIX 3aKynoK, pacCMaTpuBaeTca LM(POBU3ALMSA TOCYAAPCTBEHHDIX 3aKYNOK Kak 06-
LI TPeHA Pa3BUTMA 3aKOHOAATENBCTBA B JAHHON Cepe, a Takke OTAENbHbIE MHCTPYMEHTbI OCYLLECTBAEHUSA F0-
CynAPCTBEHHbIX 3aKynok B EC n EAIC, no3Bonstowye peann3oBbiBaTh AAHHbIA TPEHE B XU3HW. Pe3ynbTatbl nc-
CNefoBaHNSA OCHOBAHbI HA aHanu3e NPaBoBbix akToB EC 1 EAIC u npaBonpuMEHUTENbHON NPAKTUKM.

B pe3ynbTate npoBeAEHHOTO NCCNef0BaHNA Gbin CAeNaH BbIBOJ O TOM, YTO HEKOTOPbIE IP(EKTUBHbIE NHCTPY-
MEHTbI CMCTEMbI FOCYAAPCTBEHHDIX 3aKynok EC MoryT 6biTb NpumeHeHbl B npase EAIC mnu HaumnoHanbHOM npase
€ro rocyAapCcTB-uNIeHOB NPYU YCNOBMM, YTO BYAYT YUTeHbl pa3nuuns nyTeil UCTOPUUECKOTO PA3BUTUS CUCTEM rO-
CyAApCTBEHHbIX 3aKynok B EC 1 EAIC, a TaKKe HaLMOHANbHbINA OMbIT rocyaapcTe — uneHos EAIC.

Kniouesble cosa

uMctpoBas cpesa, OrpaHnueHus cBOBOAbI CNOBA, pacnpocTpaHeHne nHhopmaLmuu, 6NOKMpoBKa CalToB, Mofie-
pUpOBaHUEe KOHTEHTA
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Abstract

The article touches upon some problems of legal regulation of public procurement in two organizations — the
European Union (EU) and the Eurasian Economic Union (EAEU). A wide EU experience in public procurement
regulation could be helpful for the EAEU, as it is facing now the same problems as the EU did, for example the
digitalization of public procurement.

Russian researchers often refer to European experience in order to find best practices, but the European experi-
ence in the legal regulation of public procurement is poorly examined by Russian authors. The aim of the study

is to compare the process of digitalization of public procurement regulation in the EU and in the EAEU, highlight
the EU instruments in this sphere which could be useful for the EAEU and point some common features and dif-
ferences of the digitalization process in the sphere of public procurement in these organizations.

In the article the authors compare different fields of public procurement legal regulation in the EU and in the

EAEU and both general and specific instruments of digitalization in the sphere of public procurement existing in

the EU and in the EAEU. The study is based on the analysis of the EU law and legal precedents.

As a result the authors make a conclusion that some EU instruments of public procurement legal regulation

could be applied in the EAEU or its member states law considering the difference in historical development of
public procurement legal regulation of the organizations and positive experience of the EAEU member states.
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Beeaenue

EBponeicknit coio3 N EBpasuiicKMin 3KOHOMUUECKUI COKO3 — 3TO ApKue NMpuMepbl Mexrocyaap-
CTBEHHbIX 06beANHEHNI, KOTOPbIE C MOMEHTA CBOETO YUPeXAeHUs HaLleneHbl Ha JOCTKEHMeE Ty60o-
KO 3KOHOMMUecKoi uHTerpaumum. EC n EAIC 06befHAET TO, UTO 06a MHTErpaLMOHHbIX 06beaNHe-
HUA NOHANN HeOH6XOAMMOCTb HaiHALMOHANIbHOTO perynupoBaHus cepbl rocyfapCTBEHHBIX 3aKYNOK
KaK HeoTbeM/eMOro 31ana NOCTPOEHUA efUHOr0 BHYTPEHHEro pPblHKA. brarogapa eAnHbIM Npasu-
Nam perynupoBaHNa MOXHO YCTPaHWUTb YCTOMUMBbIE NMPAKTUKW M MOAENN MOBEAEHUA rocyaapcTs
B laHHOW 06NACTM M JOCTUYb KOHKYPEHTHOrO W NpO3pauyHOro OCylUEeCTBNEHNS TOCYAaPCTBEHHbIX
3aKYyMOoK B PaMKax efMHOro 3KOHOMNUYECKOro NPOCTPAHCTBA. TaKxe rocyaapCTBEHHbIE 3aKyNKN MOX-
HO PaccMaTpuBaTh KaK WHCTPYMEHT NUKBMAALMN 3KOHOMUUeckoro otctaBaHua (Silva & Campos,
2021), uTO aKTyanbHO KaK Ans oTAeNbHbIX cTpaH EC, Tak u EAIC.

ExerogHo 6onee 250 TbiC. 3aKa34MKOB U3 27 rocyaapcTe — uneHos EC pacxoayioT 0Koo 2 TPAH
eBpo (14 % BBI) Ha 3aKynKu TOBapOB, PaboT, yCiyr ANs rocyAapCTBEHHbIX U MYHULMNANbHbIX HYXA'.
Mpwn 3T0M BO MHOTUX cdiepax XM3HWN — IHEePreTUKa, 06LECTBEHHBIA TPAHCNOPT, CoLManbHOe obec-
neyeHne, 06pasoBaHue U 34paBOOXpPaHEHNE — FOCYAAPCTBEHHbIE OpraHbl U yupexaeHus aBnsaTCa
OCHOBHbIM, @ WHOTAA M €ANHCTBEHHbIM 3aKa3uMKOM TOBApOB, paboT, ycnyr. B EBponeickom cotose
Ha OnpefeneHHOM 31ane NOHANMN, UTO rOCYAAPCTBEHHbIE 3aKYMKM HE TOMbKO NPEenATCTBYIOT CTPOU-
TeNbCTBY €ANHOIO BHYTPEHHEO PbIHKA, HO U MOTYT BbITb UCMONb30BAHbI KAK MHCTPYMEHT BAMSHUA
Ha 3KOHOMWYECKYI M CoLManbHyto cepbl XU3HN 06WEeCTBa, NO3BONAA PErynupoBaTb, Hanpumep,
YPOBEHb 3aHATOCTU HaceneHus, 06beM UHBECTULLMIA, IKOHOMUUECKUIA pOCT (Bovis, 2020). B Hactos-
Lee Bpems rocyAapCcTeeHHble 3akynku B EC paccmaTpuBaloTca Wwupe: B HUX BUGAT OQUH U3 MeXaHu3-
MOB nepexofia K MNHHOBALMOHHON, pecypcocbeperatoliei U coLnanbHo OPUEHTUPOBAHHON Mogenu
3KOHOMUKMN. Py 3TOM OfHMM M3 OCHOBHbIX TPEHA0B Pa3BUTUA chepbl rOCYAAPCTBEHHBIX 3aKYMOK
B EC aBnsetcs ux undposmsalLns, BKNOUas nepeBof 3akynoK B 3NeKTPOHHbINA thopmar. Mpu 3Tom
nocnegHue MUPOBble COOLITUA U HEOBXOZMMOCTb MPOBEAEHUS FOCYAAPCTBEHHBIX 3aKYNOK B YCNO-
BUAX PacnpoCTpaHeHns HOBOW KOPOHaBUPYCHOW WHeKLun COVID-19 nuwb noguepKHYNU akTyanb-
HOCTb JJaHHOTO TPeHAA W NPOAEMOHCTPUPOBANM HEOBXOAMMOCTb CKOPENILEro BHEAPEHUS HOBbIX
LNPOBBIX TEXHONOTMI B Ciepy rocyAapcTBEHHbIX 3aKYNOK.

locynapcTBeHHble 3aKynku B EAIC OTHECEHbl K uucny NPUOPUTETHBIX 06MacTeld, B KOTOPbIX
B NoCnegHue rofbl BeAeTCA akTUBHAA PaboTa, HanpaBneHHas Ha rAPMOHU3ALMI0 HALMOHAMbHOIO
3aKOHOAaTenbCTBa. B 2018 I. 6bIna cO3AaHa pabouas rpynna BbICOKOro YPOBHA MO BOMPOCAM rocy-
AapcTBeHHbIX (MYyHULMNANbHbIX) 3aKyNOK B rocyaapcTeax — uneHax EAIC, kotopas thopmynupyer

' European Commission. (n.d.). Public procurement. https://ec.europa.eu/growth/single-market/public-procurement_en
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OCHOBHbIE HaNpaBfeHWUsi COTPYAHWUECTBA FOCYAAPCTB U ABNAETCA MIOWAAKOW ANA BbIPABOTKM
COBMECTHbIX peleHuid B 310l chepe. OfHUM U3 Takux HanpaBneHnin B EAIC, KOTOPOe aKTUBHO pas-
BMBaNoCb U A0 2020 roaa, HO 0COBLIA MMNYNLC PA3BUTUS NONYUMAO B CBA3M C HAUANIOM NAHAEMUN
COVID-19, siBnseTcs LuuthpoBn3aLmMa rocyAapCTBEHHbIX 3aKYMOK.

AxTuBM3aLMA AesaTenbHocT EAIC 1 HOBbIA B3rnsaa EC Ha perynmpoBaHmue rocyaapcTBeHHbIX 3aKy-
MOK, a TaKXXe HOBaA TeHAEHLMA K X LM(hPOBM3aLMM FAIOT HOBbIM MMAY/bC PA3BUTHIO 3aKOHOAATENb-
CTBA W 06YCNIOBNMBAIOT BO3PACTAIOLLMIA HAYUHbIA UHTEPEC K ITOI TEME.

lpaBoBble 0CHOBbI PerynnpoBanmus rocyAapcTeenHbIx 3akynok B EC n EA3C

[ins 0611ero NOHUMaHUA NPOBAEMATUKN U CUCTEMHBIX OTANYMIA B PErynMpOBaHNN rocyaapcTBeH-
HbIX 3aKynok B EC n EAIC Heo6X0fMMO yAeNuTb BHUMAHWE NPABOBbIM OCHOBAM PerynunpoBaHus ro-
CYAAPCTBEHHbIX 3aKYMOK B JAHHbIX UHTErPALMOHHbBIX 06bESMHEHUAX.

K HacToswemy BpemeHu EC, KOTOpbIN NO O6BEKTUBHBIM MPUUNHAM UMeeT 6onee GOraTbiil MH-
TerpauyoHHblie onblT, uem EAIC, npoluien HeCKoAbKo 3TanoB B Pa3BUTUN NPABOBOrO perynupoBa-
HUA roCyAapCTBEHHBIX 3aKyNOK. MepBbii 31an (BTopas nonosuHa 1960-x rr. — 1988 r.); BTopoit 31an
(1988-1992 rr.); TpeTuii 3tan (1992-2004 rr.); (ueTBepTblit 31an 2004-2014 rr.); naTbii 31an (2014 — H.B.)
(Puchkova, 2019). Hauano Kaforo 3tana CBA3aHO C NpoBejeHneM pediopM, HanpasBneHHbIX Ha Co-
BepleHcTBOBaHMe npaBa EC B chepe rocynapcTBeHHbIX 3aKyNOK.

HopMmbl yupeanTenbHbIX JOFOBOPOB 0 CUX NOP He CofepHaT NONOXEHWA, PErynupyIoLWnX oTHO-
WweHus B chepe rocyaapcTBEHHbIX 3aKyNOK, NO3TOMY MMaBHbIM UCTOUHUKOM NpaBa B 3TOW 06nacTh
ocratTca Anpektusbl. B EC rocyaapcTBeHHble 3aKyNKM U3HAYanbHO PacCMaTpuBanCh Kak npenat-
CTBWe B CO3JaHMM O6WEr0 PbiHKA. B CBA3M C 3TUM NOABNEHME HAAHALMOHANbHBIX HOPM B [aHHON
cthepe 66110 06YCNOBNEHO HEOOXOAMMOCTbIO YCTPAHUTL HETAPUIHbBIE OrpaHNUYEHNS MeXaY rocyAap-
cramu — uneHamu E3C (ct. 33 floroBopa 06 yupexpaexun E3C). B fanbHeilem COBePLIEHCTBOBaHNE
CMCTEMbI PerynupoBaHus rocyaapCTBEHHbIX 3aKYMOK OCYLEeCTBAAN0Ch B PAMKaX NMOCTPOEHUs BHY-
TpeHHero pbiHka (cT. 14 loroBopa 06 yupexaeHun EC 1992 r,, cT. 26 [loroBopa 0 (yHKLUMOHMPOBA-
Hun EC 2007 r.). TaKMM 06pa3oM, rapMOHU3ALMS HALMOHANLHOTO NpaBa B cdepe rocyapCTBEHHbIX
3aKynoK paccmaTpuBanach B EC kak CpefcTBO JOCTVKEHUS IKOHOMUUYECKOW MHTErpaLun — co3aaHus
BHYTpeHHero (061wiero) pbiHka. K HacToawemy BpemeHu B EC CnoXunach einHas HaJHalumnoHanbHas
cMcTema NpaBoOBOro perynupoBaHnA rocyfapCTBEHHbIX 3aKynoK, KOTopas 3aTparnsaeT BCe OCHOB-
Hble acneKTbl faHHol cpepbl (Puchkova, 2019).

EA3C — 370 Monofoe MHTErpauuoHHOe 06pa3oBaHKe, NPaBoO KOTOPOro TONbKO (opmupyercs,
no3Tomy, B 0TAMuKe oT EC, noka TpyaHO roBOPUTb 0 Hanuuuu B EA3C XopoLLo pa3paboTaHHON CUCTEMbI
NpaBoBbIX HOPM B 06M1ACTU FOCYAAPCTBEHHDIX 3aKyNOK. QUeBMAHO, UTO B HACTOALLEE BPEMS peub uaeT
0 HauanbHOM 3Tane B pa3sBuTM Npasa EAIC B 3TOM HanpaBNEHUM, HO NPK 3TOM Camopa3BUTHe byaeT
NPoONCXoanTb 6onee ynopaaoYeHHO B paMKax UETKOW UepapXuueckoil CUCTEMbI, LLEEHTPOM KOTOPOK
asnserca florosop o EAIC 2014 r. B 3TOM JOKYMEHTE 3aKpeneHbl NPaBoBble 0CHOBAHWA perynuposa-
HUA rOCYAapCTBEHHbIX 3aKynoK. Peub npexpe scero uget o pasgene XXI lorosopa o EAIC, B KoTopom
onpenenalTca Lenu n NPUHLMNbI PerynupoBaHna B ciepe rocyaapcTBEHHbIX (MyHULMNATbHbIX) 33-
KynoK (cT. 88). YKa3aHHbIi pa3gen BktoueH B Yactb 3 lorosopa 0 EAIC «EanHOE 3KOHOMUYECKoe
NPOCTPaHCTBOY. MOPAAOK perynnpoBaHusa rocyAapCTBEHHbIX 3aKYNOK PACKPbIBAETCA B MPUNOXKEHNN
N° 25 k loroBopy o0 EAIC «[poToKON 0 nopsiaKe perynupoBaHns 3aKynok», B KOTOPOM YCTaHOBNEHbI
noapobHbie TpeboBaHMA K 3aKOHOAATENLCTBY rOCYAAPCTB — uneHos EAIC B cchepe rocyfapCTBEHHbIX
3aKynokK, BKNiouas nepeueHb npoLieayp, nopsnok X nposeaeHns 1 cuctemy o6xanoBaHus JencTBUiA
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3aKa3uunka. BaxHyto ponb urpaet cT. 4 floroBopa 0 EAIC, KoTopas NpoBO3rnallaeT B KauecTBe OfHO
n3 uenei co3fanus EAIC cTpemneHue K (hopmMUPOBAHNIO €ANHOTO PbIHKA TOBAPOB, YCYT, Kanutana
U TPYAOBbIX pecypcos B pamkax EAIC.

B EC  EA3C npaBOBOe perynupoBaHue rocyaapCcTBeHHbIX 3aKynoK HE0HXOAMMO AN yry6neHns
3KOHOMUYECKON WHTErpaLmu. BaxHo noguepkHyTb, uto EAIC 1 EC cTaBsT nepep co6oil obuwme 3a-
A3aum 1 cTpemaTcs obecneuntb cBOGOAHBIA AOCTYN K FOCYAAPCTBEHHBIM 3aKyNKaM, rapaHTMpOBaTh
NPO3PayHOCTb 3aKYyNOUYHOr0 NPOLECca W CNpaBennBble KOHKYPEHTHbIE YCNOBUSA, CTUMYNNPOBATH
3(hheKTUBHOCTb rOCYAAPCTBEHHDBIX 3aKYMOK, OCYLIECTBAATb HAANEXALMIA KOHTPO/b B 3TON 06MaCTH.

C npaBoBoK Toukn 3peHus EAIC UMeeT BaxHOE NPenMyLiecTBO, KOTOPOE BbIPAXAETCA B Ha-
NUYNN YETKMX NPABOBbIX OCHOBAHWIA perynnmpoBaHis Ha YPOBHE YupesuTeNbHbIX JOr0BOPOB. K 0T-
NUUNSM HEOBXOAMMO TaKkKe OTHECTU TO 06CTOATENbCTBO, UTO B NpaBe EAIC OTCYTCTBYET Kakoil-nu-
60 LLeHOBOW NOPOT ANs PerynupoBaHus rocyAapcTBEHHbIX 3akynok. Mpu 3Tom fencTeue npasa
EAIC B cthepe rocynapCTBEHHbIX 3aKYyNOK HE pacnpoCTPaHAETCA Ha 3aKynku, COCTaBNALLME rO-
CYAAPCTBEHHYIO TaiHy (roCyAapCTBEHHbIE CEKPETbl), M 3aKYNKM HaLMOHaNbHbIX (LeHTpanbHbiX)
6aHKOB rOCYAAPCTB-UNEHOB. [INA YCTAHOBNEHUS WHbIX PA3NMunMil HEOBXOAMMO M3yuuTb Gonee
YacTHble NPaKTUYeckue BONPOCHI, YTO NO3BOAUT OLEHUTb ONbIT EC € NO3MLMIA ero NPUMEHUMOCTH
Ha yposHe EAIC. Cama BO3MOXHOCTb M 060CHOBAHHOCTb CPABHUTENbHO-NPABOBbIX UCCAEA0BaHNA
pocTuxeHmit EC — EAIC noaTBepxaeHa B poccuiickoi gokTpune (Anufrieva, 2017) u peanusyertcs
B pa3nuuHbix obnactax (Kasyanov, 2019).

[pakTnyeckue acnekTbl perynupoBaHns rocyaapcteeHHbix 3akynok B EG v EAIC

LlVIdJIJOBVI3aU,VI$I r0Cy1apCTBEHHbLIX 3aKYNOK

B HacTosLee Bpems COXHO HalTy cepy 06LIECTBEHHDIX OTHOLEHWNI, KOTOPYIO Obl He 3aTPOHY-
nu npoueccyl undposmzaumn. OpraHu3aL s eanHbIX LUGPOBbIX MHOPMALMOHHBIX NNAT(opM, UC-
Nomnb30BaHNe CKBO3HbIX LM(POBbIX TEXHONOMMI COCOBCTBYIOT COBEPLIEHCTBOBAHMIO MEXaHU3MOB
11 NOBbILIEHUIO KAUECTBA FOCYAAPCTBEHHOIO YNpaBeHus. B uenom passutie L poBbIX TEXHONOTUI
co3faet 6a3oBble NPeanoCcbINKN Ans NOCTPOEHUA MOARNN rocyAapCTBEHHOIO ynpasneHus, 6onee co-
OTBETCTBYIOLLEN MO6aNbHbIM BbI30BaM U PUCKaM Pa3BUTUA COBPEMEHHOr0 obuiecTsa (Smotritskaya,
2018).

LnchpoBu3aums AaeT MOLIHbIA TONUOK ANA Pa3BUTUA OOLIECTBEHHbIX OTHOLWEHWA, NPU 3ITOM
B OTAENbHbIX 06M1ACTAX OHM Pa3BUBAIOTCA TaK GbICTPO, UTO NPABOTBOPUECTBO BCE 6OMbLue OTCTAaeT
OT TEMNOB 06LECTBEHHOO Pa3BUTUSA, UTO CO3AAET Chepbl, BbiNaAatoLLMe U3 NPaBOBOro perynmpoBsa-
Hus (Zaloilo & Pashencev, 2019). OgHaKo rocyaapCTBEHHbIE 3aKyNKI — 3T0 NpUMep 06aacTu perynu-
pOBaHKA, B KOTOPOI! 3NEKTPOHHbIE MHCTPYMEHTbI 1 MEXaHWU3Mbl aBTOMATM3aLUK Hauann BHEAPATD-
s B NepBsylo ouepedb. BaXHO NoOAgYepKHYTb, UTO peub UAET He NMPOCTO O HANOXKEHUN INEKTPOHHBIX
WHCTPYMEHTOB Ha Y)XE CYLLeCTBYIOLYI0 CUCTEMY rOCY[APCTBEHHBIX 3aKYMOK, a CKopee 0 TpaHcdop-
MaLMN CNOXMBLIErOCA MeXaHW3Ma 3aKynouHbIX NpoLeayp C Lenblo MaKCUMANbHOrO UCNONb30BaHUsA
NpeuMyLLecTB, KOTOPbIE AAIOT 3NEKTPOHHbIE MHCTPYMEHTI. IMEHHO NO3TOMY HEOOXOAUMO FOBOPUTD
He 06 «3NEeKTPOHW3ALMMY» TOCYAAPCTBEHHBIX 3aKYMOK, @ 06 MX «uudpoBM3aLMmu», T. €. nepexo-
e K KaueCTBEHHO HOBOMY 3Tany NpOBeAEeHWs rOCyAAPCTBEHHbIX 3aKyMnoK. Hapsay ¢ TeXHUUECKoid
CTOpPOHON BOMpoca LMGpPOBU3aLMS roCyAapCTBEHHbIX 3aKYNOK NoApasyMeBaeT U3MEHEHWe Mblll-
NeHNs 3aKa3uukoB, MOCTABLMKOB, MOAPAAUMKOB, WCMOMHUTENEN, MOCKOMbKY KOHEUHOW LENblo
AaHHOro npouecca SIBNAETCA MOMHbIA OTKAa3 OT GYMaXHbIX MPOLUEayp M BYMaMHbIX KOHTPAKTOB.
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LincdpoBu3aLya rocyaapcTBEHHbIX 3aKYNOK Hanpas/eHa Ha To, YuTo6bl yNpoCTUTb AA 6U3Heca (B ToM
ymcne cy6beKToB Manoro U CPeHero NpeanpUHNMATeNbCTBa) yuacTue B rOCYAAPCTBEHHDIX 3aKyNKaX
1 06nerunTb Ans rocyaapcTBEHHbIX 3aKa3uMKoOB NpoLeaypbl UX NPOBeAeHUs. INEKTPOHHbIE UHCTPY-
MEHTbI NO3BONAT CAeNnarb rocyAapCTBEHHbIE 3aKyNKKU 6onee NPo3pauHbIMW U OPUEHTUPOBAHHbIMU
Ha pesynbrar (Pircher, 2019). LiuchpoBu3aums COKpaTUT CPOKM NPOBEAEHMA 3aKYNOUHbIX NpoLeayp,
YCTPAHUT psf AfMUHUCTPATUBHBIX HapbepoB. OueBnaHbIE NPEUMYLLECTBA LU(POBM3ALLMN TOCYAAP-
CTBEHHDbIX 3aKyMOK He MO 0CTaTbCA 6€3 BHUMaHNA Ha ypoBHe EC n EAIC.

B EC 6naronpuaTHbIM yCNOBUEM AN LUGPOBU3ALNN TOCYAAPCTBEHHBIX 3aKYNOK CTaNno co3fja-
HWe eNHON CUCTeMbl ONYBANKOBAHMA MHGOPMALMK O 3aKynkax. pousowno 310 6narogaps Au-
pektuse Coseta 1976 r. (N° 77/62/E3C%, B KOTOPOW 6bINO 3aKpenneHo 0643aTenbCTBO 3aKasuuka
ny6nnKoBaTh U3BeLLeHNe 0 NPoBeeHNM 3aKynki B OhuumManbHOM BeCTHUKe EBpOneinckux coo6-
wects (Official Journal of the European Communities). ns 3Tux uenei 6bi1 HauaT BbIMYCK CreLy-
anbHOTO NPUIOXeHNs K OULMANbHOMY BECTHUKY — INEKTPOHHOTO eXeHEeBHUKa 3akynok (TED —
http://ted.europa.eu/), KOTOpbIV C Tex NOp perynapHo U3AETCA U JOCTYNEH B 3NEKTPOHHOM BUfeE.
3a 370 BpeMs INEKTPOHHBIN eXeHEBHUK 3aKYMOK NPeBpaTUICA B OFPOMHYI0 633y AaHHbIX 3aKy-
nouHbix npoueayp B EC. B Hem B 06513aTenbHOM NOpAAKe Ny6ANKYIOTCA U3BELEHUSA O NPOBEAEHUM
3aKYyNOK, a Takke JOKYMeHTaLuA, NpoTOKOMbl PACCMOTPEHUA 33ABOK, pe3ynbrarthl onpefeneHuns
nobenutenen, MHOPMALMA O 3aKIHUEHHBIX KOHTPAKTaX MO pe3ynbTaTam Npoueaypsl u apyrue
CBEfeHNS, Kacalowmecs BCeX CTapuiAi 3aKynouHoro npouecca. Cuctema no3ponsieT 0CywWecTBAATh
MOWCK MO pa3fNYHbIM NAapamMeTpam — Mob30BaTe/lb MOXET HAWTU 3aKYNMKM KOHKPETHOW CTpaHbl
UMW KOHKPETHOTO 3aKa3unka N1M6o oT(hUNbLTPOBATL 3aKYNKM NO LeHe Unu NpegMeTy. [l 03HaKoM-
NeHns JoCTynHa MHAOPMaLKUA 0 rocyAapcTBEHHbIX 3aKynkax ¢ 2011 1. Npu HEOBXO[UMOCTY MOX-
HO NepenTyh B apXUBHbIIA pa3fen CUCTEMI, Fae XpaHuTcs MHdopmaums ¢ 1993 r., npeacTaBneHHas
B BuJe CKaHMPOBAHHbIX JOKYMEHTOB.

WHdopmaumio B INEKTPOHHOM eXedHeBHMKe 3aKynok pasmewiaet biopo ny6nukaumin EC
(Publications Office of the European Union), kyda ee HanpaBnsioT 3akasuuki, NPOBOAALME NPO-
Lienypbl, KOTOpble NoANajaloT nog AencTeue npasa EC B cdepe rocyaapcTBeHHbIX 3aKynoK. biopo
nyénukauuin EC ny6nukyet nofyueHHyo MHOPMALLMIO B TEUEHNe NATU AHEN B Clyyae ee Hanpasne-
HWS B 3NEKTPOHHOM BUJE Yepe3 MOAYNMN 3NEKTPOHHON CMCTEMbI FOCYAAPCTBEHHBIX 3aKynoK SIMAP?
(eNotice unu eSender) nn6o B TeueHue 12 AHel B Cyuae ee HAMpaBNeHNA MO 3NEKTPOHHOW Mo-
yte, hakcy uUnu nouTe. 3aKa3uMK COXpaHAET 3a CO6OI NPaBo ony6nuKoBaTb MHGOPMALMIO HA CBO-
em oMLMaNbHOM CaiATe, HO TOMbKO NOCNEe HanpaBineHus Takoi nHdopmawuu B bropo nybnukaumi
EC. OcHOBHas MHopMaums 0 3aKynke Ny6ANKYeTCA Ha BCex 24 0uLManbHbIX A3bikax EC, npuuem
EBponeickmii coto3 GepeT Ha ce6s pacxoAbl No NepeBoAy TeKCTa.

Co3paHue INeKTPOHHOTO eXefHEBHUKA 3aKYNOK B TOM BUAE, KaK Mbl 3HAEM €ro ceyac, CTano Bo3-
MO)XXHO UMEHHO C NOABNEHNEM TEHAEHLMN K LN PpOBM3aLMK, KOTOPAs HAJeNseT 0bILeCcTBEHHOE pas-
BMTME HEWU3BECTHOM Mpexpae MMOKOCTbIO, B pe3ynbTaTe Uero CouManbHble MHCTUTYTbI U NPOLLECCH
CNocobHbI NErko M GbICTPO U3MEHATHCA, YCMELWHO BCTPanBasch B JOPMUPYIOLLYIOCS HOBYIO peanb-
HocTb (Pashencev, 2020). IMeHHO HEO6XOANMOCTb BbICTPbIX U3MEHEHWMIA 1 PeaKLUU Ha Npomucxoas-
Wwme cobbITUs, A0BEAEHMA 6ONBLIOrO KONNYECTBA Pa3HO06PA3HOI MHOPMALMN O YUACTHUKOB 3a-
KyNoK CTafu TONUKOM AN MOAEPHU3aLMN INEKTPOHHOTO eXEeAHEBHMKA 3aKYNOK U3 06bIYHON 6a3bl
[aHHbIX B LIeNyI0 INeKTPOHHYI0 CUCTeMy A NPOBeAeHNs 3aKyNoK.

2 Council Directive 77/62/EEC of 21 December 1976 coordinating procedures for the award of public supply contracts. Official
Journal. —1977. — L 13. P. 1-14.
3 Systéme d'information pour les marchés publics (¢p., SIMAP).
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3aKa3umK TaKKe UMeeT NpaBo PasMecTUTb MHPOPMALMIO O 3aKYNKe B HALMOHAMbHBIX NH(OPMA-
LMOHHBIX cucTemax. OfHaKo Takas my6nukauus BO3MOXHA TONbKO NOCAe HanpasneHns WHGopma-
uun B biopo ny6nukaumin EC. Kpome Toro, cBefieHns, ony6nukoBaHHble B HaLMOHANbHbIX UHGOP-
MALMOHHbIX CUCTEMAX, HE [OMKHbI COfEPXATb AONONHUTENbHYID MHPOPMALMIO O 3aKyNKe, KOTOpas
He 6blNa yKa3aHa B CBEAEHMAX, ONY6NUKOBAHHbIX HA €BPONECKOM YPOBHE. 3T TpeboBaHMA Gbinu
ycTaHosneHbl gupektusamu EC c Lienbio He foNyCTUTb NONYYEHUSA HALMOHANbHBIMW KOMNAHUAMN He-
KOHKYPEHTHOro NpenmyLecTa nepes yuyacTHUKaMm1 U3 Apyrux cTpa.

HopmaTBHO-NpaBOBble OCHOBbI BHEAPEHUA 3MEKTPOHHbIX FOCYLAPCTBEHHBIX 3aKyNoK 6binu 3a-
NOXeHbl B xofe pedhopMmbl 2014 T, Korga 6bina npuHATa aupekTrBa EC ot 26 theBpans 2014 1. NO 201424/
EC «O perynupoBaHnUn rocyfapCTBEHHbIX 3akynok 1M 3amewarowas anpektusy NO 2004/18/EC»*
(nanee — aupekTnBa NO 2014/24/EC). BaHOoe 3HaueHue B KOHTEKCTe WM(POBM3ALMM rOCYAap-
CTBEHHbIX 3aKynok umeet CoobLieHne EBponeickoi komuccum 2017 T. «TocyaapcTBeHHble 3aKynku
Ana Esponeiickoro cotoza»® (European Commission, 2017). B 3TOM peKoMeHAaTeNbHOM JOKYMeH-
Te LM(PoBU3aLMA TOCYAAPCTBEHHBIX 3aKYNOK BbICTYNAET B KAYECTBE OfHOTO W3 LECTU OCHOBHbIX
HanpasneHunit WGPoBU3aLLMK Ha BRMKANLLINE RECATD NET.

B Hactosiwee spems B EC nocteneHHO BHEAPAIOTCA HOPMbl, 06s3blBAOWME 3aKa34MKOB ny6-
NINKOBAaTb B 3N1EKTPOHHOM BUAe [OKYMEeHTaLuIo ANnd NpoBeAeHNA 3aKyNOUHbIX NPoLeayp, a TaKke
BK/NIoYaTb B M3BeLieHNe 0 NpoBeAeHNM 3aKyNKN CCbIKY Ha TaKylo [OKYMEHTaLuo, pa3melLeHHYIo
B INEKTPOHHOM eXefiHeBHUKe 3aKynoK. Ha y4acTHUKOB 3aKynKu noxarca 06s3arenbcrsa nogasarb
3asIBKM B 3NEKTPOHHOM BUfe, a Ha NobeanTeneil 3aKynkn 1 3aka3umkoB — 0hOPMAATL B INEKTPOH-
HOM BUJe NpUemKy ToBapoB, paboT, ycnyr.

Bce 3TM HOBOBBEAEHMA Y)Ke BCTYyNWUAM B cuny. EBponeiickas KOMMCCUA YCTAaHOBMMA rpadimk
BHeZPEeHNs HOBbIX Tpe6OBaHUI B NPAKTUUECKYID AeATENbHOCTb eBPONENCKUX 3aKa3uMKOB Ans no-
CTENEHHOro Nepexoia K 3NeKTPOHHbIM 3akynkaM. K okTta6pio 2018 . 6bif 3anNaHUPOBaH NOMHbIN
Mepexoj Ha Mojauy 3aABOK YUaCTHUKAMI 3aKyMOK B 31eKTpoHHOM Buge (eSubmission), k anpenio
2020 r. — nepeBoa BCeX MPUEMOUHbIX JOKYMEHTOB B 3MeKTPOHHbIA Bua (elnvoicing), a K ceHTabpio
2023 I. — yHUhMKALLMSA BCEX OCHOBHDBIX OKYMEHTOB 3aKynouHOro npotecca (eForms).

B ceHTa6pe 2019 . 6bin NPUHAT pernameHT EBponeiickoir komuccun (N 2019/1978)%, KoTopblii ycTa-
HaBNWUBAET efiMHble 06f3aTeNbHble 3NEKTPOHHbIE (HOPMbl JOKYMEHTOB B Chepe rocyaapCcTBeHHbIX
3aKynok. HaunHas ¢ ceHTa6ps 2023 I. BCe YYaCTHUKM 3aKyNOYHOro npouecca byayT 06s3aHbl npume-
HATb 3NEKTPOHHbIE (HOPMbI, yKa3aHHble B 3TOM NPaBOBOM aKTe. B EC BBOAATCA eAMHbIe INEKTPOHHbIE
thopmbi (€Forms) no NNaHMPOBaHMIO 3aKyNOUHON EATENILHOCTY A/1A 3aKA3UNKOB, N0 KOHKYPEHTHbIM
npouegypam, 3akynkam y efiMHCTBEHHOr0 NOCTaBLMKa, NOPAAKY 06bABNEHWA nobegutens, a Tak-
K€ BHECEHUI0 U3MEHEHUIA B JJOKYMEHTALMIO O 3aKyMKe MW Y)Ke 3aKMIOUEHHbIN KOHTPAKT. BaxHO
NOAYEPKHYTb, UTO YKa3aHHble NpaBuna HalAn OTpaXeHue B pernameHTe, To eCTb B MPaBOBOM aKTe,
6narofaps kotopomy B EC gocturaiorcs Lenu yHudukauum npasa, Tak kak pernameHTbl He TONbKO
06s3aTenbHbl 418 BCEX FOCYAAPCTB — uneHoB EC, HO 1 UMEIOT NpsAMoe AeiCTBUe.

4 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement and
repealing Directive 2004/18/EC. Official Journal. — 2014. — L 94. — P. 65-242.

5 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions «Making Public Procurement Work in and for Europe». Strashourg, 2017.
COM(2017)572. https://ec.europa.eu/docsroom/documents/25612

6 Commission Implementing Regulation (EU) 2019/1780 of 23 September 2019 establishing standard forms for the
publication of notices in the field of public procurement and repealing Implementing Regulation (EU) 2015/1986 (eForms).

Official Journal. — 2019. — L 272. — P. 7-73.
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Heo6xogMMo OTMETUTb, UTO LUM(POBM3ALLMA FOCYAAPCTBEHHBIX 3aKYNOK HEBO3MOXHA 6€3 efu-
HOTO PerynnpoBaHns No ApYrum CMeXHbIM BONPOCaM. BaxHO Hanuuue npaBoBoil 6a3bl N0 BONPO-
Cy 3NEKTPOHHOW uaeHTUdMKaLuKM nonb3osatenei. bonee 20 net Hazaa 6bina NPUHATA AUPEKTU-
Ba EBponeiickoro napnamenta u Coseta (N2 1999/93/EC)’ 06 3neKTPOHHbIX LM(POBbIX NOAMNMCAX
(3UN). B 2014 r. npuHAT pernameHT EBponeiickoro napnamenta u Coseta (N 910/2014)%, koTopbiit
BBOAMT €AUHOE perynupoBaHune 3NeKTPOHHOU uaeHTUdukaumm — elDAS®. B 3ToM pernameHTe ycTa-
HaBNUBAKTCA XeCTKue TpeboBaHUA K obecneyeHno 6€30NaCHOCTU NEPCOHaNbHbIX JAHHbIX BNa-
penbues 3N, eguHble Tpeb6oBaHUA K opraHam, Bbigatowmm LN, 3akpenneHo BaXHOe NpaBuno,
COrNacHO KOTOPOMY HaunHasA € 29 ceHTabps 2018 I. BCe opraHuU3aLuu, NpeAoCTaBastoLWmne rocyaap-
CTBEHHbIE YCYrn B 3INEKTPOHHOM BUAe, 0683aHbl MPUHUMATD INEKTPOHHbIE LM(PoBbLIE NOANNCH
u3 Bcex cTpaH EC.

B 2016 r. EAIC npucTynun K BbipaboTKe npeanomeHnuin no copmupoBaHnio LudpoBoro npo-
CTpaHcTBa. bbinn onpefeneHsl ciegytolue NpuopUTETbI:
= pa3BUTWE HOPMATUBHO-NPaBOBOM 6a3bl EAIC U rapMOHM3aLMA 3aKOHOAATENLCTBA FOCYAAPCTB-

UNeHos;
= (popmMMpoBaHMe efuHOro LMGPOBOro NPOCTPAHCTBA ANA YBENNUEHNS B3aMMHOIO TOBapoo6opo-

Ta C BHEAPEHMEM 3NeKTPOHHO TOProBAu;
= pacluMpeHue NPaKTUKN WUCNONb30BaHUA WH(OPMALMOHHO-KOMMYHUKALMOHHBIX TEXHONOrKIA

ANA NoBblleHUs 3EKTUBHOCTU TPAHCTPAHUUHOTO B3aMMOAENCTBUA MeXay OpraHamu rocy-

[apCTBEHHOI BNACTH, XO3AUCTBYIOWMMI Cy6beKTaMI U DU3NUECKUMU NULLAMMK;
= pa3paboTka M peanu3auns COBMECTHbIX MPOEKTOB 1 MPOrpamm no LUdpoBoil TpaHchopmaLmm

IKOHOMMKM cTpaH EAIC.

OnHMM 13 OCHOBHbIX HanpaBReHUN ULUGPOBU3ALUN SBNAETCS BHEAPEHME 3INEKTPOH-
HOJ TOProBAM, KOTOPas BK/OUAET U roCyAapcTBeHHbIe 3akynku. CornacHo n. 4 Mpotokona N2 25
k loroBopy 0 EAIC rocynapctaa-uneHbl 06ecneynBaloT NpoBefeHne KOHKYpCa 1 ayKLuoHa Tonb-
KO B 3N1EKTPOHHOM (hopmaTe W CTPEMATCA K Mepexopy Ha 3NeKTPOHHbIA (opmaT npu ocyuye-
CTBNEHMU APYruX cnoco6oB 3akynok. Mpu 3tom Hu B florosope 0 EAIC, Hu B MpoTokone N° 25
He npeaycMaTpUBaeTCA Co3faHMe efMHON TOProBoM NNOWAAKKM UAKN XOTA 6Gbl €BPA3UNCKON UH-
(hopMaLNOHHOM CUCTEMbI, KOTOpPas 06beauHUAA Gbl MH(OPMALNIO O NPOBOANUMBIX HALMOHANb-
HbIX 3aKynkax B rocygapcreax — uneHax EA3C (Hanogo6ue INeKTPOHHOMO eXeAHEBHMKA 3aKy-
nok B EC). Heo6x0anMOCTb CO34aHMA TAKOW CUCTEMbI OueBMAHA. 06 3TOM rOBOPAT B TOM uucne
W UCCNefoBaHuA, npoBefeHHble EBpasmiickoil 3KOHOMUUecKoi komuccueid (EIK) coBmecTHO
¢ Tpynnoit BcemupHoro 6aHka: «Mepbl MO YNpOUIEHMIO TPAHCTPAHWUUHbBIX 3aKYNOK, BKOYalo-
Wue ycTpaHeHne opManbHbIX NPEnSTCTBUIA, 3aNyCK eAMHOr0 3NEKTPOHHOTO NopTana u nepe-
XOA Ha 3NEeKTPOHHbI (hopmaT 3aKynoK, CNOCO6HbI AaTb CYMMApPHbI 3KOHOMUYECKWUI POCT,
npesbiwatowni 0,1% ot BBM EAIC no 2025 r.»™°. Mo MHeHulo uccnefoBatenei E3K u pynnbl

7 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community framework for
electronic signatures. Official Journal. — 2000. — L 13. — P. 12-20.

&  Regulation (EU) 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic identification and
trust services for electronic transactions in the internal market and repealing Directive 1999/93/EC. Official Journal. —
2014. — L 257. — P.73-114.

°  elDAS — electronic IDentification, Authentication and trust Services.

" Epasuiickas JkoHomuueckas Kommcewa. (n.d.). Lugppoeas nosecmka Eepasulicko20 3KOHOMUYECKO20 C0K03a
00 2025 200a: nepcnekmuebl U pekomeHdayuu. CosmecmHoe uccnedo8aHue Egpasutickoli 3KOHOMUYecKoU Komuccuu
u lpynnbl BcemupHozo 6anka. http://www.eurasiancommission.org/ru/act/dmi/pages/digital_agenda.aspx
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BcemupHoro 6aHka, eanMHas MHPOpPMaLMOHHasA cucTeMa Ha yposHe EAIC ana TpaHCrpaHUYHbIX
3NeKTPOHHbIX FOCYAAPCTBEHHbIX 3aKyNOK NO3BOMUT 06eCneunTb GYHKLUN 3NEeKTPOHHON nofaum
3aABOK M NPOBEAEHUA aYKLWNOHOB, @ TaKKe INEKTPOHHOE BbICTaBNEHME CYETOB U O6MEH 3nek-
TPOHHLIMI JOKYMEHTAMM NO 3aKynKaMm Mexay NpaBuTeNbCTBOM OAHOW M MOCTABLMKaMK ApY-
oW CTpaHbl. MpW 3TOM 3HAUUTENbHO COKPALLAIOTCA CPOKM W 3aTpaThbl HA rOCyAAPCTBEHHbIE 3a-
KYNKM U NOBbILWAKTCA 3((eKTUBHOCTb U NPO3PAUHOCTb MPUHATHIX PELIEHNn N0 KOHKYPCHbIM
npoueaypam (Halonen et al., 2019).

BbiBOAbI 3KCNEpPTOB MOATBEPXKAAIOTCA ONbITOM OAHOrO M3 rocyaapcrs — uneHos EA3C. C 1 aH-
Baps 2019 I. poccuinckne 3akasuuku Bnpase onpeaensTb NOCTaBLMKA, NOAPAAUNK]A, UCNONHUTENS
UCKNKOYUTENbHO B 3NEKTPOHHOM Buae. Mpu 3TOM BCe 3Tanbl NpoBeAeHus npoueayp 6binn nepese-
AeHbl B 3MEKTPOHHDBIA BIA, BKAIOUAS 3aKNOUeHe KOHTPAKTOB. [ins 3TUX Lenei 6bina co3naHa eau-
Has MHOpMaLMOHHas cucTema B chepe 3akynok (ENC), koTopas no cBoemy (yHKLMOHAY NOXOXA
Ha INEKTPOHHBIN eXeaHeBHUK 3akynok B EC 1, No cyTu, ABNseTCcA 6a30i faHHbIX BCEX MPOBOAUMBIX
B Poccum rocynapcTBeHHbIX 3aKynok. B HacToswee Bpems BeayTca paboTbl N0 Nepesody B Inek-
TPOHHbINA hopmaT npolecca NpUemMkn TOBApOB, PaboT, YCAyr, NpesoCcTaBNAemMblX No pesynbTatam
BbIMOMHEHUA TOCYAAPCTBEHHbIX KOHTPaKTOB. Ha ¢pesepanbHOM ypoBHE Takas CMCTEMA HaXOAWT-
€A B CTaAUN pa3paboTku, HO B PerMoHax NofobHble cucTembl (YYHKLUOHMPYIOT B MOMHOM 06bEME.
B MockoBckoit o6nactu pabotaer cuctema MUK EACY3 — MMopTan UCMONHEHM KOHTPaKToB. Bce
KOHTPAKTbI 3aKa3unkoB MOCKOBCKOW 06M1ACTH 3aKPbIBAKOTCA B INEKTPOHHOM BUAE UCKNKOUUTENbHO
yepe3 3T0OT noptan. 0CO6EHHOCTb ero B TOM, UTO Pa3MELLAIOT JOKYMEHTbI TaM He TOMbKO 3aKa3unkMm,
HO M UCMONHUTENN: BCE TOBAPHbIE HAKMAAHbIE, CUeTa, CYeTa-(haKTypbl HANPABASIOTCA 3aKA3UMKY UC-
KNIOUMUTENbHO B 3NEKTPOHHOM Biae uepe3 MUK n noanucbiBaoTCA 3NEKTPOHHON NOANMCbI0 NOCTaB-
L1Ka, NoApAAYNKA, MCNONHUTENS.

Mpoueccl LMPOBM3aLMM rOCYAAPCTBEHHBIX 3aKynok B EAIC CTankneatoTcs ¢ npobnemoil oTcyT-
CTBMA B3aMMHOIO NPU3HAHUA 3NEKTPOHHON LMdPOBOI Nognucy, XoTa B U. 1 cT. 88 lorosopa o EAIC
B UMCNO LieNeid U MPUHLMNOB peryninpoBaxmus B chepe rocyfapCTBEHHbIX 3aKyNOK BXOAUT 0becneye-
HUe 6ecnpenaTCTBEHHOrO JOCTYNA NOTEHLMANbHbIX MOCTABLMKOB U NOCTABLMKOB roCcynapcTB-une-
HOB K y4YaCTUI0 B rOCYAapCTBEHHbIX 3aKyMKax, NPOBOAUMbIX B 3NEKTPOHHOM (hopmaTe, nyTeM B3anM-
HOTO MPU3HAHMA OfHUM rOCYAAPCTBOM-UNEHOM 3NEKTPOHHON LMGPOBOI NOANNCH, U3TOTOBEHHON
B COOTBETCTBUU C 3aKOHOAATENIbCTBOM JPYroro rocyfapcraa-unexa.

B 2018 . BULLe-npembepbl rocyfapcts — unenos EAIC o6cyaunu naTb Haubonee BaxHbIX Npobnem
BHYTpeHHero pbiHka EAIC, nepBoil M3 KOTOPbIX 6GbINO OTCYTCTBME B3aMMHOMO MpPU3HAHWSA TFOCY-
AapcTBamMiu — uneHamu EAIC 3neKTpoHHOW LudpoBoi nognuck. B Hauane 2020 r. npembep-mu-
HUCTp M.B. MuwycTuH 0603Hauun hopmMpoBaHMe eanHON CucTeMbl LUGPOBON MAEHTU(MKALMN
8 EAIC B KauecTBe OAHOTO M3 NMPUOPMTETHBIX HANpPaBAEHUIA MO Pa3BUTUIO MHTETPALUN Ha eBpa-
3MIACKOM NPOCTPAHCTBE"., TakMM 06pa3oM, PeLieHne 3Toi NpobneMbl CTAaHET OfHUM W3 NpUOpUTe-
108 EAIC Ha 6nmxanwwyio nepcnekTusy. M HECMOTPSA Ha TO, UTO B HACTOALLEE BPEMS AeKnapupyemoe
8 [loroBope B3aumHoe npu3Havue LN B cepe 3akynok rocysapcreamm EAIC B nonHom obbeme
He peanu3oBaHo (Kurochkin, 2019), 8 2021 rogy EAIC cienan 60MblIOiA Wwar B CTOPOHY peanu3auum
AaHHOI uenu. B okTa6pe 2021 rofa EBpa3niickas 3KOHOMUUYECKAA Komuccua yTeepanna Mnav me-
PONPUATUIA NO B3aUMHOMY NMPU3HAHUIO 3NEKTPOHHOM LMAPOBOIA Nognucy (3NeKTPOHHOI nognuck),
W3rOTOBNIEHHOW B COOTBETCTBUM C 3aKOHOAATENIbCTBOM OAHOTO rOCYAapCTBa — uneHa EBpasuiickoro
IKOHOMUYECKOrO COi03a, APYrMM TOCYRApPCTBOM — uneHOM EBPasviicKOro 3KOHOMMYECKOTO

" Cutamkos, P. (2020, sHBapb 31). Muwycmun npu3ean éHedpumb 31eKmMpPOHHYI0 Yupposyto nodnuck no ecemy EAIC. PUA
Hosoctu. https://ria.ru/20200131/1564089962.html
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€0103a 119 LienIei rocyapCTBeHHbIX (MyHULMNANbHbBIX) 3aKYNOoK™. COrnacHo aHHOMY NaHy 0 KOHLA
2023 roga B EAIC 6yayT pa3paboTaHbl U YTBEPXAEHDI NPABUIA B3AUMHOMO MPU3HAHNS INEKTPOHHOM
NOANMCKM, U3rOTOBNEHHOW B COOTBETCTBUM C 3aKOHOAATENbCTBOM OfIHOTO FOCYAAPCTBA-uNeHa Apy-
UM FOCYAApPCTBOM-UNEHOM ANA LieNeil rocyapCcTBeHHbIX (MyHULMNAnbHbIX) 3aKynoK, a 0 KOHUA
2024 rofa npeanonaraeTca OCywWecTBUTb TEXHUUECKYIO peann3aLuio YCTAHOB/IEHHbIX B NpaBuiax no-
noxeHui. NpeTBOpPeHmMe B XWU3Hb YKa3aHHOTO NNaHa CTaHeT BaXHOW BEXOW B npoLecce CONMKEHUS
CUCTEM rocyAapCTBeHHbIX 3aKynok rocyaapcts EAIC u ux uudposmusaumm.

MogBoas uTOrM aHanu3a npoueccos uudposusauuu B EC u EAIC, Heobxoanmo 0TMeTUTD, uTo EC
onepexaet EAIC B uactv uudpoBm3aLym rocyaapcTBeHHbIX 3akynok. Mpu 3Tom xotenoch 6bl 06pa-
TUTb BHUMAHME, YTO HEKOTOPbIe rocyAapcTea — uneHbl EAIC JOCTUMN NONOXUTENbHBIX PE3YNbTAToB
no 3TOMy BONpOCy, B pAfe Cnyyaes faxe npes3ownu EC, Hanpumep B 4acTit NepeBoaa POCCUNCKMX
KOHKYPEHTHbIX 3aKYMOK UCKNIOUYMTENbHO B 3N€KTPOHHDIN BUA. OUeBNHO, UTO lanbHelne fencTBUS,
CBA3aHHbIE C NepexoAoM Ha LMpoBM3aLIMI0 rOCyAaPCTBEHHBIX 3aKynok B EAJC, 6yayT pa3pabarbi-
BaTbCA C YUETOM HALMOHANBHOIO ONbITA FOCYAAPCTB-UNEHOB. [pK 3TOM 06paTUTLCA K OnbITY EC Tak-
Xe MOXeT 6bITb none3Ho ana EAIC.

Eannbiii knaccudukatop 3akynok

OfHMM M3 BaXHbIX LIAroB HA NYTW K LM(POBU3ALMM 3aKYMOK CTano co3faHue B EC eguHoro
Knaccudmkaropa 3akynok (EK3). B xoge npakTuueckoi 4eaTenbHOCTH rocyAapCTBEHHbIE 3aKa3umnKin
B EC CTONKHYNMCb € Npo6aeMon ONMUCaHUs NPeaMeTa 3akynku, KOTopoe Heo6XoAMMO caenatb Ta-
KM 06pa3om, uTo6bl OHO 6bINO MOHATHO ANSA BCEX NOTEHLMANbHbBIX YYaCTHUKOB, Pa3roBapuBatoLLnX
Ha Pa3HbIX eBPOMENCKNX A3blkax. PelieHnem 31Ol Npo6nembl U CTano BBeAEHWe eANHOTO Knaccu-
thukatopa 3akynok. EK3 — 310 feTann3npoBaHHas cuctema onucaHus NpoayKLuu, KOTopyio 3akyna-
10T 3aKa3umKM, C NPUCBOEHNEM UHAMBUAYANbHbIX KOAOB Pa3fuyHbIM TOBapaM, pabotam 1 ycnyram.
EK3 yTBepxaeH B 2002 1., koraa 6bin NpUHAT pernameHT EBponeiickoro napnamenta u Coseta EC
N2 2195/2002"%. B HacToslee Bpema EK3 AeicTByeT B pefakLun HOBOTO pernameHTa EBponeickoro
napnamenta u Coseta ot 2009 . (N 596/2009)". B COOTBETCTBUM C MONOXEHUAMU AUPEKTUBDI
Esponelickoro napnamenta u Coseta ot 2014 . (N 2014/24/EC) npumeHeHue koaos EK3 obasatenb-
HO Npu NPOBeAEHUM 3aKYNOK eBPONENCKUMM 3aKazunkamu. Mo cytu, EK3 — 370 3NeKTPOHHbIN KaTa-
nor T0BapoB, paboT, yCyr, KOTopble MOryT NpMo6peTaTb 3aKa3umki U3 EC. Y kaxaoi nosuuum (Tosa-
pa, pa6oTbl, ycnyru) B EK3 eCTb CBOW YHUKANbHBII UNCNIOBOI KOA.

Takoit Koz EK3 umeet 0 eBATH CUMBO/O0B (BOCeMb Ldp NOAPAA U OHA uepe3 aeduc), pasnuya-
IOLLMXCS B 3aBMCUMOCTM OT BUAA 3aKynaemoi npoayKumun. EK3 cocTomT U3 0CHOBHOTO KnaccutukaTo-
pa 1 gononHuTenbHOro. Kogbl 0CHOBHOTO Knaccudmkatopa umetoT Bug «00000000-0», rae nepsble
ABe uutpbl 0603HaYAKT pa3gen, TpeTba Ludpa — rpynny, yeTBepTas — KNacc, NATas — Kateropuio

2 PacnopskeHue Konnerun EBpasuinckoi 3KOHOMUYECKOI Komuccum ot 11:10.2021 N2 169 «06 yTBepxAeHUN NNaHa mepo-
MPUATMIA NO B3ANMHOMY MPU3HAHWMIO INEKTPOHHOI LNGPOBOI NOANMCH (3NEKTPOHHOI NOANNCK), N3TOTOBAEHHON B CO-
OTBETCTBUM C 3aKOHOAATENbCTBOM OfJHOTO FOCYAAPCTBA — uneHa EBpasviickoro 3KOHOMUYECKOTO COH3a, APYrM rocy-
AAPCTBOM — unieHoM EBPA3MiiCKOT0 3KOHOMUUECKOrO €003 NS Leeil TOCyAapCTBEHHbIX (MyHULMNANbHBIX) 3aKYNOK».
OchnumanbHblit caiT EBPa3Minckoro IKOHOMUUECKOro coto3a hitp://www.eaeunion.org/, 1410.2021.

B Regulation (EC) N2 2195/2002 of the European Parliament and of the Council on the Common Procurement Vocabulary
(5 November 2002). Official Journal. — 2002. — L 340. — P. 1-562.

% Regulation (EC) N© 596/2009 of the European Parliament and of the Council of 18 June 2009 adapting a number of
instruments subject to the procedure referred to in Article 251 of the Treaty to Council Decision 1999/468/EC with regard
to the regulatory procedure with scrutiny. Official Journal. — L 188. — P. 14-92.
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npoaykuuu. Lectas, cefbmas 1 BocbMasi Ldpbl OTHOCATCA K KOHKPETHOMY TOBapy, paboTe unm ycny-
re. [lesatas umdpa ucnonbayeTcs AN NOATBEPKAEHNUS YHUKANLHOCTY KOAA. lONONHUTENbHBIA Knac-
cuhukaTop ucnonb3yetca Ans 6onee NOAPOBHOrO ONMCAHNA NPEAMETA KOHTPAKTA M COCTOUT U3 BYK-
BEHHO-LMDPOBOTO KOA], e nepeblit cMBON (6yKBEHHbIN) 0603HAUAET CeKLyIo, nocneayoLe Tpu
undpbl — nogpasfeneHune, nocneaHas uudpa Ucnonbyetca Ans NOATBEPKAEHUS YHUKANbHOCTM
koaa (Puchkova, 2019).

EK3 MOXHO HailTU B INEKTPOHHON CUCTEME TrOCYAAPCTBEHHbIX 3akynok (SIMAP), npuuem knaccu-
thukaTop fOCTYNEH HA BCEX ouumanbHbix A3bikax EC. 310 06neryaer noTeHLMUanbHbIM NOCTaBLNKaM,
noapsAYMKaM, UCNONHUTENAM MOUCK UHTEPECYIOWNX UX 3aKyNoK U No3BonseT u3bexarb ownbok
npw nepesofe Ha fpyrue A3biKn KNoueBbIX CNOB ANA NOMCKa. Kpome Toro, B HEKOTOPbIX A3bIKax MO-
KET 6bITb HECKONBKO CNOB ANs 0603HaYeHUs 04HOro npeameTa. Hanpumep, cnosa «truck» u «lorry»
B QHIMIMCKOM S13bIKe 0603HAUAIOT rPY30BOi aBTOMOGMNb. EK3 Takxe yunTbIBAET 3TOT HIOAHC, UTO N03-
BONSIET NPOBOANUTL 60Nee TOUHBIA 1 LeNeBON NOMCK 3aKYMOK.

B HacToswee BpemA Ha yposHe EAIC paboTbl no co3ganuto aHanora EK3 He seaytca. Mpwn 31oM
Heo6XoaMUMO OTMETUTb, uTo B Poccuickoit Mefepaunn eCTb aHANOTUYHBIA MEXaHU3M, KOTOPbIN
Ha3blBaeTca «Katanor ToBapos, pa6ort, ycnyr» (KTPY). OH dopMupyetca Ha OCHOBe 06uiepoc-
cuiickoro knaccudukatopa OKMA2 u CopepxuT CTPYKTYpUPOBAHHOE ONMCaHMe 06bEKTa 3aKynKu.
Katanor 6bin BBefeH ANA TOro, 4To6bl BCe 3aKa3UMKM ONUCbIBANN 06BEKTbI 3aKyNKW N0 0JHOMY
06pasuy. C 0fiHON CTOPOHDI, 3T0 YNPOLLAET NOAFOTOBKY AOKYMEHTOB 3aKyNKK, a C APYroil — He faeT
“cnonb3oBaTb AOMOMHMUTENbHbIE XapaKTePUCTUKMW, KOTOpPble MOTYT OrpaHWYuTb KOHKYPEHLMIo.
KTPY cywecTByeT TONbKO B 3MEKTPOHHOM Buae B EUHOW MHADOPMALMOHHON cucTeme B chepe
3aKynok. OnucaHue o6bekToB 3akynkn u3 KTPY 06s3aTeNbHO AA8 MCMOMb30BAHNA 3aKa3uMKoM
npu opMupoBaHuM Gopm 060CHOBAHUA 3aKYMOK, U3BELLEHN N NPUINALEHIIA HA YYacTMe B 3a-
KYnKe, OKYMEHTaLUM 0 3aKynKe, KOHTPAKTOB M OTYETOB 06 UX MCNONHEHUW. B HacToswWwee Bpems
AaHHbIIA KaTanor chopMUpoBaH B NONHOM 06beme No BCeM BUAAM TOBApOB, paboT, yCnyr, 04HAKO
B HEKOTOPbIX 061ACTAX (HanpuMmep, 3aKynKa NeKapCTBEHHbIX CPEACTB U MEAULMHCKUX U3aenni)
KTPY o6s3ateneH ana npumeHeHuns, a B Apyrux (rae Aata Hauana o6A3aTebHOTO MpUMEHeHNs
MO3NLMN B KATaNoOre ele He HaCTyNuna, Hanpumep, psa NPOAYKTOB NUTAHNA) TPUMEHACTCA N0 Xe-
NIaHNI0 3aKa3umnka.

Mo cBoeit cyTi KTPY sBNsieTC pOCCUIACKMM BapUAHTOM EK3, Kakux-nu6o ocobeHHOCTeln unm co-
AepxaTenbHblX HOBOBBEAEHUI B HEM HET. Mpu 3TOM He06X0AUMO OTMETUTb, UTO OCHOBHON LieNbio
co3faHus EK3 6b1n0 co3gaHne MexaHn3ma, No3BONAIOLLEro B NepByio ouepeab CTepeTb A3bIKOBble 6a-
pbepbl MeXAy 3aKa34MKaMmM W NOCTaBLLMKAMI U3 pasHblX rocyaapcTs EC, TOrAa kak OCHOBHOI LieNbHo
co3aaHua KTPY 6bina yHumKaLms onucaHns 06bekTa 3aKyNKu 1 NOBbILEHNE KOHKYPEHLUN.

MoCKONbKY rocyAapcTBEHHbIE 3aKyMKu B €BPa3MICKUX rOCYAApCTBAX OCYLECTBAAKTCA Ha Ha-
LMOHanbHOM f3blke, B CKOPOM BpemeHu nepen EAIC Takxe CTaHET BOMPOC CO3AAHUA WHCTPYMeH-
Ta, aHanornyHoro EK3 uMeHHO C TOUKW 3peHns YHU(UKALUN TPOLECCA ONMCAHNA 06bEKTA 3aKyNKK
Ha pasHbIx A3blkax cTpaH EAIC. Mpu 3ToM, 6e3ycnoBHo, 6yaeT noneseH onbiT Poccuiickon Gegepaumm,
KOTOpas yxe npowna npouecc hopMMpoBaHUA TaKOrO UHCTPyMeHTA. Monaraem, 4to eAnHbIA Kata-
nor unu Knaccudumkatop Ha yposHe EAIC no3BonuT yHUULMPOBATb ONMUCaHUE 06BEKTOB 3aKYNKK,
06nerynT NOTEHUMANbHbIM NOCTABLMKAM, NOAPAAUNKAM, UCMOMHUTENAM NOUCK UHTEPECYIOWMX 3a-
KYNOK 1 NPefoCTaBUT BO3MOXHOCTb YYaCTHUKAM U3 pa3HbIX rocyaapcrs — uneHos EAIC yuacTBoBath
B 3aKYNOUHbIX NpoLeaypax, YTo NONOXKMTENbHbIM 06Pa30M MOBNUAET HA MHTErPaLMUI0 PbIHKOB ro-
CyOAPCTBEHHDBIX 3aKynok yuacTHukoB EAIC u cTaet cnegytowmum warom EAIC Ha nyTu uudposm3a-
LMW roCyAapCcTBEHHbIX 3aKYMOK.
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KoHKypeHTHbIe npoueaypbl onpeAeneHns nocTaBlULmMKa, NOAPSAYMKA, UCNONHUTENS

OfHMM 13 KNIOUEBbIX 3TaN0B Ha NYTU LMGPOBU3ALLMM FOCYAAPCTBEHHDIX 3aKyNOK ABNAETCA C03Aa-
HWe HOPMATMBHOW 6a3bl, NO3BONAOLLENA NEPEBECTM B INEKTPOHHDBIA BUA 3aKYNKM, NPOBOAMMbIE 33-
ka3umkom. U 3necb hoKyC CMeLLaeTcs UMEHHO HA NPOBEAEHUE KOHKYPEHTHbIX 3aKYNOK. Befib MMEHHO
LNPOBM3aLLNA KOHKYPEHTHBIX 3aKyNOK MO3BOAUT CAENaTb roCcyAapCTBEHHbIE 3aKyMKn AOCTYMHbI-
MW NS NOCTAaBLYMKOB, MOAPSAUYMKOB, UCMONHUTENEN W3 PasHbIX CTpaH, NPUBNEYb HOBbIX UTPOKOB
Ha JaHHbIA PLIHOK M CTUMYNMPOBATh Pa3BUTHE KOHKYPEHLMN. B 3TOM CBA3M OUEHb BAXKHO NMOHSTD,
KaKne KOHKYpeHTHble npoueaypbl npumenstotca B EC u EAIC, kakum 06pa3om OHW perynupyrotcs
1 KaKoBbI MEPCMeKTUBbI X NEPEBOAA B INEKTPOHHDIN BUA.

B npase EC B chepe rocynapCTBEHHbIX 3aKynoK NpeaycMOTPeH 0CO6bIi NOAXOA K perynmposa-
HUIO NPOLEAYPHLIX BOMPOCOB, KACAIOLWNXCA ONPefeneHns nNocTasLyynKa, NOAPSAUMKA, UCMONHUTENA.
MpaBoBas cuctema EC B cthepe rocyfapCTBEHHbIX 3aKyNOK He NpeaycMaTpUBAET BBEAEHNE eANHBIX
npoLeayp B pamkax Bcero EBponeicKoro cotsa. BMecTo 3toro npeaycmoTpeHbl onpeseneHHbie Buabl
npoueayp, KOTopble YCNOBHO MOXHO 0603HAUNTb KaK OTKPbITbIE, NPOLEAYPbl C OFPAHNYEHHbIM Yua-
CTMeM 1 cmeLwaHHble. OTKpbITbie npoleaypbl U NpoLesypbl C OrPaHNUYEHHbIM YYacTUeM HanpaMyto
yka3aHbl B fupektusax EC. OctanbHble npoueaypbl, NpeaycMoTpeHHble aupektusamu EC, npeanara-
€TCA OTHeCTMU K OTAeNbHOMY BUAY — CMELIaHHbIM. 3fecb Mbl paccMaTpuBaem TONbKO KOHKYPEHTHbIe
npoueaypbl. MpoBefeHNe HEKOHKYPEHTHbIX Npoueayp (3akynka y eAMHCTBEHHOTO NOCTaBLYMKA, NOA-
PAAUMKA, MCONHMTENSA) TakXKe BO3MOXHO B pamkax npasa EC B cthepe 3aKynok, ofiHaKo perynupytor-
Cf OHW Ha YPOBHE HaLMOHANbHOTO 3aKOHOAATeNbCTBA roCyfaPCTB — yuneHos EC, noatomy paccmorpe-
HWe ;AHHOTO BOMPOCA OCTAHETCA 3a PaMKAMI HACTOALLEN CTATby.

MpoBeaeHne omkpbimbix npoyedyp perynupyetca cratbenn 27 aupektusbl N 2014/24/EC.
[ins ux nposefeHns yCTaHOBMEHO obLiee TpeboBaHWe — K y4acTUIO JONYCKAKTCA BCe OpraHm3a-
Lun 6e3 orpaHnueHnit. B xoge camoi npoueaypbl 6yaeT NpoBefeHa NpoBepKa YUacTHUKOB Ha Co-
OTBETCTBME TPEOOBAHUAM, YCTAHOBMEHHbIM B JOKYMEHTaLUM O 3aKynKe, OQHAKO NoAaTb 3afBKY
Ha yuyacTue B Takol NpoLeAype MOXET NH060I 3aMHTEPECOBAHHbIN X03SMCTBYIOWMIA CYOBEKT, U 3a-
Ka3uuK He Bnpase emy 0TKa3atb.

Mo obuiemy npasuay OTKPbITbIE NPOLEAYPbl PAcCMATpMBalOTCA B npaBe EC Kak OfHO3TaMHbIi
npouecc. [ina npoBeAeHNs OTKPBITOM NpoLeaypbl 3aKa3umk Ny6auKyeT U3BeLieHne 0 NpoBeaeHNN
3aKyNKW 1 JOKYMEHTAaLMIO, KOTOPAA BKNIOYAET TeXHMYeCcKoe 3afiaHue 1 NpOoeKT rocyAapCTBEHHOMo
KOHTPaKTa. 3TN JOKYMEHTbI JO/MKHbI BbITb AOCTYNHbI 4711 03HAKOMNEHUA NH0ObIM 3aMHTEPECOBAHHbIM
X03ANCTBYIOWMM Cy6bekTam. OpraHu3aLus, enatwas yuyacTBoBaTb B JaHHOM 3aKynke, hopmupyet
3aABKY 1 HANPaBAAET ee 3aKa3umKy. 3asBka NepedaeTcs OfHUM NAKETOM, B HEWl COAepxaTcs BCe Ji0-
KYMEHTbI, YKa3aHHble B JOKYMEHTALMM O 3aKymnKe: NH(OPMaLMs 0 COOTBETCTBUN YYaCTHUKA 3aKyn-
KW npeabABAeHHbIM TPEHOBAHNAM, NPeNoXeHe B OTHOWEHUM TOBapa, PaboTbl, ycnyru. 3akasunk
He BNpaBe 0TKa3aTb B NMpueme 3afBKM OT YYaCTHWKA 3aKynKu, OAHAKO Bbl6op nobegutens ocyue-
CTBNAETCA TONbKO U3 UMCA YYACTHUKOB 3aKYMKM, KOTOPble 6bINN NPU3HAHbI COOTBETCTBYIOLWMUMU Tpe-
60BaHNAM, YCTAHOBNEHHbIM B LOKYMEHTaLMK. B pamMkax OTKpbITON NpoLeAypbl TPOBOANTD Neperoso-
pbl C yYaCTHUKaMM 3aKyNKM 3anpeLieHo.

[pouedypbi ¢ 02paHuyeHHbIM yyacmuem NpeaycMOTPEHbI CTaTbell 28 anpekTuBbl NO 2014/24/EC.
13 Ha3BaH A AAHHOTO BIUAA NPOLeAYP NOHATHO, YTO HE BCE OPraHNU3aLMy MOryT CBOBOAHO NPUHUMATD
yyacTtue B Takux 3akynkax. lpoueaypa c orpaHuyeHHbIM yyactTuem NpoBoAMTCA B fBa 3Tana. Ha nep-
BOM 3Tane 3aKa3ulK 06bABNAET 0 HaMepPeHUN onpeaenuTb NOCTaBLLMKA, NOAPAAYNK], UCNONHUTENS,
Nnocne Yero Xo3sMCTaytoLMe CyGbEKTbI HANPABAAIOT 3aNPOC Ha yyacTue B TaKOW 3aKyMKe, a TaKKe
NHopmaLmMio o cebe ans NposeseHUs NpeaBapuTENbLHOTO 0T60pa 3aka3uMKoM. Ha OCHOBaHUM 3TON
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WHopMaLMK 3aKa3uMK NPOBOAMUT NpeaBapUTENbHYID Knaccudukaumio, No pesynstatamM KOTOPONl
NPUHMMAET pelleHne O COOTBETCTBUM XO3AMCTBYIOLMX CY6bEKTOB YCTAHOBEHHbIM Tpe6OBaHUAM,
a TaKXKe 0 MpurnaLeHnu ux K yuacTuio B 3aKynke.

3aKa3umK B pamKax npouefypbl C OrpaHNYeHHbIM yyacTem BrpaBe COKPATUTb KONUYECTBO yyacT-
HWUKOB 3aKYMKM M NPUFAACUTD K YUACTUIO HE BCEX XO3ANCTBYIOLNX CYOBEKTOB, COOTBETCTBYIOLLAX YCTa-
HOBNEHHbIM TpeboBaHuAM. OfHAKO, YTOObI COKPATUTL KOMMYECTBO YYACTHUKOB 3aKYNKM, 3aKa3unk
0683aH yKa3aTb KpUTEPUM, HA OCHOBAHWW KOTOPbIX BYAET NPOBOAUTLCA TaKoe COKpaLleHUe, @ Tak-
K& MUHUMANbHOE KOMMYeCTBO YYacTHMKOB ANA npoBefeHus npoueaypbl. Npaso EC B cthepe rocy-
JapPCTBEHHbIX 3aKYNOK YCTaHaBNMUBAET, YTO MUHUMANTbHOE KONMYECTBO YYaCTHWUKOB /1A NPOBEefeHus
COKpaLUeHNa KonnyecTBa y4aCTHUKOB 3aKyMKK C OrPaHUYEHHbIM yYacTMeM CoCTaBNAET NATb YenoBek.
33Ka3uMK B CBOEM HamMepeHun MPOBeCTU 3aKyNKy C OrpaHUUeHHbIM yyacTMemM MOXET YCTaHOBUTDH
1 6onee BbICOKOE MUHMMANbHOE KONNUYECTBO YYaCTHUKOB B NpoLeaype.

Ha BTOpoMm 3Tane 3aka3umk 06bABNAET O NPOBEAEHUM 3aKYNKW, HANPABAAET JOKYMEHTALMIO O 3a-
KYMKe, coiepalllyto B TOM Yucne TexHuueckoe 3afaHue, n NPOEKT KOHTPAKTa yYaCcTHUKAM 3aKynKu,
0TO6PaHHbIM HA NEepPBOM 3Tane, U Ha OCHOBAHUM OLEHKM NOCTYNUBLIMX OT HUX 3aABOK BblGMpaeT
nobepuTens 3akynku.

fnaBHoe otnuuue npoueayp C OrpaHNUYEeHHbIM yuyacTMem OT OTKPbITbIX npoueayp B npase EC —
BO3MOXHOCTb 3aKa3ulKa OrpaHuUNBaTh KONNYECTBO YUYaCTHUKOB 3aKynKu. Npun 3ToM, KaK 1 npu npo-
BEJEHUN OTKPBLITOM NPOLEAYPbI, NEPErOBOPbI C Y4aCTHUKAMM 3aKYNKKU B PaMKaXx NPOLEeAYpbl C 0rpa-
HUYEHHbIM yyacTuem 3anpeLleHbl.

K nocnegHemy Buay npouenyp, npoBoguMbix B pamkax npasa EC B cdepe rocynapCcTBeHHbIX 3a-
KYNOK, OTHOCATCA CMewaHHble 3akynku. OCHOBHas 0CO6EHHOCTb JaHHbIX NpoLeayp — BO3MOXHOCTb
NpoBOAUTb NEpPeroBopbl C yYaCTHUKAMN 3aKynKu. K CMellaHHbIM 3aKymnKkam OTHOCATCA TpuW npolLie-
AYpbl: OTKPBITbIA AMANON, OTKPLITasA NPoLeAypa C NeperoBopami U UHHOBALMOHHOE NapTHEPCTBO
(cT. 29-31 gupekTnBbl N 2014/24/EC).

CmelwaHHble npoueaypbl NPUMEHAIOTCA, UTOObI OnpefenuTb NOCTABLLNKA, NOAPARUNKA, NCNONHN-
Tens AN CNOXHbIX KOMNNEKCHbIX KOHTPAKTOB. 3TO Clyuau, KOrAa 3aKka3umK No 06bEKTUBHbBIM NpUUm-
HaM He MOXET ONpefenuTb TEXHUYeCKNe Tpe6OBaHNSA ANS BLINONHEHNS KOHTPAKTa UMW IUHAHCOBbIE
COCTaBNAIOLLME NPOEKTA. Hanpumep, NpoLeaypa OTKPLITOro Ananora Hepesko NPUMeHSETCA B chepe
Ny6n1MYHO-YACTHOIO NAPTHEPCTBA, IAe Hanbonee YacTo BO3HUKAIOT NOJO6HbIE CIOXHOCTH, B YACTHO-
CTI MIPU Peanu3aLmn CNOXHbIX MHGPACTPyKTYpHbIX npoekTos (Kilinkarova, 2015).

CmewaHHble npoueaypbl NpoxoaaT B Tpu 3Tana. CHauana 3akas3umk 06bABAAET 0 HAMEpeHUN
NPOBECTU CMELIAHHYI0 NPOLEeAYpPY C ONUCAHNEM OCHOBHbIX NOTPEOHOCTEN 3aKa3unka U Kitoue-
BbIX 3N1eMEeHTOB NpoekTa. Ha OCHOBAHUW MONYYEHHbIX 3aNPOCOB Ha yyacTue B npoueaype 3a-
Ka3unK NpoBOAUT NpesBapuTeNbHbIN KBaNM(MKALMOHHbIA 0T6OpP. Ha BTOPOM 3Tane 3akasuuk
NPOBOAUT MEeperoBopbl, ANANOT C YUYACTHUKAMM, NPOLEAWMMU KBANMDUKALUOHHDIA OT6Op.
Llenb Takux neperosopoB — onpefenuTb Hambonee 3hdeKTUBHbIE CPEACTBA W METOAbI [0-
CTWXEHNS HeOOXOANMBIX 3aKa3uMKy pPe3ynbTaToB, NOMOLLb 3aKa3uuKy B OPMyAMPOBAHNM NO-
Tpe6HOCTe NUBO reHepupoBaHNe HOBbIX UAeil B KOHKPETHOM cdhepe, NO3BONAIOWEE NOAYUNTL
HOBBbIIA FOTOBbIIA NPOAYKT, PabOTY UK YCIYry, KOTOPbIX paHee He 6bIN0 Ha pbiHKe. Mocne 3aBep-
LeHUa BTOPOro 3tana 3akasuyuk npepnaraeT yyacTHUKaM MpPUCnaTb emy CBOM OKOHUaTenbHble
NpennoXeHus, KOTOPbIe BKNIOYAIOT YTOUHEHUA W JOpabOoTKM, NOABMBLINECA B npolecce npo-
BeJleHUs NeperoBopoB, AUanora. 3aTeM Ha OCHOBAHWM KpUTepues onpefenenus nobegutens,
YKa3aHHbIX B U3BELEHUN, 3aKa3UNK Ha3biBaeT nobeguTtens 3akynku. B Tabnuue 1 npusegeHbl
yCnoBus Tpex BUA0B NpoLeayp.
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Ta6nuua 1

lopsdok nposedeHus 3akynoyHbix npouedyp e egponelickom npase 6 cchepe 3akynok

1.  O6bsABneHne o0 NpoBefeHNUN + + +
npouenypbl
2. [lonyyeHue 3anpocoB — + +

Ha yuacTue B Npoueaype

3. lpoBeaeHue = + +
npefBapuTeNbHOro
KBannhuKaLMOHHOro 0T60opa

4, TpoBefeHue neperoBopos / = = +
JKanora C yyacTHUKamu
3aKyMKu

5.  HanpaBneHue fJoKymeHTaLum + + +
YYaCTHUKAM 3aKYMKK

6. [lonyyeHue 3aABOK + it +

OT YYaCTHNKOB 3aKyNKu

7.  OnpegeneHue nobegutens + + +
32Ky MK
8.  3aknioueHume KOHTpaKTa + + +

Mpumeuanue. CocTaBneHa aBTopamu.

UT0 KacaeTcA CPOKOB pa3MeLleHns MHGOPMaLMK O TPOBEAEHMM 3aKYNKM B OTKPbITbIX MCTOUHMKAX,
TO ANA Ny6NAMKaLuMM U3BeLLEHUA NPY NPOBEAEHUN OTKPBITON NPOLIEAYPbI YCTAaHOBNEH CPOK 35 AHe
/10 OKOHUAHMA NpUeMA 3a8BOK (B MCKNIOUUTENbHBIX CIYYAsX OH MOXKET 6bITb COKpaLLEH A0 15 AHei),
Npu NPOBEAEHUN NPoLeaypbl C OrpaHNUEHHbIM YUacTeM WM CMEeWaHHo npoueaypbl — 30 AHEN.
[na pasmelieHns UH(OPMALMKM O 3aKMIOUEHNM KOHTPAKTa YCTAaHOB/EHbI efNHbIE CPOKN NS BCEX
BMA0B NpoLeAyp — B TeueHue 30 AHeN C MOMEHTA 3aK/TIoueHUs KOHTPaKTa M3BELEHNE 0 ero 3aKio-
UEHNN FLOMKHO 6bITb pa3MeLLeHO B MHGOPMALMOHHON CuCTEMe.,

Bce octanbHble NpaBuna, Kacawuecs NPOBeAEHUs 3aKyNOUHbIX NpoLeayp, PerynnpyloTcs Ha-
LMOHaNbHbIM 3aKOHOAATENbCTBOM rocyaapcTB — uneHoB EC. Kak mbl Bugum, EBponeickuin coto3
nowen No NyTM pasgeneHnus 3akynouHblX NPOLeAyp Mo BUAAM W YCTAHOBMEHMA 0BLWMX NPUHLN-
MoB NPOBEAEHNUA ANA KAKAOTO U3 HUX. Takoil BbIGOP 0BYCNIOBAEH Hanuunem GOMbWMX Pa3NUUNi
B PerynupoBaHui cepbl rocyAapcTBEHHBIX 3aKynoK B cTpaHax EC, B CBA3W C uem BBefeHue 06-
WKMX ANA BCEX roCyAapcTB NMPOLEAYpP HA HAAHALMOHANbHOM YPOBHE HA JAAHHOM 3Tane Pa3BuTUs

64 ARTICLES



Lncposoe npaso. Tom 3, N@ 2, 2022, c. 51-68
P.A. KacbaHos, A.MN. MyukoBa / MpaBoBoe perynupoBaHie rocyaapcTBeHHbIX 3akynok B EC n EAIC

NpeACTaBNAeTCcA HeoCywecTBUMbIM. I 13-3a HEBO3MOXHOCTW YCTAaHOBUTb eflHble npoueaypHbie
HOpMbI peanu3auus nepeBofa KOHKYpeHTHbIX npoueayp B EC NONHOCTbIO B 3NEKTPOHHbINA BUA Bbl-
INAQNUT ManoBepoATHON. Mpu 3ToM EBpONeckuit CO03 aKTUBHO paboTaeT Haj PaclMpeHnem 3nek-
TPOHHbIX MHCTPyMeHTOB (eNotice, eSender), 0HAKO O MONHOLEHHOM NepeBofe Npoueayp B ek-
TPOHHBII BUA NOKA FOBOPUTb HE MPUXORUTCS.

B pamkax npaBoBOro perynuposaHus rocyfapcraeHHbIx 3akynok B EAIC Bonpoc onucaHus npoueayp
onpegeneHus NoCTaBLLMKa, NOAPAAUMK], UCNONHUTENA pelleH MHayve, yem B EC. CornacHo n. 4 [poTokona
N2 25 K [loroBopy 0 EAIC 3akynku B rocyaapcreax — uneHax EAIC moryt npoBOAUTLCA CeayioLwmmm
Cnoco6amin: OTKPbITBIA KOHKYPC, 3aNPOC LEHOBbIX NPEANIOKEHNIA (3anpoc KOTMPOBOK), 3anpoc npeano-
KEHWUH, OTKPBITbIA INEKTPOHHBIA AYKLMOH, GUPKEBbIE TOPTM, 3aKYMKW W3 OJHOTO MCTOYHUKA NU60
Y €NUHCTBEHHOrO NOCTaBLLMKA, NOAPAAUNKA, UCNONHUTENS. TTpK 3TOM TONbKO NATb NEPBbIX CNOCO60B
OTHOCATCA K KOHKYPEHTHbIM Cocobam onpeaeneHus NoCTaBLUUKa, NOAPAAYNKA, UCNONHUTENS.

OMmKPbIMbIU KOHKYPC ABNAETCA OfHUM M3 OCHOBHbIX CNOCOHOB ONpeAeneHus NOCTaBLK], NOAPAA-
unka, ucnonHutens B EAIC. Nobegutenem KOHKYpCa NPU3HAETCA YUaCTHUK 3aKyMKW, NPeAnoXMBLLNIA
Nyyline ycnoBmA UCNoNHeHUs KoHTpakTta. B MpunoxeHun NO 1 Mpotokona N2 25 K [lorosopy o EA3C
npenycMoTpeHbl OCHOBHbIE TpeboBaHMs, 06s3aTeNbHbIe AN BbINONHEHUA 3aKa3uMKOM Npu nposege-
HUN KOHKYpCa. MpoBefieHne KOHKYPCa BO3MOXHO UCKMIOUUTENbHO B INEKTPOHHOM Bufe. Mepes 06bAB-
NEHNeM 3aKyMKN 3aKa3unK YTBEPKAAET KOHKYPCHYIO AOKYMEHTALMI0 U COCTAB KOHKYPCHON KOMUCCUN,
KoTOpas bGyAeT paccmaTpuBaTh MOCTYNMBLLME OT YYACTHUKOB 3asBKM. 3aTeM 3aKa3uuk B WHGOpMaLm-
OHHOW CUCTEMe pa3MelLaeT U3BelleHUe U [OKYMEHTALMI0 O NPOBEAEHMM 3aKynKu. XO3ANCTBYIOWM
cy6beKTam aeTcs He MeHee 15 fHed Ha MOATOTOBKY W NoAaUy 3asiBKu. M10Cne UCTeUeHNs CPOKa nopaum
3aABOK KOHKYPCHas KOMUCCUS BCKPbIBAET 3aABKW 1 pacCMaTpUBAET X Ha MpeaMeT AoNycka NoTeHuu-
aNbHbIX NOCTABLUMKOB K Y4aCTUIO B KOHKYpCe. Pe3ynbTaTbl TAKOr0 PaccCMOTPEHUS Takxe ny6nukyloTcs
B MH(DOPMALMOHHON CUCTEME. 3aTeM KOMUCCUS 3aKa3umMka OCYLECTBASET OLEHKY 3aBOK 1 ONpefenser
no6eauTens 3akynku. iHopmauma o nobegutene 1 pesynbratax OLEHKK B 0693aTeNbHOM NOPAAKe pas-
MeLLaeTcA B 06LLEM JOCTYNE ANA 03HAKOMNEHUS BCEMU 3aMHTEPECOBAHHBIMM NULAMK. KOHKYPC MOXET
NPOXOAUTb KaK B OfMH 3Tan, Tak U B HECKOMbKO. B cnyyae HE06X0AUMOCTI 3aKa3uuK Bripase NPOBOAUTD
KOHKYPC C OrpaHueHHbIM yuacTuem, ABYX3TarHbli KOHKYPC (aHanor cmewwanHbix npoueayp B EC).

OmKpbIMbIU 3MeKMPOHHbIL AyKYUOH NPOBOAMTCS HA 3MEKTPOHHON TOProBoi niowagke (anek-
TPOHHOW Nnowaake). licxops U3 Ha3BaHMA NPOLIEAYPbI, MOXHO MOHSATD, UTO ayKUMUOH MOXHO Mpo-
BOAMTb UCKNIOUMTENbHO B 3N1EKTPOHHOW hopMme. Mobeautenem aykuMoHa NPU3HAETCA YUYACTHUK
3aKyNKW, NPEeANOXMBLUMIA HAMMEHDBLLYIO LeHY KOHTPAKTa W COOTBETCTBYIOWMIA TPebOBaHMAM [0-
KyMeHTauun 06 aykumoHe. OCOBEHHOCTU NpPOBEAEHUs OTKPLITOTO 3MEKTPOHHOIO ayKLuUoHa OTpa-
XeHbl B Mpunoxennn N2 1 Mpotokona N2 25 k lorosopy o EA3C, npu 3T0M nepeyeHb NPoAyKLUK,
KOTOPYI0O MOXHO 3aKynaTb nyTem MpoBefeHUs OTKPbITOrO 3M1eKTPOHHOIO ayKLWOHA, YCTaHOBNEH
B Mpunoxenun N2 4 Mpotokona N2 25 k florosopy o EAIC. Mepen 06bABNEHMEM 3aKYNKK 3aKa3UNK
YTBEPHAAET aYKLNOHHYI JOKYMEHTALMIO U COCTAB QyKLLMOHHON KOMMCCHU. 3aTeM 3aKa3umK pasme-
LaeT B MH(OPMALMOHHON CUCTEME M3BeLLeHME U LOKYMEHTALLMI0 O NPOBeAeHNN 3aKynku. Mo obue-
My NpaBKAy X03SMCTBYIOLWNM Cy6bEKTaM JAeTCs He MeHee 15 iHel HA NOArOTOBKY M NOAAuY 3asBKM,
0ZHAKO B OTAENbHbIX CNyYasX 3aKa3unk BnpaBe COKPATUTL ITOT CPOK A0 ceMu fHel. Mocne HacTyn-
NieHna AaTbl OKOHYaHUA NOAAUMN 3aABOK KOHKYPCHAA KOMUCCUA BCKPbIBAET 3asiBKW U NPUHUMAET pe-
LieHne 0 0NyCKe UK 0TKas3e B OMYCKe K Yy4acTuio B ayKLMOHEe B OTHOLEHUN KaXAoro y4acTHU-
Ka 3aKymnKin. Pe3ynbTatbl TaKOr0 PaccMOTPEHUS NYBAMKYIOTCA B MH(OPMALMOHHOW cucTeme. Mocne
3T0r0 NPOBOANTCA COBCTBEHHO NPOLEAYPA 3NEKTPOHHOTO aYKLMOHA — MOLAr0BOEe CHUKEHUE LieHb!
KOHTPAKTa y4yaCTHUKaMN 3aKyMnKu. 3aTeM KOMUCCUA 3aKa3uMKa pacCMaTpuBaeT 3afBKN MPUHABLINX
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yuacTue B ayKLWOHe NOTEHLMANbHbIX NOCTAaBLWKOB, NOAPSAUNKOB, UCMONHUTENEN AN onpenene-
HUA UX COOTBETCTBMA TPEOOBAHUAM, NPEAYCMOTPEHHBIM JOKYMEHTaLuMel 06 ayKuMoHe, U onpene-
neHus nobegutens aykumoHa. MHdopmauuns o nobeauTene u pesynbratax OLEHKM B 0683aTeNbHOM
nopsfke pasmeLlaeTca B 06Lwem A0CTyne Ang 03HaKOMAEHUS BCEMU 3aMHTEPECOBAHHbIMU TMLAMN.

3anpoc LEeHOoBbIX NPeanoxeHnit (3anpoc KOTMPOBOK), N0 CyTH, ABNAETCA YNPOLIEHHON (HopMOA
OTKPbITOrO 3MEKTPOHHOIO ayKLUWOHA. [ins ero npoBefeHns onpegensieTca npegenbHas HavanbHas
(makcumanbHas) LeHa KOHTpaKTa. MobeauTenem 3anpoca KOTMPOBOK NPU3HAETCA YUACTHUK 3aKYMKK,
NPeANOXNUBLIMIA HAUMEHbLYIO LeHY KOHTPakTa. Mpyu NpoBefeHWUN 3anpoca KOTUPOBOK MHBOpMa-
Uns 0 3aKynke ny6ankyetca B MHGOPMaLMOHHON CUCTEME HE MEHee UeM 3a UeTbipe pabounx aHs
[0 OKOHYaHWsA cpoka nofaun 3asasok. B Mpunoxenun N 1 Mpotokona N° 25 k florosopy o EA3C 3a-
KpenneHo, uto noboe U3 rocyAapcTB-uneHoB CTPEMUTCA NeperTy OT NpoBeaeHNs 3anpoca KoTupo-
BOK K NPenMyLLeCTBEHHOMY NPOBEAEHUI0 OTKPbITbIX 3NEKTPOHHbIX aYKLUOHOB.

Ecnn 3anpoc KOTMPOBOK ABMAETCA YNPOLWEHHON BepCuel OTKPbLITOrO 3MEKTPOHHOIO ayKLMOHa,
TO 3anpoc npednoxeHuli ABNSETCA YNPOLEHHOWN BepCUel OTKPbITOrO KOHKYpCa. Mpu 3TOM nepeueHb
CNyuaes, KOa MOXET NPOBOAUTHLCA 3aNpoc NPeANOKEHNIA, BeCbMa orpaHuyeH (ux BCero iBa) u ycra-
HoBneH B Mpunoxenun NO 2 Mpotokona N2 25 k [lorosopy 0 EAIC. NobeaunTenem 3anpoca npenioxeHni
NPU3HAETCA YUACTHUK 3aKYNKKM, NPEANOXMBLIMIA NyullMe YCIOBUS UCMONHEHNS KOHTPAKTa B COOTBET-
CTBMM C 3aKOHOAATE/NbCTBOM rOCYAAPCTBA-U/eHa O 3akKynkax. [lpu npoBefeHnn 3anpoca npeanoxe-
HWA N3BELLEHNE O NPOBEAEHUN 3aKYNKKM pPasMellaeTcs B MH(OPMALMOHHON CUCTEME He MeHee uem
3a NATb pabounx AHel 4o AaTbl OKOHUAHUA NOAAUN 3aABOK Ha yuacTue B 3anpoce NPeanoXeHuit.

B Mpotokone N2 25 k [loroBopy o EAIC Takxe npenycMOTpeHa BO3MOXHOCTb NPOBEAEHUS TaKoM
npouenypbl, KaK 6upxeable mopeu. OfHaKo Kakue-n16o TPpe6oBaHNA K NPOBEAEHMUI0 faHHOW Npo-
Leaypbl B HagHaUuoHanbHoM npase EAIC OTCYTCTBYIOT, perynupoBaHue GUpXeBbIX TOPros ocyLye-
CTBNAETCA B paMKax HaLMOHANbHOrO npasa rocynapcrs — uneHos EA3C.

Mogxoabl EC n EAIC K perynupoBaHmio 3aKyMOUHbIX NpoLeayp BecbMa pasHATCA. [posBnseTcs ato
Aa¥e B pa3HbIX NOAXOAAX K Knaccudmkauum 3akynok. B EC npoueaypsl Aenstcs no BuAam B 3aBucK-
MOCTH OT CTeneHu JOoNYCKa YYaCTHMKOB K NPOBEAEHMI0 3aKyMKKU 1 KONWYeCTBa 3Tarnos B npoLeaype,
npuyem BHYTPU KaXAOro BMAA BO3MOXHO UCMOMb30BAHME PA3IUUHBIX CNOCOBOB 3aKYNKN — KOHKYp-
Ca, ayKumoHa u ap. B EAIC npoueaypbl Knaccutuumpyotca no cnoco6am onpegeneHus NoCcTaBLLMKa,
noApAAYNKA, UCMIOMHUTENS, HO NPK 3TOM B paMKax OTAENbHbIX CNOCO60B ONpeaeneHns NoCTaBLLNKa,
NOAPAAUNKA, UCNONHUTENSA BO3MOXHO OCYLLECTBAEHUE O4HO- U ABYX3TAMHbIX 3aKYMOK C PasNuyHbIM
YPOBHEM OTPaHNYEHUS AONYCKA YUACTHUKOB K 3aKynkam. 06e cMCcTeMbl MMEIKOT NPABO Ha CYLLEeCTBO-
BaHMe 1, KaK NOKa3bIBAET NPAKTMKA, BNONHE PaboTocnocobHble. OAHAKO ANA Leneit uudposn3aumm
3aKynok, 6esycnosHo, nogxon EAIC BbIrnaguT 6onee npuBnekaTenbHblM, NOCKOMAbKY NO3BONAET YKe
cenuac, Ha HauanbHbIX 3Tanax MHTErpaLun YCTaHoBUTb 06f3aTe/bHble TPeHOBaHUA K NPoBeAeHMI0
OTIeNbHbIX BIA0B 3aKYMOK B 3NEKTPOHHOM BuAe (KOHKYPC 1 ayKuuoH). Mpu 3ToM HE0H6X0AMMO OTMe-
TUTb, UTO TaKoe pasnuume B NOAXOAAX 0OYCNOBNEHO B NEPBYID OUYepefb CXOXKECTbio NMPABOBbIX CU-
CTEM rocyAapcTs — uneHoB EAIC, umetowmx obLiero npeplecteeHHmnka B suge CCCP, n pasnuunamu
NPaBOBbIX CUCTEM FOCYAAPCTB — uneHoB EC, KOTOpble OCHOBAHbI U HA POMAHO-FePMAHCKOMA, U Ha aH-
TNOCAaKCOHCKON Moaeni. OHaKo, HECMOTPS Ha Pa3nuuns B NOAX0AAX K PErynupoBaHnio npoueayp-
HbIX aCMEKTOB OCYWECTBNEHUA FOCYAAPCTBEHHDIX 3aKYNOK, UMeeTCs 06LWMIA TPEHA, KOTOPbIA XapakK-
TepeH u ansa EC u ans EAIC — 310 undposn3anns 3akynok. B oTHoWeHMN NpoBefeHNs KOHKYPEHTHbIX
npoLeayp 370 BbipaxaeTcs B 0643aTeIbHOM pa3meleHni MHOPMaLMKM 0 3aKynKe B MHBOPMALLMOH-
HbIX CUCTEMAX, @ TAKKE B CO3JaHUM BO3MOXHOCTY, @ B HEKOTOPbIX Cllyyasx U HEOBXOZMMOCTI NPoBe-
JeHUs NpoLeayp B 3NEKTPOHHOM BUAE.

66 ARTICLES



Lncposoe npaso. Tom 3, N@ 2, 2022, c. 51-68
P.A. KacbaHos, A.MN. MyukoBa / MpaBoBoe perynupoBaHie rocyaapcTBeHHbIX 3akynok B EC n EAIC

3aKnyeHne

B cTatbe paccMOTPEHbI NPaBOBbIe OCHOBAHMWA, 3Tanbl U 0COHEHHOCTU NPABOBOMO PerynnpoBaHus ro-
CynapcTBEHHbIX 3akynok B EC n EAIC ¢ yueTom 061iei TeHAEHUMN K LucPOBU3ALMN TOCYAaPCTBEHHBIX
3aKynok. Ha OCHOBe NpoBefeHHOro UCCNef0BaHNA MOXHO caenartb BbiBog, uto B EC n EAIC uHTerpa-
LIMOHHOE PerynupoBaHne rocyaapcTBEHHbIX (MyHULMNANbHLIX) 3aKYNOK ABNAETCA BAKHbIM YCNOBUEM
MOCTPOEHNA €MHOM0 IKOHOMWUYECKOTO MPOCTPaHCTBA W UMpoBOK IKOHOMMKM. EC pa3pabotan no-
ApOGHble NpaBunia perynupoBaHns B cdiepe rocyaapcTBeHHbIX 3aKyMOK W JOCTUT 3HAUUTENbHbIX yCre-
X0B B TapMOHM3auuK HALMOHANBHOIO 3aKOHOAATENbCTBA FOCYLAPCTB-UNeHOB. B HacToswee Bpems
nepes rocyaapcramu — uneHami EAIC CToAT 3apaun B chepe WHTErpaLMOHHOMO perynupoBaHmns ro-
Cy[apCTBEHHbIX 3aKyNoK, KOTopble YCMewHo peleHbl B EC. EBpONecKUit ONbIT 0BLINPHDBIA U ero MOX-
HO YuuTbIBaTb NpK (HOPMMPOBAHUK NPABUA PerynupoBaHus cepbl roOCYAaPCTBEHHbIX 3akynok B EAIC.
WHTepec npencTaBnAlT eBponencKue A0CTUKEHUS B 06nacTi LdpoBM3aLmMm rocyaapcTBEHHbIX 3aky-
nok. MoxHO ncnonb3oBaTb HeKOTOpble 3()EKTUBHbIE MHCTPYMEHTbI CUCTEMbI FOCYAAPCTBEHHbIX 3aKy-
MNOK, KOTOPbIe MOTYT 6bITb MPUMEHeHbI B NpaBe EAIC nnm HauMoHanbHOM NpaBe ero rocyfapCTB-uneHoB.
Hanpumep, co3ganue B EAIC MHCTPYMeHTa, NO3BONAOLLETO YNIPOCTUTb 1 OAHOBPEMEHHO YHUDULMPOBATb
NpoLecc onucaHua 06beKTa 3aKynku, Kak 310 6bino caenaHo B EC, 6yaeT cnoco6CTBOBATb NOBbILEHUIO
NPUBNEKATENIbHOCTU HALMOHANbHBIX PbIHKOB rOCYAAPCTBEHHbIX 3aKYMOK AN NOTEHLMANbHBIX NOCTaB-
LMKOB, NOAPSAUMKOB, UCNONHUTENER U3 APYTUX rOCYAApCTB — uneHos EAIC. Mpu 3ToM HeobXxoanumo oT-
METUTb, YTO Pa3NNYHbIE NYTH UCTOPUUECKOTO PA3BUTUSA CUCTEMbI FOCYAAPCTBEHHbIX 3aKYNOK OKa3blBAKOT
3HauUTENbHOE BNNSHWE HA [albHeilNe HanpaBneHns COBEpLIEHCTBOBAHMA NpaBa B ciepe 3aKynok,
B YACTHOCTM BO3MOXHOCTM UX LM(POBU3ALMN. B CBA3M C 3TUM BAXHO TaKXKe YUNTbIBATb HALMOHANbHDIN
ONbIT FOCYAAPCTB — uneHoB EAIC, B KOTOPbIX yKe NPUMEHAOTCA 3QeKTUBHbIE NPaBIUNa PerynmpoBaHms,
Hanpumep npoBefeHne KOHKYPEHTHbIX 3aKynok B Poccuiickoit Defiepauyi TONbKO B INEKTPOHHOM BUJE.

l13yuas eBponercknit onblT, HEO6XOAUMO MOMHUTb O Pa3NNUUAX, CYLWECTBYIOWMUX B PerynMpoBa-
HUK chepbl FOCYAAPCTBEHHbIX 3aKYMOK B BYX MHTErpaLNOHHbIX 06pa30BaHUAX — HANMuKe LEHOBOTO
nopora npumeHeHns npaea EC B cchepe 3aKynok, pasnuuHble NOAXoAbl K Knaccudukaunm 3akynou-
HbIX NpoLeayp. B cBA3M € 3TUM BO3MOXHOCTb NPUMEHEHMA €BPOMNEICKOro ONbiTa B eBpa3nNincKuX pe-
anusax TpebyeT TWwaTenbHoN NPOpPaboTKM B YACTU KaK NPABOBbIX, TAK U IKOHOMUUECKMX NOCNeACTBUIA.
PaccmoTpeHHble B HACTOALLEH CTaTbe MHCTPYMEHTbI EC MOryT 6bITb YUTEHbI NPU COBEPLIEHCTBOBAHUM
3aKoHogartenbcta EAIC B chepe rocynapCTBEHHbBIX 3aKYMOK.
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[NOBEAEHYECKAA IKOHOMUKA
KAK UHCTPYMEHT AZJANTALMN
SAKOHOZATENBCTBA )
0 KOHKYPEHLIM K LLW®POBOW
TPAHC®OPMALM OBLLLECTBA

A.A. AnchepoBa

YHuBepcuter Yrpexra
3584, Hupepnaugpl, Yrpexr, yn. leigenbbeprnaaH, 8

AHHOTaLWA

LindpoBusaums u cTpemutenbHoe pasBuTie 06LECTBa OnpeaensoT He06X0AMMOCTb ajanTaLmumu 3aKOHOAATeNb-
CTBa U I'IpaBOI'IpI/IMEHI/ITEJ'IbHOﬁ NPAKTUKK K TpeﬁOBaHVIﬂM LIM(I)pOBOI?I INOXU. AHTUMOHONONbHAA NONUTUKA TaK-
e npetepneBaeT U3MEHEHUA n pa3pa63TbIBaET WHCTPYMEHTDI, KOTOPble NO3BONAKT CBOEBPEMEHHO pearnpo-
BaTb Ha BbI30BbI LI,I/IdeOBOﬁ IKOHOMUKU. OAHI/IM N3 TaKUX NHCTPYMEHTOB ABNAETCA NoBeAeHUYeCKana IKOHOMMUKa,
KOTOpas NpUO6GpeTaeT BClo 6OMbLIYI0 3HAUMMOCTb B COBPEMEHHOW LUGPOBON Cpee 1 NO3BONSET perynupyio-
WKUM OpraHam npoABnATb rM6KOCTb M CNOCO6CTBOBATDL AOCTMXEHUIO OCHOBHbIX u,ene|7| 3aKOHOAaTeNbCTBa O KOH-
KypeHUUn —CcoxpaHeHne KOHKYPEHTHOIro COCTOAHUA PbiHKA U HeponyleHne KOHLeHTpauun M36bITOHHOI7I BNacTu
B PYKax Of{HO0 X03AMCTBYIOLETO Cy6beKTa.

npaKTI/IKa npuUMeHeHund I'IOBE):IEH'-IECKOﬁ 3KOHOMUWKWA aHTUMOHONOJIbHbIMW OpPraHaMi CTaHOBUTCA BCe 6onee 06-
LIMPHOM, MOCKOMbKY B LIM(POBOI CPefie HAXOAUTCA BOMbLIOK NYN AAHHbIX, B TOM YUCIe 0 NOTPe6UTeNsx, KoTo-
pblﬁ MOXET 6bITb MCNOMNb30BAH KOMNAHUAMM ANa BNUAHUA Ha I'IOﬂb3OBaTeI16I7I, UYTO MOXET NPUBECTN K Hep,o6po-
COBeCTHOI?I KOHKypeHuunu. Takum 06pa30M, B CTaTbe 6yp,eT n3yyeH BONpoC UCNONTb30BaHNA aHTUMOHOMONbHbIMU
OpraHamu I'IOBEAEHLIQCKOVI JKOHOMUKU B YaCTun FIOTpeﬁI/ITEﬂbCKOFO Bbl60pa C uenblo yCTaHOBNEHNA BO3MOXHbIX
nosefeHyYecknx OCOGE‘HHOCTEﬁ I'IOTpEﬁVITeHEVI, KOTOpble BNNAIOT Ha KOPPEKTHOe onpeaeneHne ToBapHbIX PbiH-
KOB 1 I/Ip,eHTI/I(bI/IKaLI,I/IIO Hapymemmh KOHKYPEHTHOro 3aKOHOA4aTe/IbCTBa KOMNAHUAMMN.

anMeHEHMe 0pUANYeCcKOro AOKTPUHANbHOrO noaxofa, onnucaTenbHOro MeToad U Metofa CPABHUTENbHOrO
npaBoBefeHNnA N03BONNT YCTAHOBUTb aKTyalbHOCTb TEMbI B Pa3HbIX CTPaHAX, NEPCNEeKTUBbI U TpaeKTopun npun-
MeHeHusa I'IOBE)JEH'-IGCKOIZ IKOHOMUKU B aHTI/IMOHOI'IOJ'IbHOI;I NPaKTUKe.

B pe3ynbraTe uccneaoBaHnA yCtaHoBNEH FﬂOﬁaI‘Ibelﬁ TPeHA B NPUMEHEHUN HOBEAEHHGCKOﬁ IKOHOMWUKW aHTU-
MOHOMONbHbIMI OPraHaAMK KaK npwn onpeaeneHnn rpaHnL, ToBapHbIX PbIHKOB, TaK U ANA BbiABNEHUA Hapymemmh
dHTUMOHOMNONbHOIO 3aKOHOAATENLCTBA. LlenaETcn BbIBOJl, UTO UCNONb30BaHue I'IOAOGHOFO WHCTPYMEHTa 6y,qu
NPOAO0MKATbCA, NOCKONbKY COAeﬁCTBVET CBOEBDEMEHHOI7I afanTalun CywecTeyloLWwero aHTMMOHONOMbHOIO 3dK0-
HOAATeNbCTBa K BbI30BaM LLI/ICI)pOBOI;I 3NOXU, CI'IOCOﬁCTByET OOCTUXEHUIO LI,EJ'IE‘I?I 3aKOHOA4aTeNbCTBa O KOHKYPEeH-
LN 1 CO3AAET NPOLBETAIOLLYH KOHKYPEHTHYIO Cpeny.

Knioyesble cnosa
nosefeHyeckaa IKOHOMKKa, 6I/IXEBI/I0|JI/I3M, AdHTUMOHOMNONbHOE 3aKOHOAATENbCTBO, ,El,OMVIHI/IpyIOLLlee nonoxe-
Hue, 3n0yn0Tpe6neHme ,IJ,OMVIHI/IpyIOLLlMM nonoXxeHunem
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BEHAVIORAL ECONOMICS

AS A TOOL FOR ADAPTING ANTITRUST
LEGISLATION TO THE DIGITAL
TRANSFORMATION OF SOCIETY

Anastasiya A. Alferova

Utrecht University
8, Heidelberglaan, CS Utrecht, 3584, The Netherlands

Abstract

Digitalization and the rapid development of society determine the need to adapt legislation and law enforce-
ment practice to the requirements of the digital age. Antitrust policy is also changing and developing tools that

allow timely response to the challenges of the digital economy. One such tool is behavioral economics, which

is becoming increasingly important in today’s digital environment, and allows regulators to be flexible and con-
tribute to the achievement of the main goals of competition law — to maintain a competitive state of the market

and avoid the concentration of excessive power in the hands of one economic entity.

The practice of applying behavioral economics by antitrust authorities is becoming more extensive, as there is

a large pool of data in the digital environment, including information about consumers, which can be used by

companies to influence users, as well as lead to unfair competition. Thus, the paper will study the issue of using
behavioral economics in terms of consumer choice by antitrust authorities in order to identify possible behav-
ioral insights of consumers that affect the correct establishment of product markets and the identification of
competition law violations by companies.

Applying the legal doctrinal approach, the descriptive method, and the comparative law method makes it pos-
sible to establish the issue’s relevance in different countries and the prospects and trajectories of the usage of
behavioral economics in antitrust practice.

As a result of the study, a global trend has been established in the application of behavioral economics by
antitrust authorities both in determining the boundaries of commodity markets and in detecting violations of
antitrust laws. It is concluded that the use of such a tool will continue, as it contributes to the timely adaptation

of existing antitrust laws to the challenges of the digital age, contributes to the achievement of competition law
goals, and creates a thriving competitive environment.
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Bsepenue

Linchposas TpaHcopmaLms 0xBaTbiBAET MHOTME Chepbl JeATENbHOCTU YenoBeka. usHb B uud-
PoBOIA 3n0xe 06yCnaBNNBAET BUAONU3MEHEHNE, A TAKIKE HEOBXORMMOCTb TMGKOCTY 1 HOBbIX MOAXOA0B
K Y)Ke CYWeCTBYIOWMUM HOPMaM M NPUHLMNAM. [JaHHbIA TE3UC B NOMHOW Mepe OTHOCUTCA W K KOH-
KypeHTHOMY npaBy. KOHKypeHLus npuobpeTaeT abCconTHO pasHbie hOpMbl U BUAbI, MEHSET CBOE
CcoAepxaHue, 0xBart, GopMupyeT HoBble PbIHKW. [10406HbIE M3MEHEHMS TPEBYIOT TaKKe OT aHTUMOHO-
NONbHBIX CNYXO NPOABNEHUA TMOKOCTU U OPUEHTUPOBAHHOCTU HA UTOTOBYIO LieNb — 3aLNUTY KOHKY-
peHLun. NHbIMKM CNOBaMI, 3aKOHOAATENBCTBO O 3aLNTe KOHKYPEHLMM U AeCTBUA COOTBETCTBYIOLLMX
CNYX6 AOMKHBI 6bITb HaNpaBNeHbl HA CO3AAHNE W NOAAEPKAHUE KOHKYPEHTHON Cpefbl HA PbIHKe,
yCTpaHeHue M NpeaoTBPaLLeHne KOHLEHTPaLMM PbIHOYHON BNACTM B OFHUX pyKax. [N Co3faHus
KOHKYPEHTHOI Cpefbl M NPOLBETAIOWLEr0 PbiHKA AHTUMOHOMONbHLIM CNYX63M HE06X0AUMO afanTu-
poBaTbCA Nog TypOyNneHTHOEe COCTOSHME PbIHKA U UCMOMb30BaTb HOBblE MHCTPYMEHTbI ANA YCTaHOB-
NEeHUS HapyLWeHUn KOHKYPEHTHOrO NpaBa.

OAHMM M3 TaKUX UHCTPYMEHTOB ABNSETCA NPUMEHEHME NOBEAEHUECKOM IKOHOMMUKM NPU UAEHTH-
(huKaLmm HepobPOCOBECTHOM KOHKYPEHLMN HA LMBPOBOM PbiHKe. TOMMMO 3TOrO, MOBEAEHUECKYIO
3IKOHOMUKY MCMONB3YIOT AN CO3AHNUA CPEACTB NPABOBOM 3aLLUTbl KOHKYpeHLMK. B umdpoBoli cpene
OCHOBHblE YUaCTHUKM PbIHKA MOHSANN BANSHUE U BAKHOCTb MHGOPMALLMM NS CBOETO IKOHOMUYECKO-
ro pocTa. BoipaeHue «aHHble — 3T0 HOBas He(hTb»' ONUCbIBAET aKTyaNbHOE OTHOLEHNE K MH(OP-
MLy B LnpOBON IKOHOMUKE. MOXHO COMNALIATLCSA MW HET C YKa3aHHbIM BbIPaXKEHNEM, HO HeNb3s
0TpuUaTh (haKT, UTo UH(OPMALLMA O NOTPebUTENAX NPEACTABAAET 0COOYI0 LEHHOCTb Ana uutpo-
BbIX FMraHToOB. B undpoBoi cpene NpUMeHeHe MHHOBALMIA ABNAETCA OfHUM U3 OCHOBHBIX MHCTPY-
MEHTOB KOHKYPEHLUN. B OCHOBE Pa3BUTUA MHHOBALMI NEXUT NPaBUbHOE MCNONb30BaHWE NONYy-
UEHHbIX JaHHbIX, MYy6OKMIA aHanu3 WHGOpMaLUK 0 NOTPEOUTENSX U UX NpeanouTeHUsX. My6okoe
WU3yyeHMe 3TOro MaccmBa AAHHbIX NO3BOMAET KOMNAHMSAM BbISIBUTb HE TOMbKO NOBEPXHOCTHbIE (PaKTbI
0 CBOMX NOTPebUTENAX (HaNpUMep, YTO OHW NPEANOUNTAIOT 6PEHAMPOBAHHBIE BEWM UK OpraH1ye-
CK1e NPOAYKTbI), HO 1 ONpeaeneHHble NoBeAeHUYeCkue NHCaNTbl (0COBEHHOCT NoBeaeHNs), BNAID-
LMe Ha NOTPe6UTeNbCKMiA BbIGOP.

' Evans, M.(2018, March 12). Why data is the most important currency used in commerce today. Forbes. https://www.forbes.com/
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Heoknaccuueckas IKOHOMUYECKan TeOPUA UANIOCTPUPYET NOTPE6UTENS KaK UenoBeka, NPUHUMA-
I0L4ero 06yMaHHble peleHns 0 NOKYMKe U NPUHMMAIOLLEro BO BHUMAHNE UH(OPMALIMIO, fOCTYMHYIO
B Npouecce NPUHATUS pelleHmid. Takol noaxon 6a3npyetcs Ha TEOPETUYECKIUX IKOHOMMUUECKNX MO-
Aensx, KOTopble fanekn OT peanbHbIX PbIHOUHBIX YCAOBUIA U NOBEAEHNS YYaCTHUKOB PbiHKA. OfHAKO
noBefeHYeckas IKOHOMMKA YTBEPXKAAET, UTO NI0AM 334acTyio MPPaLMOHANbHbI, TOCKOMbKY 06n1adatoT
OFPaHNYEHHbIMU KOTHUTUBHBIMU CMOCOBHOCTAMMU. Cpean noBeseHUeckx 0C06eHHOCTen noTpebu-
Tenei BbIAENANT: KOTHUTUBHbIE UCKAXEHNA, TaKine Kak I(deKT npumMaHKi (UenoBek MeHseT npea-
NouTeHUe MeXay ABYMs BapuaHTaMu, KOrAa emy NpefoCTaBASETCs TPETUI C NPU3HAKaMKM «aCUMMET-
PUYHOTO JOMUHUPOBAHNA») U AKOPeHUe (MM CKNOHHDI MONAraThCa Ha NepByI0 NPeaNoKeHHYI0
NHGOPMALWI0, NPEANOKEHHYI0 B NPOLECCe NPUHATUA PellieHns), NpeaB3aAToCTb NOATBEPKAEHNA
(NpeapacnonoxeHHOCTb 0TAABATH NPeAnoUTEHNe UHGOPMALWK, KOTOPas NOATBEPKIAET paHee Cy-
LeCTBOBABLUME Y UeN0BeKa Y6exaeHuns).

Tak, B LLMhpoBON Cpeae B CBA3N C NPOCTOTON 1 MACCOBbIM CHOPOM AAHHBIX MH(OPMALMIO O NOBe-
AEHUECKUX 0COBEHHOCTAX NOTPe6UTENel MOXHO PAacCMaTPUBATL Kak HOBbI MHCTPYMEHT KOHKYpeH-
uun. CTOMT OTMETUTD, UTO MCMOb30BaHME TaKOM NOBEAEHUECKOM AHANUTUKN TaKke MOXET npuse-
CTW K HApYLIEHNI0 3aKOHOAATENbCTBA O KOHKYPeHLMN. COOTBETCTBEHHO, NPUMEHEHEe KOMNAHUAMM
NOBeAEHYECKON IKOHOMUKM MOXET CNYKUTb OCHOBAHWEM ANS YCTAHOBNEHUA HApyLWeHUil B chepe
KOHKYPEHTHOTO NpaBa, Hanpumep 310ynoTpedneHne AOMUHNPYIOLNM NONOKEHNEM,

licnonb3oBaHMe NOBeAEHUECKOM IKOHOMUKM C LeNbI YCTAHOBNEHUS aHTUKOHKYPEHTHBIX Npak-
TMK N03BONAET ChOPMUPOBATL PeAnUCTUYHOE MOBEAEHUE YUACTHUKOB PbIHKA, NMPaBUIbHO OMpe-
AeNUTb TOBApHble PbIHKK, YCTAHOBUTb BO3MOXHbIE HApYLWeHWs 3aKOHOAATENbCTBA KOMMAHWAMY,
pa3paboTatb CpefcTBa NPaBOBOM 3alMThl B 061aCTH KOHKYPeHLMU. COOTBETCTBEHHO, Liefb JaHHOM
CTaTbll — YCTAaHOBUTb W MPOUNNIOCTPUPOBATD, KAKMM 06Pa30OM NOBEAEHUECKAs IKOHOMMKA MOXET
NCNONb30BaTbCA AaHTUMOHOMOMbHBIMU OpPraHaMy B KauecTBe WHCTpYMeHTa OpMUPOBAHMA KOHKY-
PEHTHOTO PbIHKa.

[ins nocnenoBaTenbHOrO PackpbiTUS TeMbl fJaHHAA CTaTbsl YCNOBHO COCTOUT M3 [1BYX YacTeid.
MepBas uyacTb 03HAKOMUT C OCHOBHbIMM aCneKTaMu NOBeeHUECKON 3KOHOMMKM, CPABHMUT WX C ap-
TYMEHTaMIU HEOKNACcCMYeckoi Teopuu. BTopas yacTb MpOMANIOCTPUPYET NPUMEHEHNE NOBEfeH-
YeCKON 3KOHOMUKN aHTUMOHONOMbHLIMI OPTaHAMK C LENb BbIABNEHUS HAPYWEHWUIA aHTUMOHO-
NoNbHOTO 3aKOHOAATENbCTBA. B AaHHON paboTe paccmoTpeHa npakTuka Poccuiickon Mepepauum
1 EBponeickoro co3sa.

Pesynbratbl

1. MojiepHM3aLMs PbIHOUHBIX OTHOLIEHWIA W UX Nepexod B LNGPOBYIO Cpedy ykasanu Ha Heob-
XOANUMOCTb COBEpPLIEHCTBOBAHMA MPABOBOTO PErynupoBaHuA, NPUMEHEHNA HOBbIX MHCTPYMEHTOB.
LinchpoBas cpena, ucnonbyemas B KauecTse NNOWAAKN ANA YUAaCTHUKOB PbiHKA, ONpefenser Heob-
XOANMOCTb afiaNTaLMK1 3aKOHOAATENbCTBA O KOHKYPEHLUN K COBPEMEHHbIM YCIIOBUAM.

2. B ycnoBusx uucpoBu3aLun KOMNaHMM BCe Yallie MCNONb3YHT MapKETUHIOBbIE CTPATErNH, KOTO-
pble BK/TIOUAIOT eTa/lbHblilt aHANU3 NoTPe6uTeneil U Ux NoBefeHUeCcKNX 0CO6EHHOCTEN.

3. [leiicTeytolee 3aKOHOAATENbCTBO Poccui 1 EBPONEICKOTo COl03a MCMOMb3YeT KOHLENLMI0 «pa-
LIMOHANbHOIO NOTPEBUTENA», KOTOPbIN AEMCTBYET UCKNIOUMTENIbHO PALMOHANBbHO U He NOAAaeTca
HWUKAKNM 3MOLIMOHANbHBIM 1 UHBIM hakTOpaM. OfHAKO COBPEMEHHbIE peanui TpebyioT nepecmor-
pa 3T KOHLENUMM 1 yueTa BO3MOXHbIX (PAaKTOPOB BANAHUA Ha noBeeHne notpebutens. C Lenbo
onpeneneHus peanbHoro noBefeH1a NoTpebuTens cnonb3yeTcs NoBeAeHUeckas IKOHOMUKA.

72 ARTICLES



Lunchposoe npaso. Tom 3, N 2, 2022, c. 69-82
A.A. AndbepoBa / NoBefeHuecKan IKOHOMUKA KaK MHCTPYMEHT afianTalui 3aKOHOAATeNbCTBA

4. MoBefieHYecKas IKOHOMMKA NO3BONSET NOHATH, KaK Ha CaMOM Jiene BeayT cebs noTpebuteny,
Kakue (aKTopbl MOTYT OKa3biBaTb BANAHNE Ha UX IKOHOMUUECKIE PellieHus.

5. licnonb3oBaHue NoBeieHYecKoit 3IKOHOMIUKI NO3BONAET aHTUMOHOMONbHbIM OpraHaM ClefnTh
3 COCTOAHNEM KOHKYPEHLUN, BEPHO ONPeenaTh TOBAPHbIe PbIHKK U MAEHTU(DULMPOBATDL HapyLie-
HWA KOHKYPEHTHOTO 3aKOHOAATeNbCTBA KOMnaHuaMmu (Hanpumep, ycTaHasauBath (akTbl 370yM0-
TpebneHus JOMUHUPYIOLM NONOXEHUEM Ha PbiHKe). icnonb3oBaHKe Nofo6HOro NHCTPYMeHTa by-
[T COAeNCTBOBATh afanTaLMin CYLECTBYIOLEr0 aHTUMOHONOBHOTO 3aKOHOAATENbCTBA K BbI30BaM
LMhpOBOIA INOXM, CO3AABATH NPOLBETAIOLLYI0 KOHKYPEHTHYIO Cpedy.

Jlnckyceus

Onpezienexue notpebUTENLCKOTO BbIBOPA B LIMGPOBYID 3NOXY

Moa NOTPedUTENbCKUM BbIGOPOM MOHUMAKOTCA «AENCTBUS, CBA3AHHbIE C MOKYNKOM, UCNOb30Ba-
HUEM W PacNOPSXEHNeM TOBapaMI 1 YCIYraMu, BKAKOYas IMOLMOHANbHbIE, TCUXUYECKIE U NOBEEeH-
yeckMe peakLun NoTpe6uTens, KOTOpble NPEAWECTBYIOT TAKUM AEUCTBUAM UK CNERYIOT 33 HUMUY
(Kadres et al., 2011). MoTpe6buTenbckuit BbIGOP ONOCPEAYET NPOLECC NPUHATUA PELIEHINs U [OCTUXe-
HNA YeNI0BEKOM CBOMX NOKYNATEbCKUX Lienel B KDaTKOCPOUHON U/ Ui {ONTOCPOUHON NepCreKkTUBe.
0AHAKO OAHO3HAYHON AeUHULIMIN NOTPEBUTENLCKOTO NOBEAEHMUA He CYLLeCTBYET.

B pamkax Heoknaccuueckoil Teopun noBefeHMe NOTpebuTeNnss paccMaTpUBAETCA C TOUKW 3pe-
HWUS PaLMOHANBHOCTM, @ CaM NOTpebuTenb BbICTYNaeT B ponu ‘Homo Economicus’ — areHTa, KoTo-
Pblil PYKOBOACTBYETCA CBOMMM NIUUHbBIMIA (1 ITOMCTUUHbIMU) MOTMBAMMN, MAKCUMU3MPYET MOE3HOCTb,
AeNCTBYET PaLnoHaNnbHO?. flonyweHnem AaHHOW MOAENU ABASETCA Hanuumne feduuuTa, B yCNOBMAX
KOTOPOro areHT MMEeET OrpaHUYeHHbIe PECYpCbl U He MOXET YA0BNETBOPUTb BCE NOTPEBGHOCTY, NO3TO-
My eMy NPUXOAUTCA AenaTh HaunyuLLni BO3MOXHbIN BbIGOP Cpeau anbtepHaTtus (Jacoby, 2000).

Teopus Npu ONMCaHUN NOBEAEHNA NOTPe6UTENs BKIIoYaeT paa AonylieHni (Zalega, 2014):
= NOTpebUTEeNU XOTAT MAKCUMU3MPOBATb NOME3HOCTb U MPUHUMALOT PaLUOHANbHbIE PeLleHNs;
= noTpe6butenb 06nafaeT NonHbIM HabopoM MHdopMauun (0 LeHax, aHanorax, XapaKTepucTukax

N T.0.), KOTOPYIO BMOCNEACTBMI MOXET (11 yMeeT) aHanu3upoBath, AenaTb PaUnoHabHble BbIBOAbI;
= uHopmauus 6ecnnaTtHas, ee NoNyYeHue He TPeBYET ycunuii;
= 0TPe6UTEN BbIGMPAKOT ONTUMANbHBIA BapUAHT CAMOCTOATENbHO, MCXOAA U3 CBOUX (hUKCUPO-

BaHHbIX BKYCOB 1 NpeanouTeHni (a He nod BAMSHNEM UHbIX GAKTOPOB);
= LieHa ABNAETCA ABMKYLMM (haKTOPOM B BOCMPUATUM NoTpebutenem LeHHocTu npoaykta (Nicho-

las, 2012).

MpOTMBONOCTABNEHMEM HEOKNACCUUECKON TeOpuM C MPUHLMNAMKM paLMOHanM3Ma BbICTYNa-
€T NOBefeHYecKass Teopus, KOTopas NpeacTaBnser co60i KOMMUAALMIO NONOMEHWIA U3 pas3niu-
HbIX HayK (3KOHOMMKA, MCUXONOTIAS, COUMANbHbIE Hayku). OCHOBHOE BHUMaHME B NOBe4eHUYECKOil
JKOHOMUKE OTBOAWTCA aHanM3y NPUUWUH AENCTBUI UenoBeka B NMPOLECCEe NPUHATUS pelleHni.
OCHOBONONOXHWKAMI NOBEAEHUECKON Teopuu cunTaroTcs [3HW3n KaHemaHn u Amoc TBepcku, Ko-
Topble Pa3paboTany OfHY M3 KOHLENUWA MOBEAEHYECKOW IKOHOMUKM — Teopuio MepcrnekTus
(Kahneman et al., 1979). Teopua yKa3biBaeT, uTo BbLIGOP MHAMBMAYYMA HAXOAMTCA MOA BAUSHU-
eM pa3nuuHbIX (aKTopoB (IMOLMK, OWNGKKM BOCMPUATUA, OTHOLIEHNUE, OKpYXalolie 06CTOATeNb-
CTBa, NPeAWeCTBYOWMIA ONbIT U 3HAKOMCTBO CUTYauuu M Tak Aanee). COrnacHo Teopuu, YenoBek
NpU NPUHATUN PELIEHNA CKIOHEH UCKATb B ONbITE Y)Ke 3HAKOMbIE eMy CLEeHapuu 1 CONOCTaBAATb UX

2 31y Teoputo npeactasun [xon Crioapt Munnb (Mill, 1848/2010).
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C HacToAwmMM momeHToM (Kahneman et al., 1979). MoBefeHueckas HayKa yKasblBaeT, UTo NoBeNEHNe
uenoBeKa faneko OT PaLNoHaNbHOCTM U NOABEPKEHO MHOTUM (haKTopam.

Pa3bepeM HeCOOTBETCTBUS HEOKNACCUUECKMX AONYLEHWA CYLWECTBYIOWMM peanusm. Haunem
C TOT0, UTO NpU NPEAOCTaBAEHUM BCEl HEO6X0AMMON MH(OPMALN YENOBEK MOXET CUMTATbCA «A0-
CTaTOYHO MH(OPMUPOBAHHBIMY, @ TaKke aHaNM3NPOBaTb ee U AenaTb Haunyuwnin BbiGop. OAHAKO
Henb3A 0fHO3HAUHO YTBEPXAATb, UTO NOTPEOUTENN 06PATAT BHUMAHME HA BCHO MHGOpPMALMIO, CMOTYT
ee NpaBUIbHO BOCNPUHATL U NPOAHANU3NPOBaTh. MOBELEHUECKAA IKOHOMUKA ONPeaenseT HeCKoNb-
KO (heHOMEHOB, KOTOpble YKa3bIBAIOT HAa HECOCTOATENbHOCTb ONYLLEHNA 06 KMH(OPMUPOBAHHOCTI»
notpe6utens. Hanpumep, «yceyeHHoe ymo3akniueHue» — notpebutenn He obpataer (Boobuie
UNW HeJ0CTATOYHO) BHUMAHUS Ha HEoBXoanMYIo MHAdOpMaLWIO. [lanee (heHOMEH, KOTa YenoBekK fle-
naet BbI6OP, ONUPAsACh Ha He3Hauumble daktopbl (Kahneman et al., 1979). UHdhopmaLmoHHas nepe-
rpy3Ka NpuBOANT K TOMY, UTO NOTpebUTeNio TpebyeTca 6onblue ycunnui Ans 06paboTku MHGopmaLuu,
BCNE/ICTBUE YEro YeNoBeK NPUHUMAET HenpasunbHble peweHus (Jacoby, 1974). AHanornuHbiM heHo-
MeHOM IBNAETCA «Upe3MepHbIN BbIGOPY, KOraa NoTpe6buTento NpeaoCcTaBNAeTCs MHOTO aNbTepHaTKB,
BCNe/ICTBUE YEro OH TEPAETCA U MOXET CAenaTh HeBepHbli Bbibop (Chernev et al., 2015).

Ewe ogHo aBneHune — 3to «3dekT HyneBoi LeHbl». Mpn aaHHOM I dekTe noTpebuTenbckui
CMPOC HAMHOTO Bbillie NPK «6eCnNaTHOM NPOAYKTe» (UMK HU3KOIA ero cToumocTh). [ins NpeacTaBuTe-
NS U3 HEOKNACCUYECKOM TeopuM He6OMbILAA Pa3HULLA B LiIeHaX JOMKHA 06eCneumnTb TaKoe Xe U3MeHe-
HUMe CTUMyNa K BbI6OPY NPOAYKTa, HO «3(heKT HyNeBoil LieHbl» NoKa3blBaeT 06paTHoe (Shampanier
et al,, 2007). CTOUT OTMETUTb, YTO LiEHOBbIE CTpaTerui KOMNaHWin CTPOSTCA elle Ha TOM, UTO LieHb
y NoTpe6uUTeneil OTOXECTBNAITCA C KAUeCcTBOM TOBapa/ycnyr, no3ToMy MHoraa notpebuTteny otaa-
10T NpeanouTenune 6onee foporum Tosapam (Shiv et al., 2005).

BocnpuaTuMe LieHbl TOBAPOB/YCNYT B COBPEMEHHOM MUPE OTIMYAETCA OT TOTO, UTO BbINO HECKONb-
KO NeT Ha3a/ (KaK MUHUMYM [10 NOABNEHMUA COLMANbHbIX CETE 1 Pa3BUTUSA LNDPOBbIX TPOCTPAHCTB).
B HacTosiwee Bpems MH(OPMALMS, B TOM YuCie AaHHble O NOTpPebuUTensx, npeacraBnser 0cobyto
LLEHHOCTb ANSl KOMNAHWIA, Ha OCHOBE aHanM3a KOTOPOW OHM CTPOSAT CBOW cTpateruun. Lndposble
KOMNaHWU NPeAoCTaBNAIOT CBOIO YCAYrM YCNOBHO 6eCnNaTHO, HO NpU 3TOM NOTPebUTenb «onnaumn-
BAET» 3TU YCNYrM CBOMMM NEPCOHANbHBIMM U UHBIMU JaHHbIMK. OQUeBMAHO, UTO NOTPE6UTENb HE 0CO-
3HAeT BCeil LeHHOCTM NpenocTaBneHHoN MHopMaumMmu o cebe 1 406POBONLHO NPEfOCTaBNSAET ee
B 06MeH Ha ycnyry. Mpw 3ToM B uLMpoBOM MUpe MHAOPMALIMA MOXET paccMaTpMBaTbCA Kak BaioTa
W LIEHHDbIN aKTUB AN KOMNAHUIA",

Takum 06bpasom, NOBeAeHMe NOTPebUTENs OCHOBLIBAETCA HE TONbKO HAa BO3MOXHOM aHanu3e
NPefoCTaBNEeHHON MHAOPMALLAN, HO 1 HECCO3HATENbHBIX UPPALMOHANbHBIX 3NeMeHTax (3HaHus, Bo-
BNEUYEHHOCTb, OMbIT U T. A.). Bbllenpuse/ieHHble npumepbl HaKTopoB, KOTOPbIE OKa3blBalT BAUA-
HWe Ha NPUHATME PEeLleHUI, He ABMAKOTCA efUHCTBEHHbIMM, HO OHW YKAa3blBAlOT Ha HECOCTOATENb-
HOCTb MAMKOCTPALMN NOTPEOUTENS KaK PALMOHANBHOMO NNLA, MPUHMMAKOLLErO HAUNYYLIME pelleHuns
B YCNOBUAX OrpaHMYEHHOro BbI6opa’. Mcuxonornyeckue 0CO6EHHOCTM, BAUAIOLME HA NPUHATUE pe-
LIEHWIA, fenaloT NoTpebuUTenen ya3BMMbIMI Nepes KOMIAHUAMI 1 UX MApKETUHIOBbIMI CTPATErnaMH,
KOTOpble MOTYT MaHUNYNMpPOBaTb BbI6OPOM NoTPebuTeneil.

3 Hanpumep, Bundeskartellamt (2019, February 7). Bundeskartellamt prohibits Facebook from combining user data from different
sources. https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07_02_2019_Facebook.html

5 Duivenvoorde, B. (2014). The consumer benchmarks in the Unfair Commercial Practices Directive. (Publication No.
9789462592193) [Doctoral dissertation, University of Amsterdam]. Centre for the Study of European Contract Law (CSECL).
https://hdl.handle.net/11245/1.418228
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Tak, uutpoBas TpaHcopmaumsa, 3MeHeHe NPUHLMIOB BefieHNs Bu3Heca u nepepacnpegene-
HMe LEHHOCTV MH(OpMALMN 0BYCIOBUAN NOUCK HOBbIX MOAXOA0B K YCTAHOBNIEHNIO PeanbHON Kap-
TUHbI PbIHOYHBIX B3AUMOOTHOLEHMIA. HeoKknaccuueckas IKOHOMUUYECKas Teopisl, FOCMOACTBOBABLIAS
[0 HelaBHEro BPeMeHH, HaunMHaEeT YCTynaTb MeCTO NOBeAEHYECKO TEOPUN, KOTOPaA NpUMEHSETCS
He TONIbKO KOMNaHMAMM, HO W PErynaTopamn Ans BbIABNEHUS Cyyaes, KOrAa AeATeNbHOCTb KOMMa-
HUM MOXET PacCMaTpuBaTbCA B KaUeCTBe Hef06POCOBECTHOM.

Wcnonb3oBaHue NoBeAEHYECKONM IKOHOMUKN ANA YCTAHOBEHNS HapYyLeHWiA HopM
KOHKYPEHTHOI0 npasa

3HaueHne NoBefeHYeCKoN IKOHOMUKN ANS BONPOCOB, KACAIOWMXCA KOHKPETHOTO NPaBa, B COBpe-
MeHHOM LMdpoBOM 06LECTBE BO3PACTAET M 3aHUMAET 0C060e MeCTo, MOCKOMbKY PackpbiBaeT pe-
aNbHYI0 CUTYaLMI0 Ha LMPOBBIX pbiHKaX. PaccMoTpeHMe BOMPOCa MPUMEHEHUA NOBeAeHUECKO
3KOHOMUKM PN YCTAHOBNEHNM HAPYLIEHMIA KOHKYPEHTHOTO 3aKOHOAATENbCTBA HEOBXOAMMO HauaTb
C onpeeneHus PbiHKa, Ha KOTOPOM AEiCTBYIOT yUacTHUKN. [lanee B faHHON paboTe BYAET packpbiTa
BO3MOXHOCTb UCMONb30BaHNe NOBEAEHUECKON HaYKM NPV YCTAHOBNEHNM ClyyaeB 310ynotpe6neHus
(hupMamn CBOUM JOMUHUPYIOLLMM MONOXKEHUEM.

Onpeaeneuue TOBAPHOIO0 PbIHKA U ero rpaHul,

LndpoBm3aumsa KapguHanbHbIM 06pa3oM M3MEHMNA He TONbKO O6LLECTBO, HO W TPaJULIMOH-
Hble PbIHOYHbIE OTHOWEHUA. [laHHbIA (AKT TAKKE BbIPAKAETCA W B YACTU ONPERENEHUs PbIHKA,
Ha KOTOPOM [eNCTBYIOT YYACTHUKM PbIHOUHBIX OTHOWEHNA. Ecni paHee 6bIN0 AOBONLHO NErko
YCTaHOBUTb PbIHOK, HA KOTOPOM OnepupyeT MOHONOAMUCT (Hanpumep, PbIHOK TOBApOB, KOTOpbIe
OH NMPOM3BOANT), TO B LM(POBOA Cpese MOHOMONUCTOM MOXET ABNATbCA LucpoBas nnatdop-
Ma, KOTOPOI MOAKOHTPO/bHbI HE TOMbKO TOBAPbI/YCNYru camol nnardopmbl, HO U UHbIE CBA3aH-
Hble PbIHKMU.

BepHoe onpefeneHne TOBApHOro PbiHKA ABMAEGTCA KMKOUEBbIM A KOHKYPEHTHOro npasa. Tak,
310ynOTPe6AEHUA JOMUHUPYIOLLMM MONOXEHUEM ONPEAeNATCA UCXOAA U3 TaKOTO MONOXEHUS XO-
3AICTBYIOLEro Cy6bEKTA HA PbIHKE ONPeaeneHHoro ToBapas.

B npase EBpONeNcKoro cot3sa NOHATME TOBAPHOTO PbIHKA ABNAETCA KIKUEBbIM ANS AHTUMO-
HOMNONbHOIO 3aKOHOAATENbCTBA: «/60e 310yNOTPe6NeHNe OAHUM UNU HECKONbKUMI NPesnpu-
ATUAMU FOMUHUPYIOWMM NONOXEHUEM Ha BHYTPEHHEM PbIHKE WM HA ero 3HauyMTenbHON YacTu
3anpeLaeTca Kak HeCOBMECTUMOER C BHYTPEHHUM PbIHKOM, MOCKO/bKY 3TO MOXET NOBNMUATH Ha TOP-
FOBMI0 MeXAy rocyfapcreamu-uneHamuy’. Takum ob6pasom, AN OLEHKN AOMUHUMPYIOLWEro nono-
KEHNA KOMNaHUW 0643aTeNbHbIM YCIOBUEM ABNAETCA ONpPefeNneHne COOTBETCTBYIOLLEr0 TOBAPHO-
ro pbiHKa.

(OegepanbHblilt 3aKOH 0T 26.07.2006 N2 135-03 (pea. ot 02.07.2021) «O 3awuTe KOHKYPEHLUM»
(nanee — 3aKoH 0 KOHKypPeHWMN) ONpeaensieT TOBAPHbIA PbIHOK Kak cepy obpalieHns ToBapa
(B TOM uncne ToBapa MHOCTPAHHOTO NPOU3BOACTBA), KOTOPBII HE MOXET 6biTb 3aMEHeH ApYruMm To-
BApOM, MMV B3aUMO3aMeHSAeMbIX TOBApOB, B rPaHMLAX KOTOPOIA (B TOM uucne reorpaduueckux)
NCXOAS M3 3KOHOMWYECKOW, TEXHWYECKOW WAW WHOW BO3MOMHOCTM NM6O LenecoobpasHoCTyh

6 (enepanbHblii 3aKoH PO 0 3aumTe koHkypeHuun [Federal Law of the Russian Federation on protection of competition],
CobpaHue 3akoHogartenbctea Poccuiickon Geaepauun [C3 PO] [Russian Federation Collection of Legislation] 2006, No 31,
Item 3434, art. 5, 10.

7 Consolidated Version of the Treaty on the Functioning of the European Union art. 102, 2012 0.). (C 326) 47 [hereinaf-
ter TFEU].
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npuobpeTatenb MOXeT NPUOGPECTH TOBAP, U TaKas BO3MOXHOCTb 6O LenecoobpasHOCTb OTCYT-
CTBYET 3a ee npegenammd,

EBponenckaa KOMIUCCUA YKA3bIBAET, UTO «TOBAPHbIA PbIHOK BKMIOUAET B ceba npoayKTbl u/unu
YCNYru, KOTOpble PaccMaTpuBalOTCA NOTPebUTENEM Kak B3aUMO3aMeHsIeMble MO NPUUKMHE UX XapaK-
TEPUCTUK, LIEH W NPeAnonaraeMoro MCNonb3oBaHua»’,

loBegeHUYeckas 3KOHOMMKA BHOCUT CBOW KOPPEKTUBbI B TpaAULUOHHOE onpeaeneHue pbiHka.
Hanpumep, yunTblBas NoBefieHUECKME 0COBEHHOCTU NOTPe6bUTENei, TOBApHbIA PbIHOK MOXET BbITb
CyxeH. Tak, JaHHYI0 CMTYaLMIio XOPOLO UANOCTPUPYET PEHOMEH «N0SNbHOCTb K GpeHay»: ecnu
notpe6buTenn NPeanouUTalT onpeaeneHHblil 6peHA, KOTOPbIA B NOCNEAYIOUIEM NOAHUMET LEHY
Ha TOBap, TO NOTPEOUTENN He U3MEHST CBOMX NPeAnouTEHNN (Desai et al., 2010). AHanoruuHas
CUTYaLMA BO3HUKAET U C HEBPEHAMPOBAHHbIMIA NN HEOPUTMHANbHBIMU TOBapamu (Konuamu), Ko-
TOpble BOCNPUHUMAIOTCA KaK OTNIUUYHbIE OT OpPUTMHAnNa, HeCMOTPA HAa WOEHTUUHbIE XapaKTepucTu-
Ku. Takoe npeanoyTeHne 6peHAUPOBAHHbIM TOBAPAM MOXET NPUBECTM K HECOBEPLLEHHbIM CXeMaM
3amelleHus.

bonee Toro, noBefieHUeCKas IKOHOMUKA NOKA3bIBAET, UTO NOTPE6UTENAM CBOICTBEHHO HEfO0OLle-
HUBaTb MH(OPMALMIO B YACTW PACCMOTPEHUS NOTPEBGHOCTN BO BTOPUUYHbIX MPOAYKTaX B 6yaywimx
nepuogax (Hanpumep, 3apsAgHoe YCTPOIRCTBO ANs TenedoHa). Takke hupma, Kotopaa A0MUHUPYeET
Ha NepBMYHOM pbIHKE, MOXET YCTPaHUTb KOHKYPEHLMI0 Ha BTOPUYHbIX PbIHKaX, OTKa3aBLWMUCb NO-
CTaBNIATb KOMMOHEHTbI UM HEOOXO[MMYHO MH(OPMaLMIO NS pa3paboTKy NPOAYKTA MK CBA3aB nep-
BUYHbIE U BTOPUYHbIE MPOAYKTbI.

Cnepyet OTMETUTb, UTO CNOXHOCTb ONpeJeneHns TOBAPHOrO pbiHKa B LUMPOBON cpede CocTo-
UT B TOM, YTO LMpoBbIE NNATGOPMbI — MHOFOCTOPOHHUE PbIHKM, HA KOTOPbIX B3aUMOAENCTBY-
I0T pa3Hble rpynnbl NoTpe6uTenei. Mpu 3ToM MHOrMe MOKynaTenu MOMyyalT ycnyru nnatcopm
yCnoBHO 6ecnnatHo (nnatat undopmauumeit (Newman, 2014). B gaHHOM CUTyaLmMK BO3HUKAET npobne-
Ma onpejeneHns He TONbKO TOBAPHOTO PbIHKA KaK TAKOBOTO, HO W €ro rpaHuL.

Mopxoa, chopmuposaHHblii OAC Poccuu, yKasblBaeT Ha T, UTO NPU YCTAaHOBAEHUM FPaHNL, Lnd-
POBbIX PbIHKOB HEOOXOAUMO YUUTbIBATD:
= 06palleHue TOBapOB Ha pbiHKAX, KOTOPble Hepa3pbiBHO CBA3aHbl C PYHKLUNOHUPOBAHNEM PbiIH-

KOB UH(OPMALIMOHHO-TENIeKOMMYHUKALMOHHBIX TexHonorui (UKT);
= HekoTopoe nporpammHoe obecneyerue (M0) He MOXeT paboTaTh 6e3 6a3080r0 (OnepaLnoHHbIX

cuctem).

C yueTom BbllleyKa3aHHbIX MYHKTOB NPU YCNOBUN OTCYTCTBMA U3LEPKEK HA TUPAXMPOBaHME, BOC-
nponssefeHns U TPAHCNOPTUPOBKN LUMGPOBbLIX TOBAPOB TOBAPHbIA PbIHOK MOXET CUMTaTbCA MO-
6anbHbIM. OHAKO NpK aHanu3e onpegeneHns TOBAPHOro PbiHKA W ero rpaHuL, Heo6XoauMO YUmTbl-
BaTb 0COGEHHOCTM NOTpe6NeHUs TOBApPOB, BKNIOUAs BbISICHEHUE MHEHUs NpuobpeTaTenei ToBapa
0 reorpadmueckinx rpaHnLLax TOBAPHOTO PbIHKA («TECT runoTeTUUECKOro MOHOMONNCTA).

& (epepanbHblit 3akoH PO o 3auwmTe KoHkypeHumn [Federal Law of the Russian Federation on protection of competition],
CobpaHue 3aKkoHogaTtenbctea Poccuiickont Oeaepauun [C3 PO] [Russian Federation Collection of Legislation] 2006, No 31,
Item 3434, art. 4.

°  Eur. Comm’n, Notice on the Definition of Relevant Market for the Purposes of Community Competition Law, 1997 0.). (C 372)
5(Dec. 9, 1997), para. 7.

0 Cwm.Takke Vivien, R. (2010, April 5). The role of behavioral economics in competition law: A judicial perspective. Competition
Policy International. ABTop 06cyxaaeT npo6nemy, Kora oAexaa C NOrOTUNOM rpynMbl, NpoaaBaemas 3a 18 dyHTOB, MO-
KET PaccmMaTpuBaTbCs Kak ApYrol TOBApHbIA PbIHOK, UeM OAeXAa, NPOAaLWANcs 3a 3 (lyHTa CTEPAIMHIOB 6e3 noroTu-
na 6peHga.
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EBponeiickan KOMUCCUS TaKe CKNOHHA [aBaTb WMPOKOE ONpefeneHue PbiHKOB, NpU 3TOM
KOMUCCUA N3YYaeT «BCIO AOCTYMHYI0 MHGOPMALIMIO, KOTOPas MOXET MMeTb 3HaUeHne»" ans onpe-
[ENeHns pblHKA W ero rpaHuu, paccmaTpuBaeT BO3MOXHbIe (hakTopbl, popmMupylowme notpeébu-
TeNbCKMIA CNPOC: JaHHBIX O NPOAAKAX, BAUAHME 6peHaa (10AnbHOCTb K 6peHay), a Takke NPoBOAUT
0npochbI™,

Takum 06pa3oM, KOPpPEKTHOE ONPefENeHINe PENEBAHTHOTO TOBAPHOTO PbIHKA B LUGPOBYIO INOXY
NPON3BOAMTCA UCXOAA U3 PeanbHbIX NPEANOUTEHUIA U NOBEAEHUECKUX 0COBEHHOCTE NoTpebuTenei,
a TaKke C y4eToM AMHAMUYHOTO Pa3BUTUS LN POBbIX PbIHKOB.

3n0yn0TpeEneHMe JAOMUHUPYIOILUM NOJI0XKEHUEM

JloMuHMpYIOLLEEe MONOXEHNe — OAWH U3 KNKOYEeBbIX TEPMUHOB B aHTUMOHOMOMbHOM 3aKOHOAA-
TeNbCTBe Kak Poccum, Tak  EBponeickoro coto3a. C Lenbio co3fanns 6naronpusaTHON U KOHKYpPeHT-
HOW PbIHOYHOWM CTPYKTYPbl YCTAaHABNUBAETCA 3anpeT Cy6beKTy Ha 3noynoTpe6neHne JOMUHUPYIO-
LLEeM NONOXeHNeM, KOTOPOe NPUBOANUT K HELOMYLLEHUIO, OFPAHNYEHUIO, YCTPAHEHUIO KOHKYPEHLUK
1 (VnK) yEeMAeHMI0 MHTEPECOB APYIUX XO3ANCTBYIOLLUX CY6bEKTOB B Chepe NpeanpuHUMaTenbCcKoi
AeATeNbHOCTU NN60 HeonpeaeneHHoro Kpyra notpe6utenein®.

Co0TBETCTBEHHO, KOPPEKTHOE BbIIBNEHWE AeiCTBUNA, KOTOPbIE MONAAAT NOA KaTeropuio
«3noynotpe6neHne AOMUHUPYIOUIUM MONOXKEHNEM», ABNAETCS NPUMOPUTETHON 3afavei pe-
TYANpYyOWMX OpraHoB MHOTMX CTPaH. YUnTbiBas 0CO6eHHOCTU LNGDPOBON INOXKM, MPUMeEHe-
HUe noBeJeHYECKOW IKOHOMMKN CNOCOBCTBYET YCTAHOBNEHMI0 HApylWeHUN KOHKYPEHTHOTO
npasa.

[pakTka npuMeHeHMs NOBE4EHYECKOA IKOHOMMUKM PN YCTAHOBAGHUN HapYLEHWI
AHTUMOHOMO/ILHOTO 3aKoHoAaTeNbCTBa B Poccum

A) 3noynompeb6nenue domuHupylowum nonoxenuem Komnaxueti Google Inc. (Beno NO 1-14-
21/00-11-15)". B nanHom fene OAC Poccun paccmatpusano 3assneqne 000 «HAEKC», ykasbiBa-
lollee Ha Hanuune NPU3HAKOB HAPYLIEHUS AaHTUMOHOMONBHOTO 3aKOHOAATENbCTBA B AENCTBMAX
Google Inc. MoBoaoMm Ans 06palleHns B aHTUMOHOMOMbHBIIA OpraH NoCnYXUn akT Toro, uto Google
3anpeTun NpeaycTaHoBKY CepBUCOB «fIHAEKCa» Ha MOBUMbHBIX YCTPONCTBAX C ONepaLMoOHHON CU-
ctemoit Android. NMpu paccmoTpeHun AaHHOro fena Komuccus ykasana, uto npedyctaHoBKa npo-
rPaMMHBIX POAYKTOB Ha YCTPOMCTBO — 3dhheKTUBHBIA CNOCO6 pacnpoCTpaHeHUs TaKUX NPOAYKTOB.
Momumo 3Toro, 6b110 OTMEUEHO, UTO CAMOCTOATENIbHAA YCTAHOBKA TakUX MPOrpamm UCMONb3YeTCs ro-
pa3fdo pexe B CPaBHEHUU C yKe YCTAHOBNEHHBIMU.

B KauecTBe aprymMeHTOB Hanuuus NpPU3HAKOB 3/10YNOTPeGNEeHNs JOMUHUPYIOLWEM MONOXKe-
Hue komnaHmelr Google 6binM UCMONb30BaHbI NONOXEHUA NOBEAEHUECKOW IKOHOMUKM, 3 UMEHHO:
yCTaHOBMEHA MOBeJeHUecKas 0COBEHHOCTb NOTpebUTenen — «naccMBHoe nosegeHue». Komuccus

" Eur. Comm’n, DG Competition, Communication from the Commission—Guidance on the Commission’s en-forcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, 2009 O.).
(C45) 7 (Dec. 3, 2008), para. 25.

2 Eur. Comm’n, Notice on the Definition of Relevant Market for the Purposes of Community Competition Law, 1997 0.J. (C 372)
5(Dec. 9, 1997), para. 7.

B (OegepanbHblit 3akoH PO 0 3awmTe KoHkypeHumn [Federal Law of the Russian Federation on protection of competition],
CobpaHue 3akoHogatenbctsa Poccuiickon GOenepauun [C3 PO] [Russian Federation Collection of Legislation] 2006, No 31,
Item 3434, art. 10.

% Pewenune Komuccun OAC Poccum ot 18.09.2015, NO 1-14-21/00-11-15.
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C MOMOLLbI0 NPOBEAEHHOIO COLMONOINYECKOro 0NPOCa™ YCTaHOBIUAA, YTO NOTPEOUTENU HE USMEHSAIOT

NpeayCcTaHOB/IEHHbIE MPUNOXKEHUA N CEPBUCHI, @ TAKXE HE CKAUMBAIOT aHANOTNYHble NPUNOXKEHUs

CaMoCTOATeNbHO. YKa3aHo, UTo NOTPe6UTENM NpPeAnouuTaloT He COBEpLIATb aKTUBHBIX AENCTBUMN,

a NoNb3yTCA NPefoCTaBeHHbIMU CepPBUCAMMU:

= 67,2 % nonb3oBatenein MOGUNbHbIX YCTPONCTB U 65,8 % Nonb3osaTenen NNaHILIETOB He MEHSNN
NpeayCTaHOB/IEHHYIO MOUCKOBYI CUCTEMY;

= 67,5 % nonb3osatenen MOGUbHbIX YCTPONCTB U 67,5 % NONb30BaTeNeil NNAHILETOB NpYU Noucke
B MHTEpPHEeTe NOMb3YIoTCA afpecHon CTPOKON bpay3epa;

= 351 % nonb3oBatenei Mo6UNbHbIX YCTPONCTB 1 35,2 % Nonb3oBaTeNnel NNaHWETOB NpK Noucke
B MHTEPHETE UCMONb3YIOT NOMCKOBbIN BUMKET HA INABHOM IKPAHE;

= 17-18 % ONPOLEHHBIX YKa3anu, utTo He NCNONb3YIT QYHKLNOHANBHOCTL NOMCKA NO YMOMUYAHNIO,
a NpeAnounTaloT Be6CalT NOUCKOBON CUCTEMDI™,

Takke Komuccua paccMoTpena acnekT npenumylecTBeHHOT0 pacronoXeHNs MKOHOK NPUNOXEH WA
Ha rMaBHOM 3KpaHe YCTPOWCTBA. bblNo YCTaHOBNEHO, UTO PacronoXeHNe NPUNOXKEHNA Ha IKpaHe
BNNAET Ha YACTOTY WX MCMIONb30BAHMA: €CNU NPUIoXKeHUe (ero NKOHKA) PacnonoXeHo Ha rMasHOM
JKpaHe YCTPOoICTBa, TO K HEMY uallle 06pallaloTcs NoNb30BaTeNMy.

Ha ocHOBaHWK AaHHbIX (DAaKTOPOB CAENaH BbIBOJ O TOM, UTO MpeaycTaHOBKa MOGUMbHBIX Mpu-
NOXEHUI Ha YCTPOMCTBE W3HAUaNbHO CNOCOBCTBYET 3HAUMTENbHO 6GOMbleMy OXBaTy ayfuTOPUN
nonb3oBaTenel 1 YactoTe MCNONb30BaHNSA NPEAYCTaHOBNEHHbIX MOGUbHBIX MPUNOXEHWA U CEpPBU-
COB. Bblleyka3aHHOe NPUBOANT K CO3AaHUI0 NPENATCTBUN OCTYNA KOHKYPEHTOB HA PbIHOK MOMCKA,
UTO MOXET NPUBECTU K OFPaHNYEHII0 KOHKYPEHLMM B CBA3M C COKPALLEHNEM YMCNA XO3SIMCTBYIOWMNX
Cy6bEKTOB Ha TOBAPHOM pPbIHKE.

b) 3noynompe6nenue domuHupylowum nonoxexuem kKomnanueii Microsoft Corporation
(Beno N° 1-00-168/00-11-16)". ®AC Poccuu paccmaTpuBano 3asBieHne akLMOHepHOro 06uiecTsa
«Jlabopatopus Kacnepckoro» (AO «/labopatopus Kacnepckoro», O611eCTBO) 0 HapylIeHUM aHTUMO-
HOMONbHOTO 3aKOHOAATENbCTBA CO CTOPOHBI Microsoft Corporation. 06wecTBo 3as81UNo, uto Microsoft
He NpenoCTaBuUiIO0 aKTyanbHyl0 BEpCUIo onepaLnonHoit cuctembl (0C) Windows 10 B HeobxoanMbiii
CPOK NS afanTMpOBaHUA AHTUBMPYCHOO NPOrpaMmHoro obecrieuenns (M0).

B xopme paccmoTpeHus fena 6biiM MPUMEHEHbl MONOXKEHWS MOBEAEHUECKON 3IKOHOMUKM
B YaCTW BOCNPUATMSA noTpebuTensamn nHopmaumuu. bbino ycraHoBneHo, uto notpedutenn Mo AO
«/labopatopus Kacnepckoro» nocne o6Hosnexns OC Windows go Bepcuu Windows 10 1 06HoBREHUS
aHTusmpycHoro M0 ot AO «/labopatopus Kacnepckoro» Buaenu Ha CBOMX MOHUTOpPaX YBEAOMEHME
(3anpoc) ot Lientpa obecneuequs 6esonacHocti Windows. B 3anpoce nonb3osareseit npocuny nog-
TBEPAUTD, UTO OHU JEMCTBMTENBHO XOTAT 3anycTuTb MO CTOPOHHEr0 NOCTaBILMKA AN 06HOBNEHUS.
B cnyuae e c o6HoBnexunem M0 Windows Defender (aHTusupycHas nporpamma ot Windows) Takoro
yBefoMNeHus He 6bino.

Mpun 3TOM 6biN NPOBEAEH aHanU3 MOBEAEHYECKOr0 BOCMPUATUS BCMNbIBAKWMNX OKOH
Ha YCTPOWCTBAX NoOTpebuTeneil. YCTaHOBNEHO, UTO NOTPebUTENsM [EMOHCTPUPOBANN AWUANOro-
Bble OKHa, KOTOpble BBOAMM UX B 3a6NyaeHNe OTHOCMTENbHO OTCYTCTBUA Y KOMMbIOTEPA 3aLLMUTbI

" Coumonoruyeckuit onpoc BUUOM, Mpunoxenus NO 7, 8, 9 u 10 k [lononHutenbHbiM nosicHeHuam 000 «SAHAeKc»
ot 29.05.15): onpoc, npoBeaeHHbI Romir no 3akasy Google, Mpunoxenne NO 3 K xofataicTey Google 06 OTNOXEHMN
paccmoTpeHus gena ot 03.07.2015).

% Coumonoruyeckui onpoc BLINOM, 2015.

7 Pewenune Komnccun ®AC Poccun ot 15.08.2017, N° 1-00-168/00-11-16.
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B PEXMME PeanbHoro BpeMeH U NoGyxaanu noTpe6utens oTKNKUUTL UMEHOLLEeCH CTOPOHHEe aH-

TuBUpycHoe MO. [laHHble fenCTBUS 6biNM COBEpLIEHBI C NPUMEHEHUEM 3HAHUI O NMOBEAEHUECKNX

0CO6EHHOCTAX NOTPebUTeNeil, a MMEHHO MCMOMb30BANUCh ONPeeNeHHbIe BbIPAKEHUS U LLBETOBOE

ocopmnenne:

= LBETOBbIE PeLleHus, Co3aalolLmMe Y NoTpe6uTens TPeBOXHOE OLlyLeHe Yrpo3bl 6e30MacHOCTH
ycTpoiicTBa (BbinonHeHne ananorosoro okHa Windows Defender B LBETOBOI NanuTpe XenToro
1 OPAHKEBOTO LIBETOB);

= 1CNONb30BaHME TeKCTOBbIX (coobueHne «CoctosHue Kommblotepa: CpeacTBo “3awuTHUMK
Windows” OTKNKOUEHO») U LBETOBbIX 3MEMEHTOB ANANOrOBOr0 OKHA CO3/aBajio BreuatieHue
y nonb3osatens 06 yrpose 6e30MacHOCTY ANA BCErO YCTPOMCTBA;

= CNONb30BaHWE TEKCTOBbIX 3MEMEHTOB YKa3aTenbHOro XapakTtepa (coobuweHue «Mporpamma
“JawmTHuk Windows” oTknoUeHa», Tak Kak y Bac Y)Ke eCTb aHTUBUPYCHAs Nporpamma. yaanute
YCTAHOBNEHHYI aHTUBMPYCHYIO NPOrpammy, uto6bl BKNOUMTL 3awmuTHuK Windows), LiBETOBbIX
3M1eMEHTOB AMAN0roBOr0 OKHA M 3HAKOB MyHKTYaLM (BOCKMLATE/bHbIA 3HAK) NOBYXKAAET NoNb-
30Batens yaanuTb paHee YCTaHOBNEHHOe CTopoHHee M0;

= 1CNONb30BaHUE TEKCTOBbIX 3NEMEHTOB (cooblieHne «3awuTa B peanbHoM BpemeHu: O6paba-
TbIBAETCA APYroit aHTUBMPYCHOWM NPOrPaMMOii») U 306pa3UTeNbHOTO 3nemeHTa (MMKTorpamma
«BOCKNNLATENbHBIA 3HAK» HA ENTO-0paHXeBoM (hOHe) o37ano BneyatieHune 06 OTCYTCTBUM
3aLUMTbl YCTPONCTBA;

= CNOMb30BaHNE KHOMKM «BKNIOUMTbY) NO3BOANO CO3AATb NTOXKHOE BNEUATNEHNE Y N0b30BaTENS
0 BO3MOXHOCTW NPUBECTY B iEACTBUE JONOMHUTENbHYIO 3aLLUTY;

= 1ICNONb30BAHNE MENKOro WpKudTa Npn pasmeleHnn UHGOpMaLMN 06 yaaneHM paHee yCTaHoB-
NEHHOTo aHTUBMpycHoro M0, a Takke hopma Takoro MHOPMUPOBAHNA — NPU HABEAEHUN Kyp-
COpa Ha KHOMKY.
Takum 06pa3om, NPUMeHeHUe NOBEAEHUECKON IKOHOMMKN B YACTW OCOBEHHOCTENH BOCNPUATUS

notpe6utenem WHGOPMaLMM CNOCOBCTBOBANO YCTAHOBNEHUIO (PAKTA HAPYLIEHUS KOHKYPEHTHOTO

3aKoHopaTenbCTBa komnaxuei Microsoft Corporation.

[MpakTia npuMeHeHMs NOBE4EHYECKOA IKOHOMUKM PN YCTAHOBAGHUN HapYLWEHWI
AHTUMOHOMO/ILHOTO 3aKoHoAaTenbCTBa B EBponelickoM cor3e

A) JBena Microsoft Corporation. Esponeiickas komuccusas B 2004 rogy ycraHosuna (meno
Microsoft 1), uto Microsoft He3akoHHO o6beauHuna csoto OC Windows co cBoeil nporpaMmoin —
npourpbiBatenem Windows Media (WMP). Mpu 3tom notpebuteneit He MPUHYXKAANM HU IKOHO-
Miuuecki (onnara), HU TEXHUYECKM, OT HUX He Tpe6oBanu NpuUoBpeTaTb AOMOMHUTENbHbIE YCAYT
unn ToBapbl 3a npourpbiatens WMP, Tak kak OH 6bin GecnnaTtHbiM. PaunoHanbHbIA Noaxon, onu-
CaHHbI Microsoft B cBOtO 3awuTy, ykasbiBa, uTo NOAb30BATENN MOTYT 3arpyxaTb APYrue anbTepHa-
TMBHble Meauanneepbl, COOTBETCTBEHHO npourpbieatent ot Windows notpe6utenn ucnonb3osanu
Nno Co6CTBEHHOMY XeNaHuo, 0CHOBLIBASACb MCKMIOUMTENBHO HA NPeUMyLLecTBax NPoAYKTa Microsoft.
OnHako Komuccus npumeHnna NonoxeHns NoeaeHUeCckoi IKOHOMMKM U Nonaranach Ha gakTuue-
ckoe (a He npeanonaraemoe pauuoHanbHoe noBeaeHne notpe6utens). Komuccueir 6bin yCTaHoBNEH
noBefeHYeCkUit HeHOMEH «UHEpPLMN KOHEUHbIX NONb30BaTeNeN»™: Hanuune npeaycTaHOBNEHHOTO
npourpoigatens WMP B OC ycTpaHseT y nonb3osateneil CTUMYNbI ANS 3arpy3Kn anbTepHaTUBHBIX
KOHKYPEHTHbIX MeAunanneepos. Komuccua ykasana, 4to Nonb3oBaTeny, y KOTOpbIX NPOUrpbiBaTenb

% Case COMP/C-3/37.792—Microsoft Corp., Comm'n Decision, (Mar. 24, 2004) (Summary: 2007 0.). (L 32) 23).
¥ Case COMP/C-3/37.792, 2004.
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YXe YyCTaHOBNEH, C MeHbluen BepPOATHOCTbIO 6y,£lyT WCNoNb30BaTh a/ibTepHATUBHbIE Meauanneepbl,
NOCKOJ/IbKY Y HUX YXe eCTb npunoxeHue, KOTopoe obecneunBaer nx I'IOTpEﬁHOCTb B BOCnpoussepe-
HUW My3bIKK / Buaeo / I/1306pa)KEHI/II7I. AprMEHTaLLI/Iﬂ B pelleHnn npoaeMoHCTpupoBana BnudaHue

(heHOMEHA «UHepLMKU NOnb30BaTeNen» Ha BOMPOC YCTaHOBNEHWs (DaKTa HapylWweHUs aHTUMOHO-

NONbHOI0 3aKOHOAATENbCTBA: «...NOCTABLNKA [O/MKHbI TPATUTb pecypcCbl, yTo6bI npeoaonetb nHep-

LMK0 KOHEYHbIX NONb30BaTeNel U YOeRUTb UX UTHOPUPOBATL NPEABAPUTENbHYIO YCTaHOBKY WMP»2,
AHanornyHble paccyxaeHuin ucnonb3oBanach B Apyrom aene Microsoft, koTopbii kacanca npu-

BA3KM Be6-6paysepa Microsoft (Internet Explorer) k OC Windows (geno Microsoft I1)%. Bbino ycra-

HOBNEHO, uTO No npuumMHe npussskm Internet Explorer k Windows, Internet Explorer ucnonb3yetcs

Ha 90 % KOMNbIOTEPOB B MUPE, UTO UCKAXKAET KOHKYPEHLMIO MEXAY anbTepHaTUBHbIMU Be6-6pay3e-

pamu. AprymeHT 0 BO3MOXHOCTW 3arpy3Kn anbTepHaTUBHbIX Be6—6pay3ep03 OblN1 OTKNOHEH TaKxe

AoBoAaMun I'IOBGAEHHECKOﬁ 3KOHOMUKN, @ UMEHHO — HeO6X0,[lI/|MOCTbIO npeoaoneHna NHEPTHOCTU

nonb3oBaTtenen, NOTOMy UTo NOUCK, BbI6OP 1 YCTaHOBKA HOBOTO aNbTePHATUBHOrO Be6-6pay3epa Tpe-

6y9T oT I'IOTpEﬁI/ITEﬂEVI He TONNbKO aKTUBHbIX ﬂeﬁCTBMﬁ, HO 1 3HaHMA 060 BCEX ITUX aanepHaTMBaxn.

Komuccus nposena onpoc I'IOTpEﬁI/ITEﬂGI?I, KOT0pbl|7| NMOKa3al, YTo 6ONbLIAA YaCTb NONb30BATENEN
Windows, ncnonb3ytowux Internet Explorer B kauectBe 0CHOBHOTO Be6-6pay3epa, He 3arpywart
anbTepHaTUBHbIe BeH-6pay3epbl N0 NpUYMHAM:

= 55 % nonb3oBarenei ykasanu Ha oTCYyTCTBME HEO6XOAUMOCTY;
= 31 % nonb3oBatenen He o6nafan 3HaHUsIMKM 06 YCTAHOBKe MM 3arpy3ke NporpamMmmHoro obec-

neyeHuns,
= 15 % nonb3oBaTenen COUNMU NMPOLECC 3arpy3kn WM YCTAHOBKM MPOrpamMMHOr0 obecreueHus

CNOXHbIM;
= 8 % nonb3oBareneil UMenu yrpo3bl 6e3onacHocTy;
= 7% nonb3oBatenen He 3HanKu 0 BO3MOXHOCTM CKauaTb anbTepHATUBHbIN Be6-6pay3ep®.

Kak 6b110 oTmMeueHo B pelweHuu, «Microsoft npusssbiaet Internet Explorer k onepaumnoHHo
cucteme Windows, HaHOCHUT ylep6 KOHKYpeHLMN Mexay Be6-6pay3epamu, NOAPbIBAET MHHOBALMIO
NPOAYKTOB U, B KOHEUHOM CUETE, OrpaHMuMUBAET BbIGOP NOTPeGUTENEN?,

B aenax Microsoft cys noctaHoBUA, UTO AN BbIABNEHMA 310ynN0TPe6neHuii He TpebyeTcs HUKa-
KX A0Ka3aTeNnbCTB CbaKTI/IlleCKOFO BINAHNA HaA PbIHOK, HO Tpe6yeTcn Nnoaxoa, OCHOBAHHbIN Ha BO3-
[eACTBMI, KOTOPbIA BK/IOYAET OLEHKY Bpeda notpe6utens: «BbiBogbl Komuccui (...) camu no cebe
AOCTATOYHbI Ang T0ro, uTOobbI YCTaHOBUTb, UTO lIETBeprII}i COCTHBHHFOI.I.I,MI?I 3/IeMeHT HenpaBoOMepPHOro
CBA3bIBAHUA [T. €. NpeKpaleHne KOHKYpeHLuu] NpucyTcTyeT B JaHHOM Ciyyae. 3Tu BbiBoAb (...)
OCHOBAHbI () Ha XapakTtepe oCnapuBaemoro nosefeHuna, Ha ycioBuaX pbiHKa U Ha OCHOBHbIX XapaK-
TEPUCTUKAX PbIHKA U HA OCHOBHbIX XapaKTEPUCTUKAX COOTBETCTBYIOWNX NPOAYKTOBY®,

Takum 06pa30M, B IaHHbIX Aienax NPpoAEeMOHCTPUPOBAHO, YTO NONb30BaTE/IN NOABEPKEHbI MHOXE-
CTBY noBeAeHYeCKuX noByLleK (I/IHepTHOCTb, HEI/IHCbOpMI/IPOBaHHOCTb n I/IHbIe), KOTOpPble KOMMNaHnn
NCNoNb3ywT And CBOUX LI.EHEI7I.

2 Case COMP/C-3/37.792, 2004.

7 Case COMP/39.530—Microsoft (Tying), Comm’n Decision (Summary), 2013 0.J. (C120) 15 (Microsoft (Tying)).

2 Case COMP/39.530, 2013.

% Buhr, C-C, Bulst, F. W., Foucault, )., & Kramler, T. (2010). The Commission’s decision in the Microsoft Internet Explorer
case and recent developments in the area of interoperability. The commission police newslet-ter. https://ec.europa.eu/
competition/publications/cpn/2010 11206

% European Commission. (2009, January 17). Antitrust: Commission confirms sending a Statement of Objections to Microsoft
on the tying of Internet Explorer to Windows. https://ec.europa.eu/commission/presscorner/detail/en/MEMO_09 15

% (ase T-167/08 —Comm'n Decision, 2012 0} (C-171/2008), para 1058.
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3aKnyeHne

Poccuiickas v eBponelickas NPaKTUKa NPUMEHeHUA 3aKOHOAATENbCTBA O KOHKYPEHLN, B UaCTHO-
CTV HOPMbI O 3710YNOTPEBNEHNM JOMUHUPYIOLMM NONIOKEHNEM Ha PbIHKE, TPaHCHOPMUPYETCA U UC-
Monb3yeT Uaen NoBeAEeHUECKON IKOHOMUKI. NPU PaccMOTPEHMN [eN O HapyLEeHUN KOHKYpPeHLuK
KOHTpONMpYIOLMe OpraHbl OTCTYNAT OT NOCTYNATOB HEOKNACCMUeCKoi TeopUM 3KOHOMUYECKOM pa-
LMOHANbHOCTM W BHEAPAIOT NONOXEHUS NOBEAEHUeCKol Teopun. Beibop notpebuteneii Hanpamyto
3aBMCUT OT KOTHUTUBHBIX NPeay6exaeHnin 1 fanek 0T OXMAAEMON PaLMOHANBHOCTU. [laHHbIR thakT
YKa3blBaeT Ha PaspbiB MEXAY HEOKNacCcMueckoil IKOHOMUUECKO Teopuel U IKOHOMUUECKON pe-
anbHOCTbH0. bnarogaps atomy 6onee YeTKO OUEpUMBAETCA peanbHas PbIHOUHAA CUTYALMSA. B CBA3M
C 3TUM NPUMEHeHMe NMOBeAEHYECKOro NOAX0AA BUAMTCA NepCreKTUBHLIM ANs 061acTh KOHKYPeHT-
HOrO Npasa.

OueHKa M aHanu3 noBefeHUs NOTPeBUTENEl JONONHAIT NONOXKEHUA 3aKOHOAATENbCTBA O KOH-
KypeHLun, NOCKONbKY YUNTLIBAIOT (hakTMUecKkoe NMOBeAeHNe YUYacTHUKOB PbiHKA. IMEHHO nopxop,
OCHOBAHHbIN Ha paKTUUECKOM MOBEAEHMM aKTOPOB W CUTYaLN Ha PbiHKE, NO3BOASET BECTU -
(heKTUBHYIO KOHKYPEHTHYIO M PErynsiTopHylo nonuTuKy. MpumeHeHne NoBefeHYecKoil IKOHOMUKM
Mo3BONSAET NPaBONPUMEHNTENBHON NPAKTMKE TPAHCHOPMUPOBATLCSA BMECTE C 06LLECTBOM U CPedoi,
He OTCTaBas 0 HUX 1 obecneunBas akTyanbHble NOTPEGHOCTI 06LEeCTBa.

MoBefeHuecKas IKOHOMMKA AEMOHCTPUPYET 6onlee PeannucTUUHYI0 KapTUHY LUGPOBOTO pbiHKa.
KomnaHuu yxe faBHO NCNOMb3YIOT NOBeAeHUEeCKne 0C06eHHOCTU NOTPeBUTENel B CBOUX MAPKETUH-
roBbIX CTpaTernsx. Tem He MeHee B COBPEMEHHOM LM(POBOM 06LECTBE Takoe NPUMEHEHUE MOXET
NpeAcTaBnATb Co60i HapylweHWe 3aKOHOAATENbCTBA O KOHKYPEHLMK. MCnonb30BaHne HOBbIX METO-
OB [N YCTAHOBNEHNA aHTUKOHKYPEHTHBIX NPAKTUK 6yaeT cnoco6CTBOBATb JOCTKEHNIO Lienel 3a-
KOHOAATeNbCTBA O KOHKYpPeHLMN: hopMUpoBaHNto 3HeKTUBHOI 1 NPOLIBETAOLEN KOHKYPEHTHOM
cpefbl, pa3BUTUIO MHHOBALWN.
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