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CMAPT-KOHTPAKTbI

B LLW®OPOBON 3KOHOMMKE:
N0r0BOPHOE PETYJIMPOBAHUE
W PA3PELLEHUE CI1OPOB

C.A. CuHuupbIH', M.O. AbAKoHOBA, T.U. YypcuHa

WNHCTUTYT 3aKOHOAATeNbCTBA U CPABHUTENbHOTO NPaBOBeAeHNA
npw Mpasutenbcree Poccuitckon Geaepavuu
117218, Poccusi, MockBa, yn. b. YepemywKuHckas, 34

AHHOTaUWA

HayuHo-uccnenoBaTenbckoi LeNnbio NOAFOTOBAEHHOW CTaTbu ABNSETCA BbisiBNEHME W 06OCHOBaHUe Me-
CTa CMapT-KOHTPAKTa B CUCTEME FPaXAAaHCKOro Npasa, OnpeAeneHne NPeUMyLLECTB U HE[OCTATKOB apbuTpaxa
BO3HUKAIOLNX U3 CMAPT-KOHTPAKTa CMOPOB B CPABHEHUU C CyAe6bHbIM Pa3bupaTtenbCcTBOM. Ha TeKyLmMinl MOMEHT
B MPaBOBbIX CUCTEMAX COBPEMEHHOCTU U B MEXAYHAPOJHOM NPaBe He CNOXMNOCh efUHO06PA3HbIX NOAXOA0B
K BbI6OPY ONTMMANbHOM (hopMbl NPABOBOTO PErynMpoBaHMs CMapT-KOHTPAKTOB B CUCTEME JOFOBOPHOTO NPaBa,
B TO BpeMs Kak rno6anusauus u uudpoBu3aLus 3KOHOMUKN NPEANONaraioT POCT TPAHCTPAHUYHBIX TPAH3AKLMA.
MosiBNeHNe CMapT-KOHTPAKTOB OBYCNIOBNEHO Pa3BUTMEM 3MIEKTPOHHON KOMMEpLMM, B KOTOPOW B3avMMOfen-
CTBME CTOPOH OCYWECTBAAETCA 3MEKTPOHHbBIM CNOCO6OM BMeCTO (hU3nueckoro 06MeHa Uau HemocpefcTBeH-
HOro (h131MYecKoro KoHTakTa. Habupatwwume nonynsipHOCTb B 060pOTe CMApT-KOHTPAKTbl OCHOBAHbI Ha ABYX
B3aUMOCBSA3aHHbIX 3NeMeHTaX. Bo-nepBbiX, UMM YCTPAHAETCA HEMOCPEACTBEHHOE yyacThe YenoBeka B 4acTh
WM BO BCEX CNYyanX MCMOMHEHWs COrMaLleHMs, UCMONb3YeTcs aBTOMATU3MPOBAHHbLIN KOA, NPefHa3HaueH-
HbIA NS MCNONHeHUs 6€3 CCbINKM Ha HaMEePEeHUs LOroBapMBAIOLLNXCA CTOPOH Nocne nyéaukaumuu. Bo-BTopbix,
ANS YCTPAHEHUS UMK YMEHBLIEHUS! CAMOKOHTPONA 1 KOHTPONS TPETbel CTOPOHbI 33 0643aTeNbCTBOM OHM MC-
NoMb3yHT AeLEeHTPANN30BaHHYI0 TEXHONOMIO Lenoykn 6nokos, a TaKke o6ecneunsaioT aBTOMaTYeCcKoe Bbl-
NONHeHNe Koaa 6e3 NOTEHLNANbHOTO BMELLATENbCTBA KaKON-TM6O CTOPOHBI.

B xofe MCCnefoBaHUs PaccMaTpUBAKOTCA BOMPOCHI O COAEPHaHUW, 3aKNKUEHUM, fEUCTBUTENIbHOCTH, 3aluTe
Npas 1 3aKOHHbIX MHTEPECOB CTOPOH, TONKOBAHUK, NPAaBOBOI NPUPOJE CMAPT-KOHTPAKTOB. B kauecTBe Matepu-
/0B MCCNeA0BaHNsA UCNOb30BANNCH 3aPY6EXHbIN ONbIT Pa3peLLeHis CNOPOB 13 CMAPT-KOHTPAKTOB Ha LUdpo-
Bbix nnatdhopmax (Kleros, JUR, Aragon Network Jurity, OpenCourt n OpenBazaar), 0TeuecTBeHHas 1 3apy6exHas
nuTepatypa, NOCBALEHHAA CMapPT-KOHTPaKTaM. B 0CHOBY MOATOTOBNEHHOTO UCCNEA0BaHNUA NONOXEHDI 06LLMe
(AepyKuum, AManeKTMUECKOro aHaNN3a, MEXOTPACNeBbIX CBA3eil 06bEKTOB) M cneumanbHble (CpaBHUTENbHO-
NpaBoBOi, 3KOHOMUKO-NPABOBO) METOAbI HAYUHOO NO3HAHMS.

ABTOpbI NPUXOAAT K BbIBOAY 06 OTCYTCTBMM OCHOBAHMIA NSl PACCMOTPEHMUS CMAPT-KOHTPAKTA Kak HOBOTO Knac-
CUUKALMOHHOTO 3NeMEeHTa CUCTEMbI JOTOBOPHOTO perynupoBaqus (Bug uam tun gorosopa). Kpome Toro,
NPOBeJEHHbIA aHANM3 NOKA3bIBAET, UTO pa3pelleHne CNOPOB M3 CMAPT-KOHTPAKTOB NOCPEACTBOM LM(POBbIX
nnatopm OCTaeTCA pafnKkanbHO HEOMPEAENEHHbIMU U B HACTOAILLEE BPEMS HE CO3AAET ABHbIX NPENMYyLLECTB,
B CPaBHEHUN C TPAAVLMOHHbIM CyAe6HbIM Pa3bupaTenbCTBOM.

Knioyesble cnosa

CMapT-KOHTPaKTbI, 3aLLMTa NPaB N0 CMApPT-KOHTPAKTaM, yperynupoBaHue Cnopos, apbutpax, Ludposbie
nnaropmbl
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KoHdpnukT unTepecos ABTOpbI CO06LAIOT 06 OTCYTCTBMM KOHGIMKTA NHTEPECOB.
(OuHaHcupoBanue lccnegoBaHme He MMENO CMOHCOPCKOW NOAAEPXKKM.

[na uuTNpoBaHua CvHnubiK, C. A, IbskoHoBa M. 0., Yypcuna T. U. (2021). CMapT-KOHTpaKTb B uud-
POBOI 3KOHOMMKE: JOFOBOPHOE PerynMpoBaHue M paspelieHune cnopos. Lug-
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Abstract

This article has been prepared for the research purpose of identifying, disclosing, and justifying certain trends
in the development of civil law and procedures in the context of the spread of smart contract practices and
the expansion of their spheres of application. At the moment, there is no uniform approach to choosing an
optimal form for the legal regulation of smart contracts within the system of contract law in modern legal
systems or international law; meanwhile, globalization and the digitalization of the economy imply the growth
of cross-border transactions. The emergence of smart contracts is due to the development of e-commerce, in
which the parties’ interactions are carried out electronically instead of in physical exchanges or direct physical
contact. Smart contracts gaining popularity in circulation are based on two interrelated elements: firstly, they
eliminate a person’s direct participation in some or all cases of executing the agreement using an automated
code designed for execution without reference to the intentions of the contracting parties after publication;
secondly, they make use of decentralized blockchain technology, and also provide automatic code execution
without any party’s potential intervention, so as to eliminate or reduce the self-control and third-party control
of the commitment.

This study examines the content, conclusion, validity, protection of rights and legitimate interests of the parties,
interpretation, and legal nature of smart contracts. The research materials used foreign experience in resolving
disputes from smart contracts on digital platforms (Kleros, JUR, Aragon Network Justice, OpenCourt, OpenBa-
zaar), as well as domestic and foreign literature on smart contracts. This research has been prepared based on
general (deduction, dialectical analysis, intersectoral relations of objects) and specialized (comparative-legal,
economic-legal) methods of scientific experimentation.
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The authors conclude that there are no grounds for considering a smart contract as a new classification ele-
ment of the system of contractual regulation (type or kind of contract). In addition, the analysis shows that the
resolution of smart contract disputes through digital platforms remains radically uncertain, and currently is not
creating obvious advantages in comparison with traditional judicial proceedings.
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Bsepenue

HenuHenHbIA POCT TEXHONOTWIA W paclunpeHine chep UX NpUMeHeHNs BO BCeX hopMax CoLManbHbIX
B3aUMOAEMCTBUN OTKPbIMA HOBbIE BO3MOXHOCTM AN LMGPOBOI IKOHOMUKM B YaCTI aBTOMATU3MPO-
BAHHOTO 3aK/M0UYEHMsA 1 UCMONHEHWUA [0roBopoB. HoBas IKOHOMUYECKaA U TeXHUUYECKas peanbHoCTb
notpe6oBanu 06HOBNEHUA JOrOBOPHOrO NPaBa, HACYLLHbIM ABUCA BOMPOC O COAEPXaHUN CMapT-
KOHTpaKTa. [l0 HACTOALLEro BPEMEHN OTCYTCTBYET EAUHO0OPA3HOE NOHUMAHME HA3HAUEHUS 1 Cepbl
NPUMEHEHUS CMAPT-KOHTPAKTOB, TPEBOBAHUIA K UX 3aKMIOUYEHWUI0 N UCMONHEHNIO, AeACTBUTENbHO-
CTW, BO3MOXHOCTW NPU3HAHUA WX HEAEeNCTBUTEbHBIMM, YCIOBUIA IOPUCANKLMOHHON 3aLuTbl NpaB
MO HUM, MeCTa CMApT-KOHTPAKTOB B CUCTEME 0rOBOPHbIX 0683aTeNbCTB.

HeobpaTuMblil, CTPEMUTENbHBIR M IKCMOHEHTHBIA POCT LM(POBLIX TEXHONOTUA U POBOTEXHU-
KM B MpoM3BOACTBE, TOBAPOOOMEHE, NOTPebneHnn ABMACA 06BHEKTMBHbLIM (HAaKTOPOM nepeopu-
EHTALNN OPraHN3auuu v CTPYKTYPUPOBAHNA IKOHOMUUecKol aeatenbHocTy (Frolova et al., 2018).
06ycnoBneHHas 3TUM (HakTOpOM MOAW(MKALMA IKOHOMUUYECKMX OTHOLEHMI Bbi3Bana noTped-
HOCTb PeBU3MM HALMOHANbHOTO 3aKOHOAATENbCTBA U OLEHKN ero afieKBaTHOCTU B HOBbIX YCMIOBUAX.
B COBOKYMHOCTW 3TUMU 06CTOATENLCTBAMU 060CTPEH BOMPOC O BO3MOXHOCTU NPUMEHEHNSA K CMApPT-
KOHTPAKTaM 06LMX NONOXEHN 06 0673aTenbCTBaX, HOPM 06 OTAENbHBIX BUAAX AOTOBOPOB, rapaH-
TUAX 3aWUTbl CTOPOH CMApPT-KOHTPAKTA B 06beme, Y)Ke NPeyCMOTPEHHOM HALMOHANbHBIM 1 MeXaY-
HAPO/HbIM NPaBOM fi1A FPaXAAHCKO-NpPaBoBbIX AoroBopos (Rusakova et al., 2020).

OcHOBY HOPMaTUBHOW 6a3bl MCCNEAOBAHMA COCTABUIM HOPMbI POCCMIICKOTO M 3apyBeXHOro rpa-
XAAHCKOro 1 npoLeccyanbHOro 3aKOHoAaTeNbCTBa, PUANYECKas AOKTPUHA U NpakTuka. lpegmeTom
N3yUYeHns SBUANCb HOPMbI POCCUICKOTO M 3apyGeXHOro npasa, NOAX0Abl NPABONPUMEHUTENBHON
NPaKTUKK U KOPUANYECKOW JOKTPUHBI 06 INEKTPOHHBIX CAENKAX M aBTOMATU3MPOBAHHOM MCMOMHE-
HUN 0683aTeNbCTB, 3aKNKOUEHUA U AeNCTBUTENbHOCTM CMApPT-KOHTPAKTOB, PacCMOTPEHUM CMOPOB
MO CMAPT-KOHTPAKTaM B apbUTPaXe N KOMNETEHTHbIX Cyaax.
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B KOHTEKCTe 061IeMUPOBbIX TEHAEHLMI PA3BUTUA LNGPOBBIX TEXHONOTUN, TEKYLNX WHTErpaLy-
OHHBIX 1 FAPMOHM3ALMOHHbIX TPOLLECCOB, HEOBXOAMMbIX ANA M06anM3aLUN PHIHKOB 1 YCTPAHAIOLLAX
HEeCOBMECTMMblE Pa3Nnuna U Henpeofonumbie 6apbepbl MeXay NPaBOBbIMUA CUCTEMAMMU COBPEMEH-
HOCTM, aBTOPAMK KOHCTAaTUPYeTCA HeLenecoobpasHocTb 060CO6MEHHOTO WUCCNEefoBaHUs BOMpO-
COB Pa3BUTUSA TPAXIAHCKOr0 M MPOLECCYaNnbHOr0 3aKOHOAATENbCTBA O CMAPT-KOHTPAKTaX TOMbKO
Ha NpuUMepe OfHOI pUCANKLMN (POCCUIICKOTO NpPaBa), YeM 06BACHAETCA NPUBNEUEHUE U aHANU3
3aPYBEXHbIX MCTOUHNKOB.

Hu B POCCUACKON, HU B 3apyBEXHON PUANYECKON NUTEpaType He YAAeTcA 06HAPYKUTL eanHO-
06pa3sHbIX 1 YHUBEPCANbHbIX NOAX0A0B K NPOrHO3MPOBaHUI0 6yayLIEro JOrOBOPHOMO Npaea, OCHO-
BaHHbIX Ha y6eanTeNbHbIX JOKA3aTeNbCTBAX U apryMeHTaLuu. AHann3 poccuinckoi U 3apyBexHoi
NPaBoBOIl AOKTPUHbI NMOKA3bIBAET Pa3HOCTb B3MMAA0B Ha NYTU Pa3BUTUA U BYYLIErO OTOBOPHOTO
NnpaBa B HOBbIX 3KOHOMUUECKMX YCNIOBUSAX U LMPOBOI PeanbHOCTU.

B 0CHOBY MOATOTOBNEHHOMO MCCNENOBAHNA MONOXEeHbl obuwme (aemyKuun, AanekTMueckoro
aHanu3a, MeXoTpacneBbiX CBA3ei 06HEKTOB) 1 CnewnanbHbie (CPpaBHUTENbHO-NPAaBOBOM, IKOHOMU-
KO-NPaBOBOW, COLUANbHO-NPABOBOM) METOAbl HAYYHOrO MO3HAHMA, MCMONb30BAHME KOTOPbIX M03-
BONINIIO NPEANOXUTb K 06CYXKAEHMIO U NPEACTABUTb aBTOPCKOE NOHMMAHWE ONTUMANbHBIX hOpM pe-
rynMpoBaHNsa CMapT-KOHTPAKTOB.

Pesynbratbl

1. CMapT-KOHTPAKT KaK TexHonorus u (hopma CrnocobCTBYeT peanu3aLyuim YacTHOTO WHTepe-
Ca TONbKO B LM(POBOA IKOHOMMKE U 060pOTe. CMApPT-KOHTPAKT He MOXET 6biTb Peanu3oBaH BHe
LMPOBbIX TEXHONOTMIA U NPOCTPAHCTBA, YTO ONPOBEPraeT CyW/AeHUs O NepcneKkTuBe BbiTecHe-
HUA CMapT-KOHTPAKTaMil BCeX UCMOMb3yeMblX B 060pOTe JOrOBOPHBIX (hOPM.

2. ComiepxaTenbHO CMapT-KOHTPAKT 03HauaeT ohopmneHue 4oroBopa B hopme NporpammMHoro
Kofa B 6n0KueitHe Ans obecneyeHns MoCnedyloero aBTOMaTMYECKoro  aBTOHOMHOIO CaMOoWC-
MOMHEHNA 3aNOKEHHBIX B NPOrpamMmy ycnoBuid. OTCYTCTBYIOT OCHOBAHUSA ANA PACCMOTPEHUs CMapT-
KOHTPaKTa Kak HOBOTO KNacCU(UKaLMOHHOIO 3eMeHTa CUCTeMbI JOFOBOPHOIO PerynnpoBanus (Bua
WNK TN 10TOBOPA).

3. CMapT-KOHTPaKTbl ABNSAIOTCA HOBOW TEXHUUECKON BO3MOXHOCTbIO 1 MHCTPYMEHTOM peanusa-
LMK JOTOBOPHBIX CBOGOA B YCNOBUAX LM(POBOI IKOHOMUKM. HI CaMit CMApPT-KOHTPAKTbI, HU UX CO-
[lepXaHne He MOryYT PaccMaTpUBaTbCA U30MUPOBAHO OT YCTAHOBNEHHOTO POCCUICKNM NPABOM pery-
NUPOBaHNA 0693aTeNbCTBEHHbIX NPABOOTHOLWEHNIA, BKNIOUAA NPUHLMNbI UCTIONHEHNA 06A3aTeNbCTB,
B060/bI 10r0BOPA, 3aLMTbl 0643aTeNbCTBEHHbIX NpaB. Obuiee HanpaBneHue pasBUTUA 3aKOHOAA-
TeNbCTBa B YCNOBUAX BCEBO3PACTAIOWMX NPAKTUK UCMONb30BAHUA HOBbIX LM(POBLIX TEXHONOMUN
B MCMOMHEHNM 1 3aK/IOYEHINN CAENOK JOMKHO UCKMIOUNTD CaMy BO3MOXHOCTb CO3AaHNA Napannesb-
HOIl Heperynupyemoi NPaBoM pPeanbHOCTH, B KOTOPOI He AeMCTBYIOT 0Bl rapaHTUN OCyLLeCTBIe-
HUA FPAKAAHCKMX NPaB U obecneueHuns CnpaseannBoro U OCTYNHOTO NPaBoOCYaAMs, a CO3AANTCA
BO3MOXHOCTI pacLiBeTa NPOTUBONPABHOTO NOBEEHMS.

4. B HacTosiee BpeMs W3BECTHO HECKOMbKO YCMewWHbiX MPOTOKONOB pa3pelieHns Cropos
Ha OCHOBe 6110KueliHa. BMeCTe C TeM X aHanu3 IeMOHCTPUPYET, UTO TaKne MeXaHN3Mbl pa3pelleHuns
CNOPOB OCTAIOTCA PAANKANbHO HEOMPEeNeHHbIMIA 1 He CO3AI0T ABHbIX NPENMYLIECTB, B CPaBHe-
HUW C TPAAULIMOHHDIMU CYAe6HbIMU pa3bupaTenbcTBamin. B CBA3N ¢ 3TUM, @ TaKke yunTbiBas obue-
MPU3HaHHOE OTHECEeHMe NPaBa Ha CNpaBesIMBoe Cyfe6Hoe Pa3bupatenbcTBo K OCHOBHbIM NpaBam
YenoBseka, CTOPOHbI, MEXAY KOTOPbIMIA BO3HUK CMIOP MO MOBOAY CMapT-KOHTPAKTa, He MOryT 6biTh
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OrpaHnyeHbl B BOSMOXHOCTH o6pam,e|-wm B FOCWJ,&pCTBEHHbII?I CyA AnAa ero nCnonHeHuna, Kak 310 ra-
PAHTUPOBAHO B OTHOWEHUN TPAANLNOHHbIX KOHTPAKTOB.

Jlnckyceuns

Pa3BuTue rpawaaHcKkoro 3akoHofatenbCcTea B Lensx ero ajantauum K LLI/IdeOBOVI JKOHOMUKe
npeanonaraet NOCTaHOBKY W pa3pelleHne cneayowmx B3aMMoCBA3aHHbIX BOMPOCOB.

BocTpe6oBaHHOCTL CMapT-KOHTPaKTa B LMQPOBOIl IKOHOMMUKE

Y06CTBO UCNO/b30BAHIUA CMAPT-KOHTPAKTOB NpeaiaraeTcs BUAETb, NPEX/AE BCEro, B COKPALLEHNN
N3/lepXKeK Ha NOArOTOBKY M COMNAcoBaHue TeKCTa AOrOBOPa CTOPOHAMM 1 B €10 aBTOMATM3MPOBAHHOM
NCNONHEHNN. BO3MOXHOCTI MAlLIUHOUMTAEMOrO NPaBa NO3BONAKT raPMOHN3MPOBATH TEKCT CMapT-
KOHTPAKTa C UMNEPaTMBHLIMA HOPMAaMI 3aKOHA M He A0NYCTUTb KONNM3UN JOTOBOPHBIX YCNOBHIA
" HOpM 3aKoHa. OfHaKO abCoNIOTU3aLMM 3HAUEHUS CMAPT-KOHTPAKTOB NPENATCTBYIOT KNGEpPUCKM,
co3gatolLme yrpo3y UCKAKeHUs BOMM CTOPOH c60eM paboTbl aBTOMATU3MPOBAHHBIX CUCTEM, A TaKXKe
AONyCKaloLLMe BO3MOXKHOCTb 310yNoTpe6aieHuit 0aHONM 13 CTOpoH 1 (unu) uudposoit nnatthopmoi.

Henb3s He OTMETUTb, UTO NPUMEHEHWNE CMAPT-KOHTPAKTOB NPEeANonaraeT CneunanbHble 3HaHNS
" HaBbIKI BNAJEHNA LM(POBbIMI TEXHONOTMAMM. BMeCTe ¢ Tem ypoBeHb UN(POBOI rPaMOTHOCTH
y 0rOBApPUBAIOLLNXCA CTOPOH PeaKo 6biBAeT OANHAKOBbIM, UTO CaMO N0 ce6e CTaBUT BOMPOC O (hak-
TUYECKOM 1 0PUANYECKOM PABEHCTBE BO3MOXHOCTEN CTOPOH, HEO6XOAMMOCTM NPeAOCTaBeHMs No-
BbILIEHHBIX FAPAHTUI 3aWKTbl. Y)KE TONbKO 3TO UCKMIOUYAET BO3MOXHOCTb 060CO6NEHHOTO PaccMoT-
PEHNA CMApT-KOHTPAKTOB B OTPbIBE OT 3aKOHOAATENbCTBA: HOPM 3aKOHA 06 06WMX MONOKEHUSAX
06 0TAE/bHbIX BUAAX A0TOBOPOB, 06LLMX NONOKEHNAX O JOTOBOPAX, CAENKAX U 0653aTeNbCTBAX.

[paBoBas npupoAa cMapT-KOHTpaKTa

TepMUH «CMapT-KOHTPaKT» 6bin Bnepeble pa3pabotaH Hukom Cabo B cepeauHe 1990-x rogos:
OCHOBHAs UfeA CMapT-KOHTPAKTOB 3aKNIOUAETCA B TOM, UTO B HUX MOTYT 6blTb BCTPOEHbI MHOTUE
BUbl OTOBOPHBIX MOMOXEHMiA (TAaKMX KaK 3an0roBoe yaepxaHue, CBA3blBaHMe, pasrpaHnyeHme
NnpaB COBCTBEHHOCTU U T. A.) (Szabo, 1994). Tem He MeHee, Takue pa3HOBUAHOCTU CMAPT-KOHTPAKTOB,
KaK cucTeMbl 06paboTKM TpaH3aKLMIA ANS eXe[HEBHbIX NNaTexel U NOCTYNNeHUi B (HMHAHCOBBIX
YUpeXAEHUAX, CYLIECTBYIOT Y)Ke HECKONbKO AecATUNeTMi. CMApT-KOHTPaKTbl — 3T0 onpedensemble
nonb3oBaTeNnemM Nporpammbl, KOTOpble CNeaylT Npasunam, perynupylowmm TpaH3akuuu. Cmapt-
KOHTPAKT COCTOMT M3 NPOrPamMMHOTO KOAa, (haina XpaHunuia u 6anaHca yuetHon 3anucn. 06bIuHO
NoNb30BaTeNb MOXET CO3[aTb KOHTPAKT, Pa3MECTUB TPAH3aKLMIO B LEnouke 6NOKOB, XOTA He BCe
Lienoukn 610KOB NOAJEPKNBAKOT CMAPT-KOHTPAKTLI. MpOrpamMMHbI KOJ KOHTpaKTa (uKcupyetcs
MPY CO30aHMI KOHTPAKTA 1 He MOXET 6bITb n3MeHeH. (Chursina, 2020).

B 1OpMAMYECKOW JOKTPUHE HE CNOXWIOCh EAMHCTBA MHEHM O MpUPOAE CMapT-KOHTPAKTOB.
HabntogaloTcs NOAAPHO Pa3NuUHbIe TOUKN 3PEHNs, CYUUTAIOLME CMAPT-KOHTPAKT: HOBOW (hopMoi
B3aUMOAENCTBUSA A0TOBAPUBAIOLLMXCA CTOPOH; aBTOHOMHOM (hOPMON CAENKM, He TPeByiolen BHeL-
Hero BMeLaTenbcTea W BO3AENCTBMA B CMATy Camoro (hakta u3bpaHus CTOpOHamMM LUGPOBOro B3a-
UMORENCTBUSA ANS ONpeAeNeHns CBOUX rPAXAAHCKUX NPABOOTHOLIEHWIA; HOBbIM WHCTUTYTOM [Or0-
BOPHOrO NPaBa, B OTCYTCTBUE PEryNnupoBaHNUA KOTOPOTO K OTHOWEHMAM CTOPOH Cy6CMANapHO MOryT
NPUMEHATLCA HOPMbI 3aKOHA 06 06513aTeNbCTBAX M AOFOBOPAX.

OueBMHAa  HEKOPPEKTHOCTb ~ MPOTUBOMOCTABNEHWUA  «YMHbIX»  BbICOKOTEXHOMOMUYHbIX
W «TYNbIX» TPAAWULMOHHBIX [0roBOpoB. (DaHTaCMAropuuHbIMU NPEACTABAAOTCA  FUMOTe3b,
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BO3JBUraloLine CMapT-KOHTPAKTbl C BbICOKOTEXHOMOTMUHbIX WHCTPYMEHTOB Ha YPOBEHb KBa3u-
Cy6beKTOB NpaBa HOBOW TexHonoruyeckon peanbHoctw (Ertman, 2017). HeratuHble nocnes-
CTBUA pacnpoCTpaHeHMa TakUX NOLXOLO0B OYeBWAHbI, MOCKONbKY HaBA3biBaeMble MepcneKTUBb
3ameHbl TPagULMOHHBIX AOrOBOPOB CMApT-KOHTPAKTaMWU ABHO He Y4MTbIBAlOT PO/b rocynapcrsa
1 NPaBOOXPAHUTENbHbIX OPraHOB, NPex/e BCEro Cyfo0B, B NOAAEPHAHMM CTAOMABHOCTM U NapuTeTa
WHTEPECOB YUYACTHUKOB JOTOBOPHbIX NPABOOTHOLEHMI. [l0BOfIbI O CAMOCTOSTENbHOCTM W HECOOTBET-
CTBMM COflEPXAHUA CMAPT-KOHTPAKTA CyLLECTBY U NpU3HaKkam 0653aTenbCTBa NPOTUBOpPEYAT ny6nny-
HbIM MHTEpecaM, 3aKOHHOCTM, CTaBUMAbHOCTM M NPO3PAUYHOCTU MPAXAAHCKOrO 060pOTa, HEraTUBHO
CKa3blBafACb Ha MHTEpecax HeonpeAeneHHOro Kpyra nuL. Bo3moxHo, oxuaaTb pa3BuTue Hegobpo-
COBECTHbIX MPAKTUK NOCNef0BaTeNbHOMO M 3a4acTylo HeAobpPOBONbHOTO BOB/IEUEHMUS B LM(POBYIO
Cpealy NuL, yallle BCero notpedutenen, B CBoeM 60/bLINHCTBE He UMEIOLNX ONbITa, 3HAHWI 1 HaBbIKA
NCNoNb30BaHNs LMGPOBbIX KOMMYHMKALLMA (HaNPUMep, HaBA3bIBaHME UCMONb30BAHMUA HOBbIX TEXHO-
NOruil B JOrOBOPHbIX NPaBOOTHOLIEHMAX). CYLHOCTb 1 LLIEHHOCTI NpaBa NPeAnonaraloT, Yto OXpaHa
WHTEPECOB TaKNUX NNL, KaK «Cnabon CTOPOHbI NPaBOOTHOWEHNAY NOApPa3yMeBaeT co3faHne fonon-
HUTENbHbIX HOPMATUBHbIX MEXaHU3MOB 3aLUUTbI, & He BO3NOXEeHNe padyXHbIX 1 HEOCHOBATENbHbIX
HaZeXn Ha NPUHLMMbI CAMOpPErynnpoBaHnsa 1 CamoopraHn3auuin LMgpoBoro rpaxaaHckoro 06o0po-
Ta. ICHOCTb TaKNUX HOPMATUBHbIX FapaHTMI NO3BOMMUT U36eXaTb NakyH B NPABOBOM perynmpoBaHum
1 BOCNPENATCTBYET POCTY NPOTMBONPABHOIO U He[O06POCOBECTHOrO NOBEJEHNA B JOFOBOPHBIX NPaK-
TUKax. Bmecte ¢ Tem Hanuuus ye chopmmpoBaBLINXCA 06LMX HOpPM 06 06513aTenbCcTBax ANs pery-
NUPOBAHMA [OTOBOPHBIX NPABOOTHOWEHUI B LNGPOBOIA Cpeae MOXET OKa3aTbCA HEAOCTaTOUHbIM,
Mo Mepe UX PasBUTUA MOXET NOTPe60BaTbCA KOPPEKLMA CNeLyuanbHbIX HOpM Npasa.

MpencraBnaeTca yMeCTHbIM PaccMOTPeHUe CMapT-KOHTPaKTa Kak TeXHOMOTMN 3aKNoueHns u uc-
NoNHeHNs A0roBopa Kak caenkn. CogepxaHne CMapT-KOHTPaKTa (OMKCUPYETCA MpY NOMOLUM A3blKa
NPOrpaMmmMMpoBaHus U KOJOB, UTO He NO3BONAET PaCCMaTPUBATb CMAPT-KOHTPAKT Kak HOBbIA TUM, BIA
[0roBOpa. Bonpochl TONKOBaHWSA CMApT-KOHTPAKTOB, onpeaeneHus npas 1 06A3aHHOCTENA CTOPOH,
YCNoBUiA 1 06bEMA 3aLNTbl PELLAOTCS 06LMMIU HOpMAMK LOTOBOPHOTO NpaBa. bbino 6bl NpaBUNbHO
CKa3aTb, UTO PaCnpoCTPaHEHUe CMAPT-KOHTPAKTOB CYLWECTBEHHO YNPOCTUT TEXHUKY A0OrOBOPHOI pa-
00Tbl, HO He CMbICT W COAePXaHNe JOrOBOPHOrO Npasa, YCTAaHABANBAIOWErO OrpaHUYeHUs aBTOHO-
MWK BOMN CTOPOH M NPefoCTaBNAOLLEro rapaHTUK 3aLUnTbl 3aKOHHbIX MHTEPECOB UX YYaCTHUKAM.

B 3aKoHOAaTenbCTBe  AOMKHbI  ObITb  MPEAYCMOTPEHbl TPeboBaHMA K  TeCTUPOBAHWUIO
U MpoBepKe UCnonb3yembiX NPOrpaMMHbIX KOAOB Ha NpeAMET HapywWweHWsa npaB CTOPOH W 3aKOHO-
patenbcTa. CO BpeMeHeM M HAKOMIEHUEM NMPAKTUKK INEKTPOHHOM KOMMEpLUM U UCNONb3YeMbIX
B Hell CMapT-KOHTPAKTOB MOXET BCTaTb BOMPOC O Pa3fMUHbIX NPABOBbIX PEXMMAX TPAAULMOHHbIX
[I0TOBOPOB W CMapT-KOHTPAKTOB. YUUTbIBAA CMOXHOCTb MPAaBOBOM0 PEryinpoBaHNS OTHOLIEHMW
B CeTU «/IHTepHEeT», HOPMATUBHOE PErynupPoBaHUe CMAPT-KOHTPAKTOB MOXET OKa3aTbCA CNOXHOMN
3a/lauelid, pelueHne KOTOpoil HEBO3MOXHO OAHOMOMEHTHO.

Pa3pBI.I]BHMB CrnopoB U3 CMapT-KOHTPAKTOB: NpoLeccyaibHbIe aCNEKTbI

B HacTosl|ee Bpema 3aKOHOAaTeNbCTBA NPABOBbIX CUCTEM COBPEMEHHOCTY He npeaycMaTpuBaloT
CnewLyanbHbIX MeXaH3MOB 3allUTbl NPaB N0 CMAPT-KOHTPAKTAM, B TOM unce 0CO6eHHOCTel cyae6-
HbIX NPOLEAYP paspeleHus CNopos, NoAX0/bl NPAaBONPUMEHUTESIbHOIM NPAKTUKM HA ITOT CUET TONb-
KO CKNafiblBalOTCS.

BMmecTe ¢ Tem B YCNMOBMAX NpWU3HAHMA MpaBa Ha CnNpaBeanMBoe cynebHoe pasbupartenb-
CTBO KaK OfIHOTO M3 BaXHeMwWwux npas yenoseka (cratbs 6 KOHBEHLMM O 3auiuTe Mpas yenoBeka
1 OCHOBHbIX CBO60/]) HENb35 UCKMIOUATh BO3MOXHOCTD 3aLLMThl PAB YYACTHUKOB CMAPT-KOHTPAKTOB
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B rOCYAapCTBEHHbIX cyaax. Kpome Toro, MCNonb30BaHWe CMAPT-KOHTPAKTOB B CyAe6HOM npouecce
UMeeT cepbe3Hblii NOTEHLMAN, NOCKONbKY UH(OPMALMA O NPOU3BEAEHHDIX AENCTBUSAX, COXPAHSIO-
WascA B JAaHHOM KOHTPaKTe, 06MafaeT BbICOKOW CTeNeHbo JOCTOBEPHOCTU W, KAK NPaBuno, He Tpe-
6yeT [ONONHUTENBHOTO UCCNEAOBAHNA CO CTOPOHBI CyAa. TpK 3TOM ANA OLEHKN COfepXaHus CMapT-
KOHTPaKTa Hen36exHO NpuBIeUeHNe IKCNepToB Uy cneumanuctos (Sinitsyn & Dyakonova, 2020).

B T0 e Bpema ¢ yuetom (hopMbl, B KOTOPOI 3aKNIOUAETC CMAPT-KOHTPAKT, 6onee addekTns-
HbIM ¥ PEANNCTUYHBIM BUAUTCA NPUMEHEHWE anbTEPHATUBHBIX CyAe6HbIX (hopM paspelleHns Bo3-
HUKAIOWMX CNOPOB: NOCPEACTBOM apbuTpama nmbo NpUMUPUTENbHBIX NPOLEAYP KaK C npuBneve-
HUEeM NoCpesHNKa, Tak 1 6e3 TakoBoro. Mpu 3Tom apbuTpaxHas, MeamaTuBHas NM6o MHasa 0roBopka
06 yperynupoBaHum cnopa MOMeET 6bITb BKNIOUYEHA HENOCPEACTBEHHO B KO CMAPT-KOHTPaKTa. Takas
0rOBOPKA MOXET BK/IOYATb:
= aBTOMaTMUeCcKoe NPUHATUE 0becneynTenbHbiX Mep (Hanpumep, NPUOCTAHOBNEHNE UCMONHEHNS

06913aTeNbCTB N0 CMAPT-KOHTPAKTY, 670KNPOBAHME AEHEXHBIX CPEACTB);
= NpaBUNA U CPOKM CO3AaHNA apbuTpaxa, BbI6Gopa NoCpeaHUKa;
= MOPAJOK W CPOKN PACCMOTPEHUA CNopa, BeeHns neperosopos;
= TOPAAOK UCMONHEHUS PeLieHNnin apouTPaka, AOCTUTHYTOrO CTOPOHAMM COTNaLLEeHMS.

MonoMeHUA CMaPT-KOHTPAKTa B 06A3aTeNbHOM Clyyae A0MKHbI BKMIOUYATb cornaleHue 06 apour-
paxe TUNa «B nnatthopme» (ceTeBoi apbUTPax) unn «BHe NNATAOPMBbI», 3aKOH JOMKEH OnpeaensTb
CNyyan BO3MOXXHOTO 06paLLeHNs 3aMHTEPECOBAHHON CTOPOHbI B KOMNETEHTHbIN CYA,.

«CeTeBoi» ap6uUTpax, No CyTv, NpesnonaraeT UCMOMb30BaHUE TEXHOMOMMUECKUX PeLIeHWid,
C NOMOLLBI0 KOTOPbIX CMAPT-KOHTPAKT aBTOMATUYECKM NPUBOAUT B UCMOMHEHUE IKBMBANEHT Tpa-
AVLNOHHOTO apBUTPAXKHOTO PeLeHUs Mo YCIOBUAM CMapPT-KOHTPAKTA, HANpUMep, «3T0 MOXET 6bITb
CAEeNaHo... CTOPOHaMW, NPeOCTaBNAWMMU CMAPT-KOHTPAKTY ONpefeneHHble akTMBbl (Hanpu-
Mep, KPUNTOBAMIOThI), KOTOPblE MPW HACTYNNEHUM OMPEAEeNeHHOro YCNOBUS MepefalTca oT of-
HOIA CTOPOHBI K Apyroi»'. TONbKO Ha NepCcneKkTUBY BO3MOXHO (XOTA Takoe peleHue elie He 6bino
30(eKTUBHO peanu30BaHo), UTo apbUTPAK «B CETU» MOMET MPOUCXOAUTb MOMHOCTbIO PO6OTU3N-
poBaHHbIM 06pa3om, 63 HeoHXO[UMOCTI YUaCTUA B KaKUX-TMOO [EeWCTBUAX, NPEANPUHATBIX Tpe-
Tbel CTOPOHON MK CamMUMKM CTOPOHaMK. Hanpumep, 6bIN0 BbICKA3aHO NPeANONOXEHNe, UTO «anro-
PUTM MOXET paspeLunTb CNOp Ha OCHOBE aHanN3a aHanorMyHbIX TpaH3akuui u cnopos» (Maxwell &
Vannieuwenhuyse, 2018). PeanbHOCTb, N0 KpailHel mepe, B 0603pumMoM 6yaylieMm, TaKoBa, UTo Noka
HeT TeXHONoruu, 06ecneunBaloLLelt NOHOCTLIO aBTOMATU3MPOBAHHYI0 CUCTEMY apbuUTpaxa, B KOTO-
poW MOrNK 6bl BbITb YBEPEHbI KaK IOPUANUECKIE, TaK U TEXHONOMNYECKIMe CO0BLLeCTBa.

OdpueitH-apbuTpax 60nblie NOX0XK Ha 06bIUHBIA apOUTPAX, MOCKONbKY B HEM OTCYTCTBYET aB-
TOMATUYECKOe UCMONHEHWE PeLleHIs. 3TO BeAET K AanbHEMLWUM OCNOXHEHUAM, NOCKONbKY cTaTbs |1
Hbto-/IOPKCKOI KOHBEHLMN O MPU3HAHUN U NPUBEEHUN B MUCMIONHEHUE MHOCTPAHHBIX apOUTPax-
HbIX pewweHuni 1958 roga TpebyeT, uTobbl cornawieHne 06 apouTpaxe 6biNo «B NUCbMEHHON opme.
Hen3BecTHO, MOXET NN peLieHne, BbIHECEHHO B COOTBETCTBUN C apBUTPAXHbLIM COrnaLleHnem, Co-
JepHaLmmcs B KOAie CMapT-KOHTPAKTa, 6bITb NPUHYAUTENbHO UCNONHEHO. BO3MOXHO, 3TO elle 0fHa
NPUYMHA, N0 KOTOPO CTOPOHBI AOMKHBI CEPbE3HO NOAYMATb O TOM, 3aK/KUATh NI UM NapannenbHo
apbuTpaxHoe cornaweHne um Het. Kpome Toro, yunTbiBas, UTo CMapT-KOHTPAKTbl NOCNE BbINoMHe-
HWS COrNAcoBaHHbIX YCOBUIA NPUBOAAT B AENCTBIUE HEOOPATUMYIO TPaH3aKLIMI0, apbUTPAXY MOXET
noTpe60oBaTbCA HAUTI HOBbIE CPEACTBA NPABOBOM 3aLLMTbI BLIHOCUMBIX PeLeHUA. BO3MOXHO, Takne

v Szcrudlik, K. (2019, June &). «On-Chain» and «off-Chain» arbitration: Using smart contracts to amicably resolve disputes.
Newtech.law. https://newtech.law/en/on-chain-and-off-chain-arbitration-using-smart-contracts-to-amicably-resolve-
disputes
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cpeacTea npaBosoﬁ 3alluTbl 6yﬂ,YT noaaepXunearTbCa Ha60p0M HOBbIX ap6v|Tpa>K|-|b|x npasun, paspa-
60TaHHbIX CNeLnanbHo ans pa3peleHna cnopoB No CMapT-KOHTPAKTaM.

CamoperynupoBaHue 1 camoonpeZenexue nnarhpopM B paspewieHini cnopos 13 cMapT-
KOHTPaKTOB

BHyTpeHHee pa3peLueHue CNopoB Ha OCHOBE 60KY€eIiHA OCTAETCA PAANKaNbHO HeonpeneneHHbIM
W He CO3[AET ABHbIX MPEUMYLLECTB B CPABHEHUM C TPAAMULMOHHBIMU CyAe6HbIMM pa3bupaTenbCTBa-
Mu. TeM He MeHee, U B OTCYTCTBME NOHOM ACHOCTM HOPMATUBHOM pernameHTaLuu CUCTeM paspelle-
HUA CMIOPOB C MCMOb30BaHNeM 60KUeiiHa B AeNCTBUTENBHOCTI OHM Y)Ke CylLecTBYIoT (Hanpumep,
OpenBazaar, eBay ncnonb3yioT MOAEPATOPOB M CNeLManbHbIX apoMTpOB NAaTdopM Ans paspelLeHns
Ccnopos).

Tak, B HacTosiLlee BPEMS W3BECTHO HECKONMbKO YCMEWHbIX MPOTOKONOB pa3pelleHns Cropos.
Hanpumep, Takne nnatdopmsl, kak Kleros, JUR, Aragon Network Jurity, OpenCourt u OpenBazaar
npefnaralT NPOAYKTbl, KOTOPble MpU3BaHbl COBEPLIEHCTBOBATb MPOLECC WCMOMHEHUA CMapT-
KOHTPAKTOB. 3T NPUMOMKEHNSA CXOXN BO MHOTUX KNIOUEBbIX aCMEKTaX, HO B YCNOBMAX KOHKYPEHLMM
NX Pa3paboTunKm 3aABNAKT 06 YHUKANbHBIX CTPATErUAX CTUMYNNPOBAHNA NMPUCAKHBIX (UNEHOB XKIOPH,
apbuTpoB — jury), pa3nuuHbIX YPOBHAX NMPABOBON 3aWMTbl M CMELUANU3MPOBAHHBIX TpUbYHanax.
ANropuTM paspeLlieHns cnopa Ha ykasaHHbIX NnaThopmax B 06LMX uepTax cneayowmil.

Mpu 3aKNioUeHMM A0TOBOPA NOKYNATeb BHOCUT AOCTATOUHBIA 06BbEM CPEACTB B CMAPT-KOHTPAKT.
70T KpUNTO-NNaTeX 6YAET 0CTaBATLCA HA YCIOBHOM 1€NOHUPOBAHMM B 6NIOKUEIiHE A0 TeX Nop, NoKa
(1) nokynatenb He noATBEPANT YA0BIETBOPEHHOCTb PaboTON NpoaasLa uiu (2) He byaet paspelueH
N060i MHULUMMPOBAHHbINA CNOpP. KpoMe TOro, Ha 3Tane 3aKniUeHns CMapT-KOHTPAKTa NoNb30BaTeNu
ONpenenstoT YMCNO NPUCSKHBIX 3acedaTeneid, Cneumanu3npoBaHHbIi TPUOYHAN U CMUCOK BO3MOX-
HbIX BYAYLLMX CPEACTB NPABOBOM 3aLNTBI.

BONbLWNHCTBO U3 3TUX NPUNOXKEHNIA ANS Pa3PeLleHIs CMOPOB TakxKe NpeanaraioT Nonb3oBaTensm
BO3MOXHOCTb C(HOPMUPOBATL COMMALIEHNE HA eCTECTBEHHOM f3blke AN CONPOBOXAEHWUA CMapT-
KOHTPAKTa Ha OCHOBe KoAa. YpOBeHb ACHOCTW U MOMHOTbI JOrOBOPA BapbUpPYeTC B 3aBUCUMOCTH
0T NNathopMmbl, NPUUEM HEKOTOPbIE NPUMOKEHNA MAYT HA MHOTOE, UTOBbI NPUAATL CMAPT-KOHTPAK-
Ty TPaAULUOHHYIO lopuguueckyto cuny. OpenCourt, Hanpumep, npeanaraer WabnoHbl Ans CocTasne-
HWS KOHTPAKTA Ha eCTECTBEHHOM AI3bIKE B JOMOMHEHNE K COMMaLLeHMI0 B BUae Koga. Bo Bcex cnyyasx
NoKynatenb, NOAAratoLui, uTo Apyras CTOPOHA HEHaANEXaLLMM 06pa3oM NCMONHNUNA 0653aTeNbCTBO
U3 CMApPT-KOHTPaKTa, MOXET MHULMUPOBATL pa3pelleHne cnopa. MpoaasLibl, KaK NPaBUo, He UMe-
10T TaKOW BO3MOXHOCTH, TaK KK OHM He IeNOHNPOBaNK NAaTeX B CMApT-KOHTpAKT. [lanee Npoucxo-
AMT paspeLleHne Cnopa NpPUCSHKHbIMAN.

Yka3aHHble NAaThopMbl CTPEMATCA K UUCTOM [ELeHTpanu3aLnm u aHOHUMHOCTH, NO3TOMY BbI6OP
NPUCSHKHBIX OMUPAETCA HA KPayACOPCUHE. Tpuuem kaHguaaTamu B NPUCSKHbIE AN paspelleHns
CNOPOB M3 CMAPT-KOHTPAKTOB ABNAKTCA A06POBO/bLbI, KOTOPblE BHOCAT 1EN03UT B KPUNTOBANIOTE
Ha Nio6ylo CymMy B Hagexze 6biTb BbIGPaHHBIM B KaueCTBe MPUCAXKHOO 3acenatens. Kak Tonbko
AOCTaTOYHO KaHAMAATOB BHECNM AENO3UTbI, NPOUCXOAUT NoTepes Ans GOpMUPOBaHUA XKIOPK Npu-
CKHBIX. Ha onpeaeneHHbIX nnathopmax BEPOATHOCTb BbIGOpA B 3TON f0Tepee NpAMO NPONopLyo-
HanbHa pasmepy fenosnTa.

[leLleHTpannu3oBaHHble CCTEMbI YPErynnpoBaHNUs CMOPOB MPUCSKHBIMU OTAMYAOTCA OT Nto60o-
ro Apyroro npowecca yperynuposaxus no AByM KNoUeBbIM acrekTam.

Bo-nepBbix, NpUCAXHblE 3aceAaTen OCTAlOTCA MOMHOCTbIO AHOHMMHBIMU HA NPOTSXKEHUM BCErO
apbuTpaxHoro pasbmparenbcTsa.
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Bo-BTOpbIX, B 6nokuenHe MCNONb3yeTcs (PUHAHCOBO CTUMYNMpyeMas CXema ronocoBa-
HUA BONDbLIMHCTBA: Te NPUCAKHbIE 3aCEAaTENM, KOTOPbIE HE NPOrOA0CYIOT 60bLINHCTBOM FONOCOB,
YACTMYHO NGO MOAHOCTbIO NOTEPSIOT CBOK NMepBOHAuYasbHbIA B3HOC. Pa3paboTumKn YKa3blBaloT,
YTO TaKMM 06Pa30OM NMPUCAXHbIE HE 3aNHTEPeCOBaHbl FONOCOBATh NPeAB3ATO UAN NPONU3BONbHO,
HO BbIHYX/EHbI NPUITU K Haubonee CNpaBeAnvBOMY PelleHnio. B TO e BpeMs HU OfHA U3 feil-
CTBYIOLLMX «CETEBbIX NNATGOPM» He TPeBYeT OT NPUCSIKHBIX NPU MPUHATAN PELIeHUs NonaraTbcs
Ha KaKoW-1M60 IOPUAMYECKINIA aHANN3 cnopa nM6o puanYeckue npeueseHTbl. MpuUcsxHble 3a-
cefaTenu, M30NMPOBaHHbIe ApYr OT ApYra, NPOCTO rONOCYIOT U NpeanaralT 060CHOBaHUe CBOe-
ro peweHus.

Mocne NepBOHAYANbHOTO PelleHus 6ONbLINHCTBO AELEeHTPaNnM30BaHHbIX Nnatdopm npeanara-
I0T CTOPOHAM BO3MOXHOCTb NOAATH anennALMto, Npuyem TOUHbIA hopMaT U CTOMMOCTb 06ManoBa-
HWS Pa3nuyaloTcs B 3aBMCUMOCTM OT NNAT(OpPMbl, Kak NPaBUIO, NpefycMaTPUBas yBenuueHue ap-
6UTPAXKHOTO C60pa B LENSX MUHMMM3aLMK Cyduaes obwanosanus (Buchwald, 2020).

MonHoe 06bACHEHUE NONB30BATENAM NPOLLECCa MOAEPALLMI CMOPA OFPaHUYNBAETCA YeTbIPbMS Te-
3ucamu: «B cnyuae cnopa 06e CTOPOHbI NPEACTABAT CBOW [0KA3aTeNbCTBa. PasymHble ycunus 6y-
AYT NPeANpUHATBI ANS B3aMMOCOTNACOBAHHOMO pa3peLleHms cnopa. Ecnu pewenne He MOXET 6bITb
AOCTUTHYTO COTNMALIEHUEM CTOPOH, [AO0KA3aTenbCcTBa GYAYT B3BeLWeHbl B MPUHMMAEMOM ap6uUTpa-
HOM pelueHun. Ecnu HescHo, KTO NpaB, NpeAMeT TpeboBaHuA byaeT pasfeneH N0 YCMOTPEHUIO Mofe-
patopa» (Sklaroff, 2018).

OnucaHHbIA CNOCO6 pa3pelleHns CNOPOB 3aBeAOMO /MWeH CTaHAapTa 3 (EKTUBHOCTM, NO-
CKOMbKY OTCYTCTBYET BO3MOXHOCTb 3apaHee OrpaHvuuTb AMANA30H NMPOBEPOK, UCMONb3YEMbIX ap-
OUTPaMK, KOTOpbIE MOTYT W He YBawaTb HAKOMMBLUMACA OMbIT MPU PA3pelleHnn aHANOTMYHbIX Aen.
B pe3ynbrate feLeHTpanu3oBaHHoe CyAebHOe pelieHne CO BpeMeHeM 6yaeT CTaHOBUTbCA Bce 60-
Nnee pecypcoemMKkum, NOCKONbKY CTOPOHbI ByAYT NbITaTbCA ONPeAENUTb BCe BOSMOXHbIE 06CTOATENb-
CTBA B NPOrpamMmHOM Kopie. iHaue roBops, 63 NpuMeHeHMs apceHana u CpeacTs IOPUCAUKLMOHHOM
3aLUMTbI FPAKAAHCKMX NPaB CTOPOHAM NPUAETCA 06CYHAATD KAXKABIA CNOP C HYNS, HE UMes NpefCTas-
NEHNUA 0 TOM, KaK OH MOXET 6bITb pa3peLleH. QueBMAHbI U OpraHN3aLMoHHbIe Npo6nembl. Mnowaaka
AOMKHA 06ecneynTb NPO3pauHOCTb (HOPMUPOBAHUS W [eATENbHOCTM apOUTPOB: Ny6nukoBaTh 0630-
pbl NPaKTUKK, Pa3bscHeHUs 1 T. f. OfHAKO BEPHO U TO, UTO, YeM 6OMblUe feLeHTpanM30BaHHas Cu-
CTeMa pa3peLleHns CnopoB CTAHOBUTCA NOXOXE Ha FOCYAapPCTBEHHbIE CYAbl, Tem 6onee 310 y6usaet
ee NoNynAPHOCTb 1 BOCTPEGOBAHHOCTD.

MpenmyliecTBa paspelleHns CnopoB apbuTpaxem nnatiopm BUAATCA B COONIOAEHUN KOHDU-
AEHUMANbHOCTH, TAKKE ieN0KaNM3aLmMa NPaBOOTHOWEHNA NO CMAPT-KOHTPAKTY B OTCYTCTBUE ACHBIX
YKa3aHWI 3aKOHa Be/eT K HeonpeAeneHHOCTM KOMNETEHLMI TOCYAAPCTBEHHOTO CYAA NPYU NPUHATUN
cnopa B CBOE NPOM3BOACTBO.

CMapT-KOHTpaKTbl BHECYT B [AOTOBOPHOE MpPaBO YYulleHUs He aBTOMATWUYECKW, A TONbKO
NpW YCNOBMM ACHOCTM UX HOPMATUBHOTO 06eCreUeHIs 11 3aLUTbl NPaB 13 HUX CeayioLwmX. B otcyT-
CTBME TaKOBbIX CMAPT-KOHTPAKTbI HE MOFYT CUMTaTbCA TMOKOI 1 yA06HOI hopmoit ohopmneHus 06s-
3aTeNbCTB. Ha Tekywem 3Tane npuUMeHeHWe CMapT-KOHTPAKTOB YacTo IOKANN30BaHO OTAENbHbIMM
chepamu IKOHOMUYECKON [eATENbHOCTI, HaNPUMep, YNpaBneHem OTAENbHbIMU KaTeropusammu py-
TUHHbIX 1 6€CCNOPHBIX TPaH3aKLMIA.

JleLeHTpan30BaHHble CUCTEMbI pPa3pelleHus CNOPoB Ha nnatdopmax He HaXOAATCA B U30MS-
Lun OT OPUAMYECKOI KBanudukauun. Kak n nto6oi JOroBop CMapT-KOHTPAKT MOXET MMETb MOPOKM,
BMEKYLLME €T0 HefelCTBUTENbHOCTD, HE3aK/IOUEHHOCTD: NPOTMBOMNpPABHbIE AECTBUA CTOPOH/OfHON
CTOPOHBbI, NNATIOPMbI; HEKOPPEKTHOE OTPAXEHME BONEU3BABNEHUS CTOPOH B NMPOrPaMMHOM KOAE;
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HE3aKOHHOCTb uenu n I'IOCﬂE,[lCTBI/II?I CMapT-KOHTPAKTA; OTCYTCTBUE Y CTOPOHDI Heob6XxoauMbIX NONHO-
MOHMI?I; OLINGKN KOAMPOBAHMA WU CUMTbIBAHUA KOAa.

CTOpOHbI, MeXay KOTOPbIMU BO3HUK CNOpP NO NOBOAY CMaPT-KOHTPAKTa, HE MOTYT 6bITb orpaHuye-
Hbl B BO3MOXHOCTKN oﬁpameHMﬂ B FOCyﬂapCTBEHHbIﬁ CyAa AnAa ero NCnoJiHeHuna, Kak 310 rapaHTUpoBa-
HO B OTHOLIEHUN TPAAULNOHHbIX KOHTPAKTOB.

3aKJiyeHue

CmapT-KOHTPAKT ABNAETCA ()OPMOI JOrOBOPHbIX OTHOLIEHMIA B LNPOBOM IrPaXaaHCKOM 06opoTe
1 He MOXET PacCMaTpUBaTbCAA B 3HAUEHUM HOBOW Pa3HOBMAHOCTY BUAA 11 TUMA AOTOBOPHbIX 06s3a-
TeNbCTB. BMecTe ¢ TeM ero ucnonb3osaHue B Ludpoom obopoTe obycnaBnueaet ocobyto npobne-
My pacnpefeneHus PUCKOB U OTBETCTBEHHOCTY B OTHOLIEHUSIX YUACTHUKOB JOTOBOPHBIX NPaBOOTHO-
WeHMIi: 0653aHHOCTY W Npepesbl OTBETCTBEHHOCTW NNAT(OPM, CTOPOH A0TOBOPA, AONONHUTENbHbIE
OMNUMM U MEXaHW3MbI 3aLUUTbI B CPABHEHNN C HELM(POBLIM JOTOBOPHbIM NPABOM.

ONTMManbHOCTb NPABOBOIO PEryNMPOBaHIS CMAPT-KOHTPAKTOB NpeanonaraeT eqnHCTBO NpeaBga-
PUTENBHOTO PACCMOTPEHNS HayKOI BONPOCOB MaTeprasbHOro Npaea v npouecca. lpumeHeHmue Tako-
ro NoAXoAa NPu3BaHo 06ecneunTb IPHEKTUBHYIO 3aLLUTY U BOSMOXKHOCTb PeanusaLii 3koHoMUYe-
CKUX MHWLMATIB B YCNOBMAX LM(POBU3ALMN IKOHOMUKN. ITU HanpaBneHue n hoKyc MccnefoBaHus
OAHOBPEMEHHO OTKPbIBAIOT NEPCMeKTUBLI COBEPLIEHCTBOBAHNA 3aKOHOAATENbCTBA M NpaBoNpuUMe-
HUTENbHON NPAKTUKK, Pa3BUBAIOT TEOPUIO 06S3aTeNbCTB W 3aWUTbI NPAB UX YYACTHUKOB.

Pa3BuTME 1 BHEAPEHME HOBbIX TEXHONOTMIA OMKHO 6bITb YAO6HO YUACTHUKAM perynupyembix oT-
HOLIEHWN, @ He HAKNaAbIBaTb HA HUX AOMONHUTENbHbIE PUCKW NPUUMHEHWUA BPeda, YManeHus npas
W CO3aHMA HEBO3MOXHOCTM WX 3aluTbl. TO eCTb B 3aKOHOAATENbCTBE AOMKHBI BbITb NPeayCcMoTpe-
Hbl PaLMOHanbHble 1 3M(EKTUBHbIE MEXAHN3MbI 3aLMTbI NTPAB YUaCTHUKOB LM(POBON TOProBy.

References / Cnucok nutepatypbl

1. Buchwald, M. (2020). Smart contract dispute resolution: The inescapable flaws of blockchain-based arbitra-
tion. University of Pennsylvania Law Review, 168(5), 1385-1393. https://www.pennlawreview.com /2020/09/28/
smart-contract-dispute-resolution-the-inescapable-flaws-of-blockchain-based-arbitration/

2. Chursina, T. (2020). Pravovaya osnova regulirovaniya tekhnologii blokchejn i smart-kontraktov v Malajzii
[Legal basis of regulating blockchain technology and smart contracts in Malaysial. Mezhdunarodnoe Pub-
lichnoe i Chastnoe Pravo, (6), 42-46. https://doi.org/10.18572/1812-3910-2020-6-42-46

3. Ertman, M. (2017). Smart rules for smart contracts. The Journal of Things We Like (Lots), (forthcoming).
https://contracts.jotwell.com/smart-rules-for-smart-contracts/

4. Frolova, E. E., Zankovsky, S. S., Dudin, M. N., Zinkovsky, S. B., & Kirsanov, A. N. (2018). Studying concepts of
the breakthrough economic reforms in selected developed and developing countries and regions of the
world: Economic and legal aspects. Journal of Advanced Research in Law and Economics, 9(4), 1236-1242.
https://doi.org/10.14505/jarle.v9.4(34).08

5. Maxwell, W., & Vannieuwenhuyse, G. (2018). Robots replacing arbitrators: Smart contract arbitration. Inter-
national Chamber of Comerce Dispute Resolution Bulletin, (1), 29. https://www.hoganlovells.com/~/media/
hogan-lovells/pdf/2018/2018_12_13_icc_robots_arbitrator.pdf

6. Rusakova, E. P, Frolova E. E., & Gorbacheva A. I. (2020). Digital rights as a new object of civil rights: Issues
of substantive and procedural law. Advances in Intelligent Systems and Computing, (1100 AISC), 665-673.
https://doi.org/10.1007/978-3-030-39319-9_74

CTATbI 49


https://www.pennlawreview.com/2020/09/28/smart-contract-dispute-resolution-the-inescapable-flaws-of-blockchain-based-arbitration/
https://www.pennlawreview.com/2020/09/28/smart-contract-dispute-resolution-the-inescapable-flaws-of-blockchain-based-arbitration/
https://doi.org/10.18572/1812-3910-2020-6-42-46
https://contracts.jotwell.com/smart-rules-for-smart-contracts/
https://doi.org/10.14505/jarle.v9.4(34).08
https://www.hoganlovells.com/~/media/hogan-lovells/pdf/2018/2018_12_13_icc_robots_arbitrator.pdf
https://www.hoganlovells.com/~/media/hogan-lovells/pdf/2018/2018_12_13_icc_robots_arbitrator.pdf
https://doi.org/10.1007/978-3-030-39319-9_74

Digital Law Journal. Vol. 2, No. &, 2021, p. 40-50
Sergei A. Sinitsyn, Maria 0. Diakonova, Tatiana I. Chursina / Smart-Contracts in the Digital Economy

7. Sinitsyn, S., & Dyakonova M. 0. (2020). Smart kontrakty: Rezul'tat razvitiya tekhnologij ili novyj institut grazh-
danskogo prava i processa? [Smart contracts: Product of technological progress or new institute of civil law
and procedure]. Zakonodatel'stvo, (9), 25-30.

8. Sklaroff, ). M. (2018). Smart contracts and the cost of inflexibility. University of Pennsylvania Law Review, 166(1),
263-303. https://www.pennlawreview.com/2020/04/28/smart-contracts-and-the-cost-of-inflexibility/

9. Szabo, N. (1994). The idea of smart contracts. http://www.fon.num.uva.nl/rob/Courses/Informationin-
Speech/CDROM/ Literature/LOTwinterschool2006/szabo.best.vwh.net/smart.contracts.html

CBesieHus 06 aBTOpax:

CuHuubiH C. A* — 10KTOp IOpUANYECKUX HAYK, NPotheccop, 3amMecTUTeNb AUPEKTOpPa, BEAYLMIA HAYUHbIA COTpYA-
HUK OT/eNa rpaxaaHCcKoro 3akOHoAaTeNbCTBa U Npouecca MHCTUTYTa 3aKOHOAATENbCTBA 1 CPABHUTENBHOTO Npa-
BoBeaeHns npu Mpasutenbctae Poccuitckon Megepauun, Mockea, Poccus.

ORCID: 0000-0002-1148-4552

AbsaxkonoBa M. 0. — KaHANMAAT PUANYECKNX HAYK, CTAPLUIMI HAYUHBIN COTPYAHMK OTAENA TPAXAAHCKOTO 3aKOo-
HofaTenbCTBa M npouecca NHCTUTYTA 3aKOHOAATENbCTBA M CPaBHUTENbHOTO NpaBoBefeHus npu MpaButenb-
cTBe Poccuiickoit Depepaumu, Mockea, Poccus.

ORCID: 0000-0001-7528-098

Yypcuna T. . — HayuHbli COTPYAHMK OTAENA KOHCTUTYLMOHHOTO, aAMUHUCTPATUBHOIO, YrONOBHOMO 3aKOHOAA-
TeNbCTBA 3aPYOEXHbIX CTPAH U MEXAYHAPOAHOTO npaBa MHCTMTYTA 3aKOHOAATENbCTBA U CPABHUTENbHOTO Mpa-
BoBefeHus npu Npasutenbctee Poccuiickon QGegepaunn, MockBa, Poccus.

ORCID: 0000-0003-2477-4062

Information about the authors:

Sergei A. Sinitsyn* — Dr. Sci. in Law, Professor, Leading Researcher, Department of Civil Legislation and Proce-
dure, Institute of Legislation and Comparative Law under the Government of the Russian Federation, Moscow,
Russia.

ORCID: 0000-0002-1148-4552

Maria 0. Diakonova — Ph. D. In Law, Senior Researcher, Department of Civil Legislation and Procedure, Institute
of Legislation and Comparative Law under the Government of the Russian Federation, Moscow, Russia.

ORCID: 0000-0001-7528-098

Tatiana I. Chursina — Researcher, Department of the Constitutional, Administrative, Criminal Legislation of For-
eign Countries and International Law, Institute of Legislation and Comparative Law under the Government of
the Russian Federation, Moscow, Russia.

ORCID: 0000-0003-2477-4062

50 ARTICLES


https://www.pennlawreview.com/2020/04/28/smart-contracts-and-the-cost-of-inflexibility/
http://www.fon.hum.uva.nl/rob/Courses/InformationInSpeech/CDROM/Literature/LOTwinterschool2006/szabo.best.vwh.net/smart.contracts.html
http://www.fon.hum.uva.nl/rob/Courses/InformationInSpeech/CDROM/Literature/LOTwinterschool2006/szabo.best.vwh.net/smart.contracts.html
mailto:synss@mail.ru
mailto:dolovamaria@mail.ru
mailto:tatyanachursina@hotmail.ru

