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Ot pepakumm

Ha cerogHsa y I0PUAMYECKOT0 COOBIIECTBA YXKe HE BO3HUKAET COMHEHNN, UTo LudpoBu3aLms —
(hakTop, KOTOPbII HEN3MEHHO OnpeensaeT NOBECTKY 3aKoHoAaTenen, Cyae6bHbIX OpraHoB 1 NPaBoBe-
JI0B, C YUeM NPUXOAMTCA CUMTATbCA Aae «LndpPOoBbIM ckenTuKam». Penakumsa xypHana «Ludposoe
npaso» (Digital Law Journal) norosopuna o MONUTUKe 3aKOHOAATENA B 06MACTU TPAKAAHCKOMO
(v He TonbKo) NpaBa ¢ AHTOHOM AneKcaHapoBuuem NBaHOBbIM.

Heanoe AnmoH AnekcaHdpoeuy — 3acnyxeHHbIn topuct PO, oTMeueH OpaeHOM «3a 3acnyru
nepeg Oteuectsom» lll cTeneHu, npegcenatens Boicwero ApbutpaxHoro Cyaa PO B oTcTaBKe, opanHap-
Hblit npodeccop, HayuHbIi pyKoBOAMTENb (DakynbTeTa NPaBa, UneH YueHoro coBeta HauuoHanbHoro
NCCNEefoBaTeNbCKOrO YHUBEPCUTETA «Bbicwasn wkona skoHomMuku». C 1991 no 1995 . pabotan segy-
Wwum peaakTopom xypHana «lpasosegeHue». B nepuoa ¢ 1999 no 2003 r. nocne OKOHYaHWA acnu-
PaHTypbl 3aHUMan JOMKHOCTb JOLEHTa kadeapbl rpaxaaHckoro npasa CaHKT-TeTepbyprckoro ro-
CYAAPCTBEHHOrO yHMBepcuTeTa. C 2004 r. u [0 M36paHusa npeacenatenem Boicwero ApOUTPAKHOMO
Cyna PO B saHBape 2005 r. KypupoBan BONPOCbI KOPNOPATUBHOIO CTPOUTENLCTBA U NPaBa B AOMKHO-
CTV NepBoro 3amecTuTens reHepanbHoro gupextopa OAO «fasnpom-Megua».
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WHTEPBbIO

UCKYCCTBO J106PA
U CNPABEA/INBOCTH
B LIMGPOBYIO 3M0XY

A.A. llBaHOB

HauuoHanbHbIil MCCNenoBaTeNbCKNin YHUBEPCUTET
«BbICILIAA WKONA IKOHOMUKU»
109028, Poccus, MockBa, bonbluon TpexcBATUTENbCKMIA nep., 3

Knioyesble cnosa

undpoBoe Npaeo, MHTepPHeT-Npaeo, NFT, uudpoBn3aLuna, MallMHU3aLMs npasa

[na uuTNpoOBaHuA WBaHoB, A. A. (2023). ckyccTBO A06pa M CNPaBEANNBOCTY B LIMGPOBYIO 3MOXY.

- Aumon AnekcanHdpoeud, Kakue HanpaeneHus uccnedoeanuii 8 o6nacmu yughpoeozo npaea,
no Bawemy mHeHulo, senslomcs Hau6onee nepcneKmMuUGHbIMU Ce200HA?

- Bnepsble 2 Bblwen B UHTepHET B 1995 I., € TeX NOP BUAEN Pa3Hble CTaann pa3BuTus Ludposon
cpebl. lymato, MOXHO HauaTb C Cambix 06LMX BONPOCOB. HekoTopoe Bpems Hasad B nutepatype
06Cyxaanca Bonpoc 0 Tom, YTo BCkope HacTynuT 3noxa Web 3.07, Tenepb e MOXHO BECTH ANCKYCCUN
06 Jnoxe Web 4.0. Pazymeetcs, NpaBo He ABNAETCA (h1arMaHOM Pa3BMTUA 3TUX OTHOLIEHWIA, @ NULb
cnefyer 3a COOTBETCTBYIOWMMU U3MEHEHUAMU.

3noxa Web 3.0 nogpasymeBana cylecTBOBaHUE UMYLLECTBEHHBIX OTHOLWEHWIA B CeTH, KOTopble
noanexar 4oBefeHN0 40 aBTOMATU3Ma [MoCpeAcTBOM TexHonoruu 6nokueitH]. OAHaKO MCKOMOTO
aBTOMATM3Ma AOCTUUb He YAANOCb. Kak 6bl Mbl HU MOHUMANM TEXHOMOTMIO BOKUENH, CETeBOM aB-
TOMaTM3M caMm no cebe, a peanbHble UMYLWECTBEHHbIE OTHOWEHNA [cknaapiBalTCA] camu no cebe.
OHW B HEKOTOPOIA CTeNeHM pasaenunuch Ha age yacti. C 04HOM CTOPOHDI, eCTb LUdpoBas cpesa,
B KOTOPOW BCE NPOUCXO/UT AOCTATOUHO BbICTPO, 3aKNIOUATCA W UCMONHSIOTCA JOTOBOPbI, C APYroi —
3TN SIBNEHUA He OKa3blBAIOT BAMAHNS HA OCHOBHbIE MAapamMeTpbl UMYLLECTBEHHBIX OTHOWEHWNA. 3TO
CBOEro poAa urpa 3a npeaenamn 06bIYHON XM3HU. KaK TONbKO NpeanpUHUMALOTCA NONbITKM peanbHo
nepeHecTy MMYLECTBEHHbIE OTHOLEHMS B LUdpoBoI (hopmaTt, TO NPOTUB BLICTYNAIOT KaK rocyaap-
CTBO, TaK U KpYMHble YaCTHble KOMNaHWU.

' KoHuenuus, OpueHTMPOBaHHAA Ha pa3BUTUE MHTEPHET-TEXHONOMI, ChOpMYynMpoBaHHas pykoBoauTenem Netscape.com
Ieiconom Kanakanucom (aHrn.: Jason Calacanis) 8 npogomxerune koxuenumu Web 2.0 Tuma O'Paiinu. Ee cyTb B TOM,
uto Web 2.0 (aBnawwiascs, B cBolo ouepefb, nepeocMbiciiennem Web 1.0) noapasymesaer obecneyeHne NOHUMaHNA NH-
thopmauun B Web B nepsyto ouepespb uenosekom, a Web 3.0 o6ecneunt B3anmogencTeme 1 NOHUMaHue AaHHbIx B Web
KOMMbIOTEPHBIMU CUCTEMAMN.
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Bo3bmem, Hanpumep, 3BOMOLMIO KPUNTOBANOTbl B 3apybexHbix cTpaHax. B CLUA 3anpewa-
10T TO OfiHY LMMPOBYIO BaNKOTY, TO APYIYI0, BbIABUTH KaKYI0-NN6G0 NOrMKyY B NOAOGHBIX 3anpeTax Ao-
BOJIbHO CNOXHO, MOCKOJbKY TO, UTO Pa3peLleHo, He MeHee PUCKOBAHHO, YeM TO, uTo 3anpeuaercs. U,
BEpPOATHO, FOCYAAPCTBO 3[eCh AeMCTBYET N0 NPUHLMNY: «ITO Mep3aBeLl, HO OH Hall Mep3aBeLly.

B Poccun v BoBCe KpUNTOBasOTa PacCMaTPMBAGTCA FOCYLAPCTBOM, KAK MHE KQXETCH, B KauecTse
BPa¥ae6HOoro anemeHTa. Mbl MOMHOCTbIO UTHOPUPYEM NEPEBOS UMYLLECTBEHHDIX OTHOLEHUA B 0CO-
6yl0, BUPTYanbHYl0 Cpeny, Beflb €€ Henb3s KOHTPOMMPOBATh. ITO, B CBOK Ouepenb, CTUMYNNpYeT
Cy6DbEKTOB YXOAUTb C POCCUIICKOTO PbIHKA. BbIXOAMT, uTo NKLA (hU3MUECKI HAXOAATCA B Hallel CTpaHe,
a 6usHec BegyT 3a pyGexom. ITOT pa3pbiB ele He npeogoneH. OOHUM U3 nepcneKmMueHbIX Hanpas-
NeHuUl A8nAemca Kak pa3 ocMbicieHue nepesoda UmMyujecmeeHHbIX OmMHOWeHU 8 yugposyio cpedy.

OTMeuy, uTo Te M3MEHEHUS, KOTOPbIe 6biNK BHeCEHbI B TK PO [peub naet o ct. 1411 TK PO] Ha meHs
He NPOM3BENN HUKAKOTO BMeuaTneHus. Ha Mol B3rNAA, OHW HOCAT NPOXOAHOW XapaKTep M HUYEro
AfIeKBATHOIO He faayT.

B T0 e Bpems rocynapcTBo CTPEMMTCA NepeHecTn B LUGpOBYI0 Cpesy MHOrUe CBOUM (YHKLMM.
Mpuuem 370 XenaHue NpPAMO NPONOPLUOHANBHO TOMY, YAAETCA NN OrPaHUUNTL CBOBOAY Bbl6OPa
KOHKPETHbIX UL, UAN HET. MHbIMKU CNOBaMU, €CIN TaKYlo CBOOOAY OrPAHUUNTb MOXHO, TO 3TO BENM-
KONenHbI BapuaHT Lucposusaummu. Hanpotus, ecnu NOABNAETCA HEKOTOPasi BO3MOXHOCTb Bbi6opa
B pe3ynbrate Ly poBU3aLMK, TO FOCYAAPCTBY CTAHOBUTCA HEMHTepecHO. Mo3ToMy B HacTosLee Bpe-
MS nepeBoaATca B «undpy» peectpbl. Ho Lenb y 3TUX NPOLLECCOB, KaK A yXe OTMETUN, OrPaHNYMTb
cBo60Ay Bbibopa Cy6beKTOB. CnefoBaTeNbHO, BMOPbIM TepCneKmMueHbIM HanpaeneHuem npedcmas-
nfemca uccnedosaue 20cyoapcmeeHHbIX yHKYUL 8 yughposoli cpede.

TpeTuii acnekT — 3mo npo6aema cezmeHmayuu BcemupHoU cemu, NOCKONbKY pa3Hble CTPaHbl B NO-
CnefiHee BPeMA NbITAKTCA €€ pa3feNnuTb Ha OTAEeNbHbIE KYCKW. TeM He MeHee MOHATHO, UTO OHA MOXET
3hheKTUBHO pa3BUBATLCA NNLLb B KauecTBe eauHon CeTu. Pa3feneHie Ha HaLuMOHaNbHbIe CErMEHTDI,
KPOMe TOT0, UTO CHIKAET TEXHUUECKNE BO3MOXHOCTI KOHKPETHbIX CTPAH, TaKXe 3aMefiseT pa3Butue
Cetn B Lenom. lonycTum, NPUHUMAIOTCA Pa3Hble Mepbl N0 CyBepeHu3auum HTepHeTa, B pe3ynbrate
3TO NPUBOANT K CHKEHUIO CKOPOCTHU, OTCYTCTBUIO HEKOTOPbIX HOBbIX TEXHUUYECKMX U MPOrpaMMHbIX
cpeacTB. Kak MHe KaeTcs, npobnema cermeHTaL BceMMpHON CETH TaKKe HYKAAETCA B HAyUYHOM
OCMbICIEHUN.

- Mensiemca nu, Ha Baw e32n0, ponb 20cydapcmea 6 yughposyto 3noxy? 03Hayaem nu H0eas UH-
thopmayuonHas peeontoyus nepexod k udeonozuu “laissez faire” unu we cnedyem owudamo cma-
HoGMeHus MomManbHO20 20CydapCcmMeeHH020 KOHmMpons?

- [leno B TOM, UTO CyWECTBYIOT pa3Hble METOAbI FOCYAAPCTBEHHOTO ynpaBneHus. OaHu COCTOST
B TOM, UTO6bl MPENOCTaBNATb MAaKCUMasbHylo cBoboay nuuam. MocnegHue, B CBOK ouepesb, Hbi-
CTPO Pa3BUBAIOTCA, HAUMHAIOT JOMUHUPOBATb, U HAM HE HAfl0 UX NPUHYXAATb, NOCKONbKY, AOMUHU-
PYsA 1 OTHOCACh K KOHKPETHOW I0PUCAUKLLIAK B TOW NN MHOW MEpE, OHI HUKY/A He UCYe3aloT U, Hao6o-
POT, TONbKO YKPENnns 0T rocnofCTBO rocyAapcTBa. 1 MMelo B BUAY, pa3yMeeTcs, amepukaHCKui MeTog.
EcTb meTopq 3anaiHoeBPONeNCKNX CTpaH, KoTopble, HANPOTUB, OTPAHNUNBAIOT Pa3BUTHE UHTEP-
HET-TUraHTOB, MaBHbIM 06Pa30M aMepUKAHCKNX. [INg 3TUX Lienel NCNONb3yeTca KOHLEeNLua npas
uenoBeka: Hafo 3aWMILATh NePCOHANbHbIE AaHHbIE, TPABO HA HEMPUKOCHOBEHHOCTb YACTHOI MN3-
HU 1 T.0.
CTOUT OTMETUTb TaKKe KUTAlCKMIA BapuaHT perynupoBaHusa CeTu. Bpoge 6bl Kutaio u yaanoch
C0371aTb WHTEPHET-TUFAHTOB, HO TOJIbKO Ha CBOEM pPbIHKE, KOTOPble OHW 3aKpbiiK, UCKNIOUEHNEe
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COCTaBNSAET, NO¥anyu, nuwb TikTok. U To, nocmoTpuTe, Kakue npensTcTeus Bcrpeuaet TikTok npu npo-
ABIKEHUN €r0 Ha aMEPUKAHCKOM PbIHKe!

Kak MHe kaxetcs, Poccus MCnoBepsyeT KUTACKMA NOAX0M, MOCKOMbKY Y HAC TOXE CyLecTBYIOT
WHTEPHET-TUTaHTbl, AEATENbHOCTb KOTOPbIX MPEUMYLLECTBEHHO COCPEAOTOYEHA HA HALMOHANb-
HOM pbIHKe.

MoKa COXpaHSAITCA HaLMOHaNbHble rOCYAAPCTBA, MPOAOMKAIOT CYLIECTBOBATb Pa3Hble NOAXOAbI
Kk ynpasneHuto CeTbio. Bonpoc B TOM, yaacTca N obecneuntb pocT LMGpOBOro CeKTopa B Takux ycno-
BUAX? Y MeHS HET YBEPEHHOCTU. fl AyMalo, UTo [OBOMbHO AONTO GYAET roCNOACTBOBATb COCTOAHME
HeonpeaeneHHOCTH.

Mo MoeMy MHEHUI0, PanKanbHble NPeo6pa3oBaHUA NPOM30MAYT 6NAroaaps CO3AAHUI0 MOMEH-
TaNbHOTO YHUBEPCANIbHOMO NepeBoAuMKa, KOTOPbII NO3BOAUT NONHOCTbIO NPEOAONETb A3bIKOBbIE 63-
pbepbl. Ha HACTOALMIA MOMEHT TaKOTO NePeBOAUYNKA HET, HO MePCNEKTUBbLI €r0 NOSBNEHNS eCTb, 0CO0-
OEHHO B CBA3W C MPOrpeccom B cthepe MCKYCCTBEHHOTO WHTennekTa. lpencraBum cebe cutyauuio,
KOTfa Kablil U3 HAC MOXET 06WATbCA C NI06bIM Ue0BEKOM 6€3 KaKUX-N6o 3aTpyaHeHUi. 3To byaet
HOBas peanbHOCTb, KOTOPAS HACTYNUT O4YEHb CKOPO. IMeHHO B 3TOM A BUXKY Inoxy Web 4.0. Beab Mbic-
NW, naeun, MHEHNS HAUHYT 06PaLLATbCA COBEPLIEHHO CBOBOAHO MEXAY BCEMU NKOAbMU. UTO B TaKOM
cnyyae GyayT fenaTb HaLMOHaNbHbIE rOCYAAPCTBA, KOTOPbIE B KAKOW-TO MEPe Ha A3bIKOBOM 6apbe-
pe CTPOAT CBOK NonuTUKY? MI3MeHNTCs Takke 06pa3oBaHue: ecu BaC XOPOLWO NEPEBOAAT, 3aUeM
YUUTb MHOCTPaHHble A3bIKM? B LLENOM OCTAaeTc MHOrO BOMPOCOB, OTBETbI HA KOTOpble Heo6Xoan-
Mo 6YAeT HanTy B GnnxanLee Bpems.

- Kax, no Bawemy mMHeHul0, COOMHOCAMCA NPagoeble pexumbl KNaccuyeckux eudoe pesynbma-
moe uimennexmyanbHoti desmenvbHocmu u non-fungible tokens (NFT)? B kakoii cmeneHu Heo6xo-
dumo pacnpocmpanumb deticmeue Hopm Yacmu Yemeepmoii 'K P® Ha npaeoomHoweHus, CéA3AH-
Hble ¢ NFT?

- Bbl 3HaeTe, 370T BONPOC A4N15 MEHSA CBA3AH B OCHOBHOM C TEM, UTO «Linpa» B LLEeNOM Kak 0AHa U3 pa3-
HOBUAHOCTEN MH(OPMALMN MMeET CBOWCTBO TUPAXKMPOBATLCS, PACMPOCTPAHATLCA U 06bEMbI TH-
PAXNPOBAHNSA He NUMUTUPYIOTCA, T.e. OHA PACMPOCTPAHAETCA Kak HEUTO, MOCTOSIHHO YMHOXAEMOg,
AYNAnLMpYeMOe, NepenaBaemMoe, NpuyemM BO MHOMMX Clyyasix CBOHOAHO, a NpaBo TpebyeT B psaae
CUTYaumii huKcaLmMi onpeseneHHoro KonmuecTea UNn 06bema KOHKpETHbIX 06beKToB. Monyuaetcs,
UTO NPaBO B OTHOLIEHMI PA3HbIX LLUGPOBbIX 0GHEKTOB BLICTYMAET B PO/IM 0COHOr0 ABNEHMS, KOTOPOE
3Ty AYNANLMPOBAHHOCTb W MOCTOSIHHOE YMHOXEHME OrPaHNuMBaET W NPeBpalaeT Takue 06beKTbl
B MHAVBUAYaANbHO-ONPeaeneHHble. 1 He TOBOPIO Celyac o Beluax. Mbl B NpaBe (IUKCUPYEM HeKi
06bem (KonnuecTso). I XoTa NOTEHLMANbHO 3T0 MOXET BbITb KaK YroAHO PAa3MHOXEHO, Mbl FOBOPUM:
«Pa3MHOXaTb Henb3A». ECTb OUeHb Y3K0e KONUYECTBO UK e[UHCTBEHHDIA IK3eMNAAp. B 3TOM 1 eCTb
npo6nema NFT, NOTOMY UTO BHYTPEHHE, NCX0AA U3 CBOWCTB LMGPOBON MH(OPMALWMN, OHN JOMKHbI
MOCTOAHHO LWMPKYNIMPOBATb M YMHOXATHCA, HO MPABO Takylo BO3MOXHOCTb OrpaHUUMBAET.

CywecTByeT TEOpMS, KOTOpas CBA3bIBAET NPaBO, B TOM UNCNE BEWHOE, C OTPAHMUEHHOCTbIO pecyp-
COB. B OTHOWEHUN «LUPbI» Takaa TeOpUs anpyuopy BO3HUKHYTL He MOTNa, MOTOMY uTo «uudpa»,
NHAOPMALMA KaK Pecypc, HeorpaHnueHHa. MoaTomy NPaBo NPOM3BOAUT UCKYCCTBEHHbIE OrpaHnye-
Hua. OTctona nges NFT, a 06beKTbl MHTENNEKTYaNnbHON CO6CTBEHHOCTY B 3TOM CMbIC/E HA HUX MTOXOXM.
Mbl Beib TOXEe OrpaHMuMBaEM TUPAXKMUPOBAHWUE COOTBETCTBYIOWMX 06BEKTOB 6e3 cornacus npaeo-
o6naparens, Ho Npo6nema B TOM, UTO MHOTME 06BEKTbI UMEIOT Takue CBOWCTBA, KOTOPbIE HE N03BO-
NAT TUPAKUPOBATD MX B TOM UM MHOM BUflE, Hanpumep «MoHa Jlu3a». OHa ofiHa, BTOPOIl TaKON HET
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B NpuHuMne. OHA MMeeT Takne TEXHNYECKIUe CBONCTBA, KOTOPbIE IENAKOT e YHUKANbHbIM NPeAMETOM,
YHUKANbHOW BeLblo, a NepeBog N160ro NoA06HOro 06beKTa B «LMcPy» NpeBpalLlaeT ero B MHOTO-
KpaTHO YMHOMXaEeMbli, KONUPYEMbIi N TUPAXXMPYeMblil 06beKT. M cpa3y BO3HMKAET BONPOC KONIM3MK,
C OfIHOW CTOPOHBI, B OTHOLWEHNMN TOr0 06BEKTA, KOTOPbIN ABNAETCA LM(POBLIM U UCKYCCTBEHHO NpU-
3HAHHbIM MHAVBUAYANbLHO ONpPEeAeNeHHbIM, C APYrol — B OTHOWEHNN (haKTUYEeCKN CYLLeCTBYIOLEro
YHUKANbHOTO NpeameTa. 310 06CTOATENbCTBO [06yCNOBAMBAET] KOH(ANKT B Chepe MHTENNEKTYaNb-
HOW COBCTBEHHOCTH. BbixoauT, undpoBu3aLms No3Bonmnna CBO60AHO TMPAXKMPOBATL PaHee YHUKaNb-
Hble npeameTbl.

Cpasy e BO3HMKAeT BONMPOC: HA KAaKOM OCHOBAHWM MPOUCXOAUT NOJOBHOE TUpPaXUPOBaHME?
CTOUT OTMETUTb, UTO TaKOK BONPOC BO3HUKAN W PaHblue, B OTHOWEHNN HeLM(POBOTO KOMMPOBAHUA,
Pewanca 6onee-meHee NPoCTo, HO BCE PABHO BO3HUKAN. U B KOHLLE KOHLOB 6bin peLleH.

113 370 aHANOTUN MOXHO MOHATb, TOUEMY TOKEHbI PACCMATPUBANUCH KaK KOH(NNUKTHBIA 06bEKT
B cthepe MHTENNEeKTyanbHOW COHCTBEHHOCTU. MPeanonoXuMm, Bbl SBASETECH COBCTBEHHUKOM Uyaec-
HOro My3es, B KOTOPOM B MOCTOSHHOW 3KCMO3MLMN NpefcTaneHa «MoHa fiuza». OgHako y apyroro
nuua ectb undpoas konus «MoHbl JInsbi». Pa3ymeeTcs, wenaHne COGCTBEHHUKA My3est 06nafaTh
NCKNIOUNTENbHOM W YHUKANbHOW LIMGPOBOIA KOMMEN CBOETO LefeBpa NPeACTaBNAETCS BNOAHE 3aK0-
HOMepHbIM. CnefiloBaTeNbHO, A HE jaM AAPYroMy NnLy TaKylo YHUKaNbHYI0 LUGPOBYIO KoMK,

Ewe oaHon npobnemoi, cBsi3aHHOM ¢ obnagaHuem NFT, aBnfeTca BONATUNbHOCTb pbiHKa NFT,
KOTOpbIe He ONUPAIOTCA Ha 06BEKTbI MHTENNEKTYANbHON COBCTBEHHOCTN. MPeanonoXnm, Bul uto-To
cchotorpacdhmpoBanu, 3aTeM HEMHOTO «Pa30rHaNN» PbIHOK, U KTO-To Kynun NFT. A 3aTem K nokynare-
NAAM NPUXOAMUT OCO3HAHME TOTO, UTO OHM Kynunu. Befb OHM MoK Takxe coTorpacupoBarb UTo-nu-
60 1 o6neub 310 B UMtpoByto dopmy. HanpoTus, Koraa peub UAET 06 06bEKTe UHTENNEKTYaNbHON
COBCTBEHHOCTH, NPABO JAeT OnpedeneHHble rapaHTun, U Bbl nonyuaete cBoero poga 60Hyc, AOXOA.
B CBOI0 ouepenp, 3a CYET TOTO, UTO HeKMiA OGBEKT CTan OrPaHUUYEHHbIM, OH CTAHOBUTCA LEHHDBIM.
Ho octancs BONpoc: HY)XHO Nl pacnpocTpaHsATb AeiCTBIUE HOPM yacTi ueTBepTon MK PO Ha oTHOwWwe-
Hus ¢ NFT? § gymalo, uto cnewumanbHoe pacnpocTpaHeHne He TpebyeTcs, 0aHaKO BbiNyck NFT moxeT
COMPOBOXAATLCA HAPYLWEHNEM HOPM YaCcTW YETBEPTOM, U 3TO 06CTOATENLCTBO NPeaonpefensier Bo3-
MOXHOCTb NPUBNEUEHNUS HAPYLUINTENS K OTBETCTBEHHOCTH, YCTAaHOBNEHHOI B YacTy ueTseptoil TK PO,

- B 0dHoli u3 ceoux pa6om oCHOBONONOWHUK UHMepHem-npaea /1. Jleccuz e Kayecmee UCMoY-
HUKO@ uHmepHem-npaea eévidensem (1) nosumueHoe npaeo (law in the naive positivist's view);
(2) coyuanbHbie Hopmbi (social norms); (3) 3axoubi poiHka u koHKypenyuu (markets); (4) mexnuye-
ckue Hopmbi (architecture). Kakoeo, Ha Baw 6321180, 3HaYeHue NO3UMUGHO20 NPAEA 6 YUpPoeoi
cpede? Bo3mMo)HO lu ymeepdamb, 4mo ece 6onbliiee 3HA4YeHUe 8 KaYecmee UCMOYHUKOE Npaea
npuo6pemaiom mexnuyeckue Hopmbi? il He npueedem nu 3mo e 6ydyujem k a6conomHOL Mawu-
Husayuu npaea?

- MHe KaeTcs, UTo 0 HOPMax MpaBa MOXHO rOBOPUTb TONTbKO B KOHTEKCTe NO3UTUBHOIO Npasa.
CouuanbHble HOPMbI, CKOpee 3TUKa, MoryT ObITb B CETH WHTepHeT. Hanpumep, 06MeHnBasACh coobLLe-
HUAMWU, MOXHO He CTaBUTb TOUKY B KOHLe — 3TO 06bluaii unu Het? O6bIua Unn HapyleHune npasun
ﬂyHKTyaLLI/II/I? TaKmx 06bIYHbIX HOPM 10BOJIbHO MHOTIO, 0C06€EHHO B COLMANbHDBIX CETAX.

CouuanbHble HOPMbI MOTYT CO BpeMeHEM CTaTb NPaBOBbIMU o6bluasmu. Tako# npouecc He UCKnio-
UeH, 3T0 Pa3BuUTUE AOMKHO NPOAONKATLCA.

B nepeuHe roBopuTcs 0 3aKOHaxX pbiHKA U KOHKYpeHLuK. [To moemy MHEHWIo, 3TO K NpaBy He ume-
eT OTHOWeHUA. YTo KacaeTca TeXHWYECKUX HOPM, 3A4eCb TPAAULMOHHO CUYUTAIOT, UTO TeXHUYecKue
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HOPMbI HE ABNAITCA HOPMaMK NpaBa. MHCTPYKUMA NO 3KCNAyaTaLun uiu no c6opke BpAA MU Mo-
KET PaccMaTPMBaTbCA KaK UCTOUHMK NpPaBa, MOTOMY UTO OHA XapaKTepu3yeT 0CO6EHHOCTM Npeame-
Ta, HO, K COXANEHUI0 UK K cuacTbio, B CETU OUEHb CUNbHO NepemellaHbl TEXHUUECKNe U coLuanb-
Hble aCneKTbl, ! MO3TOMY MHOTME TEXHUUECKIUE HOPMbI O CBOEW NPUPoAe NPUOBPETalT NPaBoBOe
3HaueHne. CKaxeM, ecTb MAEHTU(NKALMA 1 ayTEHTU(UKALIMA, KOTOPblE CBA3AHbI C UCMONb30BAHM-
€M pa3HbIX TEXHUUECKUX NPUeMoB. MOXXHO NN CKa3aTb, YTO 3TM NPABUNA He MMEKT K NPaBY HUKAKOTO
OTHOLIEHUA? fl TaK He iyMalo, NOTOMY UTO Peub MAET, N0 CYTH, O BbIABNEHNN TOTO, 6bIN0 N1 BONEN3b-
ABNEHME UNW HeT. [InA 0TBETa Ha 3TOT BONPOC TEXHUUECKUMM XapaKTePUCTUKAMU He 06OIMTUCD.

Ele oguH npumep: TEXHUYECKUE NpaBUNa aBToMaTUueckoil totodukcauuu. Ecnu mbl He npu-
3HaeM 3a HUMU HOPMATMBHOMO CBOWCTBA, TO BbIXOAWT, UTO OCMapuBaTh (POTOMUKCALMIO HENb3A.
Mexay TeM NpaKTUKA CErofHA roBOpuT 06 06paTHOM: Nepuoguueckn nofobHyo hoToduKcaumo
NOAY 0CNAPUBAIOT NO Pa3HbIM OCHOBAHUAM — Pa3yMEEeTCs, 3T0 TAXENO, U BEPOATHOCTb 0CNAPNUBaHNS
0UEeHb HU3Kag. [onyyaeTcs, uTo B OTNNYME OT 06bIYHON XM3HU CBA3b TEXHUUECKNX W NPABOBbIX HOPM
NPUMEHUTENbHO K CeT NHTEPHET Gonee CUNbHaA, NO3TOMY A He UCKMIOUal, UTo KaKMe-To TEXHWYe-
CKue HopMbl 6yayT UMETb NPAaBOBOE 3HaUEHMUe.

- Ymo Bbl dymaeme no nogody KOpNopamueHbIX HOpM, paspabambieaembiX UHMepHem-2U2aH-
mamu, npednonoxum, Facebook’om, komopbiii co30aem Hekomopbie npaeuna, CMaHdapmbi noge-
deHus @ coyuanbHoli cemu? 3Imo He co3daem HeKylo, N0 Cymu, HOpMAMUGHYI0 MAMpULy NoeedeHus
ans écex 0CHOBHbIX NoNb308ameneli?

- Nomo6Hble HOPMbI BPAA MK ABNAITCA OULNANBHBIMUA HOPMAMW, KOTOPbIE NMOANEXAT NPUHYAN-
TeNbHOMY NPUMeHEHNI0. KOHeuHo, Niobas coluanbHas ceTb BYAeT NbITaTbCA NPUHYANUTENBHO NPOBO-
JUTb UX B XM3Hb, HO HUUTO He NPENATCTBYET MX 0CNapUBaHMI0. MPOCTO 10 OTMEHbI 0YEHb TPYAHO A0WTH,
0YEHb MHOTO NPenATCTBUA, HO A HA3Ban 6bl 3T NPaBMNA NOKANbHBIMKU AKTaMM, NPOBEN 6bl aHano-
TUI0 MEXY HUMM 1 NOKaNbHbIMW aKTaMK Ha NPeANpPUATIN, ONYCTUM, NPABUNAMU BHYTPEHHETO TPY-
[I0BOTO PacnopAaKa, KoTopble MOTyT 6bITb HE3aKOHHbIMU. UIX MOXHO OCNapuBaTh; eCit cya Npu3HaeT
X HE3aKOHHBIMM, OH OTMEHUT UX. AHANOTUYHO U C TPABUNAMM B COLUANBHDIX CETAX.

Qipyroit BONPOC COCTOUT B TOM, UTO CTeNEeHb PACNPOCTPAHEHUSA COLUANbHDBIX CETE/ HACTONMbKO yBe-
NNUMNACh U B TO e BPeMms IeNCTBUN B HUX COBEPLIAETCA TaK MHOTO, UTO OCnapuBaHue Bce 6onblie
1 6onblue TepsAeT NPaKTUUECKMiA cMbic/. Moka Bbl JOMAETE [0 CyAa C KOHKPETHBIMU CO0BpaXeHma-
MU, YXXe NiecaTb pa3 BCe NOMEHAETCA BHYTPYU CETH, a Bbl elle 6yfeTe CyAUTbCA B NOMbITKE A06UTb-
ca npaspbl. /I Bbl, MOXeET 6biTb, ee A06beTech, HO 3T0 He JacT Bam TOro yaoBNeTBOPEHMS, KOTOpoe
Heo6X0aAMMO. IT0 0CO6EHHOCTb, A 6OKCD, COLMANbHBIX CETE/; HOpMaMK NpaBa nofo6Hble NpaBuna
He ABNAIOTCA.

YTo KacaetcA TEXHWYECKUX HOPM, TO KaK pa3 MallMHW3auua npaBa 6YJeT pacnpocTpaHsATh-
CA Npex/e BCEro Ha TeXHWYEeCKue HopMbl. 3TO PacCyX/eHne o TOM, UTo Te HOPMbI, KOTopbie 6au-
e K MHCTPYKLMAM, BYAYT MallMHU3MPOBAHbI B NEPBYI0 OUepefb; HanpoTUB, aBCTPAKTHbIE HOPMb
[I0BO/bHO TAXENO MALINHWU3UPOBATDb. B KauecTBe UNMIOCTPALMN MOXHO NPUBECTU PErynnpoBaHue,
yCTaHoBNeHHoe Hanorosbim Kogekcom [PO], B KoTopom He cchopmynupoBaHbl abCTPAKTHbIE HOPMbI.
BoT Takne 6onee TexHUUECKNE HOPMbI 11 BYAYT MALLIMHU3UPOBAHDI.

- Bbl @ u3eecmHoii my6nuKayuu, nocesujeHHoli smuke 6 yugpoeoii cpede’, denaeme A060NbHO
HeymewumenbHblii P02HO3 N0 N080dY 6ydyuie20 pazdeneHus ecezo obujecmea Ha dee Kamez0puu:

2 UBaHos, A. A. (2021). Lindposasn 3Tvka u npaso. 3akoH, (4), 67-73.
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yuchpoebix adenmos u yughpoebix omsoeucmoe. lMepenie 6ydym ecayecku pasdensmb udeu yuegh-
poeusayuu, a makie GKMUGHO NO/b308aMbCA MEXHON02UAMY, M020a KaK 6mopbie nocmapaomcs

om Hux omkazambcA. Kax, no Bawiemy mHeHuto, 00mkHa 6bimb 0Op2aHU308aHA 3aWiUMa Npas yucg-
poebix om3oeucmoe? B yem smo 6ydem epiparcambca? He npueedem iu maxas 3auuma K coyuanb-
HOMY KOHGhUKmMY no npuYuHe ycy2y6nerus coyuanbHoli duchcheperyuayuu, ydumoieas mom graxm,
4Ymo e coepemeHHOM o6ujecmee 6ce MeHbllle Mecma oS «aHano2060li» desmenbHocmu?

- OfHVM MO NPOCTO HUYETO HE XOTAT MEHATb B CBOEN XM3HUM — 3TO NepBas kKaTteropus. [lpyrue
CYMTAIOT, UTO LMGPOBU3ALNA BEAET K CO3AAHUI0 «LNDPOBOTO KOHUAAreps» W BbICTYNAIOT MPUH-
LMNWANbHO NPOTUB Hee. KTO-TO He NpUHMMAET LM(POBM3ALMI0 NO PENUTUO3HBIM COOBPAKEHUAM.
MpuunHbI 0TKA3a OT LUPOBU3ALMM MOTYT 6bITb Pa3HbIMU. B TO e Bpems oueBMAHO, uTo AN 06lile-
CTBA LM(POBU3ALMA BNEUET MHOXKECTBO NPEUMYLIECTB: YBENUUYEHNE CKOPOCTY OTHOLIEHNN, IKOHO-
Muio, yno6cTBO 1 Ap. Mo3ToMy, pasymeeTcs, 3T0T NPOLECC HE OCTAHOBUTD.

Bonpoc B TOM: KaK Mbl I0/KHbI NOCTYNUTb C TEMU, KTO He XoueT uudpoBnsaumnu? Mo moemy mHe-
HWI0, TAKUM NIOAAM Heo6X0aUMO NpPefoCTaBUTb NPABO Ha OTKA3 OT LUQPOBU3ALMM, NPUUEM 3TOT
0TKa3 10/KeH 6bITb peanbHo obecneyeH 1 6biTb HEOBPEMEHUTENbHBIM.

0aHAKO HAANEXMT pa3paboTaTb CUCTEMY CTUMYNOB ANA TOrO, UTOBbI NULAM 6biNO BbiroAHee npu-
HATb UM POBMU3ALMIO. B TPOTMBHOM C/iyuae Mbl He NonyunM 3dekTa IKOHOMUM,

BO3MOXHO MOMbICNUTL cebe Takoe pelleHne YKasaHHOW Npobnembl: B CUTYaLMSAX, KOTaa NnLO
BbI6MpPAET 0TKA3 OT LU(POBU3ALMM, HA HETO JOMKHbI BO3NAraTbCA U3MePHKM, CBA3AHHBIE C TAKUM
0TKa30M. TeM He MeHee TaKOW OTKa3 He /I0/KEH BblTb Upe3MepHO JOPOruM. B 3TOM 3aKniouaeTcs
3a/laua rocylapcTea: CNefuTb 3a TeM, UTo6bl OTKa3 6bin He CNLIKOM 06PEMEHUTENbHDIM.

Ecnu e npaBo Ha 0TKa3 oT LudpoBusaumum He 6yaet obecneueHo, 6okCb, 3T0 NpUBEAET K Lud-
poBoMy nyaanu3my’. ECnu Mbl GyaeM UTHOPUPOBATb MHTEPECDI «OT30BMCTOBY, TO CPa3y NoNyunm 06-
BUHEHNS B «UM(POBOM KoHLarepe». C OfHON CTOPOHbI, TPOrPECC HEBO3MOXHO OCTAHOBHUTb, C APY-
roil — Henb3A NUWaTh (yHAAMEHTaNbHbIX NPaB.

- MocnedHuii éonpoc ceéA3aH ¢ 2paXAAHCKO-NPABOBbIM PeXUMOM YugpPoebiX Npae u Yughpoeozo
umyuiecmea. [leno e mom, 4mo 6 AoKMpuHe 6bICKA3bIBAIOMCA MONAPHbIE MOYKU 3PEHUN: OM 603-
MOXHOCMU PacnpoCMpaHeHus Ha HUX PeXumMa eeujHbIX mpae 4o NPU3HAHUSA 0CO6bIMU 06beKmanmu.
Kaxk, Ha Baw 63210, domieH peuwiambcs 3mom éonpoc?

- C KOHCepBaTUBHOW TOUKM 3PEHMA PACNPOCTPAHATL PEXUM BELHbIX NPaB Ha LM(POBOE UMyLLe-
CTBO Henb3sl. B 3ToM cmbicnie Kadefpa rpaxpaHcKoro npaea lopuanueckoro gakynsteta MY ume-
H1 M.B. JToMOHOCOBA 3aHMMAET KOHCEPBATUBHYIO NO3ULMIO.

Jpyrve Konnern meHee KateropuuHbl. U paccyaaloT NpuMepHo creayiowmum o6pasom: eciu ToT
WK UHOW O6BEKT MMEHYETCS BELblo, TO U3 3TOT0 CeayeT NPUHLMNUANBHARA BO3MOXHOCTD BELLHO-
NpaBOBbIX CNOCO60B 3aWWMThl. TO eCTb CyGHEKTbI MOTYT BEPHYTb Ty CaMyl0 Belilb, KOTOPYIO OHM MO Ka-
KIM-TO MPUUMHAM yTpaTunu. MaBHOe 34eCb — 3aNHTEPECOBAHHOCTb B MONYUYEHUM 3TOM e BeliM.
M03TOMy eCnu CyWecTBYeT BO3MOXHOCTD Y0BNETBOPEHUs 3TOr0 MHTepeca (BepHYTb Ty Camylo Belb),
npo6nem B onpefeneHun NPaBoBOM NPUPOALI He BO3HWKAET. HanpoTMB, eCi UHTEpeC B BO3Bpa-
Te TOrO e MMYLLECTBA He YAOBNETBOPAETCS, a, K NPUMepy, Npeanaraetca Tpe60BaTb BO3MELLEHS
y6bITKOB, TO Peyb 0 BeLHO-NPaBOBOM XapaKTepe BECTH Heslb3s.

3 Jlygamsm — 60pb6a ¢ [OCTUKEHNAMU NHHOBALMOHHDBIX TEXHONOMM, TPOTUB MALLMH.
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Kak MHe KaeTcsi, B OTHOWeEHNUN LMpOBOro UMYLLECTBA HY)XKHO 06€CNeumBaTh Te e rapaHTum,
KOTOpble CylLecTBYIOT B chepe BelHbIX npaB. CTporo roBops, jaBanTe UX BO3BpalLATh B TOM Xe BUAE,
B KOTOPOM OHWU BbINK. [1NA 3TOr0 MOXHO ONpefeneHHbIM 06pa3omM NepeHacTPoUTb COOTBETCTBYOWME
WUCKM: HEe BO3BPATUTb CTOMMOCTb 06BEKTA (HbIHEWHIOK MAW MPOLWNYI0), @ O 3aMEHUTb ero ApYrum
06bEKTOM 3 CUET OTBETUMKA. Befib Takas NONbITKA NPUMEHUTENBHO K KOPNOPaTMBHbIM NpaBaM, K ak-
UMsIM NpeanpuHUManach — UCKM O BOCCTAHOBEHWUW KOPNOpPaTMBHOIO KOHTpons. Cenuac npo Hux
3a6binn. Ho npo6nema HMKyaa He genach. fl aymato, UTo BOCCTaHOBNEHNe Lnd)poBOro KOHTpoONs —
T0, UTO NO3BOAUT U36eXaTb LUCKYCCUM O LM(POBOM UMYLLECTBE KaK Bewy uian He Bewwn? Hago npo-
CTO 3aWMILATb €ro TaK Xe CUNbHO, KaK 1 BeLy.

Jins uudpoBbIX 06BEKTOB HY)XXHO 06eCneunTb Hagnexalime cnocobbl 3aLUTbl, KOTOPbIE NO3BONS-
10T BEPHYTb B TOUHOCTY TO, uTO 6bINO YTPaueHo. BoT Toraa He Gyaet npo6nem. YBbl, UCK 06 yHbITKAX
He pelwaert 3ty npobnemy.

Uto kacaetcs npupogbl LpoBbIX NpaB, BONPOC JOMKEH 6bITb NepeHeceH U3 NNOCKOCTU fene-
HWUA NPaB Ha BeLLHble U 06s3aTeNbCTBEHHbIE B MNOCKOCTb rpafaLumum oT abCOMKTHBIX K OTHOCUTENb-
HbiM. OTMEuUY, UTo peub He UAET 0 MECTKON ANXOTOMUN «abCONOTHOE UNK OTHOCUTENbHOEY. fl He TaK
[aBHO 06 3TOM paccyXfan Ha npumepe npuobpeteHus UNbMOB U My3blKn B NpunoxeHun Apple‘:
€CTb MHOXECTBO «OTTEHKOB CEPOro» B rpafaLium oT abcoNOTHBIX 10 OTHOCUTENbHbIX NpaB. W 3aaaua
COCTOMT B TOM, UTO6bI ONpPEAENNUTb MeCTO LUcPOBBIX NPaB Ha 3TON NanuTpe.

Beab kpynHble komMnaHuu, npogatowyme LudpoBble NPOAYKTbI, CTPEMATCA CMewaTb [Ba oLyLe-
HUA Y NOTpe6bUTENA: OLYLLEHNe YBEPEHHOCTY, KOTAA Thl TPMO6peTaellb Bellb HAaBCerAa, U OLyLieHNe
HeyBepeHHOCTH, KOFa Tbl NpUo6peTaellb HeonpeaeneHHbIn 06bEKT Ha KOPOTKoe Bpems. Pasymeetcs,
B EPBOM CNyuae ¢ 06bIBaTeNbCKOM TOUKN 3peHUA Bbl NPUOGPETaeTe UTO-TO HaIEXKHOE, a BO BTOPOM —
HeuTo MeHee NpUBNeKaTenbHoe. BbIXOJWUT, BCE KOMNAHWUW UrPaIOT HA 3TOM BHYTPEHHEM NPOTMBO-
peuuu, BBOAA B 3a6nyxaeHne notpebutenei. MoxHo NonbiTaTbCA NPUMEHUTD K 3TUM OTHOLIEHUAM
3aKoH PO «0 3awute npaB notTpebuTenein», OfHaKo MHE KaXeTcs, UTo Heo6XoauMOo pa3paboTaTb
Hekoe o6LierpaxaaHcKoe perynupoBaHue.

CBepenuns 06 aBTope:

NBaHoB A. A. — KaHAWAAT HPUANYECKNX HAYK, AOLEHT, OpAUHAPHbIA NPoteccop, HayuHbIA PYKOBOAUTEND
(hakynbTeTa NpaBa fenapTaMeHTa YacTHOro npaBa HaUMOHANbHOrO WCCNeA0BaTeNbCKOTO YHUBEPCUTETA
«BbICwan WKoONa IKOHOMUKNY», MockBa, Poccus.

“  |BaHos, A. A. (2018). MHo20 ommeHK08 cepo2o: abConoMHble U OMHoCumesbHble npasa (Yughpoeas npaxkmuxa
U HemHo20 meopuu). Zakon.ru. https://zakon.ru/blog/2018/8/31/mnogo_ottenkov_serogo_absolyutnye_i_otnositelnye_
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Editorial

Today, the legal community no longer doubts that digitalization is a factor that will invariably
determine the agenda of legislators, courts, and scholars. Even ‘digital’ skeptics have to reckon with
this. The editorial department of the Digital Law Journal discusses the politics of civil law (and not
only) with Anton Aleksandrovich Ivanov.

Anton A. lvanov — Distinguished Lawyer of the Russian Federation, awarded the Order of Merit
for the Fatherland (11l degree), retired Chairman of the Supreme Arbitration Court of the Russian
Federation, tenured professor, academic supervisor, member of the Academic Council of the Higher
School of Economics. From 1991 to 1995, he worked as the lead editor for the Jurisprudence journal.
Between 1999 and 2003, he held the position of Associate Professor in the Department of Civil
Law at St. Petershurg State University. From 2004 until his election as Chairman of the Supreme
Arbitration Court of the Russian Federation in January of 2005, he was in charge of corporate mod-
elling and law issues as First Deputy General Director of Gazprom-Media.
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- Professor Ivanov, in your opinion, what areas of research in the field of digital law are the most
promising today?

- | first went online in 1995. Since then, | have seen the different stages of development of the
digital environment. | think we can start with the most general questions. Some time ago, there
was discussion in the literature about the coming of the Web 3.0 Age®, but now it is possible to have
discussions about the Web 4.0 Age. Of course, law is not the flagship of the development in this area,
but only follows the corresponding changes.

The era of Web 3.0 implies the existence of property relations on the Web, which are to become
automated through blockchain technology. However, the desired automation was not achieved. No
matter how we understand blockchain technology, network automation is one thing, and factual
property relations is another. They are somewhat divided into two parts. On the one hand, there
is a digital environment in which everything happens quite quickly, where contracts are concluded
and performed, but on the other, these phenomena do not affect the main parameters of property
relations. This is a kind of game outside of ordinary life. As soon as attempts are made to actually
transfer property relations to a digital format, both the government and large private companies are
opposed.

Take, for example, the evolution of cryptocurrencies in foreign countries. In the United States, one
digital currency is banned, then another. It is quite difficult to identify any logic in such prohibitions
since what is allowed is no less risky than what was prohibited. And, probably, the government here
operates according to the principle: “He may be a bastard, but he’s our bastard.”

In Russia, it seems to me that the government generally views cryptocurrency as a hostile element.
We completely ignore the transfer of property relations into a special, virtual environment because it
cannot be controlled. This, in turn, encourages entities to leave the Russian market. So, it turns out

5 A web-centric vision articulated by Netscape.com CEO Jason Calacanis as a continuation of Tim O'Reilly's Web 2.0 vision.
Its essence is that Web 2.0 (which, in turn, is a rethinking of Web 1.0) implies user-oriented Internet, and Web 3.0 will
provide understanding of data by computer algorithms and interactions between them.
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that the people are physically located in our country, but the business is carried out abroad. This gap
has not yet been bridged. One of the promising areas is precisely the comprehension of the transfer
of property relations to the digital environment.

I would like to note that the changes that were made to the Civil Code of the Russian Federation
[Art. 1411] did not make any impression on me. In my opinion, they are of a passing nature and will
not provide anything lasting.

At the same time, the government seeks to transfer many of its functions to the digital envi-
ronment. Moreover, this desire is directly proportional to whether it is possible to restrict specific
individuals’ freedom of choice. In other words, if such freedom can be limited, then this is a great
option for digitalization. On the other hand, if there is a possibility of choice as a result of digital-
ization, then the government loses interest. Therefore, registries are currently being converted to
digital formats. But as I've already noted, the goal of these processes is to limit the freedom of choice
of subjects. Therefore, the second promising direction is the study of government functions in the
digital environment.

The third aspect is the problem of the segmentation of the World Wide Web, as different coun-
tries have recently been trying to divide it into separate pieces. Nevertheless, it is clear that it can
only develop effectively as a single network. In addition to reducing the technical capabilities of
specific countries, the division into national segments slows down the development of the Web
as a whole. Suppose various measures are taken to nationalize the Internet. This would lead to a
decrease in speed and lack of access to some new types of hardware and software. It seems to me
that the problem of World Wide Web segmentation also requires an understanding of the science
involved.

- Inyour opinion, is the role of the government changing in the digital age? Does the new informa-
tion revolution mean a transition to a ‘laissez faire’ ideology or should we expect the establishment
of total state control?

-Thefact s, there are different methods of public administration. One is to give maximum freedom
to individual entities. These, in turn, develop rapidly and some begin to dominate. It isn't necessary
to restrict these because, having acquired a dominant position and belonging to a particular juris-
diction in one way or another, they do not disappear anywhere and, on the contrary, only strengthen
the dominance of the government. | mean, of course, the American method.

There is another method employed by Western European countries, which, on the contrary, limits
the development of Internet giants, mainly American ones. The concept of human rights is employed
for these purposes: “it is necessary to protect personal data, the right to privacy,” etc.

It is also worth noting the Chinese version of net regulation. It seems that China has managed to
create Internet giants, but only in its own market, which is closed. The only exception is, perhaps,
TikTok. And look at the obstacles TikTok has met when promoting it in the US market!

It seems to me that Russia is following the Chinese model, since we also have Internet giants
whose activities are mainly focused on the national market.

As long as nation-states persist, there will continue to be different approaches to managing
the Web. The question is, will it be possible to ensure the growth of the digital sector under such
conditions? | have no confidence in this. | think that a state of uncertainty will prevail for quite
some time.
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In my opinion, a radical transformation will occur through the creation of an instant univer-
sal translator that will completely overcome language barriers. At the moment, there is no such
translator, but there are prospects for its appearance, especially with progress in developing
artificial intelligence. Imagine a situation where each of us can communicate with any other
person with no difficulty. It will be a new reality that will come very soon. This is where | see
the Web 4.0 era. After all, thoughts, ideas, and opinions will begin to circulate freely among
all people. In this case, what will the nation-states do that build their policy on the language
barrier to some extent? Education will also change: why learn foreign languages if you can be
well translated? In general, many questions remain whose answers will need to be found in the
near future.

- In your opinion, how do the legal regimes for traditional types of intellectual property and non-
fungible tokens (NFT) correlate? To what extent is it necessary to extend the application of part four
of Russia’s Civil Code to legal relations related to NFTs?

- You know, for me, this question is mainly connected with the fact that ‘digits) as a type of
information, tend to be replicated, distributed, and the amount of replication is not limited, i.e. it
is distributed as something that is constantly multiplied, duplicated, transmitted, in many cases
freely, while the law requires the fixation of a certain number or volume of specific objects in a
number of situations. It turns out that the law concerning various digital objects acts as a special
limit on this duplication and constant multiplication, turning such objects into individually de-
fined ones. I'm not talking about property now. We assign a certain quantity to them in law. And
although it can potentially be multiplied in any way, we say: “You can't multiply.” There can only
be a fixed number of copies or a single original. This is the problem with NFTs because, based on
the nature of digital information, they must constantly circulate and multiply, but the law limits
this possibility.

There is a theory that links law, including property law, with limited resources. With regard
to the ‘digit’, such a theory, a priori, could not have arisen because the ‘digit, information as a
resource, is unlimited. Therefore, the law produces artificial restrictions. Hence, NFTs and intel-
lectual property are similar in this sense. After all, we also restrict the replication of intellectual
property without the consent of the copyright holder, but the problem is that many objects have
properties that do not allow them to be replicated in one form or another, for example, the Mona
Lisa. It is unique, there is none other like it. Its technical properties make it a unique object, a
unique thing, but the conversion of any such object into a ‘digit’ turns it into a manifold multiplied,
copied, and replicated object. And the question of conflictimmediately arises: on the one hand, in
relation to an object that is digital and artificially recognized as individually defined, and on the
other, in relation to the actually existing unique object. This circumstance causes a conflict in the
field of intellectual property. It turns out that digitalization has made it possible to freely replicate
previously unique items.

The question immediately arises: on what basis does such replication take place? It is worth not-
ing that this question has arisen before, in relation to non-digital copying. It was solved more or less
simply, but it still arose. And in the end, it was resolved.

From this analogy, one can understand why tokens were considered a controversial object in
the field of intellectual property. Suppose you are the owner of a wonderful museum that has the
Mona Lisa on permanent display. However, another person has a digital copy of the Mona Lisa. Of
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course, as the owner of the museum, you want to have an exclusive and unique digital copy of his
masterpiece that seems to be quite natural. Therefore, you won't give a unique digital copy like this
to another person.

Another problem associated with owning NFTs is the volatility of the NFT market, which is not
based on intellectual property. Let's say you take a picture of something and put it on the market,
and someone buys an NFT of it. And then the buyer realizes what they've bought. After all, they
could also photograph something and clothe it in digital form. On the contrary, when it comes to
intellectual property, the right gives certain guarantees, and you get a kind of bonus: income. In
turn, due to the fact that a certain object has become scarce, it becomes valuable. But the question
remains: is it necessary to extend the application of the norms of part four of the Civil Code of the
Russian Federation to relations with NFTs? | don't think a special extension is required. However, in
certain cases, releasing an NFT may involve a violation of the rules of part four, and this circumstance
entails the possibility of holding the violator liable, as established in part four of the Civil Code of
the Russian Federation.

- In one of his works, the founder of Internet law, L. Lessig, determines the following sources of
Internet law: (1) law in the naive positivist's view, (2) social norms, (3) markets, and (4) architecture
(technical rules). What do you think is the importance of positive law in the digital environment? Is it
possible to argue that technical rules are becoming increasingly important as sources of law? Won't
this lead to the absolute mechanization of law in the future?

- It seems to me that one can speak about the rules of law only in the context of positive law.
Social rules, or rather, ethics, can exist on the Internet. For example, when exchanging messages,
you can't put a period at the end — is this a custom? There are quite a lot of such customary rules,
especially in social networks.

Social norms can eventually become legal customs. Such a process is not ruled out; this develop-
ment should continue.

The list refers to the laws of the market and competition. In my opinion, this has nothing to
do with the law. With regard to technical rules, it is traditionally believed here that technical
rules are not legal rules. Instructions for use or assembly can hardly be considered a source
of law because they characterize the features of an object, but, fortunately or unfortunately,
technical and social aspects are all mixed together on the Web, and therefore many technical
rules acquire legal significance by nature. Let's say there’s an identification and authentication
process that is associated with the use of different technical procedures. Can we say that these
rules have nothing to do with law? | don’t think so, because this is, in fact, about identifying
whether there was an expression of will or not. To answer this question, technical characteris-
tics cannot be dispensed with.

Another example: the technical rules for automated license plate recognition. If we do not recog-
nize their normative properties, then it turns out that it is impossible to challenge a traffic violation
based on automated license plate recognition. Meanwhile, practice today suggests the opposite:
from time-to-time people, dispute such violations for various reasons. Of course, this is difficult, and
the likelihood of success is very low. It turns out that, unlike in ordinary life, the connection between
technical and legal rules on the Internet is stronger, so | do not exclude that some technical rules
will gain legal significance.
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- What do you think about the corporate rules developed by Internet giants, let’s say Facebook,
which creates rules and standards of behavior for its social networks? Doesn't this, in fact, create
some kind of normative matrix of behavior for all major users?

- Such rules are hardly official norms subject to enforcement. Of course, any social network will
try to enforce them, but there is nothing to stop them from being challenged. It's just that it's very
difficult to get to them abolished. There are a lot of obstacles, but | would call these rules local acts.
| would draw an analogy between them and local acts at a company, for example, internal labor
regulations, which may be illegal. They can be contested: if the court finds them illegal, it will abolish
them. The same goes for social media rules.

Another issue is that, the degree of distribution of social media has increased so much and, at the
same time, so many actions take place, challenging these rules makes less and less practical sense.
By the time you reach the court with specific considerations, everything has already changed within
the network ten times, and you will still be suing in an attempt to achieve the truth. And you may
achieve that, but it will not give you the satisfaction you need. This is a feature of social networks,
I'm afraid: such rules are not legal rules.

As for technical rules, the mechanization of law will extend primarily to them. The reasoning is
that rules that are closer to instructions will be mechanized first, while abstract rules are rather
difficult to mechanize.

As an illustration, we can cite the regulation established by the Tax Code of the Russian Federation,
which does not formulate abstract rules. These are the more technical rules that will be mechanized.

- In a well-known publication on ethics in the digital environment?, you make a rather disappoint-
ing forecast about the future division of society into two categories: digital adepts and digital ob-
jectors The former will share the ideas of digitalization in every possible way, as well as actively use
technologies, while the latter will try to abandon them. How, in your opinion, should the protection
of digital objectors’ rights be organized? How should it be expressed? Won't such protection lead to
social conflict due to the exacerbation of social divisions, given the fact that there is less and less
room for ‘analogue’ activities in modern society?

- Some people simply don't want to change anything in their lives — this is the first category.
Others believe that digitalization leads to the creation of a ‘digital concentration camp’ and oppose it
on principle. Some people won't accept digitalization for religious reasons. The reasons for refusing
to digitize can vary. At the same time, it is obvious that digitalization brings many benefits to society:
an increase in the speed of relations, savings, convenience, etc. Therefore, of course, this process
cannot be stopped.

The question is, what should we do with those who do not want digitalization? In my opinion,
such people should be given the right to refuse digitalization, and this refusal should be realistically
ensured and not burdensome.

However, a system of incentives should be developed to make it more profitable for indi-
viduals to accept digitalization. Otherwise, we will not get the savings effect. It is possible to
think of such a solution to this problem: in situations where people choose to refuse digital-
ization, they should bear the costs associated with this refusal. However, this should not be

6 Ivanov, A. A. (2021). Tsifrovaya etika i pravo [Digital ethics and law]. Zakon [The Law], (&), 67-73.
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prohibitively expensive. This is the task of the government — to ensure that refusing is not too
burdensome.

If the right to opt out of digitalization is not secured, I'm afraid this will lead to digital luddism’.
If we ignore the interests of the ‘objectors), we will immediately receive accusations that we are
creating a ‘digital concentration camp’. On the one hand, progress cannot be stopped, on the other,
fundamental rights cannot be infringed upon.

- The last question is related to the civil law regime pertaining to digital rights. The fact is that
the doctrine expresses polar opposite points of view: from the possibility of extending the regime of
property rights to digital property to recognizing digital property as a special object. In your opinion,
how should this issue be resolved?

- From a conservative point of view, it is impossible to extend the regime of property rights con-
cerning real objects to digital property. In this sense, the Department of Civil Law of the Law Faculty
of Lomonosov Moscow State University takes a conservative position.

Other colleagues are less categorical. And they argue approximately as follows: if this or that
object is called a ‘thing’, then this implies the fundamental possibility of proprietary legal rem-
edies. That is, the very thing that someone has lost for some reason can be returned. The main
thing here is the interest in getting the same thing back. Therefore, if it is possible to satisfy this
interest (to return the very thing), there are no problems in determining the legal nature of the
object. On the other hand, if the interest in having the same property returned is not satisfied,
and, for example, it is proposed that compensation be made for damages, then it is impossible to
speak of a proprietary nature.

It seems to me that with regard to digital property, it is necessary to provide the same guarantees
that exist with respect to property rights. Strictly speaking, let's return them in the same form in
which they were. To do this, you can reconfigure the corresponding claims in a certain way: not to
return the value of the object (current or past), but to replace it with another object at the expense
of the defendant. After all, such an attempt has been made with corporate rights related to shares —
claims for the restoration of corporate control. Now such remedies are forgotten. But the problem
hasn't gone away. | think that the restoration of digital control is what will make it possible to avoid
discussions about digital property as things or non-things. You just need to protect it as much as
you protect things.

For digital objects, you need to provide proper protections that allow you to return exactly
what was lost. Then there will be no problems. Alas, claims for damages will not solve this
problem.

As for the nature of digital rights, the question should be moved from the division of rights into
property and contractual rights to a scale from absolute to relative. | would like to note that we are
not talking about a rigid dichotomy of ‘absolute or relative’ rights. I talked about this not so long ago
using the example of purchasing movies and music in the Apple application: there are many ‘shades
of gray’ between absolute and relative rights. And the task is to determine the place of digital rights
in this spectrum.

After all, large companies that sell digital products tend to mix two consumer experiences: a
feeling of certainty when you buy a thing permanently, and a feeling of uncertainty when you buy

7 Luddism is a struggle against the achievements of innovative technologies, against machines.
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an indefinite object for a short time. Of course, in the first case, from a philistine point of view, you
get something reliable, and in the second, something less attractive. It turns out that all companies
play on this internal contradiction, thus misleading consumers. One can try to apply the Law of the
Russian Federation “On the Protection of Consumer Rights” to these relations, but it seems to me
that it is necessary to develop some kind of general civil regulation.
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